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AMERICAN  LAW. 


CHAPTER  CXXXVI. 
ESTATES  BT  FORFEITURE,  AND  ALSO  BT  EXECUTION. 


By  foefeitube. — General  principle*.    Lands  may  be  for-  **■  •Com, 
feited  :  1.  By  crime*  :  2.  Br  alienations  contrary  to  law:  3. 
By  non-performance  of  conditions :  4.  By  waste. 

The  common  law  punished  one  attainted  of  treason  or  Co-  Lit* 40< 
felony-:  1.  With  loss  of  life  by  hanging  :  2.  Loss  of  wife's 
dower,  as  well  against  the  husband's  feoffee,  as  the  lord  by 
escheat ;  but  for  centuries  she  has  not  lost  her  dower  by  her 
husband's  attainder  of  felony :  3.  Corruption  of  blood,  &c. ; 
4.  Forfeiture  of  lands,  goods,  and  chattels,  but  not  for  petit 
larceny  under  13d. 

As  to  the  general  principles  of  the  common  law,  of  the 
laws  of  Massachusetts  Colony,  federal  and  state  constitu- 
tions, &c.  see  Debt  for  Penalties,  Forfeitures,  &c.  No  seizure 
for  forfeiture,  after  a  statute  is  expired.     6  Cran.  303. 

Abt.  3.  §  1.  It  may  generally  be  observed,  that  by  our 
laws,  there  is,  on  the  principles  of  the  common  law,  a  dis- 
cretionary fine  for  crimes  and  offences ;  otherwise  we  have 
no  forfeitures  of  estates  for  crimes,  by  any  general  law ;  but 
so -far  as  we  have  any  forfeitures  of  property  for  criminal 
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4  ESTATES. 

Ch.  136.  offences,  they  are  by  particular  statutes,  that  is,  some  par- 
Art.  9.  ticular  statute,  declares  the  offence,  and  also  -  the  penalty  or 
v^-v-^s   forfeiture. 

x  Bi.  Com.  §  2.  It  is  stated  in  the  English  books,  that  escheat  depends 
ML  153.  qjj  [i,e  coemption  0f  blood,  whereby  descent  is  wholly  ob- 
structed. There  may  be  a  forfeiture  where  there  is  no  es- 
cheat; as  where  a  new  felony  is  created  by  statute,  and  it 
is  provided  (as  the  case  often  is)  that  it  shall  not  extend  to 
corruption  of  blood.  In  this  case,  the  lands  of  the  felon  does 
not  escheat  to  the  lord,  (nor  in  Massachusetts  to  the  state ;) 
yet  the  profits  of  them  shall  be  forfeited  to  the  king,  as  long 
as  the  offender  lives ;  also  in  England  goods  and  chattels  are 
totally  forfeited  by  conviction  of  high  treason,  or  misprision 
of  treason;  of  petit  treason ;  of  felony  in  general,  particular- 
ly felo  dt  st ;  of  manslaughter ;  excusable  homicide ;  by  out- 
lawry in  treason  or  felony ;  of  petit  larceny ;  by  flight  io  trea- 
son or  felony,  or  by  standing  mute.  Forfeiture  of  them  is 
X  Bi.  Com.  from  the  time  of  conviction ;  then  they  may  be  seized  of 
is  Co  Hi     lan<^s  from  the  time  of  the  offence. 

—2  Hal.  P.  §  3.  For  homicide  in  self  defence,  or  by  mischance,  goods 
C.  304.         are  forefeited  by  the  law  of  England. 

§4.  But  our  Colony  Law  of  1641,  provided  that  our 
lands  and  heritages  be  free,  not  only  of  the  feudal  burdens 
named,  but  "  escheats  and  forfeitures  upon  the  death  of  pa- 
rents or  ancestors,  natural,  unnatural,  casual,  or  judicial,  and 
that  forever."  Our  practice  has  been  always  on  the  princi- 
ples of  this  law ;  hence,  there  has  been  no  forfeiture  on 
one's  death  on  conviction,  or  suicide,  unless  enacted  by  some 
particular  statute  creating  the  crime. 

In  order,  therefore,  to  find  our  forfeitures  for  crimes  al- 
most invariably  pecuniary  fines,  we  must  look  to  the  statute 
creating  the  offence,  of  which  we  have  several  hundreds,  and 
several  thousands  in  the  United  States. 
Co.  Lit.  890,      §  5.  Wherever  goods,  or  chattels,  or  the  mesne  profits  of 
**•  lands,  are  forfeited  for  crimes,  the  forfeiture  relates  to  the 

time  of  the  conviction ;  and  if  a  man  be  a  fito  dt »«,  and 
l  Lot.  s.  there  is  a  forfeiture,  it  relates  to  the  time  of  the  fact,  and  at 
Hut.  48.      the  common  law  it  was  held,  that  a  man  ought  to  live  upon 

his  goods,  and  the  profits  of  his  lands,  till  he  be  attainted. 
"•"•'I-         §  6.  By  this  act,  if  no  greater  forfeiture  accrue,  a  crimi- 
MtoMtlaw-  na''  on  convictto'1  and  judgment,  forfeits  the  issues  and  pro- 
ry.  fits  of  all  his  real  estate  during  his  life,  if  his  outlawry  con- 

tinues so  long. 

§  7.  By  the  sixth  section  of  this  act,  his  real  estate  is  lia- 
ble for  fine  and  costs,  from  issuing  the  wire  facias  utltgatum; 
and  by  the  seventh  section,  the  "  lands  and  tenements  of  all 
persons  recognizing  to  the  use  of  this  government,  before 
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BY  FORFEITURE,  &,c.  5 

any  authority,  duly  authorized  and  empowered  to  take  the   Ch.  156. 
same,  are,  and  shall  be  liable  to  respond  the  sum  mentioned     Art.  5. 
in  the  same  recognizance,  from  the  time  the  same  is  taken  s^-v^s 
and  acknowledged,  notwithstanding  any  transfer  or  alienation 
thereof,"     On  this  act,  the  question  sometimes  arises,  what 
is  his  estate,  the  issues  and  profits  of  which  he  thus  forfeits, 
or  what  are  his  lands,  thus  liable  f  These  questions  must  be 
answered  on  the  principles  of  the  common  law,  applied  in 
like  cases.    According  to  these,  he  only  forfeits  those  he 
has  in  his  own  right ;  end  so  long  only  as  his  right  to  them  ■*  Com.  D. 
continues ;  therefore,  he  does  not  forfeit  those  he  has  in  ou-  a23' 
Ur  droit,  as  in  the  right  of  bis  church,  or  right  of  his  wife,  or 
a  use  not  executed,  or  lands  held  in  trust  for  another,  or  a 
right  he  has  as  cestui  out  trust,  nor  a  term  that  attends  an 
inheritance  in  trust ;  that  not  being  forfeited  ;  nor  a  right 
another  has  to  lands  in  his  possession. 

A  tenant  at  will  has  nothing  to  forfeit.  ^J^a,'  "6" 

Where  one  is  actually  attainted,  and  his  blood  corrupted,  J? ^Jjje 
and  diet  seized  in  fit,  his  lands  cannot  descend,  but  vest  in  4  Co.  58. 
the  king,  &c.  without  office  found ;  so  if  he  die  seized,  with- 
out heirs,  for  the  estate  ought  to  be  in  some  person ;  but 
otherwise  if  another  be  in  possession,  and  pouutio  plena  at  et 
nan  vacuo.     See  Colony  Law. 

§  8.  Whenever  the  law  declares  the  offender's  personal  Cro.  *"■■ 
estate  forfeited  for  his  crime,  things  in  action,  as  well  as  in  j{^~jb« 
possession,  are  forfeited  ;  so  in  trust ;  hence,  a  bond  taken  in  &<n.— SKeb. 
another's  name  for  him,  or  lease  so  taken  in  trust,  are  as  604, 608.— 
much  forfeited  as  those  taken  in  his  own  name,  saving  Mod* 10' 38' 
always  the  interests  of  others,  even  of  his  wife  and  children, 
bona  fide  ;  and  of  bona  fide  purchasers  before  conviction. 

Art.  3.  Forfeiture  by  alienation,  ifc.  §  1.  This  is  the  dif- 
ficult and  important  matter  under  this  head,  and  the  difficult 
question  is,  how  far  the  English  law  applies  here.  The  best 
way  is  to  examine  English  cases,  and  then  to  inquire  how 
far  we  have  adopted  the  principles  of  them.  The  particu- 
lar tenant  forfeits  in  many  cases  by  alienation,  or  a  sham 
defence. 

§  2.  If  A  grant  a  rent  to  B,  for  term  of  life,  and  also  make  Dt.  tt  Studt. 
a  host  to  him  for  term  of  life,  and  B  alien  both  in  fie,  there-  fl0- 
by  the  land  is  forfeited  to  A  in  the  reversion,  in  law  and 
conscience,  but  not  the  rent.     By  aliening  tbe  land  there  is 
a  breach  of  trust. 

§  3.  A,  devised  the  profits  of  land  to  his  wife  for  eighteen  Frame  on 

J  rears,  and  then  that  his  son  E  should  have  the  lands  for  his  PS^.,68:" 
ife,  and  after  his  death,  that  his  eldest  issue  male  should  e5fl  _9  <£' 
have  tbe  profits,  &c. ;  after  the  eighteen  years  expired,  E  10a! 
entered,  had  issue,  a  son  R,  and  then  made  a  feoffment  of 
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Ch.  136.  the  lands.  The  reversioner  in  fee,  entered  for  the  forfeiture. 
Art.  3.  and  this  was  not  objected  to ;  but  held,  that  the  feoffment 
\J^v-^->  and  enlry  for  the  forfeiture,  had  not  destroyed  the  executory 
« °» 12LS6J»  Revise  to  R ;  and  so,  whether  he  in  remainder  be  for  life, 
*63' wo-       in  tail,  or  fee. 

Amftd^iss.  §  4*  "  The  forfeiture  of  a  particular  estate  is  either  by 
B34._ '  ™  matter  in  pais,  or  of  record ;  a  forfeiture  in  pais  is  of  things 
10  Co.  44.  that  lie  in  livery,  when  a  greater  estate  passes  than  the  tenant 
can  lawfully  make,  whereby  the  remainder  or  reversion  is 
devested."  If  tenant  for  life  and  remainderman  for  life,  join 
m  a  feoffment,both  their  estates  are  forfeited,  and  if  remain- 
derman for  life  disseize  the  tenant  for  life,  and  make  a  feoff- 
ment, this  forfeits  the  right  of  his  remainder.  "  But  no  grant 
by  deed  can  forfeit  things  lying  in  grant."  "  Forfeiture  by 
record,  is  1.  By  alienation,  as  fine  and  recovery,  whether  it 
devest  the  reversion  or  remainder,  as  in  case  of  things  lying 
in  livery,  or  devest  them  not,  as  in  case  of  things  lying  in 
grant ;"  "  but  a  deed  enrolled,  causes  no  forfeiture ;"  because 
the  deed  itself,  which  makes  the  conveyance,  is  merely  in 
pais,  though  it  be  afterwards  recorded :  2.  "  By  claim,  either 
express,  as  when  tenant  for  life  claims  fee  in  a  court  of  record, 
or  lessee  for  years  brings  assize ;  or  implied,  as  when  tenant 
for  life  join  the  mine  on  the  mere  right ;"  3.  u  By  affirming 
the  reversion  or  remainder  to  be  in  a  stranger,  as  in  praying 
in  aid  of  a  stranger,"  but  be  forfeits  not  his  estate  by  attorn- 
ing in  pais.  "  If  tenant  for  life  make  a  lease  for  B's  life,  or 
on  condition,  and  B  die,  or  the  condition  be  broken,  yet  the 
forfeiture  remains.  If  tenant  for  life,  and  he  in  remainder 
join,  there  is  no  forfeiture  ;  but  if  A  be  lessee  for  life,  re- 
mainder to  B  in  tail,  remainder  to  A  in  fee,  and  B  and  A 
make  a  feoffment  to  C  in  fee,  this  devests  B's  remainder,  also 
A's ;  but  B  may  enter  for  the  forfeiture  of  A'a  life  estate, 
as  B's  remainder  prevents  the  closing  of  A's  two  estates, 
then  his  distinct  life  estate  is  forfeited  and  gone.  1  Roll. 
Abr.  854,  KJblin  v.  Slack;  6  Co.  15;  Co.  L.  280;  10  Co. 
44;  Co.  L.  251,  281,  362;  2  Co.  74;  2  Leon.  64,  66; 
4  Lev.  129. 

If  A  and  B  be  joint-tenants  for  li^e,  and  A  sells  his  moiety 

for  B's  life,  this  is  a  forfeiture  of  bis  estate  ;  1  Cro.  1 68,  as  A 

sells  a  larger  estate  than  he  has.     4  Leon.  237 ;  2  BL  Com. 

186;  5  Co.  40. 

5  Co.  40.  §  5.  And  it  is  a  general  principle,  that  if  a  particular  ten- 

—3  Leo*.       ant  alien  a  greater  estate  than  by  law  he  is  entitled  to  do,  and 

S; _?    **     thereby  diverts  the  remainder  or  reversion,  he  forfeits  his  es- 

Cra.  i3B.— *  late  to  him,  whose  right  is  attacked  thereby ;  as  if  tenant  for 

Bl.  Com. 

*75.— 1  Leon.  464.— Co.  L.  25&— OCo.  1W.— Shut.  345— 10Co.44.— Cro.H.  757.— 
I  Cruue,»67.— Dyer,  S«2.— Cro.  E.  3SS. 
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(ife,alien,bj/w^nwnlor^R«,forthelifeofanothcr,or]in  tail,    Ch.  136. 
or  in  fee,  he  forfeits  his  estate :  1.  Because  such  alienation     Art.  3. 
amounts  to  a  renunciation  of  the  feudal  connexion  and  de-  s^-v-^/ 
pendence.    2.  It  tends,  in  its  nature,  to  devest  the  remainder 
or  reversion  expectant.     3.  The  particular  tenant,  by  grant- 
ing a  larger  estate  than  his  own,  has,  by  his  own  act,  put  an 
end  to  his  original  interest,  and,  on  such  determination,  the 
next  taker  is  entitled  to  enter  regularly,  as  into  his  remainder 
or  reversion ;  and  the  principle  extends  to  tenants  for  years, 
who  so  alien  greater  estates,  &c. 

§  6.  But,  no  more  passes  by  release  or  confirmation,  than  Co.  Ut.  an. 
lawfully  may ;  "  therefore,  if  lessee  for  lite  make  a  lease  for  „  ^ST*' 
years,  and  afterwards  makes  a  release  or  confirmation,  in  fee,       ' 
to   the  lessee,  yet  does  he  not  forfeit  his  estate.     But  if 
tenant  in  tail,  make  a  feoffment,  in  fee,  with  livery,  he  discon- 
tinues the  estate  tail,  and  if  lessee  make  such  feoffment,  that 
is,  with  livery,  he  forfeits  bis  estate. 

§  7.  But  a  conveyance  in  fee,  by  tenant  for  life,  by  deed 
recorded,  is  no  forfeiture  of  his  estate,  in  Pennsylvania.  3 
Dallas,  486,  490,  McKee's  lessee  c.  Prout. 

§  8.  But  a  conveyance  by  recovery,  by  tenant  for  life,  is  t  Co.  16, 
a  forfeiture  of  his  estate,  being  to  the  disinheritance  of  him  ^^*ml* 
in  remainderor  reversion,  and  who  thereby  has  a  lawful  en- 
try, and  is  as  much  as  if  tenant  for  life  make  a  feoffment.  ™„j 

$  9.  If  tenant  for  years  lease  for  life,  it  is  good  for  life,  if  caL°iOft.— 
the  term  continues  so  long;  but  if  he  make  littery  afteirin,  as  iCtum, 
he  must  to  make  the  lease  for  life  good,  this  is  a  forfeiture  of  W».— l 
the  estate  for  years ;  but  the  merger  of  terms  is  saved  by  the  CroiM,  we. 
statute  of  uses. 

§  10-  If  tenant  after  possibility,  by  the  curtesy  or  in  dow-  «S"j£v 
er,  make  a  feoffment,  it  is  a  forfeiture  of  his  estate ;  and  if  ata'.— e, Co. 
husband  and  wife  be  joint-tenants  for  life,  and  he  alone  alien  71. 
in  fee,  it  will  be  a  forfeiture  for  his  life,  and  a  fee  passes  by 
their  feoffment  and  is  a  forfeiture,  though  the  use  be  limited 
for  his  life.     So,  if  tenant  for  life  remainder  to  B  in  tail,  re- 
mainder to  himself  in  fee,  makes  a  feoffment,  it  is  a  forfeiture 
of  his  life  estate. 

1 11.  So,  if  tenant  for  life,  remainder  in  tail,  remainder  in  1 C0, 148- 
fee,  and  tenant  for  life  enfeoff  him  in  fee,  it  is  a  forfeiture,  as 
to  the  ncfflt  remainder. 

§  1 2.  If  the  lessee  covenant  not  to  underlet,  without  con-  C5W*1,  "^ 
sent  of  the  lessor,  under  hand  and  seal,  with  a  power  of  re- 
entry, in  case  of  a  breach,  if  the  lessee  underlet  without 
consent,  this  is  a  forfeiture  by  the  terms  of  the  covenant ; 
but  acceptance  of  rent,  after  the  condition  broken,  with  full 
notice  of  the  case,  is  a  waiver  of  the  forfeiture,  for  if  the 
tenant  did  underlease,  &c.  the  lessor  might  re-enter. 
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Ch.  136.     *  §  13.  But  the  acceptance  of  rent,  is  no  waiver  of  the  for- 
Ari.  3.     feiture,  unless  the  forfeiture  was  known  to  the  lessor  at  the 
'  ,l^v.^jJ   time.     And  if  a  lease  contain  a  proviso,  that  the  lessee,  his 
«  D.  ft  E.      executors,  &c.  shall  not  set,  kt,  or  assign  over,  the  whole  or 
4t&,  Greg-     part  of  the  premises,  without  leave  in  writing,  on  pain  of  for- 
«™B.Har-     fating  ^  fease  .  the  administrator  of  the  lessee  cannot  un- 
derlet, without  incurring  the  forfeiture,  though  for  less  time 
than  the  whole  term ;  and  a  parol  licence  to  let  part  of  the 
premises,  does  not  discharge  the  lessee  from  the  restriction 
of  such  a  proviso. 
3  Wife.  234,       §  14.  And,  generally,  when  the  lessee  covenants  not  to  as- 
emu*  t.       BjgQ  over,  and  if  he  do,  the  lessor  may  re-enter ;  and  he 
d"^  e~57    <*oes  aas'8n  over>  ne  forfeits  his  estate,  by  the  terms  of  his 
300,         '  covenant ;  but  he  does  not  forfeit  by  underletting  a  part  of 
the  term;  nor  is  there,  if  on  such  covenant,  judgment  is  con- 
fessed, and  the  term  is  taken  in  execution ;  but  there  is  a 
forfeiture,  if  done  expressly,  to  enable  the  creditor  to  take  it 
in  execution.    And  if  tenant  in  tail,  alter  possibility,  &c.  alien 
in  fee,  he  forfeits  his  estate,  and  the  donor  may  enter. 
Dr.  ft  stn-        §  1 5.  But,  generally,  an  alienation  by  a  particular  tenant, 
c^V'03-—  is  no  forfeiture  of  his  estate,  if  the  reversion  or  remainder 
i  jfci,       be  not  thereby  devested  ;  hence,  if  tenant  for  life  or  years 
SM.      '        of  rent,  or  other  thing  lying  in  grant,  by  deed,  grants  his  es- 
tate to  another  in  fee,  it  is  no  forfeiture.     And  so,  if  one,  in 
remainder  or  reversion  of  lands,  for  life,  grant  his  estate,  by 
deed,  to  another  in  fee,  it  is  no  forfeiture  ;  for  the  remainder, 
3  Lea.  60.     &£.  jjeg  'm  grant,  and  not  in  Jnery.   So,  if  tenant  for  life,  bar- 
gain and  sell  to  another,  in  fee,  it  is  no  forfeiture,  for  he  passes 
3  Mod.  lsi.   no  more  estate  than  he  has,  and  so  does  not  devest,  the  remain- 
der or  reversion ;  nor  does  tenant  for  life,  who  makes  a  lease 
and  release  in  fee,  nor  tenant  for  years,  who  makes  a  lease  for 
l  Rot.  855.     1000  years ;  for  nothing  passes  but  for  his  life  or  the  term. 
§  16.  So,  if  tenant /or  Ji/e,  leases /or  yean  to  A,  who  makes 
&  feoffment  to  B,  and  tenant  for  life  releases  to  him,  this  is  not 
6  Co.  15,10,  a  forfeiture  of  the  estate  for  life. 

"^otV'  §  17.  If  tenant  for  life,  or  years,  joins  with  him  in  rever- 

sion or  remainder  in  fee,  in  a  feoffment,  by  deed  or  fine,  or 
recovery,  this  is  no  forfeiture,  for  each  gives  that  he  lawfully 
may,  "  the  lessee  for  life,  his  estate  by  livery ;  and  the  fee  sim- 
ple doth  move  and  pass  from  him  in  remainder  or  reversion." 
"And  if  tenant  for  life,  and  be  in  reversion,  make  a  gift  in  tail, 
rendering  rent,  the  lessee  has  the  rent  during  his  life,  for  the 
making  of  the  greater  estate  than  he  has,  is  not  any  forfeiture ; 
because  he  joins  with  him  in  reversion, 
l  Co.  76, 77,      §  18.  Tenant  for  life,  of  land,  remainder  in  tail,  remainder 
Br***"'*        to  another  in  tail ;  tenant  for  life,  and  the  first  in  tail  levied  a 
**""  fine  to  another  in  fee,  rendering  £40  rent-charge  to  tenant 
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forlife.  First  tenant  in  tail  died  without  issue,  he  in  the  second  Ch.  136. 
remainder  entered,  on  the  ground  tenant  for  life  had  forfeit-  Art.  3. 
ed  fais  estate,  but  held,  he  had  not ;  nor  was  there  any  dis-  v 
continuance  of  either  estate  tail,  because  by  the  fine,  "  each 
of  them  gave  but  that  only,  which  he  might  lawfully  give, 
vie.  the  tenant  for  life,  gave  his  estate,  and  he  in  the  remain- 
der a  fee  simple,  determinable  on  his  estate  tail ;"  so,  no  for- 
feiture of  the  estate  of  the  tenant  for  life,  and  uf  ret  magwva- 
Uat  quant  pereal,  the  law  will  construe  the  grant  of  tenant  in 
tail  to  precede  the  grant  of  tenant  for  life,  though  all  by  the 
same  fine,  as  the  law  will  not  admit  a  wrong,  where,  by  con- 
struction of  law,  it  may  be  avoided,  as  the  law  abhors  wrong. 
And  "  there  cannot  be  a  forfeiture,  but  must  give  cause  of  en- 
try to  each  in  remainder,  for  his  time ;  and  if  he  in  remain- 
der in  fee,  who  joins,  be  an  infant,  it  makes  no  difference, 
though  the  fine  be  reversed  for  infancy. 

§  19.  And  the  entry  for  forfeiture,  ought  to  be  by  him  who  4  Com.  D: 
is  mil  in  reversion  or  remainder,  after  the  estate  forfeited ;  Vj£'~Zs?1' 
and  so  to  each  in  remainder  or  reversion  in  their  order,  as  in  j^  J5j°' 
Bredon's  case  above.  As  if  tenant  for  life  or  years,  forfeits, 
the  next  reversioner,  be.  must  enter,  whether  in  fee,  in  tail,  or 
for  life.  So,  if  an  estate  be  to  A  and  B  for  life,  remainder 
to  B's  heirs,  and  A  makes  a  feoffment,  B  may  enter ;  and 
if  the  next  do  not  enter,  after  his  estate  is  ended,  an  after  re- 
mainderman mar  enter  ;  as,  A  for  life,  B  in  tail,  C  in  tail, 
and  A  enfeoffs  D,  and  then  B  dies  without  issue,  before  en- 
try, C  may  enter  ;  so  had  B  been  but  for  life.  "  So,  if  he 
in  remainder  for  life,  will  not  enter,  he  in  the  subsequent  re- 
mainder or  reversion,  may  enter  in  his  name,  for  the  preser- 
vation of  the  inheritance ;"  and  "  if  he  in  remainder  or  rever- 
sion, dies  before  entry,  his  issue,  or  heir,  may  enter ;"  and  if 
be  hi  remainder  in  tail,  releases  to  the  feoffee  of  tenant  for 
life,  and  dies,  his  issue  may  enter ;  for,  though  the  father  was 
barred  by  the  release,  the  issue  is  not ;  but  he  in  the  next  re- 
mainder or  reversion,  shall  not  enter,  if  his  estate  does  not 
continue,  or  is  materially  altered ;  as  if  an  estate  be  to  A,  and 
a /eme  cavtrl  and  the  heirs  of  her  body,  by  her  husband,  and 
he  dies  without  issue,  whereby  she  is  tenant  in  tail  apra ; 
if  A  makes  a  feoffment,  she  cannot  enter ;  for  before,  she  was 
seised  per  my  et  per  tout.  And  if  tenant  for  life  alien  to  A 
for  life,  remainder  to  B,  who  enters  after  A's  death,  he  in 
reversion  or  remainder,  may  enter  on  B ;  or  if  B  dies  before 
A,  he  may  enter  on  B's  heir. 

§  SO.  In  this  case  it  was  decided,  that  if  tenant  for  years,  l  D.  ft  E. 
remainder  to  B  for  life,  remainder  to  the  first  and  other  son's  WJ}  ^mith 
of  B  in  tail,  remainder  to  B  in  tail,  join  in  a  deed,  to  make  *'     7 
a  tenant  to  the  precipe,  and  suffer  a  recovery,  the  estate 

vol.  v.  2 
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Csr.  136.  tail  limited  to  B's  sods,  is  not  devested  by  the  recovery,  nor 
Art.  3.  is  there  any  forfeiture  of  the  respective  estates  of  A  and  B 
v^^v-^  by  their  deed  and  recovery  ;  for  as  to  B  he  was  not  bare 
tenant  for  life ;  if  he  had  been,  he  might  have  forfeited,  as  do- 
ing an  act  inconsistent  with  his  estate,  and  calculated  to  in- 
jure the  remainders,  &c.;  but  B  stood  in  two  characters; 
that  is  tenant  for  life,  and  in  tail,  after  an  estate  tail  to  his  sons, 
and  his  remainder  in  tail  only,  he  sought  to  bar,  as  he  might 
do,  so  no  forfeiture ;  "  the  tenant  to  the  prtcipe  a  made  by 
lease  and  release  ;  this  is  a  lawful  conveyance,  as  it  is  called, 
and  passu  no  more  than  a  man  lawfully  may ;"  had  it  been  by 
feoffment,  it  might  have  been  otherwise.  And  if  tenant  in 
tail,  of  lands,  houses,  &c.  lying  in  livery,  make  a  feoffment  in 
fee,  a  gift  in  tail,  or  lease  for  life  of  another,  or  levy  a  fine, 
he  displaces  the  remainder  or  reversion,  makes  a  discontinu- 
ance, and  after  he  is  dead,  without  issue,  those  in  remain- 
der, &c.  are  put  to  their  formedon ;  cannot  enter.  Co.  Lit. 
327.  So,  A,  seized  in  fee,  in  tail,  or  for  life,  in  his  wife's 
right,  makes  a  feoffment  in  fee,  gift  in  tail,  or  lease  for  anoth- 
er's life,  her  estate  is  devested,  and  after  his  death  she  cannot 
enter,  but  must  have  her  em  in  vita.  Co.  L.  336. 
a  Co.  45—  §  21,  If  tenant  for  life  leases  for  years,  this  is  no  forfeiture, 
xB*c.  Abr.  ag  leggee  for  Tears  js  a  mere  bailiff  to  the  freeholder,  who 
alone  answered  the  feudal  service*,  and  no  way  affected  him 
in  reversion,  as  no  act  was  done  of  notoriety  to  dispossess  him ; 
but  on  the  death  of  tenant  for  life,  the  termor's  interest  ceas- 
ed ;  and  in  this  case,  if  tenant  for  life  entered  on  bis  lessee,  and 
made  a  feoffment,  he  forfeited  his  estate,  but  the  term  for 
years  continued,  being  lawfully  made ;  nor  to  be  avoided  by 
him  in  reversion ;  but  in  such  case,  if  tenant  for  life  enter  and 
commit  waste,  this  had  been  a  forfeiture  of  his  estate,  "  and 
the  term  had  been  lost  too,"  by  the  the  express  words  of  the 
statute  of  Gloucester,  which  gives  the  place  wasted,  as  a  pe- 
nalty to  him  in  reversion, 
l  Bae.  Abr.  §  33.  According  to  many  cases  in  the  English  books  ;  if 
MO,  Ml.  tenant  for  life  does  an  act  in  a  court  of  record,  as  bring  a  writ  of 
right  when  disseised,  or  join  the  mise,  or  pray  aid  of  a  stran- 
ger, or  any  other  act  that  amounts  to  a  denial  of  the  estate  of 
him  in  reversion  or  remainder,  he  forfeits  his  estate  ;  but  no- 
thing of  this  kind,  in  our  practice,  is  found  or  recollected,  and 
some  English  cases  go  so  far  as  to  say,  if  a  stranger  sue  a 
tenant  for  life,  and  he  did  not  fully  defend  the  estate,  he  for- 
feits it  to  him  in  reversion,  as  being  guilty  of  a  breach  of  trust 
to  him  ;  and  so  if  sued  in  waste  by  a  stranger,  and  he  pleads 
no  waste,  this  is  a  forfeiture  ; "  because  by  the  plea,  he  admits 
the  stranger  to  be  a  proper  person  to  punish  the  waste,  if  there 
had  been  any  committed.    Can  this  be  law  in  this  state? — 
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It  is  certain,  there  has  been  no  practice  of  the  kind;  and  Ch.  1SG. 
but  very  few,  if  any,  modern  cases  in  England,  are  found  to  Art.  4. 
this  effect.  v^*v^/ 

§  93.  A,  tenant  for  life,  remainder  to  B  in  tail,  remainder  l  Co.  140,  in 
to  C  in  fee ;  A  enfeoffs  C,  B  may  enter;  for  this  devests  his  JJ"  ***Jjf 
remainder,  and  so  is  a  forfeiture ;  so,  if  A,  tenant  in  tail,  re-  Chndle,F1- 
mainder  to  B,  in  tail,  reversion  to  C  in  fee,  and  A  enfeoffs  C, 
it  is  a  discontinuance. 

§  24.  As  to  forfeitures,  by  breach  of  conditions,  they  de- 
pend wholly  on  the  contracts  of  the  parties.  See  Conditions, 
Covenants,  Entries,  &C. 

Aht.  4.  American  c«*w.— §  1.  This  subject  of  forfeitures 
of  estates,  so  complicated  and  extensive  in  the  English  books, 
and  so  difficult  to  be  understood,  by  reason  they  had  their 
rise,  mainly,  in/eu dal  principles,  of  which  our  knowledge  now 
is  extremely  imperfect,  is  a  subject  within  a  very  narrow 
compass  in  this  state,  and  generally  in  the  other  states ; 
scarcely  a  direct  decision  is  to  be  found  in  our  American 
books.  Escheats,  so  often  forfeitures  in  England,  exist  here  *  AUm.  r. 
but  in  two  cases,  and  those  not  so  properly  forfeitures,  as  a  *^Bewnli 
mere  incapacity  to  hold  or  take  property ;  one  case  is  that  *' 
of  an  alien ;  and  the  other  where  a  citizen  dies  intestate,  and 
without  heirs.  See  alien*  and  escheats.  2.  Penalties,  in  the 
nature  of  liquidated  damages,  by  some  called  forfeitures,  are 
-  not  properly  such ;  but  mere  sums  of  money,  agreed  on  by 
the  pomes,  to  be  paid  by  the  one  to  the  other,  on  failure  to 
perform  a  contract.  See  Damages,  Ch.  28.  3.  Penalties  or 
forfeitures,  arising  from  breach  of  conditions  in  contracts,  and 
conveyances,  leases,  covenants,  &c.  common  to  both  coun- 
tries, have  but  little  connexion  with  forfeitures  of  estates, 
properly  considered;  but  these  conditions  and  the  conse- 
quences of  a  breach  of  them,  as  also  agreed  penalties,  are 
merely  parts  of  the  contracts  of  the  parties  concerned ;  and 
are  almost  as  infinitely  various  as  their  contracts ;  and  are 
to  be  found  wherever  their  contracts  are  to  be  found,  and  not 
properly  under  the  head  of  forfeitures.  4.  Forfeitures  by 
tenants  for  life,  &c.  for  so  pleading  in  courts  of  records,  as 
to  deny,  or  not  to  support  the  estates  of  those  in  remainder 
or  reversion,  are  not  known  here,  at  least  ,in  practice,  for 
nothing  of  the  kind  is  to  be  found  in  our  books,  or  to  be  re- 
collected. 5.  Forfeitures  of  estates  in  possession,  or  hi  action, 
for  crimes,  are  scarcely  known  in  our  practice  or  laws,  but 
almost  universally,  where  there  is  for  crimes,  any  loss  of 
property,  it  is  a  certain  sum  of  money  adjudged  to  be  for- 
feited, and  to  be  paid  for  the  offence;  and  is  collected  on  an 
execution,  or  warrant  of  distress,  issued  against  the  offender's 
body  and  estate,  and  to  be  generally  satisfied  as  other  exe- 
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Ch.  138.  cutions  are  ;  whereas,  in  England  it  is  a  settled  principle,  if 
Art.  4.  tenant  for  years  or  life,  or  in  tail,  makes  a  deed  of  conveyance 
i_#-.-^_-  of  a  larger  estate  than  he  has  in  things  lying  in  grant,  and  not  ia 
livery,  such  deed  in  pais  conveys,  in  fact,  no  more  estate  than 
he  has;  so  devests  no  remainder  or  reversion,  and  so  is  no  for* 
feiture.  7.  Forfeitures  for  waste,  exist  in  our  laws,  as  is  seen 
under  the  heads  of  Waste,  Dower  and  other  estates  for  life, 
&x. ;  but  these  cases  are  few  indeed,  in  practice,  and  pro- 
bably will  be,  from  the  impracticability  in  ascertaining  "the 
part  of  the  estate  upon  which"  strip  or  waste  is  made,  and  the 
very  great  inconvenience  in  general,  to  both  parties,  in  treat- 
ing that  part  as  forfeited ;  ana  damages  paid  to  the  amount  of 
the  damages  done,  being  so  much  more  eligible,  general- 
ly, to  all  concerned ;  and  these  are  no  otherwise  forfeitures, 
than  all  damages  paid  for  torts  and  wrongs  are.  See  Waste, 
Ch.  78.  a.  13.  And  so  far  as  in  our  law  there  is  a  forfeiture 
for  waste  of  estate,  it  is  by  express  statute. 

§  3.  Forfeitures  of  estates  then,  are  to  any  material  purpose 
of  inquiry,  in  our  law  and  practice,  limited  to  the  single  case 
of  a  deed  of  conveyance,  by  tenant  for  years,  or  life,  or  in  tail, 
of  a  larger  estate  lying  in  livery,  than  he  has;  for  as  to  fines 
or  recoveries,  they  are  not  in  use;  nor  are  conveyances  by 
livery  of  seisin  alone,  by  lease  and  release,  bargain  and  sale ; 
nor  does  such  limited  tenant  forfeit  his  estate  by  attorning  m 
pais,  nor  if  he  join  with  him  in  remainder  or  reversion,  nor  by 
confirmation ;  nor  does  he  forfeit  hit  estate  by  any  conveyance 
that  does  not  devest  the  remainder  or  reversion,  nor  by  any  lease 
for  yean.  In  fine,  if  such  limited  tenant  here,  forfeits  his  es- 
tate at  all,  (except  by  some  statute  in  a  particular  case,)  it  is 
by  alienation  or  conveyance,  and  that  of  one  kind,  that  is  a 
mode  and  form  of  conveyance,  which,  like  a  feoffment,  wilt 
pass  a  greater  estate  than  he  has  ;  and  so  operates  to  devest  the 
remainders  and  reversions.  This  one  kind  in  England,  (ex- 
elusive  of  fines  and  recoveries,)  is  clearly  understood  to  be 
by  feoffment,  accompanied  with  livery  of  seizin,  or,  at  any 
rate,  tome  form  and  mode  of  conveyance,  of  the  same  effect 
as  feoffment  with  livery  of  seizin,  to  pass  a  greater  estate  than 
the  grantor  has ;  and  so  necessarily  devests  reversions  and 
remainders. 

§  3.  But  in  this  state  we  have  no  such  mode  of  convey- 
'  ance  in  use,  as  a  feoffment  with  livery  of  seizin,  except  our 
deed  first  delivered  on  the  land,  accompanied  by  a  right  of 
entry,  an  actual  entry  and  taking  possession,  and  then  giv- 
ing seizin  and  possession  in  fact.  In  this  manner,  when  the 
deed  and  intent  is  to  convey  a  fee,  no  doubt  a  fee  passes, 
though  the  grantor  be  but  a  tenant  for  life ;  and  then  all  re- 
versions and  remainders  are  devested  and  displaced  to  the 
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injury  of  their  owner.     But  one  case  of  this  kind  is  found    C*.  136. 
in  American  practice ;  that  was  that  of  Knox  &  al.  v.  Jenks,    Abt.  4. 
stated  Ch.  104,  a.  3,  a.  38.     This  was  advised  by  the  au-  t^-v^/ 
thor,  A.  D.  1793,  and  answered  the  purpose  to  remove  the 
disseizin  made  by  Jenks  and  those  he  held  under,  and  to 
give  the  deed  of  General  Knox,  so  delivered  on  a  large  tract 
of  land,  the  full  effect  intended. 

§  4.  There  remains  then  but  one  question :  Can  our  deed, 
executed  in  common  form,  not  on  the  land,  acknowledged  and 
recorded,  have  the  effect  of  a  feoffment  with  faery  of  ttiziu, 
to  convey  a  greater  estate  than  the  grantor  has,  and  so  to  de- 
vest reversions  and  remainders  f  that  is,  can  our  tenant  for 
life,  for  instance,  by  such  deed,  convey  a  greater  estate  than 
be  has,  as  a  fee  simple,  for  instance,  and  so  devest  and  put 
aside  the  remainders  or  reversions  ? 

§  5.  It  has  been  clearly  shown,  in  former  chapters,  that 
such  a  deed,  though  of  equal  notoriety  as  a  feoffment,  can- 
not work  a  ditteizm ;  but  the  devesting  of  remainders  and  re- 
versions, is  not  a  duseizin ;  and  may  not  include  a  trttpatt, 
as  every  dweizin  does ;  though  this  devesting  is  a  tortious  in- 
jurious act,  done  to  him  whose  estate  is  devested.  No  Ame- 
rican decision  is  found  on  this  point,  except  the  one  above, 
3  Dallas,  486,  which  states  that  a  conveyance  in  fee,  by  te- 
nant for  l|fe,  by  deed  recorded,  is  no  forfeiture  of  bis  estate ; 
but  this  will  not  weigh  much,  unless  we  know  what  effect  the 
statute  law  of  Pennsylvania  gives  to  such  a  deed. 

§  6-  Though  but  one  decision  is  found  in  this  state  on  this 
point,  yet  judges  have  expressed  opinions,  and  lawyers  have 
often  advised  upon  it ;  and  the  weight  of  opinion  has  clearly 
been,  that  such  a  deed  has  the  effect,  in  this  respect,  of  the 
feoffment  without  livery  of  i eizin,  or  of  our  deed  delivered  on 
the  land,  as  above  stated. 

§  7.  In  this  case  the  court  decided,  (S.  J.  Court,)  that  a  Common- 
conveyance  in  fee,  by  a  tenant  for  life,  is  a  forfeiture  of  his  "*^th  Jj  & 
estate,  and  gives  him  in  remainder  a  right  of  entry.  il  tT*sm«. 

The  case  was  thus :  A.  D.  1715,  one  Thomas  Beadle  pur-  Nov.  term, 
chased  the  land  in  question,  &c.  and  become  seized  in  fee :  1784. 
1748  he  died  seized,  and  it  was  divided  among  his  children : 
his  daughter  Sarah  had  this  particular  part  in  fee,  and  mar- 
ried Stephen  Welcome,  by  whom  she  bad  the  defendant  and 
other  children,  and  he  became  seized  in  her  right.  Septem- 
ber 1774,  she  died,  and  be  became  tenant  by  the  courtesy, 
and  soon  after,  by  deed  in  common  form,  bargained  and  sold 
the  land  in  fee,  to  Warwick  Palfrey;  and  the  defendant, 
Thomas  Welcome,  then  twenty  years  old,  and  his  two  sis- 
ters, then  married,  joined  in  the  deed  to  Palfrey :  he  enter- 
ed and  leased  the  land  to  the  halves,  and  took  the  rents  till 
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Ca.  136.  May,  1783,  when  the  defendant,  Welcome,  bought  out  his 
Art.  4.  sisters,  and  became  owner  of  tbe  whole  ;  and  May,  1 783,  he 
\^<-v-%fc>  entered  before  witnesses,  and  told  Smith,  Palfrey's  tenant, 
that  he,  Welcome,  was  owner  of  the  land  ;  that  he  entered 
to  take  possession  of  it,  and  that  Smith  must  pay  the  rent  to 
him.  The  court  differed  in  opinion  as  to  this  entry,  wheth- 
er it  was  effectually  made  or  not ;  but  was  unanimously  of 
opinion,  that  Welcome,  the  defendant,  had  a  right  of  entry; 
for  Stephen  Welcome,  being  only  tenant  by  the  courtesy,  and 
for  life,  bis  conveyance  in  fee  to  W.  Palfrey,  was  a  forfeUun 
of  hit  ettale,  and  gave  the  heirs  in  reversion  a  right  to  enter. 
And  the  court  said,  that  our  deed  of  bargain  ana  sale,  when 
acknowledged  and  recorded,  is  equal  to,  and  operates  as  a 
feoffment  in  England.  As  the  heirs  in  the  reversion,  who  join- 
ed in  the  deed  with  said  tenant  for  life,  were  minors,  the  court 
thought  their  deed  of  no  effect ;  but  see  Bredon's  case,  above. 
But  if  the  court  was  in  an  error,  as  to  the  effect  of  the  heirs 
joining  in  the  deed,  this  did  not  effect  the  main  point,  name- 
ly, that  if  tenant  for  life  by  our  deed,  convey  in  fee,  he 
forfeits  his  estate  to  those  in  remainder  or  reversion.  On  the 
whole,  this  must  he  the  true  decision  on  the  point,  though 
many  able  lawyers  have  had  their  doubts.  Our  deed  re- 
corded, is  declared  by  statute  to  be  sufficient  to  pass  the 
land  and  estate,  without  any  other  act  or  ceremony  in  the 
law :  this  must  mean  the  estate  expressed  in  the  deed,  when 
the  grantor  has  a  capacity  to  convey,  that  is,  has  seisin ;  and 
the  common  law  says,  he  has  a  capacity  to  convey,  when  he 
u  actually  se.iztd,  though  by  right  or  by  wrong,  claiming  a  fte  ; 
and  when  tenant  for  life  is  actually  seized,  and  conveyed  in 
ftt,  it  must  be  sufficient  evidence  he  claims  in  fee,  so  that  he 
can  thus  convey  a  larger  estate  than  he  has,  and  so  devest 
the  remainders  or  reversions,  to  the  injury  of  their  owners; 
for  which  reason  he  forfeits  his  life  estate,  and  gives  them  a 
right  of  entry ;  and  for  a  still  stronger  reason,  by  his  con- 
veying an  estate  in  fee,  &c.  he  destroys  and  annihilates  his 
own  life  estate ;  it  ceases  to  exist,  is  thus  put  out  of  the  way, 
and  is  ended ;  and  then  the  entry  of  him  next  in  remain- 
der or  reversion,  accrues,  as  it  always  does,  when  the  life 
estate  next  preceding  is  terminated  ;  and  see  Higbee  v.  Rice 
&  al.  Ch.  92,  a.  % 
l  Mm.  n.  §  8.  By  etchtal. — In  this  case,  A  was  naturalized,  and  died 
203,  Dorr,  without  heirs,  and  Dorr  was  administrator  on  his  estate,  and 
Common-  money  of  A  came  into  bis  hands ;  and  it  was  decreed,  on  an 
wealth.  appeal  from  the  probate  judge,  that  it  be  paid  into  the  trea- 
sury of  the  state.  This  was  done  on  a  resolve  of  the  legis- 
lature, passed  June  1 3,  1 800 : — the  money  was  to  be  retain- 
ed by  the  treasurer  tilt  some  person  should  entitle  himself  to  it. 
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§9.  Formtdon  in  Remainder  for  a  messuage   in  Boston,    Ch.  136. 

April  30,  1770,  &x.  W.  Price  seized  in  fee,  devised  to  his  wife     Art.  7. 
for  life,  and  to  two  others  for  life, "  remainder  in  fee,  to  the  rec-  v^-v***^ 
tor  and  church- ward  ens  of  King's  chapel,  and  their  successors  0  Mmi.  R- 
respectively  in  those  offices,  for  certain  uses  and  purposes"  ex-  SPlv^J0*0* 
pessed  in  bis  will ;  he  died,  the  life  estates  terminated,  &c. ;  Kins'*  cha- 
but  before  they  ended,  the  church  changed  its  discipline  and  pels.  Pel- 
form  of  worship.    Tenant's  first  plea  was,  that  Price  did  am- 
not  give,  &c. ;  2.  That  the  demandants  are  not  successors  of 
the  rector  named  in  his  will :  3.  That  the  said  church  men- 
tioned in  the  writ  &c.  of  which  said  James  Freeman  is  said 
therein  to  be  rector,  &c.   is  not  an  Episcopal  church.     On 
demurrer,  &c.  the  court  held,  that  the  remainder  being  a 
vested  one,  a  stranger  in  possession  could  not  question  the 
title  of  the  minister  and  wardens  St- facto.    If  they  had  for- 
feited this  remainder,  it  belonged  only  to  the  heirs  of  the 
devisor  to  avail  themselves  of  it,  or  to  some  one  having  title 
under  him. 

§  10.  Tenant  during  hu  pleasure,  forfeits  his  tstaU  by  selling.  4Johni.  R- 
As  if  A  give  his  sealed  writing  to  B,  and  give  him  the  privi-  {ii^', 
lege,  during  his  pleasure,  to  occupy  a  certain  piece  of  land.  Bibcock* 
This  is  a  mere  personal  license  to  occupy ;  and  if  B  sell  the 
land  to  C,  this  determines  B's  right  and  interest,  as  soon  as 
he  attempts  to  convey  the  land. 

Ast.  5.  General  Principle.  Titles  to  estates  are  acquired 
not  only  in  the  several  ways  above  stated,  by  various  kinds 
of  deeds,  by  devise,  and  by  entry  and  possession,  &c. ;  but 
also,  by  executions  grounded  on  judgments  of  courts,  on  con- 
fessions, &c.  and  levied  or  extended,  in  various  ways,  on 
the  defendant's  estate ;  as  by  acquiring  title  to  estates  or 
property,  by  executions  levied,  many  steps  must  by  law  be 
taken,  no  way  of  acquiring  and  transferring  property  re- 
quires more  attention  than  this,  and  but  few  estates  are  held 
by  more  doubtful  titles  than  those  by  execution. 

Art.  6.  What  officers  may  seize  property  an  executions,  &c. 
and  give  title  to  it.  Marshals  and  their  deputies,  sheriffs  and 
their  deputies,  coroners,  and  constables,  collectors  of  taxes ; 
collectors  of  taxes,  etc.  on  their  warrants ;  and  others  to  whom 
warrants  and  precepts  may  be  directed,  for  the  seizing  and 
disposal  of  property ;  and  it  is  material  for  those  who  issue 
them,  to  know  to  whom  they  may  be  legally  directed,  and 
by  whom  executed. 

Art.  7.  Difference  between  seizing  goods  on  executions,  and  as 
apkdge  as  a  distress.  This  is  great  by  the  English  and  our 
law:  In  the  first  case,  they  are  only  a  security  lor  payment, 
or  some  act  to  be  done  by  the  owner  of  them ;  but  in  the 
second  case,  when  an  officer  seizes  them  on  execution,  or  on 
a  warrant  of  distress,  for  taxes,  &c.  in  the  nature  of  an 
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Cb.  136.   execution,  he  acquires  a  special  property  in  them,  as  well  as 
Art.  1 1.     the  possession  of  them. 

v^-v-^>  Art.  8.  The  offices  liability  fir  goods  seized  on  execution. 
It  has  been  settled,  that  if  he  so  seize  them,  and  return  the 
facts,  and  that  they  have  been  rescued  from  him,  a  scire  facia* 
lies  against  him,  to  have  execution  against  him  of  the  money, 
according  to  the  value  he  returned  them  to  be  of,  on  the 
ground,  that  he  became  responsible  on  the  seizure,  and  the 
debtor  being  discharged.  2  Saund.  344  ;  4  Mass.  R.  502. 
So,  though  he  acquire  a  special  property  in  the  estate  seiz- 
ed on  execution,  he  may  by  negligence  lose  it ;  as  if  he  do 
not  proceed  to  sell  or  levy,  in  the  time  appointed  by  law,  he 
loses  his  right  of  possession,  by  his  neglect  to  complete  his 
execution.  Goods  must  be  sold  in  four  days  after  seized  on 
execution,  as  they  are  kept  at  the  debtor's  expense ;  in  that 
time  only  can  he  redeem  them,  and  while  redeemable,  the 
property  mar  be  viewed  as  a  pledge.     5  Mass.  R.  157,399. 

Art.  9.  The  objects  against  which  executions  run.  These  in 
v  Massachusetts,  are  generally  the  goods,  chattels,  lands,  and 
bodies  of  the  defts.  or  parties  against  whom  execution  is- 
sues, with  the  eight  exceptions  stated  in  article  14,  sec.  5  to 
12.  The  general  practice  is,  and  has  been,  to  subject  to 
execution  the  party's  estate  and  body,  with  a  few  special 
exemptions  ;  hence,  his  whole  property  may,  after,  be  trans- 
ferred to  others,  and  acquired  by  them,  by  means  of  execu- 
tions, as  stated  more  in  detail  in  subsequent  articles. 

Art.  10.  Difference  between  distresses,  quasi  pledges,  and 
quasi  executions.  The  distresses  by  statute  in  the  nature  of 
execution,  bear  but  little  affinity  to  those  at  common  law ; 
the  things  therein  seized  being  only  a  pledge  for  the  rent  or 
services,  &c.  could  be  made  but  in  the  day-time,  (except  for 
damage  feasant ;)  and  though  any  thing  doing  damage  could 
be  distrained  damage  feasant,  yet  for  any  other  distress,  only 
certain  things  capable  of  being  restored  in  as  good  plight  as 
when  taken.  Dr.  Sullivan,  in  his  Lectures,  1  vol.  196,  &c. 
says  there  was  no  distress  for  not  performing  the  feudal  mi- 
litary  service,  but  immediately  a  forfeiture  of  the  tenant's  es- 
tate ;  but  as  the  defence  of  the  realm  was  not  concerned  in 
the  socage  holdings,  but  on  the  lord's  interests,  the  law  be- 
came less  strict ;  hence,  no  forfeiture ;  but  custom  introduced 
the  method  of  distress,  in  imitation  of  the  Roman  law ;  and 
this  remedy  was  extended  to  all  services,  reduced  to  a  cer- 
tainty, ana  not  military,  pertaining  to  the  reversion,  or  given 
by  contract,  as  rent  charge,  &c. 

Art.  11.  Titles  by  executions,  how  grounded.  We  have  seen 
that  titles  to  estates  by  deeds  of  conveyance,  are  grounded, 
partly  on  statutes,  ana  partly  on  principles  of  common  law. 
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In  this  chapter  we  shall  see  that  such  titles  by  executions  and   Ch.  136. 
warrants  of  distress,  quasi  executions,  are  grounded  almost    Wr(.  13, 
entirely  on  statutes,  and  so   here  ever  been  in  this  state,    ^e-v-w 
Statute  law,  not  brought  from  England,  but  which  originated 
in  the  colony  of  Massachusetts,  and  which  has  been  so  mul- 
tiplied into  numerous  statutes,  some  of  them  very  long,  that 
it  is  impracticable,  in  a  work  of  this  bind,  to  do  more  than 
state  the  dates  of  them,  and  to  extract  some  of  the  most  ma- 
terial parts  of  each,  and  notice  the  judicial  constructions  of 
them.    It  will  be  recollected,  that  it  is  a  rule  of  law,  that 
authority  given  by  statute  must  be  strictly  pursued. 

Art.  12.  State  late  directs  Federal  executions  in  the  state. 
It  will  be  observed,  that  there  is  po  act  of  Congress,  directing 
what  property  shall  be  seized  and  sold  on  executions,  issued 
from  the  courts  of  the  United  States,  or  how  the  proceedings 
snail  be  thereon ;  but  the  judicial  act  of  Congress,  places 
them  upon  state  laws,  and  by  state  laws  are  they  levied. 

Air.  19.  The  effect  of  officers'  seizing  goods  on  execu- 
tion, &c. 

§  1.  In  levying  or  satisfying  executions,  various  officers  are 
authorized  by  law  to  seize  goods,  as  before  enumerated  ; 
and  it  is  material  for  them  to  know  what  goods  or  estate 
they  may  seize,  to  satisfy  their  precepts ;  when  they  may 
seize  j  and  the  effect  of  their  seizures,  as  respects  the  rights 
of  all  concerned. 

§  2.  When  goods  are  seized,  as  a  pledge,  or  on  mesne  pro- 
cess, by  an  officer,  they  are  held  by  him  as  security,  merely 
to  oblige  the  owner  of  them  to  perform  some  act  he  ought 
to  perform,  in  order  to  redeem  them  :  he  is,  by  the  officer's 
taking  thetm  discharged  of  no  debt,  tax,  or  duty ;  the  officer 
acquires  no  property  in  them,  but  a  possession  ;  and  in  legal 
contemplation,  they  may  be  returned  to  the  owner,  in  the  . 
condition  they  were  when  taken  from  him :  on  this  ground 
our  attachments  are  made  in  mesne  process.  See  Attach- 
ments, ch.  75,  art  8;  noticed  and  considered  in  describing 
the  powers  and  duties  of  officers,  &c.  In  the  case  of  an-offi- 
cot's  seizing  goods  on  execution,  &c.  he  acquires  a  special 
property  in  them  ;  the  person  from  whom  taken,  if  sufficient 
in  amount,  is  discharged  by  the  seizure  of  the  debt,  lax,  fine, 
or  forfeiture  for  which  seized ;  and  the  intention  is  absolutely 
to  sell  them,  and  to  transfer  them  from  the  owner  to  the  ven- 
dee, and  to  apply  the  proceeds  to  pay  the  debt,  tax,  fine,  or 
forfeiture,  or  demand,  to  satisfy  which  they  were  seized. 

§  3.  In  this  case,  the  court  decided,  that  if  an  officer,  on  4  Msm.R, 
an  execution,  seize  goods  of  the  debtor  sufficient  to  satisfy  402.  Lad4 
it,  he  is  discharged,  though  the  officer  waste  the  goods,  or  "■  Bloat, 
misapply  the  proceeds,  or  do  not  return  the  execution  ;  in  all 
vol.  y,  3 
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this,  the  reason  is  obvious ;  for  the  debtor  has  no  control  by 
law,  in  such  transactions,  and  that  law  must,  on  every  prin- 
ciple, discharge  him  and  hold  the  officer  accountable ;  but, 
as  the  court  said,  if  the  execution  be  levied  on  the  debtor's 
lands,  his  title  ia  not  affected  until  seizin  be  delivered  to  the 
creditor ;  and  his  title  is  not  complete  until  the  return  be 
made  of  the  execution,  and  delivery  of  seiziu,  and  it  may 
be  added,  not  until  the  levy  be  recorded. 

§  4.  So,  in  England,  it  has  been  decided,  that  if  an  officer 
seize  goods  of  the  defendant,  on  an  execution,  the  officer 
thereby  has  a  special property  in  them,  and  may  have  trespass 
or  trover  against  any  one  who  takes  them  away  ;  for  the  offi- 
cer is  answerable  to  the  plaintiff,  for  the  value  of  the  pro- 
fierty  so  taken  on  *.  scire  facias,  and  "  the  deft,  is  discharged 
rom  the  judgment  and  all  further  execution,  if  the  officer 
has  seized  goods  to  the  amount  of  the  debt,  though  he  docs. 
not  satisfy  the  plaintiff,"  "  or  has  not  returned  the  writ ;" 
and  it  will  be  a  bar  to  a  scire  facias  on  the  judgment.  1 
Salk.  323  ;  Cro.  El.  235 ;  and  2  D.  &  E.  594.  And  if  the 
officer  deliver  goods  attached,  to  A  to  keep,  A  is  a  mere  ser- 
vant, and  has  no  interest  in  them,  and  cannot  have  trover. 
And  goods  are  in  execution,  seized  before  supersedeas  issued. 
Yelv.  6. 

§  5.  So  an  officer  is  liable  for  the  property  so  seized, 
though  rescued  from  him.     2  Saund.  344. 

§  6.  In  this  case,  the  constable  of  Orange,  attached  cer- 
tain goods  on  the  original  writ,  and  omitted  to  seize  them  on 
the  execution  ;  being  sued,  held,  a-  good  defence,  that  they 
were  a  stranger's  property ;  also  held,  the  officer  when  sued 
for  negligence  in  not  so  seizing  the  property,  might  give  in 
evidence  it  was  not  the  debtor's  in  the  original  action,  but  of 
A  and  B. 

§  7.  Held,  if  a  state  officer  attach,  or  seize  goods  of  a  de- 
fendant on  an  execution  for  his  debt  owed  to  B,  an  indivi- 
dual, Mis  marshal  of  the  United  States  may  take  them  from 
him,  for  a  debt  due  to  them,  from  the  same  debtor,  by  reason 
of  their  priority,  founded  on  the  acts  of  Congress  :  so  in  this 
case  the  state  officer  acquired  no  property  in  the  defendant's 
goods,  nor  is  he  discharged  of  his  debt  to  B. 

§  8.  Held,  that  when  goods  are  seized  on  execution  by  an 
officer,  he  must  sell  them  at  the  expiration  of  the  four  days 
from  the  seizure ;  forty-eight  hours'  previous  notice  being 
given  of  the  sale,  and  if  he  neglect  so  to  do,  another  creditor 
may  seize  them. 

8  9.  Held,  1.  That  if  justices  of  the  peace  be  appraisers 
of  land  in  execution,  they  may  administer  the  oath  to  each 
other :  or  2.  It  may  be  administered  by  the  judgment  debt- 
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or,  if  a  justice  of  the  peace:    3.  If  the  execution  be  levied   Cm.  136. 
on  three  several  pieces  of  land  of  the  debtor's,  there   need    •#»*'.  14. 
not  be  a    several   appraisement  of   each:     4.    If  the  "ap-    *^-v^- 
praisers  of  land  levied  on,  deduct  from  its  actual  value  the 
supposed  amount  of  an  incumbrance,  from  a  prior  attach- 
ment of  another  creditor,  in  which  judgment  is  not  rendered, 
their  doings  are  void. 

§  10.  Held,  the  Province  act,  6  Geo.  II.  s.  2,  as  to  cross  ^  Mm,  r. 
executions,  was  not  repealed   by  the  act  of  1783,  ch.  57 :  J^V,145' 
S.  If  an  officer  have  an  execution  in  favour  of  A  against  ,.  Bnttriok. 
B  &  C,  and  one  in  favour  of  B  against  A,  he  ought,  if  B 
consent,  to  set  off  one  against  the  other. 

Art.  14.  General  Principles.  §  1.  As  almost  every  kind  of 
property  in  the  United  States  may  be  attached  and  taken  in 
execution,  for  the  payment  of  debts,  lines,  and  taxes,  &c. 
and  thereby  the  title  thereto  transferred  from  the  former  to 
«  new  owner;  and  hence,  this  new  owner,  by  execution, 
holds  his  estate  ;  it  becomes  material  to  know  by  what  legal 
steps  his  title  is  acquired  and  established.  Title  to  estate 
by  execution,  and  warrants  of  distress,  in  the  nature  of  exe- 
cutions, is,  and  ever  has  been,  formed  on  statute  law,  and  v 
powers  thereby  given  to  certain  officers,  by  a  prescribed  pro- 
cess, to  seise  the  property  in  execution,  and  to  transfer  it  to 
the  creditor,  or  to  some  purchaser ;  however,  powers  given 
by  statutes  in  these  uses,  are  often  construed  by  the  rules 
of  the  common  law.  The  statutes,  State  and  Federal,  by 
which  title  to  estates,  real  and  personal,  is  acquired,  are  nu- 
merous and  voluminous ;  also,  those  of  the  colonies  and 
provinces  entered  into,  and  make  a  part  of  such  title.  Only 
the  material  parts  of  these  acts  can  here  be  noticed. 

§  S.  Federal  executions  in  civil  actions,  are  founded  on 
the  acts  of  Congress,  of  May  S,  1798,  section  S,  generally, 
according  to  the  forms  in  the  respective  states :  March  2, 
1793,  section  8,  providing  for  appraising  goods,  taken  on  fieri 
facias,  where  such  is  the  usage  in  a  state. 

§  3.  This  act  prescribes  the  forms  of  executions  in  this  Mf.  act, 
state,  and  is,  in  substance,  the  same  as  the  form  used  in  the  Oct.  30,. 
colony  and  province.     It  is  a  precept  to  the  officers  to  levy  l  ™4,  and 
the  debt  or  damages,  and  costs,  mentioned  in  the  execution,  Majnc  lcl, 
and  his  fees,  of  the  debtor's  "goods,  chattels  or  lands,"  with-  ch.  60.  pa- 
in the  officer's  precinct,  to  the  amount  of  the  debt,  and  all  costs,  get  £19,233, 
to  the  acceptance  of  the  creditor ;  "  and  for  want  of  goods,  CZ0^jj£"tl* 
chattels,  and  lands"   of  the  debtor,  to  be  shown  by  him,  to  ~ther. 
take  the  body  and  commit  him  to  gaol.     Our  other  form  is  a 

Sireeept  to  the  officer  to  give  the  demandant  possession  of  the 
inds  recovered,  and  to  levy  the  costs  of  the  debtor's  goods, 
chattels  or  lands  ;  and  in  both  cases  to.  satisfy  the  plaintiff 
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Cr.  136.    and  demandant  in  money.     The  executions  issued  by  justices 
*3rt.  14.    of  the  peace  are  of  the  same  form,  except  they  have  no  re- 
\+^s**s    lation  to  lands.     So  in  replevin,  by  statute  of  June  84, 1789, 
the  form  of  the  execution  provides  for  returning  the  goods 
and  chattels  of  the  defendant,  or  beasts,  &c. ;  and  to-  levy 
damages  and  costs  of  the  plaintiff's  goods  and  chattels.     So 
the  writ  in  withernam  is  specific  ;   and  the  court  may  vary 
the  form.     By  act  of  February  19>  1787,  the  form  of  the 
writ  de  homine  replegumdo,  is  to  replevy  the  person ;  so  in 
withernam,  is  to  take  the  body  of  the  wrong-doer. 
s  bi.  Com.         §  4.  In  giving  possession  of  lands  on  execution,  the  officer 
413, 413.       may  take  with  him  the  posse  comitatus  ;  and  when  necessary 
to  give  effectual  possession,  to  break  open  doors,  he  may  do 
it,  if  possession  be  not  quietly  given  on  demand ;  and  the 
delivery  of  a  twig  or  turf,  or  ring  oC  a  door,  in  the  name  of 
seizin,  is  a  sufficient  execution  of  the  writ     In  replevin  and 
detinue,  (the  only  actions  for  recovering  specific  possession 
of  personal  chattels,)  if  the  wrong-doer  be  perverse,  he  can 
only  be  compelled  to  deliver  the  goods,  or  pay  the  value,  at 
his  election,  and  this  from  the  nature  of  personal  property.  In 
England,  there  are  five  several  kinds  of  executions:  1.  Against 
the  body  of  the  defendant :  2.    Against  bis  goods  and  chat- 
tels :  3.    Against  his  goods,  and  the  profits  of  his  land  :  4. 
Against  his  goods  and  possession  of  his  lands  :  or  5.  Against 
his  body,  goods,  and  lands.     Our  general  form  of  execution 
embraces  all  these  in  one  writ j  to  the  general  form,  howev- 
er, there  are  certain  exceptions,  and  where  the  writ  does  not 
run  against  the  body. 
Mut.  act,         §   5.  1.  Executions  against  executors  and  administrators, 
March  4,       are  oniy  to  levy  of  the  goods,  chattels,  or  lands  of  the  de- 
1784,  Ac.       wtscA  ia  lhftir  h|inds_ 

§  6.  2.  So,  only  against  the  goods,  chattels,  or  lands  of 

wards  in  the  hands  of  their  guardians. 
Mima,  act,  §  7.  3.  So,  where  one  has  taken  the  poor  debtor's  oath, 

Hon  19,  the  execution  is  only  against  his  goods,  chattels,  or  lands  : 
618t0  — "  *'so'  'n  30me  C88esi  tbe  officer,  of  whatever  description,  hav- 
Maine  act,  'uff  an  execution,  or  warrant  of  distress,  cannot  take  certain 
June  27,  specified  property,  exempted  by  law.  Mass.  act,  of  Nov. 
IK0-  25,  1S16. 

Man,  act,  The  debtor's  wearing  apparel,  and  household  furniture  ne* 

Nov.  19,  cessary  for  himself,  his  wife  and  children,  and  tools  necessary 
1787.  for  nis  trade  and  occupation,  are  exempted,  of  one  who  takes 

the  poor  debtor's  oath. 
Mast,  act  §  *■.  4    ^o,  an  execution  runs  only  against  the  goods,  ef- 

■feb<  18,  '  fects,  and  credits,  in  the  hands  of  the  trustee,  in  the  suit 
1795.—  against  him,  of  his  principal  absconding,  (the  Province  law 
Huas  act,    HOTJgad^  unless  it  appear  on  a  scire  facias;  against  the  trus- 
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tee,  that  he  has  not  conducted,  bona  fide,*s  to  the  goods,  ef-    Ch.  136. 
fects,  or  credits  of  his  principal  in  his  hands.  Art.  14, 

§  9.  5.  So,  only  against  the  goods,  chattels,  and  lands  of   s^-v-^' 
senators  and  representatives  in  congress,  and  in  state  legisla- 
tures, while  in  the  legislative  assemblies,  going  and  returning, 
and  not  against  their  bodies,  by  the  state  constitution. 

§  10.  6.  So,  only  against  the  goods,  chattels,  or  lands  of  M*«-  act. 
sherifts,  and  not  against  their  bodies,  while  in  office.  ^J*  lf» 

§  11.  7.  Where  husband  or  wife  is  exempt  from  execu- 
tion on  judgment     See  false  imprisonment. 

§  IS.  8.  So,  only  against  the  goods,  chattels,  and  lands  of 
corporations,  and  not  against  the  bodies  of  the  members,  or 
their  private  estates,  except  in  esses  of  towns,  aod  except  in 
some  special  case,  otherwise  directed  by  some  special  acts 
of  the  legislature — as  the  acts  of  March  3,  1809,  relating  to 
manufacturing  companies,  &c. 

§  13.  By  this  act,  the  Sessions  are  to  provide  sufficient  and  Mass,  act, 
convenient  apartments  for  receiving  and  lodging  prisoners  Feb.  si, 
for  debt,  separate  and  distinct  from  felons,  and  other  crimi-  1784, 
nals ;  and  such  debtors  may  have  chambers  and  lodgings,  in 
any  of  the  houses,  &c.  within  the  prison,  or  liberty  of  the 
yard,  in  the  day-time,  giving  bond  in  double  the  debt,  &c.  to 
the  creditor,  with  surety  or  sureties,  to  remain  a  true  pri- 
soner within  the  limits  of  the  prison. 

This  act  provides,  that  no  person  imprisoned  on  mesne  Mm.  act, 
process,  shall  be  held  in  prison  more  than  thirty  days  after  —il30' 
final  judgment  is  rendered,  unless  his  body  be  taken  in  exe- 
cution ;  and  the  gaoler  must  detain  .him  thirty  days,  unless 
discharged  by  the  plaintiff  in  writing.  By  the  same  act,  all 
goods  and  estate,  attached  on  mesne  process,  are  held  in  like 
manner  the  thirty  days,  and  if  not  levied  upon  in  that  time, 
the  attachment  thereof  becomes  null  and  void. 

§  14.  General  act  for  levying  executions.  Under  this  im-  Msn.nct, 
portant  act,  many  estates  are  held.  It  directs  the  issuing,  ex-  J1^5h  ''' 
tending,  and  serving  of  executions,  aod  enacts,  "that  a  party  txuvtioiu 
obtaining  judgment  in  a  civil  action,  in  any  court  of  judica-  ch.  67. — 
ture  within  the  commonwealth,  shall  be  entitled  to  have  his  Maine  set, 
execution  thereon,  atany  time  after  the  expiration  of  twenty-  c  ,fro" 
four  hours  after  judgment  rendered,  and  within  one  year  next 
after  entering  up  such  judgment,  provided  there  is  no  appeal 
granted,  or  bond  given  to  renew."  These  executions  are  made 
returnable  in  different  periods,  by  several  statutes— usually 
to  the  next  term  of  the  court;  and  those  of  justices,  in  sixty 
days;  and  when  not  satisfied,  or  but  in  part,  the  clerks  of 
the  courts,  exofficio,  issue  alias  and pluries  executions,  as  the 
case  maybe;  but  if  not  taken  out  within  the  year,  or  within 
a  year  from  the  last  return,  the  party  must  sue  his  acirefacia*, 
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Ce.  136.  and  serve  it  on  the  opposite  party  fourteen  days  before  the 
Art.  14.  court,  &c.  to  show  cause,  if  any  he  hare,  why  execution 
ought  not  to  be  done  ;  and  on  non-appearance,  or  no  cause 
shown,  the  court  awards  execution  for  the  sum  remaining 
due,  and  additional  costs ;  but  the  act  provides  for  no  interest 
on  scire  facias.  See  Scire  Facias,  ch.  190. 

The  second  section  of  this  act  provides  for  levying  the 
execution  on  the  defts.  real  estate,  if  the  creditor  can 
find  no  personal  estate  to  his  acceptance  to  satisfy  it :  then 
the  officer  is  to  cause  "  three  disinterested  discreet  men, 
being  freeholders  in  the  county,"  one  to  be  chosen  by  the 
creditor,  one  by  the  debtor,  and  one  by  the  officer,  or  two 
by  him,  if  the  debtor  neglect,  &c.  to  be  sworn  before  a  jus- 
tice of  the  peace  of  the  county,  "  faithfully,  and  impartially 
to  appraise  such  real  estate  as  shall  be  shown  to  them,  who 
shall  appraise  the  same,  to  satisfy  the  same  execution,  with 
all  fees,  and  shall  set  out  said  estate  by  metes  and  bounds, 
and  the  officer  shall  deliver  possession  and  seizin  thereof,  to 
the  creditor,  or  creditors,  his  or  their  attorney,  &c. ;  and 
when  in  common  or  joint-tenancy  with  others,  to  give  seizin 
and  possession,  to  hold  with  them  in  the  same  manner. 

This  act  provides  for  the  return  of  the  execution,  and  do- 
ings on  it,  into  the  clerk's  office  of  the  court,  and  for  record- 
ing it,  and  the  return  on  it,  within  three  months,  in  the  regis- 
try  of  deeds.  By  the  third  section,  the  debtor  is  allowed 
one  year  to  redeem,  in  the  manner  therein  expressed.  It 
also  provides,  that  when  the  real  estate  cannot  be  divided, 
or  set  out  by  metes  and  bounds,  "  then  the  execution  shall 
be  extended  upon  the  rents  of  such  real  estate,  and  the  of- 
ficer shall  give  seizin  thereof  to  the  creditor  or  creditors,  his 
or  their  attorney,"  and  cause  the  person  in  possession  to 
atom  ;  "  and  upon  refusal  thereof,  to  turn  the  person  so  re- 
fusing, out  of  possession,  and  give  seizin  and  possession  of 
the  same  to  the  creditor,  to  hold  and  enjoy  the  same,  until  it 
shall  be  redeemed  as  provided  for  in  this  act,"  wilt)  a  right 
to  redeem  as  above. 

The  fifth  section  of  the  act  provides,  that  when  any  goods 
or  chattels  shall  be  taken  to  satisfy  an  execution,  such  goods 
and  chattels  shall  be  safely  kept  by  the  officer,  at  the  ex- 
pense of  the  debtor,  four  days,  and  directs  the  manner  of 
proceeding  at  auction,  &c. 

This  selling  personal  estate  at  auction,  and  this  appraising 
off  real  estate,  rents,  and  rights  to  redeem,  is  unknown  in  the 
English  law,  and  had  its  origin  wholly  in  the  Colony  of 
Massachusetts  Bay.     1  Day's  Ca.  93,  Connecticut. 

As  this  kind  of  law  is  peculiar  to  a  part  only  of  the  United 
States,  and  as  it  respects  real  estate,  has  ever  been  a  mate-  ' 
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rial  part  of  our  titles  to  them,  it  ma;  be  useful  concisely  to  Ch.  136. 
trace  its  progress  through  the  colony  and  province  govern-  Art.  14. 
inent,  and  into  that  of  the  commonwealth.*  ^vv 

§  SO.  This  act  made  a  material  alteration  as  to  rights  to  Mass.  act, 
redeem  mortgaged  estates,  as  to  executions  levied  on  them  March  i, 
by  the  former  law ;  these  rights  were  taken  by  appraisement,  1799- 
but  this  act  provided  for  the  sale  of  them  at  auction,  being 
attached  on  mesne  process;  and  directed  the  manner. 

*  (  15.  Colony  lew  of  the  year  1647;  this  provided  the  execution  on 
judgment  issue  to  the  marshal,  and  be  levied  on  the  debtor's  goods  and 
chattels ;  hj  delivery  of  the  goods  to  the  creditor,  he  alio  served  "  attach- 
ments of  goods  and  chattels,  or  of  landi  anil  hereditaments  ;"  So,  he  levied 
toes  and  assessments,  and  he  and  his  deputies  might  require  aid  in  the 
execution  of  their  office ;  "  and  upon  cases  of  fines  and  assessments  to  be 
levied,  and  upon  execution;  in  civil  aotions,  the  marshal  or  his  officer  shall 
demand  the  same  of  the  party,  at  bis  bouse  or  place  or  usual  abode,  and 
upon  refusal,  or  non-payment,'  he  shall  have  power,  (calling  assistance  if 
he  see  cause,)  to  break  open  the  door  of  any  home,  chestor  place,  where  he 
shsll  hare  notice  that  an;  goods,  liable  to  such  lev;  or  execution  shall 
be ;  and  if  be  be  to  take  the  person,  he  ma;  do  the  like,  if  upon  demand 
he  thall  refuse  to  render  himself."  The  law  exempted  from  execution  the 
deft'i.  necessary  apparel,  tools,  arms,  implements  of  household,  for  the 
necessary  upholding  of  hit  lire;  and  for  want  of  goods,  kc.  the  officer  was 
to  lev;  on  the  defendant's  land  or  person,  and  if  he  would  not  discover  his 
goadt  or  {and*,  the  officer  might  lake  hia  person,  though  lends  were  thus  to 
be  levied  on,  the  manner  does  not  appear. 

t  IB,  The  province  act  of  1698,  enacted,  "Thatall  the  lands  and  tene- 
ment! belonging  to  any  person,  in  his  own  proper  rigbt,  in  fee,  shall  stand 
charged  with  the  payment  of  all  hi«  just  debts  owing  by  such  person,  as 
well  ai  bis  personal  estate,  and  shall  be  liable  to  be  taken  in  execution 
for  satisfaction  of  the  lame.  Where  the  debtor,  or  his  attorney,  shall  not 
expose  to  view,  and  tender  to  the  officer,  personal  estate  sufficient  to  an- 
swer the  sum  mentioned  in  the  execution,  with  the  charges  i  and  all  exe- 
cutions duly  served  upon  any  snch  houses  and  land',  being  returned  into 
the  clerk's  office  of  the  court,  out  of  which  the  same  issued,  and  there  re- 
corded, shall  make  at  good  a  title  to  the  party  for  whom  they  shall  be  so 
taken,  hia  heirs  and  assigns  forever." 

1  17.  Province  act  of  1713,  recited,  that  executions  for  small  suras  were 
often  "  laid  on  part  of  housing  land  of  great  value,"  in  such  manner  ea 
to  spoil  the  remainder.  Then  enacted  for  remedy,  the  party  have  one 
year  to  redeem  in  an  equitable  manner  provided  for  by  the  act ;  that  is, 
oa  settling  a  just  account  in  an  action  of  debt,  interest  end  charges,  re- 
pairs, betterments,  and  rents  and  profits,  and  this  with  the  creditor,  his 
heirs,  or  assigns. 

(  18.  Province  act  of  1719.  This  act  was  the  same  in  substance,  as  to 
levying  execution?,  ao  the  second  section  of  the  act  of  March  17,  1784, 
above  recited,  reserved  to  the  widow  her  dower,  allowed  one  year  to  re- 
deem ;  bat  no  not,  as  yet,  provided  for  recording  the  execution,  but  in  the 
clerk's  office  of  the  court ;  but  this  act  was  not  to  extend  to  lands  owned 
by  the  Indians,  natives  of  the  province. 

1  19.  PrsndsrM  acts  of  1759,  of  1772.  See  ch.  73,  a-  3,  t.  IS.  This  act 
of  1759,  provided  for  taking  on  execution  the  right  of  redemption  of  the 
mortgager  by  appraisement  of  the  whole  right  in  due  form  of  law,  over- 
plus to  bo  paid  to  tbe  debtor ;  this  net  provided  for  recording  the  execution 
•nd  doings  on  it  in  the  registry  of  deeds,   Debtor  bed  a  year  to  redeem,  be. 
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§  SI.  This  long  act  provides  for  attaching  and  selling  at 
auction,  "  the  share,  or  shares,  or  interest,  of  any  person,  in 
any  turnpike,  bridge,  canal,  or  other  company,  which  here- 
tofore has  been,  or  hereafter  may  be  incorporated  by  the  le- 
gislature of  the  commonwealth,  with  all  the  rights  and  pri- 
vileges appertaining  to  such  shares ;"  and  also  directs  the 
manner  of  proceeding. 
Man.  act,  §  22.  This  act  provides  for  individuals,  injured  by  the 

M^h  I3>      acts  of  sheriffs,  or  their  deputies,  suing  the  sheriff's  bonds, 
given  to  the  state,  in  a  certain  manner  pointed  out,  at  the 
costs  of  such  individuals. 
tla>s.  act,  §  S3.  This  act  provides,  that  after  the  first  day  of  May, 

March  13,  1S06,  "  the  wearing  apparel,  beds,  bedsteads,  bedding,  and 
J?0?'-  household  utensils  of  any  debtor,  necessary  for  himself  and 
ch.  96.  wife,  and  children,  the  tools  of  any  debtor,  necessary  for  his 

trade  or  occupation  ;  the  bibles  and  school  books  which  may 
be  in  actual  use  in  his  or  her  family,  together  with  one  cow 
and  one  swine,  shall  be  altogether  exempted  from  attach- 
ment and  execution,"  provided  the  beds,  &c.  exempted,  shall 
not  exceed  one  to  each  two  persons,  and  household  furniture 
15  Mua.  R,  to  the  value  of  $50.  Construction,  only  two  beds  exempted 
no-  for  five  persons ;  and  15  Mass.  R.  205.     This  act  protects  a 

swine  killed  ;  tike  act  in  Maine,  January  23,  1881,  includ- 
ing the  other  articles  in  the  Massachusetts  act  of  February 
13,  1818;  February  24,  1S18. 

As  to  executors' and  administrators'  levying  executions  on 
lands  of  debtors  deceased,  and  taking  possession  on  execu- 
tions on  lands  mortgaged  to  the  deceased,  see  Executors  and 
Administrators,  ch.  89. 
Maw.  ict,  §  24.  This  act,  respecting  cross  executions ;  see  art.  8,  this 

Feb.  2fl,  chapter.  The  plaintiff  has  an  election  to  take  the  body  or 
mi*  property  in  execution,  though  he  arrest  the  body  on  mesne 

process.     Ch.  146,  a.  8.  s.  16. 
Matt,  act,  §  85>  This  act  provides,  "  that  whenever  any  judgment 

Feb.  38,        has  been,  or  may  hereafter  be  recovered,  in  any  court  of 
1&ii'&  **  to   'aw'  aSa'nst  any  turnpike,  bridge,  canal  or  other  company, 
»l(ion«e-    incorporated  by  law,  with  power  to  receive  toll,  the  fran- 
cntioTi,  &c.    chises  of  such  corporation,  with  all  the  privileges  and  immu- 
— Maine        nitics  thereof, 'so  far  as  relates  to  the  right  of  demanding  and 
•ot,  ch.  60.    receiving  toll,  aa  well  as  all  other  corporate  property,  either 
real  or  personal,  shall  be  liable  to  the  satisfaction  and  pay- 
ment of  such  judgment,  and  may  be  taken  and  sold  on  exe- 
cution, at  public  vendue."     The  act  then  directs  the  mode 
of  proceeding. 
Maw.  act,  §  a6-  Confession  act  but  little  in  use  ;  the  execution  that 

Oct.  19,        issues  on  it,  under  which  the  debtor  acknowledges,  before  a 
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justice  of  the  peace,  is  in  common  form,  except  using  the   Cn.  136. 
words  rati  utdte,  instead  of  lands.  Art.  14. 

§  27.  The  execution  on  this  act,  to  put  the  widow  in  pos-  ^^-v-**s 
session  of  her  doner,  and  to  satisfy  her  damages  and  costs,  is  {••"•  acti 
in  common  form,  except  it  recites  her  recovery  of  one-third  J^1^1,^ 
as  her  dower,  then  commands  the  officer  to  give  her  foil  sei-  dower. 
ztn,  of  one  third  part  of  estate  described,  to  hold  to  her  in 
laterally,  by  metes  and  bounds. 


28.  When  an  execution  fails,  for  want  of  title  in  the  Maw.  »ct, 
-      ■     ....  Jw)  x* 

1785.- 


§28.    ._._,  ...    

deft,  in  the  land  levied  on,   the  court  may  renew  it,   on  ^£?f  ^> 


irirt  facia*,  at  any  time ;  and  is  executed  as  an  alias  execu-  March  7 
tion.    The  icire  facias  states  all  the  facts,  and  the  creditor's  mm. 
gravamen :  failure  of  the  debtor's  title,  &c.  is  not  of  right 
issued.     14  Mass.  R.  57. 

§  29.  This  act  reduces  the  three  years'  redemption,  pro-  Mom.  net, 
vided  for  in  the  act  of  March  1, 1799,  to  one  year.     Third  *'*b-  18» 
section  enacts,  that  when  any  right  in  equity,  of  redeeming        ' 
real  estate  which  is  mortgaged,  shall  be  attached  on  mesne 
process,  and  pending  the  attachment,  such  mortgaged  estate 
shall  be  redeemed  by  the  mortgager ;  the  attaching  creditor 
shall  have  the  same  hen  as  though  the  attachment  had  been 
of  the  fee,  and  execution  may  be  levied  accordingly. 

It  is  not  difficult  to  foresee,  that  many  estates  will  in  pro- 
cess of  time  be  held  under  these  numerous  statutes,  and  ex- 
ecutions issued  on  them ;  and  as  there  has  been  but  little 
experience  on  many  of  them,  the  probability  is,  that  many 
disputes  will  grow  out  of  them. 

Massachusetts  act,  February  20,  1819,  provides  for  levy-  Mm*,  act, 
mg  executions  on  mills,  &c.  factories,  fcc.  or  undivided  parts  *rjt*  ao» 
thereof.  The  words  are  material ;  and  it  is  enacted,  That 
whenever  a  creditor  in  execution,  shall  think  proper  to  ex- 
tend and  levy  the  same,  on  any  saw-mill,  grist-mill,  or  other 
mill,  factory,  mill  privilege,  or  other  real  estate,  which  can- 
not be  divided  without  prejudice  to,  or  spoiling  the  whole ; 
and  where  the  whole  of  such  saw-mill,  or  other  mill,  facto- 
ry, or  mill  privilege,  or  other  real  estate,  is  not  necessary 
for  the  satisfying  of  such  execution,  the  same  may  be  extend- 
ed and  levied  in  manner  prescribed  by  law,  upon  the  same, 
or  upon  any  undivided  part  thereof,  which  shall  be  sufficient 
to  satisfy  such  execution  ;  and  in  case  the  estate  is  so  situat- 
ed, that  the  seme  cannot  be  set  off  by  metes  and  bounds, 
the  return  upon  the  execution  shall  describe  the  whole  es- 
tate, with  as  much  precision  as  the  nature  of  the  case  will 
admit;  which  execution  being  returned,  and  recorded  in 
manner  prescribed  by  law,  shall  vest  in  such  creditor  in  ex- 
ecution, as  good  ana  valid  title  thereto,  as  the  debtor  had 
therein  when  the  same  was  attached  on  menu  procas,  or 
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Ch.  136.  taken  in  execution.     Provided,  however,  that  the  debtor  in 
Art.  14.   execution,  shall  have  the  same  right  to  redeem  the  same,  in 
\_0- ,  ->_■   the  time  and  manner,  which  judgment  debtors  in  execution 
have  a  right  to  redeem  real  estate,  set  off  in  execution. 

"  Section  2.  Be  it  further  matted,  that  the  estate,  right,  ti- 
tle, or  interest  of  any  person,  owned,  holden,  or  claimed  in 
virtue  of  a  possession  or  improvement,  as  expressed  in  '  an 
act  for  the  limitation  of  certain  real  actions,  and  for  the 
equitable  settlement  of  certain  claims  arising  in  real  actions ;* 
and  in  an  act  additional  thereto,  shall  be  liable  to  be  taken 
by  attachment  on  mesne  process,  and  by  execution ;  and 
when  any  such  right,  title,  interest,  or  estate  shall  be  seized 
and  sold  upon  execution,  such  notice  shall  be  given  and  such 
proceedings  had  in  every  respect,  as  are  required  by  law,  in 
the  sale  of  an  equity  of  redemption  ;  and  the  debtor  whose 
right,  title,  interest,  or  estate  is  so  taken  and  sold,  shall  have 
the  right  of  redeeming  the  same,  within  such  time,  and  in 
such  manner  as  is  provided  in  cases  of  sales  of  equities  of 
redemption." 
14  Mum.  R.        §  30.  An  execution  may  be  levied  on  a  reversion,  &e.  ;  what 
so,Wiihanu  ^  a  gM^  fc^^c.     j,  recovers  judgment  against  B  ;  points 
**        r7"      decided,  were,  1.  That  B's  reversion  in  lands  on  an  estate  for 
life  is  real  estate,  and  may  be  levied  on  for  his  debts ;  so 
may  his  estate  in  remainder  on  a  life  estate,  and  by  appraise- 
ment on  said  act  of  March  17,  1784,  &c.  on  the  same 
principle  such  a  reversion  or  remainder  may  be  conveyed. 
2.  By  the  appraisement  and  officer's  return,  it   appeared, 
Edward  Davis  was  one  of  the  appraisers ;  by  the  justice  cer- 
tified that  Benjamin  Davis  was  sworn.     Edward  was  in  fact 
the  appraiser ;  held,  well  enough,  as  the  justice's  certificate 
is  no  essential  part  of  the  levy :    3.  Nor  is  the  appraiser's 
certificate  :  4.  But  it  is  a  fatal  defect  if  the  officer  omits  to 
certify  in  his  return,  that  the  appraisers  were  disinterested 
freeholders,  and  the  extent  is  void.     Thus,  to  levy  on  a  vested 
remainder  or  reversion  has  been  a  common  practice,  on  a 
fair  construction  of  our  statutes,  especially  statute  of  1783, 
Ch.  57;  but  otherwise  at  common  law:  5.  As  the  law  au- 
thorizes the  levy,  it  authorizes  the  officer,  &c.  to  enter  to 
make  livery  of  seizin. 
14  Km.  R.       §  31.  It  appeared  three  appraisers  were  appointed  to  ap- 
■'porteT^'  f™1^  lands  on  an  execution,  and  were  sworn,  and  all  acted 
Aoappraiter  m  tne  appraisement;  held,  well,  though  only  two  of  them 
■who  b  uncle  subscribed  it,  and  no  reason  appeared  for  tne  other's  not 
to  the  credi-  subscribing  it :  1.  A  creditor's  existing  attachment  on   his 
tor'i  wife,  i*ji_.     ,,°i.i_.         t  E.  1  •  l 

notindiffe-  debtor's  land,  at  the  time  he  conveys  it,  is  an  incumbrance, 
tctk.  l  fi^y'i  (execution  being  afterwards  extended)  within  a  covenant  in 
Ci.iiiE.lOT.  bis  deed,  that  the  land  is  free  of  incumbrances :  3.  The  ex- 
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tent  is  an  eviction :  4.  The  appraised  value  on  the  levy  is  Ca.  136. 
the  measure  of  damages,  adding  interest  from  the  time  of  the  Art.  14. 
eviction.  v^-v-^w 

§  S3.  A  widow's  right  to  dower  not  assigned,  is  not  liable  14  Man.  R. 
to  be  levied  on.    And  it  is  no  bar  to  debt  on  the  judgment,  jj™'  ^°%£* 
if  the  execution  issued  thereon  has  been  levied  on  lauds  not  nn." 
liable  to  be  levied  on,  and  the  creditor  discovering  his  mis- 
take, directs  the  officer  not  to  return  the  execution ;  and 
though  there  be  no  eviction. 

§33.  The  judgment  debtor  held  nine  sixty-fourth  parts  in  14M«m.R 
certain  lands,  and  the  execution  was  extended  on  one-seventh,  40B\**kl?, 
and  held,  well.  The  estate  was  a  vested  remainder.    If  the  °i 
levy  be  on  a  larger  part  than  the  debtor  owns,  it  is  good  for 
what  he  does  own.     A  levy  on  the  debtor's  undivided  estate 
in  common  is  good,  and   the  estate  sufficiently  described ; 
so,  if  it  be  on  all  his  right,  title,  interest,  and  estate.     There 
cannot  be  a  seizin,  in  fact,  of  a  remainder,  while  the  life  es- 
tate continues ;  but  there  may  be  a  constructive  seizin. 

§  34.  Material  differences  bt.twf.en  out  executions  and  the 
English.  Ours  as  above.  English,  1.  The  capiat  ad  satisfaci- 
endum ;  this  commands  the  sheriff  to  take  the  debtor's  body 
and  bring  him  into  court,  &c. :  2.  Fieri  facias ;  this  com* 
mands  him  that  he  cause  to  be  made  the  debt,  of  the 
debtor's  goods  and  chattels,  and  have  the  money  in  court, 
&x..  for  the  creditor :  3.  Levari  facias ;  this  commands 
him,  that  of  the  debtor's  lands,  goods,  and  chattels,  he  cause 
to  be  levied  the  debt,  and  have  it  in  court  for  the  credi- 
tor :  4.  Elegit ;  this  commands  him  to  deliver  the  debtor's 
goods  and  chattels,  (except  beasts  of  the  plough)  and  half 
This  lands  (if  wanted)  at  a  reasonable  price  and  extent,  set 
by  a  jury,  to  hold  till  the  debt  be  levied.  These  writs 
direct  the  sheriff  only,  and  whenever  the  money  is  levied, 
he  must  carry  it  into  court,  there  to  be  paid  to  the  pit. 
so  far  as  due  to  him ;  though  the  common  judgment  credi- 
tor in  England  has  his  election  to  sue  out  either  of  these 
executions,  he  can  execute  but  one  of  them  at  a  time.  In 
either  case  the  debtor  may  stop  the  execution  by  paying 
the  debt. 

If  the  judgment  creditor  levy  his  execution  on  the  land  of  15  Mm.  R, 
the  judgment  debtor  in  the  usual  form,  but  the  plaintiff's  title 
fail,  because  he  does  not  record  it  in  three  months,  the  debt 
is  satisfied.  Decided  in  debt  on  the  judgment ;  plaintiff  re- 
mained in  possession  and  the  court  said  the  judgment  debtor, 
or  his  heirs,  could  not  avoid  the  levy ;  nor  his  creditor  by 
attachment,  be.  knowing  of  it. 

§  35.  In  Connecticut  one  execution  answers  the  several  ?  5"7'*  c*' 
purposes  of  a  capias  ad  satisfaciendum,  of  a  fieri  facias,  and  wo^e"en' 
of  an  elegit  in  England,  and  when  the  creditor,  by  a  levy  on  Baldwin. 
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Oh.  136.   real  or  personal  estate,  applied  it  to  one  of  those  purposes, 
Art.  I 6,    it  becomes  analogous  to  an  English  execution,  adapted  to  the 
i^^-v^j   same  purpose,  and  is  to  be  proceeded  with  in  the  same  man- 
ner.   The  creditor,  after  levying  on  one  kind  of  property, 
cannot  relinquish  it  and  resort  to  a  different  species. 

Art.  15.  Warrants  of  distress.  §  1 .  Also,  much  property  is 
transferred  and  held  under  these ;  as  for  failures  in  paying 
taxes,  debts  due  to  the  state,  fines  and  forfeitures ;  but  little 
can  here  be  said  on  this  subject;  and  as  to  the  various  kind 
of  distresses  in  England,  but  little  need  be  said.    The  object 
here  is  to  bring  into  view  a  few  material  clauses  in  our 
statutes,  cases  on  them,  and  to  briefly  notice  distresses,  quasi 
pledges.   1  Sul.  Lect.  196  to  307. 
Man.  Act,         §  2-  This  act  provides  for  satisfying  judgments  in  favour 
March  17,      of  the  common-wealth,  in  all  cases,  by  warrant  of  distress,  and 
Mtjv Bute    establishes  the  principle  generally  of  our  warrant  of  distress, 
A  diitren       and  this  quasi  an  execution ;  and  one  class  of  each  runs  not 
mart  against  real  estate,  and  one  does.    This  act  enacts,  that  on 

**  *"felr  judgments  recovered  in  the  name  of  the  state,  for  any 

*£^*  "'T'  sum  of  money  in  any  court  of  law,  a  warrant  of  distress  re- 
citing such  judgments  respectively,  shall  issue  thereon,  di- 
rected to  such  officer,  as  writs  of  execution  are  by  law  direct- 
ed to, "  who  shall  be  thereby  directed  to  levy  the  monies 
mentioned  and  expressed  in  such  warrant  of  distress  of  the 
monies,  goods,  or  estate  of  such  debtor  or  debtors,  and  for 
want  thereof,  on  his  or  their  body  or  bodies,  and  commit, 
fee.  Personal  estate  is  first  to  be  taken  when  it  can  be  done ; 
directs  the  mode  of  proceeding. 
Mw».  met,  §  3.  The  warrant  on  this  act,  recites  the  judgment  of  the 

17M  R  "-  two  JU9t'ce9  ofi^mciiaJ  in  case  of  a  forcible  entry,  be.  and 
ble  Ejitry—  commands  the  officer  to  take  with  him  the  force  of  the  couo- 
Maine  act,  ty,  if  necessary,  and  to  cause  the  deft,  to  be  removed 
<*•  '8-  from  the  premises,  and  the  said  A  B  to  have  peaceable  resti- 

tution of  the  same ;  also,  to  levy  of  the  goods,  chattels,  or 
lands  of  the  said  E  F,  the  sum  of  $ —  being  costs  taxed,  &c. 
M«i.  act  §  4.  By  this  act,  the  form  of  the  warrant  of  distress  of  unt- 

Feb.  SO,        versa]  use,  is  settled.     It  commands  the  constable,  or  collector 
l786,Taxei.  0fa  j^  ^  collect  it,  according  to  his  list  furnished  him  by 
act,  ch°llB     tDe  selectmen  or  assessors,  under  their  hands  and  seals,  and 
pp.37s,  401.  to  pay  the  sum  mentioned  in  it  to  such  a  treasurer,  by  a  time 
named,  and  adds,  "  and  if  any  person  shall  refuse,  or  neglect 
to  pay  the  sum  he  is  assessed  in  the  said  list,"  you  are  to 
distrain  the  goods  and  chattels  of  such  person,  to  the  value 
thereof,  and  directs  the  proceedings  in  the  usual  manner ; 
but  tools' or  implements  necessary  for  his  trade  or  occupation, 
beasts  of  the  plough,  necessary  for  the  cultivation  of  his  im- 
proved  lands,   arms,  and   utensils   for   house-keeping    ex- 
cepted, &c 


r-         , 

Dijii,.dB,Cj00g[e 


BY  EXECUTION,  fcc.  29 

Sahof land  for  taxes,  ham  proved,  &r..:  1.  The  officer  sell-   Cb.  136. 
ing,  has  but  a  naked  power  and  no  interest  in  the  land ;    Art.  15. 
hence  the  exercise  of  that  power  must  be  preceded  by  ere-  ^^-v-^-< 
ry  prerequisite:    2.  In  the  sale  of  land  made  for  the  non-  «Whe«ton'« 
payment  of  the  direct  tax  of  1798,  held,  the  marshal's  deed  ^.'^ 
was  not  even  prima  facie  evidence  that  he  had  posted  notice  Peyton'i 
and  complied  with  the  other  prerequisites  of  the  law :  3.  I*»ee.— Act 
The  purchaser  must  positively  show  they  were  complied  °r  Jl.'W1"* 
with  by  the  officer:  4.  Every  party  setting  up  a  title  must  j^w.    foe 
prove  it :  5.  If  the  validity  of  a  deed  depends  on  an  act  in  Mfc  *ect  ef 
pais,  the  party  claiming  under  it,  must  prove  such  act  per-  **"?,■**  ?™' 
formed,  as  he  must  a  matter  of  record  on  which  his  deed  de-  J^i^-tor'* 
pends :  6.  It  is  the  purchaser's  duty  to  preserve  the  evi-  dutiei  L. 
deuce,  the  legal  steps  were  taken  at  least  for  a  reasonable  manner  of 
time,  and  the  chief  justice  said,  7."  In  construing  a  statute  of  JJjfeiifC 
Kentucky,  the  decisions  of  the  courts  of  Kentucky  would,  powerto 
unquestionably,  give  the  rule  by  which  this  court  would  be  id!.— See 
guided."    This  act  of  congress  directs  (9th  sect.)  a  warrant  B^^ws. 
of  distress,  and  sale  of  the  goods,  chattels,  and  effect*  of  the  338_"7' 
persons  delinquent  in  paying  their  taxes,  with  such  exemp-  isMua.  ft. 
tions  as  are  stated  in  the  Mass.  act  above.    The  thirteenth  s*6- 
section  of  the  act,  directs  the  sale  at  auction  of  the  land,  and 
the  mode  of  proceeding. 

Condition  precedent  to  the  exercise  of  the  power,  Cro.  Car. 
335 ;  Wheat,  116,  Mc  Clung  v.  Ross ;  Thatcher  v.  PoweK 
&  alt  lessee,  6  Wheaton  119,  128.  The  same  principles 
adopted  in  sales  for  taxes  in  Tennessee  as  in  Williams  v. 
Peyton's  lessee,  above. 

I  5.  By  the  sixth,  seventh,  eighth,  and  ninth  sections  of  Man.  act, 
this  act,  if  a  constable  or  collector  be  in  fault,  the  treasurer  ^* !?' 
of  the  state,  county,  town,  or  parish,  issues  his  warrant  to  the  ^  am*»- 
sheriff,  or  his  deputy,  to  cause  the  sum  in  arrear  to  be  u  levi-  ten,  cb.  50, 
ed  by  distress  and  sate  of  such  deficient  constable  or  collec-  *•  •■ 
tor's  estate,  real  and  personal"  to  pay,  fee.    and  for  want  of 
such  estate,  to  take  the  body,  sec.   and  if  a  sheriff  neglect 
his  duty  and  to  pay,  &c.  like  process  goes  against  him,  di- 
rected to  a  coroner,  "  to   distrain  the  same  upon  the  estate, 
real  and  personal,  of  such  deficient  sheriff  or  his  deputy  ;" 
and  in  all  these  cases,  the  real  estate  is  sold  at  auction ;  and 
notice  and  deeds  given  in  a  prescribed  form ;  alias,  be.  goes 
till  the  deficiency  be  made  up,  and  the  body  of  each  may 
be  imprisoned  "  until  he  shall  pay  the  same,"  &x. ;  but  may 
be  admitted  to  the  liberty  of  the  gaol-yard,  giving  bonds  ac- 
cording to  law. 

$  6.  By  the  fourth  section  of  this  act,  assessors  failing  of  Mm*,  set, 
their  duty  in  making  assessments,  forfeit  the  sums  to  be  as-  JFeb.tO,l7S6, 
•essed,  to  be  "  levied  by  distress  and  sale  of  their  estate,  real  mm."™*. 

Mar.  16,  1788,  We*. 
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Ch.  136.  and  personal,  by  warrant  from  the  treasurer,  directed  to  the 

Art.  15.    sheriff  of  the  county  or  his  deputy,  and  for  want  of  estate  to' 
t^-v"^*'  take  their  bodies.    This  relates  only  to  state  taxes. 

§  7.  By  a  proviso  in  the  second  section  of  this  act,  if  the 
assessors  have  "  just  grounds  to  fear  that  any  person  or  per- 
sons assessed,  as  aforesaid,  may  abscond,  before  the  expira- 
tion of  the  twelve  days,  in  such  case  it  shall  be  in  the  power 
of  the  constable  or  collector  to  demand  immediate  pay- 
ment." There  are  several  other  provisions  as  to  taxes  in 
this  act. 

§  8.  On  these  several  acts  as  to  taxes,  the  general  remedy 
to  enforce  payment,  is  by  warrant  of  distress   and  sale, 

r'nst  the  goods,  chattel/,  and  bodies  of  the  persons  taxed; 
against  their  lands:  1.  When  the  owner  of  the  land 
assessed  shall  remove  out  of  the  town,  &c.  after  assessed, 
where  the  land  lies,  and  neglect  three  months  to  pay  after 
such  removal,  and  no  personal  estate  can  be  found,  whereon 
to  levy  the  tax :  3.  Or  lives  out  of  the  town,  &c. :  3.  If  no 
one  pay  the  tax  on  lands  of  non-resident  proprietors,  unimprov 
ed  :  or  4.  On  the  improved  lands  of  owners  lining  out  of  the 
state :  5.  If  lands,  or  real  estate,  are  taxed  to  any  person,  in 
his  possission,  not  ike  owner,  and  the  collector  immediately 
demands  the  tax,  and  no  remedy  can  be  had  within  nine 
months,  against  any  cattle,  stock,  or  produce,  on  the  premises, 
of  owner  or  tenant,  or  against  the  person  or  property  of  the 
tenant  remaining  in  the  town,  &c.  that  time :  m  each  of  these 
cases,  only,  is  the  real  estate  liable  ;  and  in  the  last,  the  sale 
most  he  in  a  year,  &c.  6.  The  real  estates  of  the  constable, 
collector,  assessors,  sheriff,  and  deputy,  are  liable  as  above. 
Man.  act,  §  9.  This  act  establishes  the  form  of  certain  warrants,  di- 

v?ffl 1Sl        reeled  to  a  constable  to  sell  swine,  taken  up  going  at  large, 

and  impounded  to  pay  fine  and  costs. 
Han.  act,  §  10.  This  act,  (sect.  23,)  directs  a  warrant  of  distress  to 

lTW.**"        *ssue  *rom  a  J08''06  °f  tDe  Peace  to  lhe  sheriff,  his  deputy, 
Militia.  or  constable,  in  the  case  of  a  militia  soldier,  for  neglect  of 

duty,  &x. — runs  against  his  goods,  chattels,  and  body. 

$11.  Mass.  act,  as  to  warrants  of  distress  in  pauper  cases. 
See  Poor,  Ch.  63. 
RM?%flCt'  $  12,  ^  'k*3  act>  commissioners  of  sewers  may  appoint 

1796  '  collectors  to  collect  the  assessments  made  on  those  concern- 
Sewen.—  ed,  and  give  warrants  to  collect ;  "  and  thereon,  such  collec- 
Maine  act,  tor,  or  collectors,  shall  have  the  same  power  to  collect  the  said 
Ma  ¥"& is  taxes,  and  to  distrain  therefor,  as  collectors  have  by  law,  in 
447.  '  the  collection  of  town  taxes."  The  province  act  of  1703, 
H  Hm.  R.  on  this  subject,  was  nearly  tlie  same  in  this  respect.  Therecan 
i^L^f!!™8  oe  "°  commissioners  if  all  concerned  petition.  See  Powers 
""  of  such  commissioners,  &c.  3 
136;  and  act,  March  4,  1800. 
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§  IS.  By  this  act  too,  warrants  of  distress  for  collecting  Ca.  136. 
(axes,  may  be  renewed  by  assessors,  when  lost,  and  issued  Art.  1 6. 
anew  to  constables  and  collectors.  .  t^»v^s 

§14.  By  this  act  it  is  provided,  that  in  "  every  case  of  a  Man.  act, 
vacancy  in  the  sheriff's  office  in  any  county,  by  death,  re-  MJJJ?h  *• 
signation,  removal,  or  otherwise,  every  deputy-sheriff  in  of-  Mu(|  ac, 
fice,  under  such  sheriff,  having  any  writ  or  precept  in  his  Feb.  14, 
hands  at  the  time  of  such  vacancy,  shall  have  the  same  au-  1B09- 
thority,  and  shall  be  under  the  same  obligation  to  serve,  exe- 
cute, and  return  such  writ  or  precept,  as  if  such  sheriff  had 
continued  in  office." 

y  15.  Even  on  general  principles,  an  execution  once  regu-  WiUei   Vfl 
larly  begun,  must  be  completed :  hence,  if  an  officer  levy  Moriton  ». 
under  ajieri  facia*,  after  the  issuing,  but  before  the  allow-  SUruu. 
ance  of  a  writ  of  error,  he  must  proceed  to  sell  the  goods. 
Thus,  it  appears  there  are  now  above  thirty  statutes  in  force 
in  Massachusetts,  on  which  executions  and  warrants  of  dis- 
tress may  be  levied  on  estates  real  or  personal,  or  both. 

§  16.  Distress  in  New   York,  for  not  paying  in  repair),  is  ioJohnt.lt. 
legal.    Trespass  for  taking  the  plaintiff's  goods,  by  the  defts.  81,  Smith  v. 
About  nine  months  before  this  taking,  the  pit.  hired  a  house  Co1k,,>  *  "■ 
of  Colson,  at  (70  a  year,  and  Colson  and  the  other  deft,  a 
constable,  distrained  for  the  rent  payable  quarterly.    The 
jury  found  a  verdict  that  shew  the  rent  was  to  be  paid  in  r«- 
pairs  {  and  for  the  pit.  new  trial  granted,  for  the  misdirection, 
that  if  payable  in  repairs,  the  landlord  could  not  distrain. 

Per  curiam.  Admitting  the  rent  was  payable  in  repairs,  yet 
the  amount  being  certain,  and  so  the  extent  of  the  repairs, 
the  remedy,  by  distress,  applied.  "  A  landlord  may  distrain 
for  services,  as  well  as  money  due  for  rent."  The  great 
principle  is,  that  the  rent  or  services  be  certain,  "  or  capable 
-of  being  reduced  to  a  certainty ;"  so  that  upon  avowry,  the 
landlord  may  be  able  to  ascertain  and  recover  the  damages 
for  non-performance.     Co.  Lit.  96,  a. 

§  1 7.  Usual  remedy  in  collecting  taxes  is  by  distress ;  and  10  loan*.  R. 
if  a  collector  can  sue  for  a  tax,  it  is  clearly  only  after  he  4M,T5£J£ 
has  demanded  payment  of  it.  JJJJ  *' 

§  18.  The  plaintiff  recovered  judgment  in  ejectment,  for  i  johni.  R. 
land  on  which  the  defendant  had  made  improvements,  and  xT7,  Jackm 
claimed  it  as  a  purchaser  from  the  slate,  and  as  forfeited  «-Mun»on. 
land.       The  court  stayed   the   execution   for  possession, 
till  the  pits,  made  the  deft,  compensation  for  his  improve- 
ments, on  statute  of  May  13,  1784.    The  court  was  divided 
on  the  construction  of  the  treaty  of  peace,  of  1 783. 

Art.  16.  What  utate  may  be  seized,  and  sold  m  execution,  or 
not.    §  l.  On  a  view  of  the  statutes  cited  in  the  preceding 
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Ch.  136.    articles  of  this  chapter,  it  will  be  observed,  that  the  words 
Art.  16.    of  our  executions  and  attachments,  and  of  our  warrants  of 

<^^v-^_/  distress,  embrace  every  kind  of  estate  or  property,  real  and 
personal,  under  the  description  of  goods,  chattels,  and  lands, 
aud  estate,  except  the  articles  excepted  in  the  said  acts  of 
March  13,  1806,  and  of  Feb.  1786 ;  and  so,  generally,  are 
precepts  of  the  United  States,  issued  in  Massachusetts. 

Yet,  certain  it  is,  that  every  kind  of  property,  with  these 
two  exceptions,  cannot  be  attached  on  mesne  process,  or  seiz- 
ed and  sold  on  executions,  or  distress  warrants  ;  there  must 
be  further  exceptions.  It  is,  however,  clear,  that  whatever 
property  may  be  attached,  mar  be  seized  on  execution  ,*  but  it 
is  not  true,  that  every  kind  of  property  that  may  be  seized 
on  execution,  may  be  so  attacked ;  for  property  attached,  is 
often  held  a  long  time  in  the  custody  of  the  law,  waiting  the 
event  of  the  suit :  hence,  if  in  any  considerable  degree  liable 
to  perish  or  decay,  in  Us  nature,  it  cannot  be  attached ;  for  the 
law  does  not  allow  property  to  be  attached  as  security,  which 
in  its  nature,  must  perish  or  decay  in  the  very  operation,  or 
process  itself:  but  property  seized  on  execution,  is  turned 
into  money  in  about  four  days :  so,  on  distress  warrants.  In 
addition  to  the  two  exceptions  above,  there  is  one  other,  as 
to  executions  and  search  warrants,  to  wit :  the  thing  must  be 
in  its  nature  perishable,  or  not  ripe :  expense  in  keeping,  is  no 
exception,  even  on  an  attachment ;  as  in  Needham's  case  be- 
fore stated,  though  often  hard  on  the  debtor.  As  to  the  legal 
exception,  now  existing,  the  perishable  or  unripe  nature  of  the 
thing,  it  must  ever  be  a  matter  of.  some  uncertainty,  what  is 
so  or  not,  as  to  many  cases :  some  cases  are  clear  one  way — 
grain,  for  instance,  just  beginning  to  ear,  cannot  be  so  taken, 
nor  fresh  meat,  and  things  that,  in  their  nature,  soon  corrupt ; 
on  the  other  hand,  grain  fully  ripe,  may  be  taken ;  so,  not 
a  thing,  that  very  much,  or  wholly  loses  its  value  or  use,  by 
severance.  Other  cases  are  more  doubtful,  as  things  conside- 
rably hurt,  though  not  spoilt,  by  moving  and  keeping  by  the 
officer — as  the  materials  of  a  vessel  that  may  be  moved  and 
used  in  another  place.  There  is  much  less  doubt  as  to  real 
estate,  as  even  our  estates  tail  are  made  liable  by  the  act  of 
March  8, 1793;  yet,  however,  a  mere  possibility,  or  interest 
in  lands,  so  uncertain  as  to  be  incapable  of  any  estimation, 
or  price,  cannot  be  taken  in  execution,  &c.  As  to  the  ex- 
cepted articles,  there  is  much  uncertainty — "  beasts  of  the 
plough,  necessary  for  the  cultivation  of  his  improved  lands ;" 
what  are  these  1 

As  to  beasts  of  the  plough,  an  expression  almost  as  old  as 
the  English  law,  ana  so  often  used  in  books,  very  little 
is  to  be  found  in  them,  to  show  what  is  precisely  meant  by 
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the  expression;  nor  has  any  precise  expression  been  oni-  Cb.  136. 
fermly  used;  for  instance,  in  the  statute  of  61  H.  III.  A.  D.    Art.  16. 
1366,  De  dittrktione  tcaccarU  it  is  said,  no  man  shall  be  dis-  <ta^-V'^ui 
trained  by  "-hit  beaiU  that  gam  hi*  lend,"  nor  by  his  sheep 
for  any  cause,  until  they  can  find  no  other  sufficient  distress. 
1b  the  great  cause,  Hutching  r.  Chamber*  b,  al.  the  geldings 
were  said  to  be  beasts  "  of  the  plough  and  cart.n    In  our  tax 
law,  the  expression  is,  "  beatU  of  the  plough,  neceitary  for  the 
cultivation  of  hit  improved  land*." 

§  2.  In  many  cases,  the  deft,  mar  plead  the  demand  made  *  Supd- 
against  him  has  been  satisfied  by  distress,  as  in  actions  for  ™*\  **•>  •*■ 
rents,  and  for  taxes,  and  several  duties.    Hence  it  may  be  JJ'bj"  f£J£ 
proper  to  examine  here  into  this  subject  a  little,  and  to  con-  8. 
aider  the  grounds  and  principles  on  which  a  distress  is  sup- 
ported. 

Distraining  is  twofold :  1.  As  a  pledge,  and  "  is  the  taking 
of  a  personal  chattel,  oat  of  the  possession  of  the  wrong- 
doer, into  the  custody  of  the  party  injured,  to  procure  sa- 
tisfaction of  the  wrong  committed ;"  as  for  damages  done  by 
creatures,  damage  feasant .-  2.  A  distress  in  the  nature  of  an 
execution,  as  above  stated. 

§  3.  By  the  common  law,  a  distress  for  rent  must  be  made  *  Swad. 
on  the  leased  premises.    By  Massachusetts  Colony  law,  of  *84- 
1641,  nothing  subject  to  preient  decay  could  be  distrained, 
but  on  the  condition  of  security. 

§  4.  But  the  lessor  cannot  distrain  for  rent,  after  the  time  I*.  L  6t»dt. 
is  expired,  but  by  statute.  1S8m 

§  5.  A  distress  at  common  law  was  a  nommt  pantsf&nd  not 
a  tatisfaction  j  a  mere  pledge  or  security,  to  compel  a  duty  to 
be  performed :  hence,  to  be  treated  on  the  principles  of 
pledges  and  pawns. 

§  6.  Trespass,  (should  have  been  case)  for  taking  beasts  l  Burr.  680, 
of  the  plough  and  cart,  and  an  excarhe  distress  in  a  second  Hutchim  ». 

'     ^*  i  .js  ....        Chimb*™ 

seizure  on  the  tame  warrant  of  distress,  against  the  justice  &  ^ 
who  issued  it,  and  the  parish  officers,  constables,  and  assist- 
ants, for  executing  it.  It  issued  for  a  Poor  rate,  of  £18,  St.  laid 
in  pursuance  of  43  of  El.  1.  Distress  was  of  five  geldings, 
stated  to  be  beasts  of  the  plough  and  cart,  with  their  halters ; 
this  being  insufficient,  distrained  three  more  geldings,  stated  to 
be  like  beasts,  of  the  value  of  £36,  with  &c.  It  was  expressly 
stated,  that  on  the  former  distress  there  were  other  good*,  d>c. 
mart  than  sufficient,  betides  beasts  of  the  plough  and  cart.  Lord 
Mansfield  delivered  the  opinion  of  the  court — stated  the 
above  difference  between  a  distress  quasi  a  pledge  at  com- 
mon law,  and  one  as  on  execution  for  a  Poor  rate.  In  this 
case,  the  common  law  exemption  does  not  hold,  and  where  the 
distress  is  given  by  a  particular  statute ;  and  that  on  execur 

VOL.  V.  5 
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Cr.  136.  turn,  beasts  of  the  plough  may  be  distrained,  though  there  be 
Art.  16.  ■  other  sufficient  distress :  2.  As  to  the  second  distress,  if  the 
i^w  officer  meant  to  distrain  sufficient  property,  and  makes  a 
3Bl.Com.  mistake,  he  may  distrain  again  to  make  up  the  deficiency ; 
13a- 166^'  an<*  lk's  ^  Dest  f°r  the  owner ;  so  the  second  distress  is  good : 
WiUei,  4fl,  3.  If  excessive,  the  remedy  is  by  an  action  on  the  case,  on 
sis,  633,  the  statute,  unless  the  excess  appears  on  the  face  of  the  dis- 
S2T™  __  treM  ani*  on  tne  pleadings :  4.  When  the  distress  is  a  mere 
1  il.  ii.  V,  W«fe«i  it  would  be  absurd  to  take  the  party's  tools  as  a  pledge, 
b.  43.— t  by  which  he  must  raise  the  money,  &c. ;  itcui,  where  seized 
WW. 378—  and  gold  on  execution.  6  D.  &  E.  138;  5  D.  &  E.  214;  7 
ISot'-V™'  D.  &  E.  367,  431- 

Str».  1040.  This  case,  in  principle,  fully  applies  as  well  to  our  war- 
rants of  distress,  grounded  on  the  above  statutes,  as  to  our 
executions,  as  well  to  a  second  taking,  as  the  property  be- 
ing in  satisfaction  of  the  debt,  tax,  &c.  and  not  as  a  pledge. 
New.  R.  187:  3  Dallas,  68,  70, 131. 
3  Bl.  Com.  §  7.  As  at  common  law  a  distress  was  a  mere  pledge  for 
10.  payment,  so  it  is  now  urease  of  damage  fiaxant, "over  which 

the  distrainer  has  no  other  power  than  to  detain  them  until  satis- 
faction he  made," 
Sui.  Led.         §  8.  Every  distress  must  be  on  property  in  him  on  whom 
^8^*wa,  **  B  ma<*e  *  aw* WDen* as  a  p'«Jge,  valuable  things  in  the  way 
260.— CmT*  °f Iroa*  i  as  a  ho™  '*  ■  tmah,i  shop,  goods  zcith  a  carrier,  or 
J.  148.— 4     corn  sent  to  mill,  or  market,  &c.  cannot  be  distrained,  nor 
IXfc  K.  566,  cattle  of  a  stranger  on  the  premises,  without  his  consent,  fault, 
fdkner!—  1  or  negligence ;  nor  things  in  immediate  use,  as  the  axe  one  is 
Eip.  R.  906.  using,  nor  a  man's  tools,  sheep,  or  beasts  of  the  plough,  nor 
7^*WSf*    m^>  f™*8*  or  si*00*3  of  eorn,&c.  which  cannot  be  restored 
j^J1       '      in  as  good  order  as  when  taken,  Salk.  249;  Willes,  131  ; 
nor  corn  growing,  nor  other  things  fixed  to  the  freehold ; 
nor  can  the  distrainer  work  or  use    cattle  distrained,  un- 
less  it  be  of  necessity  for  the  owner's  benefit,  as  to  milk  a 
cow,  &c.    The  same  law  applies  to  estrays ;  but  apparel 
not  in  actual  use,  is  distrainaole  for  rent. 
A.  D.  1758.       §  9.  Among  goods  distrained,  and  notified  to  be  sold  in  five 
Con1378d'*   ^a^a>  *°r  pent'  wepe  wneat  in  sacks,  one  bushel  and  a  parcel 
38!,'       '      of  wheat  in  straw,  five  geldings,  a  wagon  toad  of  wheat,  in 
sheaves  and  line,  a  close  of  barley  standing,  two  hundred  and 
sixty-two  shock  of  wheat,  cut  in  the  field,  &c.     As  these 
things  were  to  be  sold  in  five  days,  they  could  be  taken  if 
the  barley  were  ripe,  and  it  does  not  appear  it  was  not. 
Salk.  248,  §  10.  The  party  who  pleads  his  distress  taken,  escaped 

pjjy™'  "■      without  his  consent ;  and  that  his  damages  are  not  satisfied,  do 
ow''       not  go  far  enough,  but  he  must  show  the  escape  was  without 
his  fault. 
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$11.  Held,  a  carriage  at  a  Uvtry  stable  may  be  distrain-    Cm.  1 36. 
td  for  rent,  by  the  lessor;  and  said,  it  is  there  by  agreement;    Art.  16. 
**cu»,  if  at  a  tavern,  as  it  is  there  by  law.     1  W.  Bl.  483,  v^-v^f    ' 
Francis  v.  WyaU 

§  13.  Held,  in  this  case,  that  the  impltmenU  of  one's  (rode  *  D.  &  E. 
may  be  distrained  for  rent,  if  they  be  not  in  acftui/  xut  at'the  ^f-'Jjj^1^" 
lime,  and  no  other  sufficient  distress  on  the  premises.     This  _1a.  d. 
distress  was  on  2  W.  &  M.  Ch.  5,  and  to  be  told.     Lord  mi. 
Ken  yon  stated  the  exemptions  to  be,  1.  Of  an  anvil  in  the 
smith's  shop,  and  the  mill-stone,  because  affixed  to  the  free- 
bold,  and  a  temporary  removal  makes  no  difference :  S.  The 
privileges  of  a  common  inn :  3.  Utensils  of  a  trade,  while  in 
actual  use,  as  an  axe  in  a  carpenter's  hands.     This  is  allow- 
ed not  only  for  the  benefit  of  trade  bat  for  the  preservation 
of  the  peace. 

§  13.  Distress  for  rent  of  a  stocking  loan,  and  no  other  dis-  A.  D.  1744. 
tress  on  the  premises ;  the  party's  apprentice  was  using  h.  77?,  ?^*3 
Held,  there  are  five  things  by  common  law,  not  distrainable :  ,  h  JSHh. 
1.  Things  annexed  to  the  freehold :  3.  Things  delivered  to  —  Wille*, 
persons  exercising  their  trade,  as  cloth  in  a  taylor's  shop  :  5J-VT"  „ 
3.  Cocks  or  sheaves  of  corn :  4.  Beasts  and  implements  of  CoL-*7 
the  plough:   5.   Instruments  of  trade  or  profession;   that 
the  three  first  are  absolutely  privileged ;  toe  two  last,  sub 
modo.    As  to  things  affixed  to  the  freehold,  they  are  not 
distrainable  at  this  day ;  nor  was  corn,  before  the  2  of  W.  & 
H. ;  because  they  could  not  fee  restored  in  the  tame  plight  they 
were  in  when  taken.     Beasts  of  the  plough  were  not  distraina- 
ble ;  the  privilege  was  in  favour  of  husbandry,  and  that  for 
the  public  good,  and  if  distrained,  the  means  of  the  person's 
livelihood  would  be  taken  away.    This  last  reason  holds  in 
favour  of  instruments  of  trade.     Held,  the  loom  distrainable, 
as  no  other  distress  could  be  found  generally,  but  in  this  case 
not,  as  it  could  not  be  restored  in  the  tame  plight ;  for  the  stock* 
tog  then  weaving  must  necessarily  be  damnified,  and  as  it 
was  in  a  person's  custody,  and  bis  actual  use,  it  could  not  be 
taken  away  without  a  breach  of  the  peace.    Cited  1  lost. 
47.     A  plain  distinction  in  all  the  books  between  cataBa  otio- 
i«,  and  those  in  actual  use.     Sundry  cases  as  to  those  in 
actual  use,  3  Com.  D.  Distress ;  where  a  distress  is  given  by  Mojm  v. 
statute,  the  necessary  expenses  are  incidental.    Wifles,  636.  Coctaide. 

414.  Things  in  which  a  man  has  no  valuable  property  can-  Co.  L.  47. 
not  be  distrained  for  rent,  as  dogs,  conies,  &c. ;  nor  a  horse 
on  which  one  is  riding,  but  horses  drawing  a  cart  may  be ; 
shocks  of  corn  loose,  not  at  common  law,  but  may  be  by  the 
2  of  W.  &  M. ;  but  the  act  provides  for  their  remaining, 
when  taken  in  any  barn,  &c.  till  sold  or  replevied,  or  so  as 
they  be  not  removed,  to  the  owner's  damage. 
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Ch.  1 36.       In  Bacon's  Abridgment,  moet  of  the  above  cases  are  cited, 
Art.  16.    and  others,  and  there  it  is  laid  down  as  law,  that  a  distress 
'^— v— v,'  cannot  be  made  of  corn  growing,  or  a  horse  of  s  mill  or  man 
%  Bac.  Abr.    inn ;  nor  a  horn  a  man  rides,  taken  tick  from  home  ;  nor  one'* 
108, 109.       good*  in  a  carrier**  potsttrion  ;  nor  money  out  of  a  bag  ;  nor 
shocks  of  corn,  hay,  &c. ;  nor  beattt  of  the  plough,  nor  any 
thing  belonging  to  it,  while  there  are  other  goods  or  beasts, 
animalia  otiota,  which  may  be  distrained.     Here  it  is  implied, 
that  beasts  of  the  plough  are  only  those  that  draw  the 
plough. 
Bowie.  §  15.  Having  thus  far  pursued  the  best  of  the  English 

Ward.  cases,  we  may  now  turn  to  the  American.  Bond  v.  Ward, 
before  mentioned,  first  deserves  attention.  In  this,  our  court 
decided,  that  goods  which  cannot  be  returned  m  the  tame 
plight,  at  hide*  m  volt,  &c.  cannot  be  attached.  We  have  no 
statute  directing  what  property  may  be  attached  on  mesne 
process,  and  the  officer's  power  depends  solely  on  his  pre- 
cepts established  by  statute,  commanding  him  to  attach  the 
good*  and  estate  of  the  deft,  to  an  amount  named  in  it. 
These  words  embrace  every  kind  of  property  a  man  can 
have.  Till  this  case  of  Bond  v.  Ward,  there  was,  it  1b  be- 
lieved, no  decision  in  this  state  that  the  common  law  made 
any  exception  of  property  from  these  words.  This  case 
proves  that  the  common  law  does  exempt  on  these  reasons 
and  principles,  on  which  various  descriptions  of  property- 
were  exempted  from  the  common  distress ;  and  the  principle 
of  this  decision  is  well  supported  by  the  decision  cited  in 
Proctor  v.  Rice,  and  the  English  books. 
renhillow  §  16.  In  this  case,  another  very  material  distinction  was 
*•  D*1!*''  made,  by  deciding  that  ripe  corn  or  grain  may  be  seized  on 
execution,  though  standing  in  the  field,  and  that  unripe  corn 
cannot  be,  because  it  will  perish  or  decay  in  the  officer's 
hands,  to  the  debtor's  injury,  and  no  benefit  to  the  creditor. 
But  the  court  seemed  to  suppose  the  officer  cut  the  corn 
when  unripe. 
9  John..  R.  But  in  Johnson's  Reports,  is  a  case  in  which  it  is  stated, 
148,  4X3,  the  officer,  on  execution  in  December  seized  the  debtor's 
P^{T'e  *'  personal  estate,  and  among  other  things,  a  field  of  growing 
wheat,  he  had  on  another's  land ;  the  execution  was  returna- 
ble the  next  February  term,  (1806.)  In  August,  1806, 
when  the  wheat  was  ripe,  the  officer  cut  it  and  sold  it  on  the 
execution,  and  adjudged  to  be  a  lawful  sale  and  valid.  On 
this  case,  it  is  to  be  observed,  that  no  objection  was  made 
that  the  officer  seized  growing  and  tmript  wheat,  but  that 
when  be  cut  it,  the  execution  was  defunct,  being  returnable 
six  months  before ;  and  2.  That  it  was  fraudulent  in  the  offi- 
cer to  leave  the    deft,  in  possession  of  the  wheat  from 
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December  to  August.  The  court,  said  the  execution  was  Ch.  1S6. 
completed  as  soon  as  it  could  be,  and  that  the  officer  had  all  Art.  16. 
the  possession  the  thing  admitted  of.  Plaintiff's  counsel  i^vv 
cited  8  Caines,  943,  Devoc  v.  Elliot ;  1  Salk.  368  ;  4  Com. 
D.  Executions,  190,  191 ;  Wilson,  44;  7  Hod.  37;  1  Lord 
Raym.  9*1 ;  3  Term.  696.  Deft's.  counsel  (deft,  the 
officer)  cited  6  East,  604,  Cox  «.  Godsalve.  The  judge 
who  gave  die  court's  opinion,  cited  1  Salk.  368;  1  Bos.  8c 
F.  397  ;  6  East,  604 ;  note  Rob.  ou  Frauds,  138  ;  Prec.  in 
Cha.  389;  1  Vernon,  345;  7  Mod.  37;  9  Term.  396; 
Owen,  70 ,-  Vent.  939.  Also  cited  by  some  one,  Toller's  L. 
of  Ex.  2d  ed.  903  to  906,  918,  319;  9  Johns.  59;  1  Lord 
Raym.  189 ;  Bui.  N.  P.  34 ;  Winch,  51,  Crosby  v.  Wads- 
worth  ;  6  East,  603 ;  3  Bos.  &  P.  453,  Waddington  v.  Bris- 
tow  ;  and  none  of  these  authorities  had  relation  to  the  ques- 
tion growing  out  of  the  mtrjpe  condition  of  the  wheat.  9 
Johns.  108,  113,  Stewart  v.  Doughty;  like  case,  as  where  A 
let  to  B  a  farm  for  six  years,  and  B  agreed  to  render  and 

Ky  to  A  half  of  the  grain  raised  on  it  each  year,  in  the 
shel ;  and  also  agreed,  either  might  put  an  end  to  the 
lease  on  six  months'  notice,  fee. ;  but  if  A  gave  notice  to  B 
to  quit,  he  was  to  allow  B  for  preparing  the  ground  for  seed, 
and  any  other  extra  labour,  &c.  In  the  fall  of  1808,  B  sow- 
ed the  wheat,  fcc. :  in  January,  1809,  the  sheriff,  on  execu- 
tion against  B,  seized  all  his  personal  property,  and  sold  bis 
right  to  the  wheat,  fcc.  to  D.  Held,  toe  sale  was  valid, 
and  he  might  enter  and  cut  the  wheat,  when  ripe. 

§  17.  Held,  the  treasurer  of  the  state,  holds  the  sheriff's  *  Mm.  R. 
bond,  aho,  in  trust  for  individuals,  who  may  suffer  by  his  i8' ^jln^f r' 
misconduct.  tM.rwiiip«. 

§  18.  Held,  that  hank  share*  and  tharet  m  Ubrariu  in  New  BJoluu-R- 
York,  being  mere  choses  in  action,  cannot  be  seized  and     ' 
taken  in  execution,  any  more  than  bonds  or  notes ;  and  Com. 
D.  Execution,  Ch.  4. 

§  1 9.  If  an  officer  having  an  execution  can  receive  cash 
in  payment  of  it,  it  must  be  an  actual  and  absolute  payment 
in  cash  to  him  for  the  ph.  9  Johns.  R.  363. 

§  90.  When  rent  is  due  to  the  landlord,  he  can  distrain 
only  for  that  rent  which  is  due  on  the  quarter  day,  prior  to 
seizing  the  goods  of  the  tenant ;  and  he  cannot  claim  for  rent 
not  due  when  the  distress  was  made,  though  the  goods  re- 
main on  the  premises  in  the  officer's  possession.  18  Johns. 
R.  1,  Trappan  t>.  Moree.  And  to  make  the  officer  liable  for 
the  goods  distrained  or  seized  on  execution,  the  lessor  or 
pit.  must  prove  bis  right  to  cause  them  to  be  taken.  1 1 
Johns.  R.  185,  Alexander*.  Mahon. 
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Oh.  186.  §  21.  What  mania  on  officer  cannot  apply  to  an  execution. 
Art.  16.  As  if  money  be  lent  to  him  bona  jidt,  and  be  applies  it  to  bis 
v^v^s  own  use  prior  to  his  receiving  an  execution  against  the  tender ; 
J*»"  ».  these  monies  are  not  liable  in  law  or  equity,  to  be  applied 
,^pj  ■  to  satisfy  such  execution,  though  originally  placed  in  his 
Mnn.  88,94.  hands  as  a  pledge,  for  certain  purposes.  The  money  was 
the  officer's  own,  he  only  owed  a  debt. 

§  22.  The  American  editor  also,  of  Bacon's  Abridgment, 
says,  "  wheat,  growing  in  the  ground  is  a  chattel,  and-  subject 
to  be  taken  in  execution ;  and  the  sheriff  may  suffer  it  to 
grow  till  harvest,  and  then  cut  and  sell  it;  or  may  perhaps 
sell  it  growing,  and  the  purchaser  will  then  be  entitled  to  en- 
ter, for  the  purpose  of  cutting  and  carrying  it  away."  Cites 
Whipple  v.  Foot;  also,  Poole's  case,  Salic  368;  1  Bos.  & 
P.  397 ;  6  East,  604,  n.  t  But  Whipple  v.  Foot,  seems  to  be 
the  only  case  that  supports  his  position,  that  unripe  wheat  or 
corn  may  be  taken  in  execution ;  and  the  same  editor  states, 
that  nothing  can  be  taken  in  execution  which  cannot  be  sold ; 
as  deeds,  writings,  &c.  nor  can  bank  notes ;  and  cites  Addes, 
19  ;  id.  153,  Horsefield  v.  Cost.  The  first  position  is  no 
doubt  law ;  the  last  is  questionable.  See  Jackson  v.  Wil- 
- — .  lard,  a.  19,  s.  5. 
»  Gut, «,  §  23.  A,  recovered  judgment  against  B,  for  £60,  and  on 
<  Knisbt  e.  execution  the  officer  levied  it  in  bankbills,  kept  in  his  hands, 
diddle.  an{j  q  recovered  judgment  against  A,  for  £33,  and  gave  his 
execution  to  the  same  officer,  and  moved,  the  court  to  direct 
him  to  pay  his,  C's  execution,  out  of  said  bills;  but  the 
court  refused,  and  said,  we  ought  not  to  force  the  deft,  to 
come  here  to  show  cause  against  a  rule,  founded  on  the  as- 
sumption that  money  may  be  taken  in  execution,  and  for 
this  purpose  banknotes  are  the  same.  It  is  an  innovation  on 
the  law,  not  to  be  admitted.  Dougl.  231 ;  the  case  was  by 
consent;  so  is  4  East,  510;  9  East,  48;  5  Bos.&  P.  376. 
8  F«it,467,  §  24.  A  mere  equitable  interest  in  a  term  of  years,  cannot 
Ejjeto^  ^e  ta'ten  m  execution  on  a.  fieri  facias,  at  the  suit  of  a  judg- 
ment creditor,  decided  in  case  against  the  sheriff,  for  a  re- 
turn of  nulla  bona,  when  the  pit.  shew  his  judgment  debtor 
had  such  an  interest ;  that  is,  a  residuary  beneficial  interest 
under  the  trusts,  on  which  a  lease  for  years  in  the  New 
Hay-market  theatre,  &c.  had  been  assigned,  and  which  re- 
mained in  him  after  debts,  &c.  paid,  indemnifying  trustees, 
&c  Goods,  said  the  court,  saleable  on  execution,  evidently, 
must  be  "  of  a  tangible  nature,  capable  of  manual  ttizurt,  and 
of  being  detained  in  the  sheriff's  handt  and  custody,  and  such 
also  as  are  conveniently  capable  of  sale  and  transfer  by  the 
sheriff."  Equitable  interest  has  no  locality,  &c.  How  can 
the  sheriff  ascertain  the  debts,  the  indemnities  and  incura- 
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brance*,  or  deliver  the  thing  sold  f  so  not  a  false  return.  See   Cir.  136. 

1  Cain.  Er.  47 ;  6  Bos.  &  P.  461 ;  5  Johns.  R.  335.  4ru  16. 

§  25.  On  an  execution  against  the  husband,  the  officer  ^a*^-^.* 

cannot  take  goods  vested  in  trustees  before  marriage,  for  the  Cowp.  43X. 

benefit  of  the  wife.    See  also,  Jarman  v.  Wolloton,  and  3 

Venu  239. 
6  26.  On  an  execution  against  an  executor,  for  his  own 

debt,  can  his  testator's  goods  be  taken  ?  Not  according  to  4 

D.  &  E.  621,  Fair  v.  Newman;  Ch.  29,  a.  16,  s.  16 :    but 

ma;  be  according  to  Quick  v.  Staines,  id. ;  also,  3  Mass.  ft. 

319;  7  Ves.  J.  152;  8  Ves.  J.  209.     On  a  view  of  the  cases, 

their  liability  to  be  bo  taken,  or  not,  seems  to  depend  on  the 

manner  in  which  the  executor  has  treated  them.    Execution 

against  a  partner.    See  Ch.  52,  a  3,  b.  1. 
§  27.  If  a  fieri  facia*  be  delivered  to  an  officer  July  1,  and  4Eut,  S3, 

another  July  2,  and  he  executes  the  last  first,  the  execution  is  tt7™*  TJ_ 
valid  at  common  law;  for  though  a  writ  of  fkrifadat  bind  the  BeeCb.  13S, 

goods  of  the  deft,  as  against  him,  yet  his  property  is  not  a.  17,  ■,  bb. 

devested  out  of  him  till  execution  executed ;  hence,  the  sale 
under  the  subsequent  writ  is  binding  on  the  goods ;  and  the 

pit's,  remedy  in  the  first  execution,  is  against  the  officer, 
if  the  non-execution  of  his  writ,  proceed,  not  from  his  own 
laches.  This  is  law  in  England,  and  those  states  that  adopt 
the  English  principle  of  lien  on  the  debtor's  goods  from  the 
delivery  of  the  fieri  faciat  to  the  officer;  and  is  law  in  Mas- 
sachusetts, except  the  lien  is  only  from  the  seizure  of  the 
goods  here ;  then  from  the  delivery  to  the  officer  by  Ch.  29, 
a.  2,  s.  3 ;  before,  from  the  test  of  the  writ.  Ana  in  this 
case  it  was  held,  as  a  general  principle,  "  that  where  there 
are  several  authorities,  equally  competent  to  bind  the  goods 
of  a  party,  when  executed  by  the  proper  officer,  that  they 
shall  be  considered  as  effectually,  and  for  all  purposes,  bound 
by  the  authority  which  first  actually  attaches  upon  them,  in 
point  of  execution,  and  under  which  an  execution  shall  have 
been  first  executed ;"  and  the  same  rule  holds,  as  to. a  se- 
questration, if  the  lien  of  it  be  like  that  of  an  execution ; 
but  the  principle  does  not  extend  to  an  execution,  fraudu- 
lently executed.     1  Wits.  44. 

The  officer  must  actually  seize  the  goods  on  a  fieri  faciat,  a  Emt,  474. 
before  he  can  sell ;  but  a  seizure  of  a  part  of  them  in  a  — *  Ld- 
house  on  it,  in  the  name  of  the  whole,  is  a  good  seizure  of  all ;      7' 
and  Taylor,  131,  Blount  o.  Mitchell :  Cannot  seize  after  the 
return ;  2  Cain.  243,  Devoc  v.  Elliot ;  4  Johns.  R.  450,  Vail 
v.  Lewis  &l  al. 

§  28.  If  an  officer  seize  the  debtor's  goods,  but  leaves  him  l  Will.  44. 
in  the  possession  of  them,  this  is  fraudulent  and  void,  and  — 7  Mod.37, 
another  oflfcer  may  seize  them,  &c.    2  D.  &  E.  596  ;   4  "™  *  *** 
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Ck.  138.  Dallas,  358;  see  Whipple  o.  Foot;  Payne  v.  Drew*;  4 
Art.  17.  Dallas,  167, 308,  213,  Chancellor  v.  Phillips ;  Peake's  N.  P. 
•_<~.ni_'   6fii  Kempland c.  Mncauley. 

13  Mum.  r,       §  29.  5fY«paw,  cltnuom /regit.    Officer's  return,  seisin  and 
PutnLml"  *'  POS8*;8sion  t0  the  agent  of  the  creditor,  is  good :  '2.  Attorney 
for  such  purpose  may  be  by  parol :    3.  His  doings  previous- 
ly or  subsequently  ratified  by  the  creditor,  is  sufficient :  4. 
Such  is  his  recording  the  levy. 
10  Jobn'' R"       §  30-  The  'beriff,  in  his  deed  of  land  sold  on  execution, 
J»ckm>.     nee*'  not  rec'te  it  >n  bis  deed.    Hence,  a  variance  or  mis- 
Fratt.  take  in  the  recital  is  not  material,  and  does  not  affect  the 

deed  so  long;  as  he  has  sufficient  existing  authority  to  war- 
rant the  deed. 
»  John..  R.       2.  Before  the  revision  of  the  laws  in  New  York,  in  1 786, 
***  executions  issued  against  the  goods  and  chattels,  lands,  and 

tenements,  promiscuously ;  and  this  was  a  consequence  of  the 
statute,  5  Geo.  II,  Ch.  7,  u  which  made  real  estate  in  the  then 
English  colonies,  chargeable  with  debts,  and  subject  to  like 
remedy  and  process,  by  seising  and  selling,  as  personal  es- 
tate." The  seal  of  a  corporation  must  be  proved,  as  that  of 
an  individual. 
6  Ciuch,  §  31.  Id  the  district  of  Columbia,  the  creditor  must  sup- 

IJij"*8  rf  port  the  debtor  in  prison,  in  execution  for  debt  or  damage  in 
a  civil  suit,  after  demand  thereof  by  the  marshal,  at  such  rate 
as  the  circuit  court  prescribes.  Act  of  Congress,  vol.  6,  p. 
301 ;  but  if  the  creditor  do  not  support  the  debtor,  his  reme- 
dy is  not  a  writ  of  habeas  corpus  ad  mbjtcimdvm.  The  act 
of  Congress  concerns  insolvent  debtors. 
Telv.  99,  §  32.  On  execution  again*!  good*  of  a  deceased  joint-tenant 

SSHV  **    m  a  house,  the  survivor  may  shut  the  door  against  the  offi- 
1S  E.  4—     cer  »  as  where  Gresham  and  Beresford  were  joint-tenants 
Cro.  ej.908,  of  a  house,  in  which  B.  had  several  goods.    The  pit.  got 
ewe*  contM.  Ju^Sment  against  B.  and  he  died  possessed  of  them  5  G.  sur- 
is,  fed.  st.      vived  and  kept  possession  of  the  house,  and  the  pit.  took 
execution  for  B's.  goods,  and  gave  it  to  the  sheriff,  against 
whom  G.  shut  the  door ;  and  held,  he  might  lawfully  do  so. 
A  et.  1 7,  Executions,  when  satisfied,  or  not,  in  certain  cast*. 
§  1.  In  the  use  of  executions,  and  warrants  of  distress,  in 
the  nature  of  executions,  as  instruments  in  acquiring  title  to 
estates  and  properly,  it  is  sometimes  material  to  know  if  sa- 
tisfied or  not ;  for  when  satisfied,  they  cannot  longer  be  used 
as  such  instruments.     The  inquiry  is  frequently  essential ; 
as  often  an  execution  appears  to  have  been  satisfied,  when 
not  so  in  fact ;  as  when  levied  on  real  estate  supposed  to  be 
the  debtor's,  in  due  form,  and  it  afterwards  appears  he  had 
no  title  to  it ;  the  execution,  notwithstanding  appearances, 
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is  not   satisfied;   and    hence,   may  be   sued  as   such  in*   Ch.  136. 
strumeut.  Art.  17. 

§  2.  Chi  the  other  hand,  in  some  cases,  an  execution  ap-  ^^v*^ 
pears  to  be  not  satisfied,  yet  in  fact  is ;  as  where  the  debt-  Cb.  65, ». 
or's  body  is  arrested  on  it,  and  discharged  by  the  creditor's  *'■ 
content,  given  in  form,  that  does  not  appear  on  the  execution, 
or  in  any  record  ;  so  in  other  ways.    The  statutes  which 
authorize  another  levy  of  an  execution,  on  failure  of  the 
debtor's  title,  have  been  stated  above. 

§  3.  Execution  against  the  body,  is  the  highest  satisfaction  3Bl.Com. 
in  the  law ;  hence,  when  one  is  once  taken  in  execution,  no  416. 
other  process  can  be  sued  out  against  goods  or  lands, 
except  by  21  Jam.  I.  Ch.  24 ;  "if  the  deft,  die,  while 
charged  in  execution  on  this  writ,  the  pit.  may,  after  his 
death,  sue  out  new  executions  against  his  lands,  goods,  and 
chattels."  When  the  deft,  is  ontfe  in  custody,  on  this  pro* 
cess,  he  is  to  be  kept  in  areta  tt  laha  auto&a ;  and  if  af- 
terwards he  be  seen  at  large,  it  is  an  escape,  and  the  credi- 
tor may  have  his  action  against  the  officer  for  the  whole 
debt. 

§  4.  If  there  be  judgment  against  two,  and  one  of  them  *  &p-  31°. 
dies,  the  pit.  may  have  execution  against  the  survivor ;  g^^it*" 
Cor  the  death  of  one  is  no  discharge  of  the  other,  either  on 
the  contract  or  judgment. 

§  b.  Held,  if  two  be  jointly  and  severally  bound  in  a  bond,  S  Co.  87, 
and  one  is  sued  and  taken  in  execution  by  the  oificer,  and  "^'J*™1 
voluntarily  allowed  to  escape,  and  then  the  other  is  sued,  ^Jj'^., 
and  so  taken  in  execution,  the  other  cannot  have  audita  que-  Cra.a.478, 
rtia,  though  the  sheriff  may  be  sued  for  the  escape ;  he  may  663« 
be  worth  nothing:  "so,  if  the  conusor  be  taken,  and  die  in 
execution,  the  conusee  shall  sue  execution  against  his  goods 
and  lands :"   so,  if  "  two  be  condemned  in  debt,  and  one  is 
taken,  and  dies  in  execution,  yet  the  other  may  be  tak- 
en."   Also  held,  if  the  deft,  in  debt,  die  in  execution,  the 
pit-   may  have  a  new   execution,  by  elegit  or  fieri  facias  ; 
for  the   pit.  is  in  no  fault,  and  so  shall  not  suffer  by  the 
deft's.  death :    2.  "  The    execution    of  the   body,  is   no 
satisfaction,"   "  but  a  gage   for  the  debt :    3.  The  deft'a. 
death  is  the  act  of  God,  which  hurts  no  one  :  4.  The  pit. 
being  in  no  fault,  it  is  reasonable  he  have  a  new  execu- 
tion of  the  debtor's  lands  and  goods,  subject  in  law  and 
equity  to  pay  his  debts ;  but  when  the  pit.  has  execution 
of   the  deft'a.   lands  and  is   evicted  of  them ;  before   32 
H.  VIII.  he  could  have  no  new  execution :  but  while  the 
pit.  has  the  deft's.  body  in  execution,  he  can  have  no  other 
execution  against  his  estate ;    and  if  he  die  in  execution, 
only  by  21  Jam.  I.  can  he  have  an  aha$. 

vol.  v.  6 
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Ch.  136.  5.  Sec  Macdonald  v.  Bovington,  Ch.  20,  a.  7 ;  Ch.  $9,  a. 
Art.  17.  1 ;  Ch.  65,  a.  11 ;  and  if  an  administrator  recover  judgment, 
^^-v-^_/  his  executor  cannot  have  execution  on  it. 
5  Co.  9.—  §  6.  Judgment  against  three,  who  brought  error,  and  one 
5  Mod.  338,  died,  and  alter  his  death  a  capiat  ad  satisfaciendum  was  taken 
Pranoyer.—  out  against  the  other  two  without  a  scire  facia*,  and  held, 
4  Com.  D.  well,  though  this  execution  varied  from  the  judgment.  But 
136-  held,  where  one  is  not  party  to  the  record,  as  heir,  execu- 

tor, or  administrator,  he  cannot  have  execution  without  a 
icirt  facial.  But  if  two  recover  judgment,  and  one  dies,  the 
other  may  take  out  execution  without  a  scire  facias,  as  he  is 
a  party  and  privy  to  the  judgment ;  and  if  the  deceased  had 
released  it,  the  deft,  may  bring  audita  querela. 

§  7.  On  the  whole,  there  appears  to  be  but  one  or  two 
cases  in  which  an  execution  or  warrant  of  distress  is  dis- 
charged, so  as  to  prevent  tfee  further  proceedings,  to  collect 
the  debt,  fine,  or  assessment,  on  that  or  an  alias,  without  real 
and  substantial  payment ;  and  that  case  is,  where  the  debtor, 
or  party  charged,  has  Aw  body  taken  tn  execution,  and  t*  di$- 
chargtd  by  the  creditor's  assent. 
lEwt,t43,       §  8.  Held,  "  that  a  person  cannot  be  taken  twice  on  the 
Blackburn     game  judgment,  whether  he  had  so  agreed  or  not."    The 
t.  Stnpwt.     debtor  was  taken  in  execution,  and  discharged  by  the  credi- 
tor, on  an  express  agreement  to  par ;  if  he  did  not  pay  in 
three  months,  "  the  judgment  should  be  enforced,  by  execu- 
tion against  his  person  or  goods,  for  the  amount ;"  the  court 
said,  the  agreement  made  no  difference.     See  6  D.  &l  E. 
526,  Thompson  v.  Bristow;   Vigers  v.   Aldrich,  4   Burr. 
2493,  and  Jaques  v.  Withey,  1  D.  &  E.  557 ;  Clark  v.  Cle- 
ment and  English,  6  D.  &  E.  525,  Tanner  ».  Hague ;  7  D. 
&  E.  420,  and  3  D.  &  E.  390. 
Hob.  55,  §  g.  The  progress  of  the  law  on  this  point  of  discharge, 

to±£?  a!"  nas  been  thlls  •  neld'  formerly,  if  'he  debtor's  body  mat  taken, 
D.  tens'.  and  he  died  in  execution,  the  pit,  had  no  further  remedy ;  as 
in  this  case  of  scire  facia*  against  Jackson's  executors,  against 
whom  the  pit.  had  recovered  judgment  for  £2,316,  to  shew 
cause  why  he  should  not  have  execution  of  it.  Plea,  the  pit* 
took  out  execution,  aad  the  officer  took  said  Jackson  in  exe- 
cution, and  had  him  in  prison,  and  he  died  in  execution. 
Held,  there  was  no  remedy  against  his  estate, his  heirs,  execu- 
tors or  administrators.  Previous  to  this  decision,  it  was  an 
unsettled  point,  which  induced  the  court  to  consider  the  case 
very  much  at  large  ;  this  was  before  the  21st  of  James  I. 
Seven  reasons  were  given  for  this  judgment :  1 .  The  body  in 
execution  is  quasi  a  satisfaction  :  but,  2.  Not  as  to  another, 
liable  for  the  same  debt :  3.  The  same  principle :  4.  The 
pit.  elected  his  capias  ad  satisfaciendum,  and  must  abide  by  it : 
5.  The  pit.  when  he  so  elected,  might  foresee  the  debtor 
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night  die  in  execution :  6.  The  execution  of  the  body  is  a   Cn.  136. 
satisfaction  between  the.  tame  parties,  white  the  deft,   lives,  and     Art,  17. 
the  best;  and  both  agreed  it  should  be  a  final  discharge  as  to  v^-v^- 
him,  and  was  given  by  the  old  lav,  only  in  case  of  wilful 
wrong :  7.  "  The  body  of  a  freeman,  cannot  be  made  sub- 
ject to  distress  or  imprisonment  fry  agreement,  but  only  by 
judgment." 

§  10.  Soon  after  this  decision,  this  act  was  passed,  reciting  *>  J™*-  '■ 
that  many  men,  to  save  their  estates,  died  in  prison  for  debt, 
Ax.  and  enacted,  the  pit.  at  whose  suit  one  "  in  execution  for 
debt  or  damages  recovered ;*  his  executors  or  administrators 
mar  after  such  death  have  a  new  execution  against  the  lands 
and  goods,  as  if  never  charged  in  execution*  By  this  act 
adopted  here,  dying  in  execution  for  debt  or  damages,  is  no 
discharge  of  the  estate  of  the  debtor  so  dying ;  aforttori  not  of 
any  other  liable  to  pay  the  same  debt  or  damages. 

J'  1 1.  One  taken  in  execution,  and  discharged  fry  tie  pit.  is 
erent ;  see  Vigers  v.  Aldrich,  4  Burr.  3483,  fully  stated 
under  the  head  of  Debt ;  4  Com.  D.  129 ;  TD.&  E.  430. 
Where  a  debtor  is  discharged  on  execution  on  his  agreement 
to  pay,  the  pit.  must  sue  the  new  agreement.  1  D.  &  E.  557. 

§12.  Williams  says,  "if  the  prisoner  be  permitted  to  go  out  i  Smnd. 
of  prison,  with  the  consent  of  the  pit.  neither  be  or  the  officer  M  »■ 
can  retake  him,"  "  for  he  thereby  is  discharged  from  the  judg-  p™\B'wy- 
ment,"  and  no  tare  fadae  cr  debt  lies  afterwards  on  it.  Cites  liunt'ootei. 
1  Shaw,  Buxton  t>.  Home;  2  Mod.  136,  Basset  v.  Salter, 
Vigers  v.  Aldrich ;  Jaques  v.  Withers ;  6  D.  &  E.  595 ;  Clark 
v.  Clement  and  English,  (below  ;)  but  this  consent  must  be 
previous  to  the  discharge ;  cites  1  Salk.  371,  Scott  v.  Pea- 
cock. 

$  13.  On  a  view  of  all  the  cases,  it  seems  that  such  a  dis- 
charge is  a  diteharge  of  the  judgment  as  to  the  person  in  fact 
discharged,  and  what  may  be  said  in  some  books,  as  to  his 
lands  and  goods  being  liable  after  his  death,  relates  in  fact 
to  another  class  of  cases ;  that  is,  of  debtors  dying  in  execu- 
tion, and  to  cases  within  the  21st.  Jam.  I.  Ch.  34. 

There  remains  then  on  the  effect  of  this  discharge,  one 
question  more :  How  far  is  another  liable  to  pay  the  same 
debt  before  this  discharge  1  Remains  liable,  after,  according 
to  the  cases  of  Blumfield  and  Foster  v.  Jackson ;  this  other  is 
not  discharged  at  all,  in  case  one  taken  dies  in  execution ; 
but  how  far  if  discharged  is  another  question  I  This  must  be 
a  material  question  often  when  the  pit.  has  judgment  against 
two  or  more,  takes  and  discharges  one  in  execution,  if  his 
judgment  is  discharged,  all  are  discharged,  and  there  can  be 
no  levy  on  their  estates ;  but  otherwise  if  not  discharged. 
And  the  same  principle  that  applies  in  these  respects  to  an 
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Ch.  136.  execution,  must  apply  to  warrants  of  distress  on  which  the 
Art,  17.  body  of  the  party  charged,  is  taken  and  discharged  by  him 
v^»-v-^^  who  has  power  to  discharge  the  warrant. 
HfljiLDg  r.  §  14.  According  to  this  case,  taking  a  second  endorser  on 
MuJihnJi,  a.  a  note  or  bill  in  execution,  aod  discharging  him  by  the  pit's. 
i*3s.  consent,  is  no  discharge  of  a  third  endorser  on  the  same  bill 

or  note ;  for,  said  the  court,  "  it  only  operates  as  a  discharge 
to  the  identical  person  so  imprisoned  ;"  "and  it  does  not"  said 
Blackstone,  J.  "discharge  even  his  goods,after  his  death,by  the 
statute  Jam.  I."  "  The  remedy  still  remains  in  force,  (after  his 
death  or  discharge)against  every  other  eodorser,ootwithstand- 
ing  this  ineffective  ca.ia.in  like  manner,  as  if  the  pit.  had  sued 
out  an  unproductive^,  fa.  against  Boon."  Nares.  J.  of  the 
same  opinion ;  else  two  securities  would  not  be  better  than 
one. 
l  Bof .  &  V.  §  1 5.  The  pit.  took  one  May  in  execution  for  £l  460,  and  dis- 
M*i  o*  Co>-  charged  him ;  and  thereon  look  the  bond  of  the  deft,  and  one 
A  D.  vm.  ^0DI)i  conditioned  to  pay  £730,  on  a  day  named,  or  then  oh 
an  after  day  to  surrender  May,  if  they  failed  to  pay  accord- 
ing to  the  condition.  The  court  held,  that  the  part  of  the  con- 
dition that  related  to  the  surrender  of  May,  was  void, "  being 
to  surrender  a  prisoner  in  execution,  who  had  been  once  dis- 
charged ;"  further,  "  where  the  condition  of  a  bond  is  to  do 
one  of  two  things,  shewing  that  one  could  not  be  performed, 
is  no  good  reason  for  not  having  performed  the  other ;"  judg- 
ment for  the  pit.  on  the  bond.  This  case  shews,  that  if  the 
obligor  cannot  surrender,  he  may  be  held  to  pay ;  and  that  if 
he  makes  two  conditions  in  the  alternative,  and  one  is  void,  he 
must  perform  the  other;  but  the  surrender  was  not  impossi- 
ble by  the.  act  of  God,  or  of  the  obligee 
0  D.  b  E.  §  1 6.  The  pit.  took  English  on  a  ca.  a d.  »«.  isBued  against 

525,  Clarke    both  defts.  and  discharged  English,  on  his  agreeing  to  pay 
■ad  QurUdi.  00  a  ^  name^i  OT  to  render  himself.      Held,    (he  pit. 
^     '  could  not  retake  English,  or  take  Clement.      And  Lord 
Kenyon  said,  as  this  was  "a  joint  execution,  and  the  pit. 
suffered  the  other  deft,  to  be  discharged  out  of  custody,  he 
cannot  now  take  Clement,"  the  other  joint  debtor. 
Cro.  Jam.  §  1 7.  But  judgment  against  two ;  one's  body  is  taken  in  txe- 

338,Cn«rler  cation.    ThiB  is  no  satisfaction,  and  the  officer  may  take  the 
^c^am    ot06ri  or  n's  estate  in  execution ;  ( the  executions  issued  on  two 
s3l.^Cro.    judgments,  on  a  joint  and  several  bond  of  the  two,)  for  the 
El.  860.         body  in  execution  is  not  satisfaction  ;  but  if  one  be  taken  in 
execution  and  be  discharged,  this  alters  the  case  ;  so,  before 
the  discbarge  of  one  taken  in  execution,  the  other,  or  his  es- 
tate, may  be  taken;  but  landt  extended  in  execution  is  a  full 
satisfaction,  and  if  of  one  debtor,  it  discharges  -all,  bound  for 
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the  same  debt;  bo,  even  if  evicted  before  tbe  statute  of  Jam.    Ca.  136. 
I.;  and  see  our  statutes  above,  authorizing  a  re-levy  on  fail-    Art.  17. 
ore  of  the  debtor's  title.     But  if  tbe  gaoler  voluntarily  permit  i^-v-^> 
one  to  escape,  it  is  no  discbarge  of  tbe  other  or  of  the  debt, 
as    the  creditor's  assent  is  not  given  to  the  discharge  or 
escape. 

§  18.  There  are  doubtful  cases,  as  where  goods  or  estate 
are  seized  on  execution,  or  warrant  for  a  debt,  tax,  fine  or 
forfeiture ;  and  the  debtor's  title  to  either  is  doubtful. 

§  19.  If  the  debtor  pay  the  officer,  he  can  proceed  no  fur-  ?  b»c.  Abr. 
ther;  if  on  fieri  facias,  the  pit.  must  look  to  the  officer  alone;  K6— ML 
otherwise,  on  a  ca.  ad.  sa.  as  on  that  he  can  only  take  the  body  |}8jj^C™j 
and  not  the  money.     So,  if  the  debtor  pay  the  pit's,  attorney  Hod.  314.— 
on  record,  it  is  payment  to  the  pit.  and  the  execution  is  satis-  Salt.  233.— 
fied.   So,  if  the  officer  seize  goods  on  fieri  facias,  whether  he  Mi0^  ™" 
sell  them  or  not,  the  deft,  is  discharged.     So,  if  the  officer 
take  a  bond  from  him,  the  officer  must  answer  for  the  debt, 
&c.     But  on  an  execution  against  A,  he  delivers  to  the  offi- 
cer part  of  the  debt,  who  refuses  to  accept  it,  saying  the  pit 
will  not  accept  it,  and  the  debtor  desires  the  officer  to  keep 
it  till  the  pit.  comes  to  town,  &c      This  is  no  payment, 
and  if  the  officer  be  robbed,  A  must  pay  the  money  again ; 
and  whenever  the  officer  has  received  satisfaction  on  an  exe- 
cution, &c.  in  any  form,  he  is  liable  even  to  the  action  of  the 
executor  of  the  creditor  for  the  monies  received,  though  the 
writ  be  not  returned. 

According  to  Hutchius  v.  Chambers,  if  the  officer  do  not 
by  mistake,  at  first  seize  property  enough  to  satisfy  his  war- 
rant or  execution,  he  may,  bona  fide,  make  another  seizure ; 
so,  if  there  be  not  enough  at  first  to  be  seized. 

And  according  to  the  cases  of  Ladd  s.  Blunt,  and  Wilbra- 
ham  v.  Snow,  the  moment  the  officer  has  seized  enough  of 
the  (left's,  estate  to  satisfy  the  demand,  he  is  discharged  and 
the  officer  alone  is  liable  to  the  plaintiff. 

§  30.  Deficit  in  levying  art  execution  ;  enUy  sur  disseizin. —  s  Man.  R. 
Tenants  claimed  under  three  executions  levied  on  the  lands  434,  Wbit- 
demanded.    Held,  1.  The  three  appraisers  must  certify :  2.  r*VmiT''" 
If  only  two  sign,  a  good  reason  must  be  certified  therefor :  3. 
If  tbe  officer  appoint  two,  he  must  return  the  debtor  refused  : 
4.  The  levy  must  be  recorded  in  three  months  to  avoid  a 
honafid*.  mtme  conveyance  of  tbe  land. 

6  21.  Debt  on  Judgment.     The  deft,  pleaded  an  execution  imm.  R. 
and  levy  on  his  real  estate,  and  seizin  delivered  to  the  pits.  B*.  T*t*  * 
in  full  satisfaction,  tec.  stated  the  whole  execution  and  pro-     ' "'       CT" 
ccedings  thereon;  the  pits,  demurred  and  had  judgment.  One 
cause  of  demurrer  was, u  because  there  is  no  averment  or  ob- 
ligation in  tbe  said  plea,  that  the  real  estate  therein  said  to 
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On.  136.   beset  off  iii  satisfaction  of  the  said  execution,  was  set  out  by 
Art,  17.    mites  and  bound*,  nor  is  there  in  said  plea  alleged,  any  cer- 


tain description  of  any  real  estate  whatever,  nor  any  de- 
scription of  any  real  estate,  which,  by  any  reference  in  said 
plea  set  forth  can  be  made  certain,  as  by  law  there  ought  to 


have  been."  The  defect  was,  the  appraisers  and  officer  re- 
turned the  extent  of  an  undivided  part  of  the  real  estate,  of 
whkh  the  deft's.  father  died  seized,  being  in  the  towns  of 
Windham  and  Gray  ;  referring  for  the  description  of  it  to  the 
inventory  of  said  estate.  Held,  the  title  to  the  estate  was  not 
affected  by  this  return,  but  remained  in  the  judgment  debtor. 

»**«».  R.         §22.  Entry  ntr  dutazin.     Held,  an  execution  levied  on 

B^j^J1  ""  lands  not  belonging  to  the  judgment  debtor  gives  no  seizin 
thereof  to  the  creditor.  In  fact,  neither  the  appraisers,  of- 
ficer, or  the  demandant,  made  any  entry  on  the  lot  in  ques- 
tion ;  and  as  this  lot  never  was  the  judgment  debtor's,  their 
formal  entry  on  any  other  lot  of  his  in  the  same  county, 
could  not  affect  this  lot. 

9  Mam.  R.        §  23.  Trespass   for  carrying  away  goods  of  the  pit's. ; 

matt  j?*w  -  one  ^e^'*  J"3"''6*'  *s  a  deputy-sheriff,  and  the  other  as  bis 

man  &  ai.  assistant,  by  a  brief  statement  on  a  statute  1793,  Ch.  41,  ■ 
and  justified  under  an  execution  extended  August,  1809: 
one  Peterson  got  judgment  against  the  pit.  and  one  Jones  on 
a  joint  bond,  execution  issued  September  14,  and  delivered 
to  Wyman,  a  deputy-sheriff  to  be  served  ;  he  soon  re-deliver- 
ed it  to  Peterson's  attorney,  informing  him  Hammatt  would 
soon  call  and  settle,  and  he  did  pay  it  to  the  attorney,  Ames, 
and  took  his  receipt,  but  not  on  the  execution ;  Ames  keeping 
it  to  raise  half  the  debt  out  of  Jones'  estate ;  Hammatt  deli- 
vered it  to  Wyman  to  extend  it  on  Jones'  furniture;  this 
was  done,  and  Hammatt  bought  the  articles  for  which  he  now 
sues;  Wyman  made  no  return  of  the  execution,  no  bill  of 
sale  or  delivery  of  the  goods  to  Hammatt.  Held,  this  exe- 
cution could  not,  after  so  paid  to  the  attorney,  be  served  on 
Jones  for  Hammatt's  benefit :  3.  To  make  a  good  title  to 
goods  purchased  at  the  sheriff's  sales  on  execution,  be  ought 
to  make  a  legal  return  of  the  execution.  The  statute  makes 
-facts  esssential  to  the  title,  a  part  of  the  return. 

9  Man-  R.    '    §  34.  Trover  for  cattle,  &c.  the  property  of  the  pit's. 

209,  Grove-  intestate.  February  13,  1806,  Gold  sued  the  intestate,  then 
m  living,  and  attached  as  his,  these  cattle,  &c.  Judgment,  Au- 
gust, 1807;  execution  issued  August  31, 1807;  and  on  it,  these 
goods  were  duly  sold ;  three  days  after  the  execution  issued, 
the  judgment  debtor,  (pit's,  intestate)  died ;  on  his  estate  the 
pit.  administered  after  the  sale,  and,  after  the  thirty  days  ex- 
pired, and  rendered  the  estate  insolvent ;  distribution,  Ate. 
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Held,  the  officer's  sale  was  valid,  the  judgment  debtor  dying  Cb.  136. 
after  judgment,  and  before  the  sale.  Art.  1 7. 

$  25.  Entry  wr  disseizin.    Demand  of  sixty-five  acres  of  t^^>v^s 
land  in  Rutland,  on  a  levy  on  an  execution.    Held,  1.  An  9  Mm*.  R. 
officer's  general  return  on  an  execution,  that  after  advertising  Mh^^L 
as  the.  law  dsrtcti,  he  had  sold  the  debtor's  right  to  redeem  *'    *' 
certain  lands,  is  insufficient  to  pass  the  right  to  the  purchaser. 

S.  Parol  evidence  could  not  be  admitted  to  explain  or 
amend  the  officer's  return,  as  the  law  required  it  to  be  in 
writing:  3.  If  the  mortgagee  take  recognizance  for  the  sum 
due  on  the  note  the  mortgage  secures,  and  gives  up  the  note, 
the  mortgage  is  not  discharged  ;  nothing  but  payment  dis- 
charges it. 

§  26.  Case  against  a  sheriff  for  a  false  return.     Held,  if  9M«i».  E. 
land   attached  on  mesne  process  be  seized  on  execution  fjj^,.*^. 
within  the  thirty  days,  it  is  sufficient,  though  the  proceedings  ^nJ' 
be  completed  after  the  thirty  days  expired.    The  officer  in 
such  case,  may  date  his  return  as  of  the  day  of  the  seizure, 
to  which  day  all  the  after  proceedings  have  relation.     Id 
Haas.  R.  170.     Held,  the  levy  of  an  execution  by  a  coro- 
ner, was  valid,  though  he  had  not  given  bond  :    So,  valid  as 
to  third  persons,  though  levied  by  a  deputy-sheriff,  who  had 
not  taken  the  constitutional  oath. 

§  27.  Officer*!  power*  as  to  aid.  This  statute  enables  the  Mm.  Act, 
sheriff,  deputy-sheriff,  or  constable,  in  the  execution  of  his  T™*** 
office  u  for  the  preservation  of  the  peace,  or  for  the  appre- 
hending or  securing  any  person  or  persona  for  breach  of 
the  same,  or  for  any  other  criminal  cause,"  to  require  "  suitable 
assistance  therein ;"  and  if  any  person  so  required,  neglects 
and  refuses,  he  forfeits  not  less  than  $3,  nor  more  than  $50; 

Eretended  officers  fined,  &c;  and  any  justice  of  the  peace,  in 
ke  case,  in  the  absence  of  such  officer,  may  require  such 
aid,  on  like  penalties.  Constable  has  power  by  his  warrant 
or  writ,  to  convey  persons  or  things  beyond  his  town  and  to 
the  common  gaol,  or  house  of  correction  in  the  county,  &c. 
For  aid  in  civil  causes,  see  Posse  Comitates,  Menu  Process, 
be.  fcc  General  principle ;  he  who  aids  at  the  officer's  re-  is  Mu*>  E. 
quest,  is,  in  his  situation,  protected,  &c.  and  the  officer  may  SSI- 
appoint  by  parol. 

§  28.  Priority  of  executions.  If  two  writs  of fieri  facia*  be  j  Saik.  350 
delivered  to  the  officer  the  same  day,  and  he  executes  the  Smaiicomb 
last  first,  the  execution  is  valid  ;  but  the  pit.  in  the  first  has  ■■  Bn^j"*"" 
his  remedy  against  the  officer;  but  a  second  fieri  facias  shall  yJJJ,'.  u 
be  preferred  to  the  first,  when  that  is  fraudulent ;  and  the  ju-  Bmdiey  v. 
ry  may  try  if  fraudulent  or  not ;  but  when  against  the  same  wj?di'5? — 

7M,  Hntchmwn  r.  Johiuon.—  1  Salt.  323.— 1  Wil».  JM,  131   n.  Kybot  »■  FeckW— 
8  John*.  R- SO,  347. 
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Ch.  136.   deft,  and  delivered  to  the  officer  on  different  days,  the  first 
Art.  19.    must  have  priority,  where  no  sale  is  actually  made  of  the 
i^v^   deft's.  goods,  though  seizin  was  first  made  under  the  laat_/ier* 
facial ;  and   if  the  pit.  in  the  last,  pay  for  his  security,  the 
officer,  the  amount  of  the  first ;  the  court  will  not  compel  the 
officer  to  refund  that  money  on  motion.     At  common  law 
the  debtor's  goods  were  bound  from  the  teste  of  the  fieri  fa- 
cial, but  by  39  Ch.  If.  ch.  3,  from  the  delivery  of  it  to  the 
sheriff;  but  if  the  officer  actually  sell  the  goods  on  the  Uut 
execution,  the  sale  is  valid  by  said  statute,  and  this  to  pro- 
tect innocent  purchasers ;  and  2  D.  &  E.  649,  the  pit.  in  the 
first  execution,  may  waive  his  priority  by  directing  the  offi- 
cer to  indulge  the  defts. ;  but  what  degree  of  indulgence  will 
amount  to  such  waiver,  must  depend  on  the  circumstances  of 
each  case.     2  Bay's  R.  9 ;  Carth.  410. 
8  Johni.  R.        Same  rule  in  New  York  as  in  England,  an  execution  binds 
oXB^L9"   tne  debtor's  goods  when,  and  when  only,  it  it  delivered  to  the 
™™*'      officer ;  no  doubt  on  the  principles  of  29  Ch.  II. ;  and  an  exe- 
cution is  never  to  be  issued  but  for  the  sum  actually  due,  bona 
fide  ;  the  time  the  officer  receives  it,  may  he  proved  by  parol. 
Art.  18.  See  Ch.  75,  a.  18. 

Art.  1 9.  Several  late  cata,  Sfc  of  execution)  levied  on  eitatu. 
3  Johni.  R.         §  1.   The  estate  of  a  cestui  owe  fruit,  by  implication  it  teiza- 
xis.  Foot      bie  on  execution :  was,  an  action  for  entering  the  pit's,  close, 
Til|  ^"*L    *  treading  down  his  grass,  Jfcc.  cutting  and  carrying  away  his 
corn,  &c.    The  case  was,  A  purchased  land  with  B's  money, 
and  took  a  conveyance  to  himself,  in  which  case  a  trust  re- 
sulted to  B,  ana  A  became  a  mere  trustee  to  B.    Held, 
the  land  could  be  seized   and  sold  on   execution   against 
B;    plea,   not  guilty,  with   notice  from  Colvin  he  should 
give   in   evidence,  at  the   trial,   the   place  where  &c.  was 
Resulting      his  freehold,  &c.  and    that  the  other  defts.  would  also 
unit  proved  mVe   jn  evidence  that  the   locut  in  quo,  &c.  was  Colvin's 
Pbi'^vid.     freeaold ;  and  that  they,  as  his  servants,  and  by  his  com- 
613— Sec     mand,  &c.  entered,  &c.    Also  held,  when  the  owner  of  land 
B«re  t.  Ce-   agrees  with  another  that  he  may  sow  the  land  on  shares, 
»' a  ■.  9^   l^ey  maT  ma*»tain  a  joint  action  of  trespass  against  a  third 
Ch.'m,  a.    person,  who  cuts  and  carries  away  the  crop.     The  land  was 
3.  *.  i.  purchased  by  Foot,  with  the  monies  of  James  Litchfield,  for 

the  express  purpose  of  avoiding  the  effect  of  a  judgment,  one 
Hunt  recovered  for  $750,  against  said  Litchfield.  Imme- 
diately after  the  purchase,  he  entered  and  possessed  till 
the  winter  of  1 806,  after  the  rye  was  sown ;  he  then  ab- 
sconded with  his  family,  and  Foot  leased  the  farm  to  Brett, 
who  appeared  as  owner,  but  was  never  in  actual  possession. 
The  other  pit.  Litchfield,  was  a  minor,  and  lived  and  worked 
with  his  father,  James  Litchfield.  The  agreement  as  to  the 
crop  between  Foot  and  the  minor,  was  with  the  father's 
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privity,  and  with  the  intent  fraudulently  to  cover  the  proper-    Ch.  136. 
ty  in  the  rye,  and  to  defeat  Hunt's  execution.     On  an  exe-    Art.  19. 
™tkm  on  his  judgment,  the  sheriff  sold  and  conveyed  to  Col-    v^v'W 
vin,  the  deft,  all  the  estate,  right,  title  and  interest  of  James 
Litchfield  in  and  to  said  farm.      Colvin  and  the  other  deft, 
peaceably  entered  and   cut  the  rye,  &c.     The  act  of  New  &  Vol.  Rev. 
York  enacts,  the  sheriff  may  seize  on  execution,  all  sujh  Lam,  p.  68. 
lands,  &c.  as  any  other  person  may  be  in  any  manner  seized 
or  possessed  of,  to  the  use  or  in  trust  for  him  against  whom 
execution  is  issued.    It  was  proved,  by  parol  evidence,  Foot 
purchased  with  Litchfield's  money,  and  Spencer,  J.  in  giving 
the  opinion  of  the  court,  said,  Foot  was  trustee  for  James 
Litchfield,  "  and  it  being  a  resulting  trust,  susceptible  of  pa- 
rol proof,  and  the  interest  of  Litchfield  being  vendible  under 
execution,  Colvin,  as  a  purchaser  on  the  sheriff's  sale,  ac- 
quired til  Foot's  right  both  to  the  land  and  crop.    Spencer, 
J.  added,  "  indeed  without  the  aid  of  the  statute,  I  consider 
James  Litchfield,  if  he  advanced  the  purchase  money,   as  ^Ag    Aot) 
having  an  interest  liable  to.be  sold  on  execution." 

But  if  a  debtor  convey  certain  estates  in  trust,  to  pay  his  5  Johns.  R. 
creditors,  his  resulting  trust,  or  residuary  interest  is  not  in  ss^>  2™"* 
interest-that  can  be  taken  and  sold  on  execution.  sheriff  "* 

§  8.  In  Pennsylvania,  as  in  Massachusetts,  the  intestate's  i  DaDu, 
lands  sold  by  his  heir,  bona  fide,  are  bound  for  the  payment  481- — * 
of  the  intestate's  debts,  and  therefore,  for  that  purpose  may  5°*!;  jT1, "' 
be  seized  and  sold  on  execution,  and  an  estate  for  life  may  pickengilf. 
be  taken  on  execution,  and  may  be  sold  without  an  inquest  — 2  C nines* 
on  its  value,  and  2  Dallas,  75,  77.     But  an  estate  will  not  R-  fl''  a'~ 
pass  by  the  sheriff's  sale,  withouta  deed  or  note  in  writing,  caSin."' 
signed  by  him. 

§  3.  Held,  if  an  execution  issue  after  a  year  and  a  day,  »  Johni.  R. 
-without  scire" facias  to  revive  the  judgment,  it  is  voidable  on-  f^JJuit** 
ly  by  him  against  whom  issued  :    S.  The  purchaser  at  a  sher-  a'nd  EdkIhA 
ifPs.sale  on  execution,  is  not  affected  by  any  matter  subso-  ca»e«  above, 
quent  to  the  sale  ^arising  between  the  parties  to  the  judgment,  tCafcws,  81. 
to  which  matter  the  purchaser  is  a  stranger :  3.  And  generally, 
for  the  security  of  such  fair  purchaser,  the  sale   will  be 
deemed  good,  though  not  legal   as  it  respects  the  debtor, 
when  he  may  have  bis  remedy  against  the  officer  :    4.  The 
pit's,  attorney  buying  on  an  execution  in  the  suit,  is  i  pur- 
chaser with  notice  of  all  irregularities  in  it ;  but  5.     An  at- 
torney cannot  discharge  an  execution  without  payment. 

§  4.  Several  devisees  are  sued  for  the  testator's  debt,  and  6  Johns.  R. 
the  writ  is  served  on  one  only,  the  rest  not  being  found ;  &M**»w» 
judgment  against  all  by  default     On  execution,  only  the  es-  gut.0**  mm, 

tate  of  the  one  on  whom  the  writ  was  served,  can  be  tafeen  cb.  90 

on  the  execution ;  the  estates  of  the  others  could  not  beat-  »j«,2».». 
?ol-  v.  7 
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Ch.  133.  fectcd  by  the  judgment     The  estates  of  the  devisees  being 

>Srt.  19.  separate  in  common  and  not  joined.     Rast.  Entries,  308. 

v-^.,  §  5.  Held,  the  mortgagee's  < 


_  mortgagee's  estate,  before  foreclosure  or 

4Johu.il,  possession,  cannot  be  seized  and  sold  on  a  judgment  and  exe- 
41.  Jactaou  cution  against  him,  though  his  estate  is  absolute  at  law,  and 
— ieHiT'  though  the  debt  be  due,  and  the  estate  of  the  mortgagee  has 
188,  DoagF.  become  absolute,  the  rule  can  hold  only  where  there  is  a 
1 14, 630.  —  right  to  redeem  in  equity,  after  the  title  of  the  mortgagee,  at 
lr£.  BL  117.  jaW)  js  absolute:  hence,  the  rule  does  not  hold  in  Massacbu- 
—  t'  eu ,  gettSj  or  j0  tno3e  3taies  in  which  there  is  no  such  difference. 
"  Until  foreclosure,  at  least  till  possession  taken,  the  mort- 
gage remains  hi  the  light  of  a  chose  in  action." 
•Johns,  it,  §  6-  When  lands  are  sold  on  execution,  to  a  bona  Jide  pur- 
333,  Haw-  chaser,  though  in  fact  under  price,  yet  the  law  intends  he 
*°V'  ^*    S'ves  tne  value,  and  so  cannot  be  offered  for  sale  again. 

If  on  alias  execution,  for  a  balance  of  the  same  debt,  the 
officer  advertise,  and  attempt  to  sell  the  same  estate   again, 
equity  will  not  assist  the  purchaser,  but  leave  him  to  his  le- 
gal title  :  And  in  all  sales  of  property,  real  or  personal,  to 
satisfy  an  execution,  the  officer's  true  way,  is  to  sell  so  much 
of  the  property  charged,  or  liable,  as  will  probably  satisfy 
the  execution,  and  which  cannot,  reasonably  and  convenient- 
ly, be  sold  separate. 
8  Mtn.  E.         §  ?■  What  is  evidence  the  officer  has  levied  on  execution, 
10,  Doty  r.    the  money,  fyc.  Whenever  he  returns,  he  has  a  certain  sum  of 
Tomer.— 3   money,  ready  to   be  delivered  to  the  party  entitled  to  the 
"Wila!  4*1—-*  conlenls  of  the  execution,  this  is  good  evidence  the  officer 
Siuud.  241.    has  received  the  same,  to  charge  him  with  the  amount,  though 
in  fact  he  has  not  received  any  money.     When  is  an  execu- 
tion to  be  deemed  fraudulent  ? 
8  Johni.  R.        §  8.  Motion  to  set  aside  an  execution,  issued  in  the  cause  on 
133,  Witain  affidavit.  Held,  when  one  issued  in  any  action,  (except  in  debt 
v.  Fuller.       £QT  penaities>j  tne  pit.  cannot  levy  the  interest  accruing  after 
the  judgment;  but  only  the  amount  of  the  judgment     Van 
Ness,  J.  dissented.     The  execution  must  follow  the  judg- 
ment    No  interest  can  be  recovered  en  a  judgment,  but  by 
bringing  an  action  on  it 
s  Dallu,  §  9.  A  vested  remainder  in  tail,  in  Pennsylvania,  may  be 

S*3-  seized  and  sold  on  execution. 

6  labia.  E.  §  10.  The  pit's,  election  as  to  principal,  or  bail.  When 
97,  98,  he  has  got  judgment  against  the  bail,  he  has  an  election  to  take 

SSwraW  execution  against  the  principal's  body,  or  the  body  of  the 
— f  Hod.  '  bail ;  but  not  both  ;  and  having  taken  the  bail  on  a  ca.  ad. 
31&  sa.  held,  he  cannot  afterwards,  resort  to  the  principal,  and 

**■*•  **■       take  him  in  execution ;  or  vice  versa,  decided  on  a  motion 
to  set  aside  the  ca.  ad.  sa.    See  Cro.  J.  320  ;  2  Bulst.  68. 
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§  11.  The  court  ordered  goods,  seized  on  execution,  by  On.  136. 
an  officer,  to  be  restored  with  coats,  when  done  by  the  attor-  Jh"t.  19. 
ney's  direction,  and  after  the  debt  had  been  satisfied.  v^w 

§  IS.  An  insolvent  discharge  of  one  joint  debtor,  does  not  5  But,  147, 
discharge  the  other;  as  where  two  defls.  were  arrested  on  a  J?,j|-nfc 
joint  ea.  ad.  sa.  after  which,  one  of  them  was  discharged,  wardfe. 
under  an  insolvent  debtor's  act,  the  pit.  not  opposing  such  a 
discharge.     Moved,  the  other  deft,  be  also  discharged ;  held, 
the  other  was  not  to  be  discharged :  for  it  teas  not  the  pit's, 
assent,  because  he  did  not  choose  to  detain  the  one  ( Wardle,) 
in  prison,  at  the  pit's,  expense.     Nor  can  the  law,  which 
works  detriment  to  no  one,  in  consequence  of  having  direct- 
ed the  discharge  of  one  deft,  so  far  implicate  the  pit's,  con- 
sent, against  the  fact,  as  to  operate  as  the  discharge  of  the 
other. 

Sheriff's  sale  on  execution,  may  be  by  deputy,  fyc. 

Ejectment,  brought  to  recover  fifty  acres  of  land,  sold  by  io  Johni.  B. 
the  sheriff,  at  auction,  on  aji.  fa.  issued  on  a  judgment,  in  2M,j»ckio» 
favour  of  D.  D.  against  Japhet  Bush,  docketed,  October  26,  Jto°*' 
1811  ;  and  the  pit.  was  allowed  to  use  a  deed  from  the  sheriff  j0hn».  R.  56, 
to  the  lessors,  signed,  "William  Munro,  sheriff  of  the  county  TilioUoue. 
of  Chenango,  by  his  legal  deputy,  Jabez  Robinson ;"  also  the  c' 
regular  deputation  to  Robinson,  by  the  sheriff,  under   his 
hand  and  seal ;  though  this  evidence  of  title  was  objected  to, 
because  the  deed  was  executed  by  the  deputy,  to  the  pur- 
chaser ;  held  also,  a  purchaser  in  such  a  case,  in  ejectment 
against  a  person  in  possession  under  the  debtor,  without  title, 
or  collusively,  the  deft,  cannot  set  up  an  outstanding  title  in 
a  third  person,  to  defeat  the  purchaser's  recovery  ;  and  the 
court  said,  the  debtor  himself,  cannot  set  up   title  in  a  third 
person ;  and  one  under  htm  can  be  in  no  better  situation. 
"The  rule  excluding  a  deft,  against  whom  there  has  been  a 
judgment  and  execution,  from  defeating  the  purchaser's  reco- 
very of   his  possession,  by  setting  up  a  title  in  some  third 
person,  is  founded  in  justice  and  policy  ;  and  the  reason  of 
the  rule  equally  applies,  where  such  deft,  has,  in  the  mean- 
time, delivered  up  his  possession  to  another." 

Judgment  recovered  against  Gideon   Brockway,  and  exe-  10  John*.  It. 
cution  issued,  and  sheriffs  sale  to  the  pit  in  ejectment.     B.  2°!,  JackwD 
held  under  one  Camp,  and  built  a  house  in  1785,  claiming  ""  H"UB*n' 
under  the  Liudsley  patent,  of  1738.     The  deft,  was  John 
Livingston's  tenant;  he,  Livingston,  purchased  of  Brockway, 
after  the  lien  was  created  by  said  judgment,  and  entered 
under  that  purchase;  deft,  having  so  entered,  was,  as  the  court 
said,  estopped  to  shew  a  better  and  older  title ;  that  is,  a  quit- 
claim  deed,  Livingston   took  some  years  after,  under  the 
Catskill  patent  of  1 688 ;  and  the  court  held,  "as  Livingston 
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Ch.  136.    came  in  under  the  title  from  Brockway,  he  is  estopped  from 
i/2rt.  19.    denying  that  title,  as.  against  a  grantor  under  the  same  title." 
\^~v~»^    "Itcannotbe  a  good  title  for  him,  atone  time,  and  not  a  good 
title  at  another,"  said  the  court.     "He  cannot  be  permitted  to 
gninsay,  that  title,  as  against  a  pit.  who  claims  under  the 
same  title,  by  a  prior  right.     Brockway  himself,  would  not 
be  permitted  to  deny  his  own  title,  to  the  destruction  of  the 
claim  of  his  judgment  creditor;  and  Livingston,  the  purchaser 
under  him,  cannot  be  in  a  better  condition. 
8  Julian,  ft-  '     Two  separate  actions  were  brought  against  A  and  B,  two 
339,  Mo.       j( lint-obligors  on  a  bond,  payable  by  instalments  ;  and  after- 
Whitin*        wards  a  ea.  ad.  sa.  issued  against  B,  for  the  casta  in  the  suit 
against  him  only,  and  he  was  discharged,  paying  the  costs. 
Held,  this  was  no  discharge  of  A,  the  obligor,  nor  a  satisfac- 
tion of  the  debt;  he  was  charged  in  execution,  only  for  the 
two  instalments  of  the  debt,  not  for  any  costs.     A  never  was 
'  answerable  for  the  costs  B  paid. 
lDallw,  §  13.  If  a  judgment  be  confessed,  on  a  bond  by  a  warrant 

133,  Shoe-     0f  attorney,  execution  is  not  issuable  on  it,  until  the  pay-day 
^M"1         arrives,  mentioned  in  the  bond  :    The  power  recited  the 
bond. 
,  .      „  §  14.  An  officer  has   two  executions,  of  two   several  pita. 

163  168        against  one  deft,  and  levies  on  the  first,  the  amount,  and  also 
"waiuuu'ii.    a  surplus,  and  has  it  in  his  hands;  the  court  will  not  order 
w°*eri'^r1     *"m  *°  P*^  *l  t0  *^e  P'*"  'n  t'ie  8UDSetl,ient  execution  ;  espe- 
c™*i36  *.     ci ally  if  the  first  judgment  be  assigned,  and   the  purchaser 
16,1.23.       at  the  officer's  sale,  claims  the  overplus,  and  the  equitable 
lights  of  the  parties  be  not  ascertained  ;  however,  the  court 
might  perhaps,  in    a  case,  in  which    the  parties'  rights   are 
clear,  and  no  other  means  left  to  the  pit.  in  the  second  exe- 
cution, to  have  it  satisfied. 
SIobnt.R,        §  15-  If  the  pit.  agree  the  deft,  imprisoned  on  execution, 
364,  Tate*     go  beyond  the  prison  limits,  on  whatever  conditions  annex- 
^^an  ed,  it  is  liberating  him  ;  as  where  the  debtor  was  imprisoned 

on  execution,  and  the  pit  agreed  with  him,  he  might  go  to  a 
certain  distance  beyond  the  gaol  limits,  for  his  convenience, 
on  the  def's.  covenanting,  that  he  would  continue  in  the  offi- 
cer's custody,  on  the  ca.  sa.  and  keep  within  the  limits  agreed 
on,  and  if  he  exceeded  them,  the  pit.  might  retake  him,  on 
the  same  ea.  sa.  or  on  another,  and  commit  him  again,  and 
bold  him  until  the  debt  and  costs  should  be  paid.  The  deft. 
exceeded  said  limits,  and  the  pit  committed  him  again,  on 
another  ca.  sa.  On  motion,  the  deft,  was  discharged  ;  and 
kfiut,  243.  j,eid(  jjjjge  imprisonment ;  for  the  pit's,  agreement  amounted 
lu  permitting  the  deft,  ti  goat  large.  But  the  deft's.  discharge 
was  on  condition,  he  should  not  sue  the  pit.  for  false  impri- 
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§  16.  A  second  execution  cannot  be  issued,  till  the  first  is  Cb.  136. 
returned,  though  unadvisedly  issued  ;  2.  An  execution  may    Art.  19. 
be  withdrawn,  before  any  thing  is  done  on  it ;  but  not  after   \^w 
a  sale  is  made  on  it  and  the  sheriff  died  without  executing  a  Johni.  r. 
the  deed ;  hence,  a  second  cannot  issue  to  the  new  sheriff,  to  S37.  Cainies 
sell  the  property  a  second  lime;  and  whether  the  sate  on  g  fijjjSHi 
the  first,  was  bona  fide  or  not,  the  court,  on  moti6n,  will  not  <%  Tidd'i  R. 
inquire.     If  a  sheriff  seize  goods  on  execution,  and  dies,  his  B.  Prtc. 
executors  must  complete  the  sale.     1  W.  Bl.  69.  912i  934- 

§  17.  Held,  that  in  extending  an  execution,  in  favour  of  H  Mm.  R. 
the  town  of  Boston,  the  inhabitants,  though  freeholders  are  4ti8, 
not  appraisers  of  the  lands. 

§  18.  Entry  sur  disseizin,  to  recover  lands  that  had  been  »|  m*mi.  R. 
set  off  to  the  pit.  on  execution,  issued  against  Gill's  estate,  f^5n'  ^f'„ 
which  lands  had  been  sold  to  Carver,  by  Gill's  devisee.    On  carver, 
objections  made  to  the  validity  of  this  levy  :  held  1st.  Diffe- 
rent appraisers  may  be  selected  to  appraise  lands  in  different 
parts  of  the  same  county,  on  the  same  execution :  2.  In  the 
officer's  return,  reference  .to  deeds  on  record  is  a  sufficient 
description  of  the  lands:  3.  It  is  sufficient  if  the  officer  re- 
turn, he  has  delivered  possession,  instead  of  seizin,  of  the 
lands :  4.  Not  necessary  for  him  to  certify,  there  was  not 
personal  estate  to  satisfy  the  execution. 

§  19.  Case  against  a  deputy-sheriff,  for  not  arresting  one,  \\  mbm.  r. 
on  execution  ;  held,  an  excuse,  the  pit.  told  the  officer,  to  do  1T7,  Walter 
the  best  he  could  with  it ;  and  that  the  pit.  would  take  no  ad-  *■  Haikel. 
vantage.     See  S  Phil.  Evid.  233 ;  2  W.  Bl.  36,  547,  Evans 
r.  Brander. ' 

§  20.  A  sheriff,  under  a  venditioni  exponas,  must  sell,  not  l  Dallaa, 
merely  to  the  highest,  but  to  the  best  bidder.    Was  on  419> 
statute  law. 

§  21.  An  execution  was  delivered  to  a  general  deputy  of  a  10  Johni  R. 
sheriff,  to  be  executed;  the  pit's,  attorney  made  inquiries  as  478'*'?,t  & 
to  it,  while  it  was  in  force,  and  the  deputy  made  certain  con-  *   *'    ,p' 
fessions,  in  answer  to  those  inquiries.     Held,  they  were  ad- 
missible evidence  to  charge  the  sheriff,  in  an  action  against 
him.     The  confessions  in  this  case,  seem  to  have  been  ad- 
mitted as  part  of  the  res  acta,  or  of  the  officer's  business  in 
extending  the  execution;  and    in  a  matter  for   which  the 
sheriff  was  liable. 

§  22,  <$  forthcoming  bond,fyc.  in  cases  of  executions,  in  \  craneh 
Virginia,  SfC.     When  a  party  has  obtained  judgment,  and  w»,  Smart 
the  debtor's  goods  are  seized  by  the  officer,  on  a  fieri  facias  £  *'"'rdj~— 
execution, by  a  statute  pf  Virginia,  responsible  persons  may  re-  10  j^"^,,], 

whose  estate  the  execution  was  leried. — Lewis  r.  TboDwon  ft  at.  2  Hen.  t,  jfr    inn 

Hubbard  v.  Taylor,  I  Wash.  256.-4  Hen.  ft  M.  1(10. 
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Ch.  136.    coivc  the  goods,  giving  a  forthcoming  bond,  reciting  the  cxe- 
Art.  19.    cittion  and  seizure,  &c. ;  and  conditioned  to  redeliver  the 
^-v^>   goods  on  demand ;  and  if  they  fail  to  perform,  the  judgment 
creditor  may  apply  to  the  court,  from  which  the  execution 
issued;  and  in  a  summary  way,  have  an  execution  on  the 
bond  against  them ;  because  this  bond  ii  but  an  appendage 
to  the  cause,  or  rather  a  component  part  of  the  proceedings, 
in  the  original  action  ;  and  it  was  no  objection  these  persons 
had  not  the  benefit  of  a  jury  trial,  for  they  gave  their  bond, 
knowing  what  the  law  of  the  land  was,  on  the  subject. 
i  Crunch,  §  83.  Execution)  in  Virginia.  The  writ  commands  theof- 

117,  Turner   ficer  to  bring  the  monies,  collected  on  execution,  into  court ; 
r.  Findall.      and  jf  h(J  negject  so  to  do,  on  motion  made  against  him,  for 
not  paying  them  over,  it  ia  not  necessary  that  the  judgment 
be  rendered  against  him,  at  the  next  succeeding  term,  after 
the  execution  has  been  returned  :  2.  Monies  may  be  taken  in 
execution,  if  in  the  deft's. possession  ;  not  otherwise :  3.  Thia 
motion  must  be  in  the  creditor's  name,  though  discharged  as 
an  insolvent;  4.   Statute  law,  Rev.  Code,  p.  309,  s.  12  and 
1 3,  enacts  that  the  officer,  on  all  executions,  having  publish- 
ed notice  of  the  time  and  place  of  sale,  ten  days  before  such 
sale,  "  shall  proceed  to  sell  by  auction,  the  goods  and  chattels 
so  taken,  or  bo  much  thereof,  as  shall  be  sufficient  to  satisfy 
the  judgment  or  decree,  for  the  best  price  that  can  be  got  for 
3Ciinei'R.  thesame:"  5.  As  to  taking  the  debtor's  money  on  execution, 
84 — X  see  8  Shower,  166,  Rex.  v.  Webb ;  may  be  taken  on  a  levari 

^sBm87,  /<M*a*'  w  oa  fieri  facias.  Dslt.  sheriff,  145,  543;  5  Co. 
Abr.  MS—  90*  By  the  said  law  of  Virginia,  the  officer  may  take  the 
Doug!.  231.  debtor's  bond,  with  security,  that  his  goods  seized  on  execu- 
—4  Eut,  tion,  shall  be  forthcoming,  at  the  day  of  sale  It  is  the  debt- 
JobnT  r.  or,s  r'Snt  ,0  S've  t"6  Don(* :  K  the  officer  levy  the  monies 
163.— 3  '  on  the  creditor's  execution,  they  are  not  his  property  till 
Lev.  aox—   paid  over  to  him. 

a  Cm. 168-  The  officer  failing  to  make  a  return  on  an  execution,  is 
no  ground  for  reversing  a  judgment,  obtained  on  a  forthcom- 
ing bond,  taking,  &c.  Jones  &  al.  v.  Hull,  1  Hen.  &  M.  211. 
7.  Though  the  officer  must  bring  the  money  into  court,  as 
above,  by  his  precept  and  return  on  it ;  yet  the  act  of  Vir- 
ginia provides,  if  he  "shall  make  return  on  any  writ  of  fieri 
facias,  or  venditioni  exponas,  that  he  hath  levied  the  debt, 
damages  or  costs,  as  in  such  writ  required,  or  any  part 
thereof,  and  shall  not,  immediately,  pay  the  same  to  the  par- 
ty, to  whom  the  same  is  payable,  or  his  attorney  ;"  "  it  shall 
and  may  be  lawful  for  the  creditor,"  on  motion,  to  demand 
judgment  against  the  officer  or  his  sureties,  for  "  the  money  or 
tobacco  mentioned  in  such  writ,"  or  so  much  as  is  returned, 
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levied  on  it,  "  with  interest  thereon,  at  the  rate  of  fifteen  per  Ch.  137. 

centum  per  annum,  from  the  return  day  of  the  execution,  Jlrt.  2. 
until  the  judgment  shall  be  discharged." 


CHAPTER  CXXXVH. 
WRITS  OP  ERROR. 


Art.  1.  General  principles.  So  very  numerous  are  the  cases,  Sm  ch.  tM, 
in  which  writs  of  error  have  been  brought,  that  it  would  re-  ftAjjj"" 
quire  volumes  to  notice  them  all ;  only  a  few  leading  cases,  7  ,',  n'ai; 
therefore,  can  be  taken  into  view ;  and  these,  in  order  to  es-  Tb«  writ  of 
tablish  general  rules  and  principles,  instead  of  going  into  de-  «rror  iticlf, 
tail.     By  many  late  decisions  in  our  own  courts,  on  this  sub-  p^JI"^' 
ject,  it  will  be  found  that  the  grounds  of  these  writs,  have  _i£  W.' 
been  much  narrowed,  compared  with  the  cases,  not  a  little  149,161, 
confused,  in  the  English  books ;  and  also,  the  grounds  of  er-  ^oi"  aDP'°- 
ror  have  been  much  limited,  in  our  practice,  by  our  statutes  emanavit.— 
on  the  subject,  making  only  material  errors  or  mistakes,  the  l  Sob.  Lef, 
foundation  of  a  writ  of  error,  and  not  immaterial  or  circum-  75;lieionu 
atantial  ones ;  but  making  these  the  subject  of  amendment  on  -^1  _f  ?" 
motion.  It  is  a  writ  ex  debito  juslitise,  except  in  treason  and  judgment.— 
felony.     And  10  Mod   275 ;  is  a  common  law  remedy,  283  ;  3  Wii».  i&3. 
see  Ch,  220,  a.  6,  s.  3,  4,  lies  on  an  award  on  habeas  corpus,  "fjjt  JJJfr 

Akt.2.  Commission  Statutes,  Sfc.  §  1.  A  writ  of  error,  is  g^g  ° 
a  commission  to  a  superior  court,  to  examine  the  record  of  an  r.  n.  b.  44. 
inferior  court  of  record,  on  which  its  judgment  has  been  — 3  bi.  Corn- 
given  ;  and  in  our  practice,  both  in  the  State  and  United  ^t'~A^r 
States'  courts,  it  is  also, a  commission  to  the  highest  court  of  137,'  isb.'— 
law,  to  examine  its  own  record,  and  to  correct  material  er-  Bohau.STO, 
rors  therein.     This  writ  is  the  principal  method  for  redress  ^^^S^2**" 

of  erroneous  judgments,  in  courts  of  record,  and  must  agree  3^ mu; 

with  the  record,  to  be  removed.  act,* Oct.  3D, 

§  2,  This  statute,  (the  Province  act  revised,)  provides,  1784,  wet. 
"  that  no  summons,  writ,  declaration,  process,  judgment,  or 
other  proceedings,  in  the  court  or  course  of  justice,  shall  be 
abated,  arrested,  quashed,  or  reversed,  for  any  kind  of  cir- 
cumstantial error  or  mistakes,  when  the  person  and  case  may 
be  rightly  understood  by  the  court,  nor  through  defect  or 
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Ch.  137.  want  of  form  only';  and  the  court,  on  motion  made,  may  or- 
Art.  3.  der  amendment."  Judgment  void  may  be  avoided  by  plea. 
\4r~~s~%*>    3  Com.  D. ;  error  D. 

Act  of  Con-  §  3.  This  statute  of  the  United  States,  enacts,  "that  no 
I*"5"' Sep'-  summons,  writ,  declaration,  return,  process,  judgment,  or 
»ect.  32.'  other  proceedings,  in  civil  causes,  in  any  of  the  courts  of  the 
United  States,  shall  be  abated,  quashed,  or  reversed,  for  any 
defect  or  want  of  form,  but  the  said  courts,  respectively, 
shall  proceed  and  give  judgment,  according  as  the  right  of 
the  cause,  and  matter  in  law,  shall  appear  unto  them,  with- 
out regarding  any  imperfections,  defects,  or  want  of  form,  in 
such  writ,  declaration,  or  other  pleading,  return,  process, 
judgment  or  course  of  proceeding  whatsoever,  except  those 
only,  in  cases  of  demurrer,  which  the  party  demurring  shall, 
specially,  set  down  and  express,  together  with  his  demurrer, 
as  the  cause  thereof;  and  the  said  courts,  respectively,  shall 
atid  may,  by  virtue  of  this  act,  from  time  to  time,  amend  all 
and-  every  such  imperfections,  defects,  and  want  of  form, 
other  than'  those  only  the  party  demurring  shall  express  as 
Aforesaid,  and  may  at  any  time,  permit  either  of  the  parties 
to  amend  any  defect  in  the  process  or  pleadings,  upon  such 
conditions  as  the  courts,  respectively,  shall  in  their  discre- 
tion and  by  their  rules,  prescribe."  1  Rev.  Laws,  300,  in 
New  York,  gives  this  writ,  In  all  civil  causes,  and  in  all  cri- 
minal cases,  not  capital;  and  as  of  right ;  and  issues  of 
course  subject  to  the  regulations  prescribed  by  law;  and  in 
capital  cases,  as  a  writ  of  grace. 

§  4.  On  examining  this  commission,  and  these  statutes,  it 
will  be  observed,  generally,  that  judgments,  or  judicial  pro- 
ceedings, can  be  reversed  for  error,  Only  for  material  errors, 
or  mistakes,  in  the  doings  of  courts  of  record.     This  leads 
1  H"n  !*A?*   us  t0  •n(lu-*re  wnat  is  a  court  of  record  ;  and  what  is  material 
jjjjg    '  error,  or  substance;  and  generally,  one  is  precluded  this 

writ,  if  be  or  his  attorney,  agree  not  to  bring  it. 
Art,  3.  Courts  of  record. 
3  Bl.  Com.         A  court  is  defined  "  to  be  a  place,  wherein  justice  is  judi- 
«  *3- — Co.  El.  cially  administered  ;"  and  if  a  court  judge  of  a  cause,  that 
58.— .Hob.     natj,  D0  jur;8diction  of  it,  the  judgment  is  utterly  void,  and 

coram  nonjudice.     "  A  court  of  record,  is  that,  where  the  ' 
3  B).  Com.     acts  and  judicial  proceedings  are  enrolled  in  parchment,  for 
M.—Doet     a  perpetual  memorial  and  testimony,"  or  recorded.    In  such, 
note?      18'  il  be'ong8  to  the  judges  to  say,  what  is  lawful  or  unlawful; 
,  '  not  what  is  probable  or  not :  this  belongs  solely  to  the  jury. 

Srfk.  144,  The  following  description  of  a  court  of  record,  comes  nearer 
wSPb*0"  ouritJea8  on  thissubject:  "  Whenever  a  new  jurisdiction  is 
we!i.-*-3  erected  by  statute,  and  the  court  or  judge,  that  exercises  that 
Sftlk.365,—  jurisdiction,  acts  as  a  court  or  judge  of  record,  according  to 
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the  coarie  of  the  common  lam,  a  writ  of  error  lies  on  their  judg-   Ch.  137. 
ments;  but  where  they  act  in  a  summary  method,  or  in  a  new     Art.  4. 
count,  different  from  the  common  law,  only  a  certiorari  lies ;"  v^-v^-/ 
that  is,  the  first  is  a  court  of  record,  the  last  not.     It  is  said,  1»  MajJ-MB, 
in  some  books,  a  court  that  has  power  to  fine  and  imprison,  is  j^    ^ 
a  conrt  of  record.     The  College  of  Physicians,  in  London,  580.— s«ilr. 
have  power,  by  statute,  to  fine  and  imprison ;  yet  it  has  been  l**— ■ -J 
boldeo,  that  error  does  not  lie  on  their  judgments ;  but  only  *8^^'— 
,  a  certiorari  ;    because   they  do  not  proceed  according  to  the  101.— i  W. 
course  of  the  common  law.    Coke  says,  "  no  court  can  fine,  Bi.  331— 
but  such  court  which  is  a  court  of  record."    But  it  is  clear,  ■  jS'ISq 
a  court  may,  by  statute,  be  empowered  to  fine,  which  doei  _^  ^an 
not  proceed  according  to  tkt  course  of  the  common  lam.   On  the  t244— 8 
whole,  a  power  to  fine  or  imprison,  as  is  the  case,  by  statute,  Co.  * jj"T* 
of  our  justice  court,  in  many  instances,  may  constitute  a    ' 
court  of  record ;  but  not  sucn  a  court  as  is  the  ground  of  a 
writ  of  error:  to  be  such  it  must  proceed  according  to  tht 
courtc  of  the  common  law.    Nor  is  the  principle  of  tne  com-  Man.  ict, 
mon  law  affected  by  Massachusetts  statute,  of  July  2,  1783,  July  s,naj 
which  empowers  our  Supreme  Judicial  Court,  to  hear  and 
try  "  all  civil  actions,  between  party  and  party,  and  between 
the  state  and  any  subject  thereof,  brought  before  them,  by 
appeal,  review,  writ  of  error,  or  otherwise."     Error  lies  to 
this  court,  in  all  civil  causes,  where  error  is  proper,  on  the 
principles  of  the  common  law,  and  to  no  other  court  in  the 
state ;  and  by  this  act,  and  immemorial  usage,  this  court  has 
power,  in  cases  of  all  offences,  to  bring  before  it  by  certiora- 
ri, or  other  legal  methods,  indictments,  or  other  criminal  pro- 
secutions, pending   in,   and   records  of    sentences,  orders, 
decrees,  and  judgments  of,  any  court  of  inferior  criminal 
jurisdiction,  and  to  proceed  ana  award  thereon,  as  shall,  by 
law,  be  provided  and  directed.     This  court  is  also,  the  Su- 
preme Court  of  Probate,  and  tries  all  questions  of  divorce 
and  alimony ;  and  has  by  certiorari,  writ  of  error,  mandamus, 
prohibition,  and  procedendo,  a  general  correcting  and  super- 
intending power,  over  all  other  State  courts.     What  is  fatal 
in  arrest  of  Judgment,  is  so  on  a  writ  of  error. 

Art.  4.  The*  writ,  where  it  lies  not.     §  1.  "  Writs  of  error  *  Crutch, 
cannot  now  be  maintained,  but  for  some  material  mittake  at-  ??i-2m 'l_ 
signed."    All  trifling  mistakes  being  cured  by  the  several  2  wb*»toa'i 

statutes  of  amendment  and  jeofail.    "  No  error  can  be  as-  a.  395 1 

signed  till  judgment  it  gmen,  dot  for  immaterial  mistakes  ;"  Crotch,  3T7. 
and  the  courts  now  consider  the  proceedings  in  fieri,  and 
amendable  at  common  law,  till  judgment  is  given ;  but  when  it 
is  once  given,  and  enrolled,  no  amendments,  after  that  term, 
are  permitted  in  any  subsequent  term.  How  far  this  means, 
vot.  v.  8 
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Ch.  1ST.    M  "common  law,  we  shall  see  presently.     No  error,  to  suffer 
Art.  4.     parties  to  amend  their  pleadings. 
^^^,-^^a       §  2.  Again,  one  shall   not  nave .  error,  for  any  error  m 
sOranch,      his  favour,  or  to  his  advantage ;  as,  if  aid  be  granted  to  one, 
1 6—  where  he  is  not  entitled  to  it ;  and  Justice  Duller,  in  this 

%m&—  3  ca*i  staled  the  law  to  be,  that  if  the  judgment  be  more  fa- 
Crsn.  300.  vourable  to  the  pit.  than  he  is  entitled  to,  he  cannot  have 
~l  Wanh.a.  error,  because  he  is  not  injured  by  it.  This  is  a  general 
irf  *2;  *  E"  rule,  but  it  has  its  exceptions ;  as  in  Belcher's  case,  the  pit. 

510.  (jimon   i      ^  i         *.  ,  '  ,         r. 

p.  Jones,  in  by  attorney,  entered  a  retraxit ;  and  was  not  amerced,  as  he 
error — 8  should  have  been.  Lies  not  on  a  return  of  a  habtat  corpus, 
£°:  «■)  in  England :  8  Co.  253 ;  Stra.  653 ;  1  Ld.  Ray.  454 ;  Salk. 
cwpuld  14*J  1  Co*  38  :  Not  on  tiie  award  of  a  procedendo,  or  a  pe- 
Ridgsway'i  rtmptory  mandamus.  3  Bro.  P.  506 ;  3  Mod.  38 ;  Salk. 
R.27,in  363;  3  wils.  199;  see  Cooper  v.  Saunders,  1  Hen.  &  M. 
Kent  "and  420 '  12  Mod.  390.  And  he  himself,  brought  a  writ  of  er- 
inanjautho-  ror,  and  assigned  this  error;  and  it  was  objected,  that  he 
ritiei  cited,  could  not  assign  it,  for  it  was  in  his  favour ;  but  the  court 
11*0  55fl^l  ^e^' lBat  ce  m'Snt  as5'gn  ^  >  f°r  tne  judgment  is  not  perfect ; 
Strange,  Dut  that  in  process  of  delay,  which  is  for  the  party's  advan- 
9?3-  tage,  he  shall  not  assign  error.     Mar  assign  error  in  the  act 

of  the  court,  though  in  his  favour.     Roll.  Aor.  759  ;  Cro.  El. 
84,  107;  2  Stra.  271. 
3  Man.  R.  §  3.  Not  according  to  the  coarse  of  the  common  late. 

305,  Meirin  ]n  thisjcase,  the  court  held,  that  error  does  not  lie,  when 
error  tne  Procee^ingsi  m  ^7  stage  of  them,  are  not  according  to 

the  course  of  th*.  common  lam.     This  was  a  case,  on  a  fish  act, 
commenced  before  a  justice,  and  carried  to  the  Common 
Pleas  by  appeal  ;'this  court  denied  the  appellant's  costs,  and 
error  was  for  this  denial.     A  part  of  the  penalty  was  a  for- 
feiture of  the  engine,  used  in  taking  the  fish,  as  to  which  the 
court  could  not  give  judgment ;  and  this  was  a  material .  cir- 
3  Mats.  R.     cu  instance,  as  stated  in  Downe's  case.     This  was  a  complaint 
•Mi, Downe   against  one,  as  the  father  of  a  bastard  child ;  and  Parsons, 
"  '  "™       '   C.  J.  said,  "  error  lies  when  the  proceedings  are  according  to 
the  course  of  the  common  law,  so  that  the  court  above,  if  there 
be  error,  may  render  a  right  judgment."    In  this  case,  if  the 
deft,  be  adjudged  the  putative  father,  the  court  assess  the 
weekly   maintenance,  order  indemnity  to   the   town,  &c. ; 
"  these  are  powers  not  given  to  this  court."    "  But  the  re- 
cord and  parties  being  before  us,  by  writ  of  error,  we  can 
proceed  to  quash  the  proceedings ;  but  if  a  record  be  re- 
moved by  certiorari,  when  it  ought  to  have  been  by  writ  of 
error,  the  reverse  is  not  true.     A  certiorari  may  remove  a 
record  in  any  stage  of  the  proceedings,  at  the  discretion  of 
3  Dyer,  291;  the  court ;  but  error  is  of  right,  and  lies  only  after  judgment, 
P-  88,  and  after  judgment  on  the  whole. 
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§  4.  Militia  act.  The  court  decided  in  this  cue,  that  error  Ch.  137. 
does  not  tie  on  a  process  before  a  justice  of  the  peace,  under  Art.  4. 
the  militia  act ;  and  if  error  issue,  where  certiorari  should,  the  v^vw 
court  will  sometimes  inquire,  and  if  error  be  found,  on  which  4  Maw.  R. 
certiorari  ought  to  be  granted,  the  court  will  quash  the  SSl  j«!Lr' 
proceedings,  otherwise  they  will  quash  the  writ  of  error,  as  iQ  t^0Tm 
having  issued  improvidently. 

§  5.  The  minor  had  been  fined  by  a  justice  of  the  peace,  4  Maw.  n. 
for  not  appearing  at  a  military  muster,  on  default ;  and  the  j*78,  Winr- 
error  assigned  was,  that  he  was  a  minor,  and  had  no  guardian  Dor  ■  b   hi, 
appointed.     Held,  that  error  does  not  lie  in  this  case,  but  a  gua!rdiaa,  in 
certiorari ;  but  the  court  viewed  the  record,  as  if  it  were  be-  '***■  •■ 
fore  them  on  a  certiorari,  and  decided  there  was  no  error  in    n  enon' 
the  matter  assigned;  for  the  proceedings  are  not  aviliter,  or 
quasi  ex  contractu ;  but  crimmaliter,  for  an  offence  against 
law. 

§  6.  Held,  error  lies  not  on  the  proceedings  of  a  justice  on  4  Man.  R. 
the  militia  act,  but  certiorari,  "  as  the  process  is  summary  by  670,  Edyar 
complaint  to  obtain  a  warrant  of  distress,  and  the  proceedings  'j^6*'  " 
are  not  according  to  the  course  of  the  common  law  ;  so  that  we 
could  render  a  right  judgment  if  it  should  appear  the  justice 
had  erred ;"  also  held,  that  a  fisherman  on  board  a  vessel  of 
more  than  twenty  tons  burden  is  exempted  from  militia 
duty. 

§  7.  Error  lies  not  on  a  report  of  referees,  properly  dated,  10  Mm-.  R. 
though  the  submission,  justice's  acknowledgment,  &c.  have  hi,  Bacon 
no  date  but  of  the  year.  Wird"7  ** 

Case  stated  is  not  the  ground  of  error,  nor  does  it  lie  for  7  MaiI,  Ki 
granting  or  refusing  a  continuance  of  a  cause  after  it  is  at  360. 
issue.      4  Cran.  237  ;  1  Bin.  226. 

§  8.  In  this  action  the  court  decided,  that  a  writ  of  error  Alfred  t>. 
lies  not  on  a  judgment,  on  a  cote  stated  by  the  parties ;  and  Saco iner- 
aiso  in  Carol!  &  al-  v.  Richardson,  it  was  decided,  that  a  »r'1|j?^**''i 
writ  of  error  does  not  lie  on  a  judgment  rendered  upon  a  to  Man.  R. 
case  agreed  by  the  parties  for  the  opinion  of  the  court.    If  163,  Gray 
either  party  wish  to  bring  error,  he  must  have  the  facte  jnenw*. 
found  in  a  special  verdict,  u  as  the  English  practice  is."  "  The  Stww* 
consent  of  the  parties  cannot  give  this  court  jurisdiction  in 
a  case  where  the  law  has  not  conferred  it ;"  nor  does  error 
He  for  refusing  or  granting  a  new  trial.     2  Bin.  80. 

§  9.  Appeal-  No  writ  of  error  lies  where  there  is  an  op-  a  Mom,  R. 
peal.  The  court  decided  in  this  case,  that  error  does  not  lie  4i  5>  Jar™ 
where  the  party  aggrieved  is  entitled  to  a  remedy  by  appeal.  'q^f'u^ 
The  original  judgment  was  on  default,  after  an  appearance  MmlrIvto, 
of  the  deft,  and  he  might  have  appealed.  His  default  must  Strap ». 
be  considered  as  voluntary,  after  served  with  process ;  but  ?MllTerH— 
35,  Skejrwitb  t-  Hill  in  enoi. 
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Ch.  137.   otherwise,  if  the  party  have  no  opportunity  to  appeal.     At  a 

Art.  4.     prior  period  there  was  a  different  decision  ;  and  held,  that 

^^-v-w  though  the  deft,  has  a  right  to  appeal,  error  lies  for  him  on  a 

judgment  of  the  common  pleas  by  default.     Mo  error  lies 

where  there  is  an  appeal.     9  Mass.  It.  228,  Champion  v. 

Brooks. 

l  Mum.  R.         §  io.  Twenty  years — no  writ  of  error  after  this  time*    In 

yfo~™fr  this  suit  held,  that  on  a  writ  of  error,  an  objection  to  the  ju- 

weaith— 4    risdiction  maybe  taken  advantage  of  at  any  stage  of  the  pro- 

Hui.  R.       ceedings ;  that  error  lies  on  a  judgment  of  the  common  pleas, 

*80**■*i?a,'     though  that  court  proceeds  on  statutes,  as  the  acts  against  ab- 

rom.Com-     sentees,  the  referee  act,  &c. ;  but  that  writs  of  error  are  limit- 

mocwealth ;  ed  to  twenty  gears  from  the  time  a  right  to  have  it  accrues,  or 

*ee  art.  s.      fo  five  years  after  the  disability  removed.     One  error  was 

the  want  of  a  second  continuance ;  another,  the  estate  of  a 

feme  covert  was  confiscated ;  tertenants  were  notified. 

1  Msh.R.  §  11.  No  appeal  on  the  militia  act,  from  a  justice's  judgment, 

forte^HaU1*  l0  the  Cominon  Pleas— to  allow  it  is  error— rest  wholly  on 

in  error.        statutes ;  but  no  costs,  for  the  reversal  is  for  error  in  law,  and 

the  constitution  does  give  an  appeal  in  any  case, 
e  Haw.  R.         §  12.  Error  lies  not  for  computing  too  little  interest  on  a 
4S6-  note.    The  ptt.  in  error  was  the  original  pit. ;  but  his  reme- 

dy is  by  petition  for  a  new  trial.    This  error  was  not  in 
fact,  in  the  record  ;  the  note  filed,  not  being  a  part  of  it. 
Whiiwell  v.  Atkinson. 
7Mhh-  R.         §  13.  Therefore,  in  this  action  after  default,  papers  were 
44at^tV    used,  to  ascertain  the  damages  for  the  pit.  5  and  the  court 
error. '    '"    held,  that  they  were  no  part  of  the  record,  nor  could  the 
court  take  notice  of  them  .on  error  brought  to  reverse  the 
judgment  for  such  damages.     The  paper  filed,  was  the  note 
the  pit.  declared  on :  the  same  rule  holds  as  to  depositions, 
and  other  papers  filed  in  the  case. 
7  Mam.  R.  §  14.  So,  it  it  no  covet  of  error,  because  the  items  of  a  bill  of 

ftM£n,h*  costs  do  not  appear  in  the  judgment  of  the  Common  Pleas. 
Packard  in  The  court  presumes  they  were  the  regular  costs  of  the 
error.  referee  process,  affirmed  with  costs. 

Stn.  ist,  §15.  So,  nothing  shall  be  assigned  for  error  which  is 
*°°-  pleadable  in  abatement,  is  a  general  rule,  the  true  meaning 

of  which  is  only  what  makes  the  writ  abatable;  for  as  to 
death,  or  any  matter  that  proves  the  writ  void,  ah  initio,  may 
be  assigned  for  error,  though  pleadable  in  abatement ;  as 
waiving  the  plea,  cannot  make  a  void  writ  good. 
■  §  16.  So,  on  proceedings  on  the  highway  acts,  certiorari, 
ana  not  error,  has  been  uniformly  sustained. 
6  Han.  R.  §  17.  After  several  decisions  made  by  the  court  as  above, 
406,  Bali  in  and  in  the  next  article,  to  consider  the  errors  in  ihe  case,  on 
error  brought,  though  only  a  certiorari  did  lie,  it  has  been  in 
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this  case,  Ball  v.  Brigham,  held,  that  the  court  will  no  longer  Ca.  137. 
sustain  a  writ  of  error,  where  the  proper  remedy  is  by  ttr-    Art.  S. 
tiorari.     Another  prior  case  was  that  of  Commonwealth  v.    l^-v^-' 
Shelden  &.  at. ;  this  was  certiorari,  and  the  court  said  they  3  Hu.  R. 
would  inspect  the  record,  &c.  and  if  errors  were  found,  would  1B8, 
quash  the  proceedings  without  any  assignment  of  errors,  ne- 
cessary in  a  writ  of  error.    Error  lies  not  in  probate  cases. 
11  Mass.  R.  £07. 

§  1  8.  Error  does  not  lie  to  reverse  a  judgment  on  the  s  Man.  R. 
ground  that  a  promissory  note,  filed  in  support  of  the  action  383,  pierce 
by  the  endorsee,  was  not  negotiable.   It  was  merely  evidence,  ffJ?  "' 
and  should  have  been  objected  to  at  the  trial,  and  if  overrul- 
ed, a  bill  of  exceptions  should  have  been  filed. 

§19.  Generally,  error  lies  not  on  a  peremptory  mandamus,  g^  jm, 
or  one,  the  return  whereof  is  allowed ;  nor  on  an  order  of  645.-5 
justices  of  the  peace,  though  they  are  justices  of  record ;  nor  ^T^_?' 
on  the  order  of  a  court  newly  erected,  proceeding  not  accord-  gaJ^_  %&$._ 
ing  to  the  common  law ;  nor  on  refusing  a  prohibition ,-  lies  Btra.  391. 
not  on  a  decision  on  a  motion  for  summary  relief.     1  Bin. 
222;  4  Cran.  Ch.  324. 

§  20.  Plea,  non  tenure,  and  issue  to  the  country,  and  ver-  ioMam.  K. 
diet  for  the  tenant,  or  no  finding  on  it ;  and  so  the  verdict  is  64,  Porter 
imperfect]  the  pit.  is  not  entitled  to  judgment ;  and  though  a  SJI^S 
verdict  conclude  not  formally  in  the  words  of  the  issue,  yet  e„. 
if  it  find  the  point  in  issue,  the  court  will  work  it  into  form. 
Judgment  for  costs,  for  dei't.  in  a  real  action,  pit.  cannot  have 
error  against  his  executor. 

Amx.  5.  Where  trror  don  tie.  This  writ  lies  where  a  man  11  Co.  5s.- 
is  grieved  by  any  error  in  the  foundation,  proceedings,  judg-  JJM^F" 
meat,  or  execution  of  his  suit.  So,  it  lies  on  a  bill  of  excep-  L  289-% 
lions,  filed  to  bring  the  matter  of  error  upon  the  record ;  Com.D.  684. 
or  on  a  judgment  on  an  indictment,  (1  Salk.  266,)  or  non-  —3  Bl.Com. 
suits.  ^I405' 

§  1.  Judge  Blackstonc  lays  it  down  as  a  general  rule,  that  i2Mod.390, 
ibis  writ  of  error  "  only  lies  upon  matter   of  law,   arising  403— 
upon  the  face  of  the  proceeding* ;"  "  so  that  no  evidence  is  fjjfl?'  w9- 
required  to  substantiate  or  support  it ;"  "  and  there  is  no  139  i'si.-Is 
method  of  reversing  an  error  in  a  determination  offactt,  but  Salk.  504. — 
by  an  attaint  or  a  new  trial,  to  correct  the  mistakes  of  a  for-  jj;  "■&  45, 
mer  verdict."    And  as  to  error  in  lav,  the  pit.  may  assign  e  ,'  3/^2 
as  many  as  appear  in  the  record,  and  it  shall  not  be  said  a  Dail.  sis.— 
double  assignment.     Power  as  to  the  assignment  of  errors  8  Mod.  27. 
in  fact,  see  art  7;  lies  on  a  decretal  order;  on  an  award;  so, 
on  a  judgment  of  costs  on  a  nonsuit.  1  Stra.  335 ;  2  Johns. 
R.fi,  9;  4  D.  &E.  436;  8  Mod.  23 ;  Stra.  794;  1  Salk. 
348. 
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Cb.  137.  Referee  act. — A  writ  of  error  lies  on  the  proceedings  on 
Art.  5.  our  referee  act,  though  not  strictly  according  to  the  course  of 
v^-v-^.  the  common  law  ;  as  where  the  referees  did  not  report  to  the 
Mmi.  act,  court  holden  next  after  their  award  was  made ;  but  costs  not 
i^'-^  allowed  in  error,  as  the  jndgment  was  reversed  for  error  m 
4i?,*bnrtll  ^v).  The  court  set  the  26th,  and  the  award  was  dated  the 
t.  Merrill  in  26th  of  the  month ;  so,  no  costs  for  reversal  for  error  in  law. 
M°r,"ii3  4  **88s*  ^*  436  '  s  Mass.  R.  489,  524.  So,  in  proceedings 
3S8Q.Li '  on  this  referee  act,  it  was  decided,  that  it  is  error  if  one  of 
Ma».  R.  the  referees  take  the  acknowledgment  of  the  parlies.  The 
58,  Drew  c.  same  point  was  decided  in  Thacher  v-  Shillaber,  Essex,  No- 
^^c^  vember  term,  1799.  So,  on  this  act  it  has  been  decided,  in' 
£i.  233.-3  a  wr>it  of  error  sustained,  that  a  demand  must  be  annexed 
Man.  R.  to  the  rule,  and  subscribed,  and  state  on  what  account  the 
?vr  r  ^emand  >s  made ;  lies,  if  the  common  pleas  dismiss  an  action 
5M*n.  k.     without  (riaj,     is  Mass.  R.  265. 

4  Maw.  R.  §  2.  So,  the  court  sustained  error  on  this  act,  where  the 
**2, 243,  report  of  the  referees  on  it  was  erroneous  as  to  the  matter 
Peck  \a         submitted :  and  held,  it  can  be  made  only  as  to  the  matter 

error l       submitted,  and  there  must  be  a  report  on  each  agreement  of 

SIm'  638"—  reference.     The  error  was  in  reporting  on  matter  in  an  after 

agreement  of  the  parties,  not  acknowledged. 
SMan.R.  §3.  This,  also,  was  error  on  (his  referee  act.     A  report  was 

Hj"i  '40>  made  to  the  Common  Pleas,  and  was  recommitted,  and  held, 
admV.  I.  ,l  ''ad  diy  in  court,  and  that  the  amended  report  may  be 
Cook  in  made  to  the  next  term  after  agreed  on,  and  during  which,  it 
error.  ^  <igrted  on, 

&  Mau.  R.  §  4.  This  writ  of  error  on  the  referee  act,  was  also  consi- 
H  *  k**1**  *"  ^ere^  M  we"  °r°ugnt)  relating  to  costs  and  other  matters  j 
error.  ' *"  an^  Field's  case,  5  Mass.  R.  389,  the  court  in  error,  on 
this  act  held,  that  if  there  be  a  mistake  in  taxing  costs,  error 
is  the  proper  remedy. 
s.  J.  Court,  §  5.  This,  also,  was  error  on  the  judgment  of  the  Common 
June  te™!  ■  Pleas,  in  this  case  on  this  referee  act.  The  referees  reported 
Oliver  o  '  damages,  but  no  costs ;  the  Common  Pleas  accepted  the  re- 
Boynton  in  port,  and  allowed  costs  of  court,  as  entry,  travel,  &c. ;  on  error 
error.  brought,  this  judgment  was  confirmed  as  to  the  damages,  aod 

was  reversed  as  to  the  costs  :  and  this  term,  the  pit.  in  error 
4  Han.  R.  was  allowed  his  costs  in  error ;  yet  this  was  an  error  in  law, 
438  •  and  of  the  court.   On  this  act  there  must  be  three  referees  ap- 

pointed by  the  parties .-  two  appointed  by  them,  and  they 
lo  appoint  a  third,  is  bad. 
G  Maai.  R.         §  6.  So,  error  on  a  judgment  of  the  Common  Pleas  was 
496,  Short  v.  8UStained,  the  proceedings  being  on  this  referee  act ;  and  held, 
in  error.    '     lnat  *H  tne  referees  must  hear  the  parties. 
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•    §  7.  Thus,  numerous  writs  of  error  have  been  sustained  on   Cr.  1 37. 
the  proceedings  of  the  Common  Pleas   on  this  act,  which     Art.  5. 
wholly  excludes  the  jury  trial,  and  provides  for  the  parties  ^^-v^j 
substantially  settling  their  disputes  by  reference,  before  they  l  Saik.  «83. 
come  to  court,  a  proceeding  clearly  not  according  to  the  count  of  ~~&  ^Sh7  * 
the  common  law ;  but  though  this  first  ground  of  a  writ  of  error  5^4'  u,e 
does  not  exist  in  this  case,  the  second  does ;  that  is,  the  court  Queen  v. 
above,  can  give  a  right  judgment,  if  the  tower  court  do  not.     A  ??*?.*  *!^- 
judgment  gave  one  third  of  the  penalty  to  an  informer,  where  ^  ^ 
there  was  none— on  error  reversed  as  lo  this  third,  and  the 
whole  of  it  adjudged  to  the  Commonwealth. 

§  8.  Mill  act. — So,  this  writ  of  error  has  been  sustained  1  Hm  r. 
on  this  mill  act  of  February  27,  1796,  as  to  flowing  land,  42S,  431, 
The  process  was  for  a  second  jury  on  Lowell's  complaint,  j*™*  ^ 
and  Spring  was  defaulted  after  appearance.     Jury  made  error.— 3 
their  return,  &c.  and  Spring  brought  this  writ  of  error,  and  Mao.  R. 
assigned  four  errors,  in  nulk>  *st  trratum  pleaded.     Judgment  aa0* 
reversed,  because  it  did  riot  appear  the  jury  were  not  sworn  3  Mm.  a. 
according  to  the  act ;  but  in  a  later  case  the  court  held,  that  l84'     S~ 
error  lies  not  on  this  mill  act,  but  certiorari  only ;  but  quash-  „;,**  ^ 
ed  the  proceedings  on  error.  '  error. 

The  confession  statute. — Error  lies  on  the  proceedings  on  4  Man.  R. 
this  statute.     Held,  in  this  case,  if  a  justice  of  the  peace's  5*0,  Clap  v. 
record  of  his  judgment,  refer  to  the  writ  on  file,  the  court,  Clap  in 
on  error  brought  to  reverse  such  judgment,  will  consider  the 
declaration  in  such  writ  as  a  part  of  the  judgment,  and  will 
allow  him  to  amend  his  record.     Judgment  affirmed  with 
costs.     In  this  case,  though  the  statute  is  the  ground  work, 
yet  the  judgment  and  proceedings  are  according  to  the  course 
of  the  common  Ian  ;  and  BO  error,  and  not  certiorari,  lies. 

§  9.  As  to  the  jurisdiction  of  inferior  courts,  nothing  is  l  Saand.  74. 
tntmded  within  them ;   hence,  even  the  consideration  of  a 
contract  must  be  alleged  to  be  within  their  jurisdiction,  or 
error  lies  even  after  verdict.     See  other  cases. 

§  10.  So,  error  lies  on  the  proceedings  on  the  pauper  acts. 
The  judgment  was  reversed  with  costs.  3  Mass.  R.  278, 
Brewster  v.  Uardwick. 

§  lit  Error  by  a  minor.    In  this  case,  Knapp,  a  minor,  by  l  Man  R. 
his  guardian,  brought  error.     The  error,  was  that  the  court  *7**  K£*?J| 
below  rendered  judgment  against  the  pit.  a  minor,  by  default,  error!^-l 
having  no  guardian  appointed,  &c.   But  no  costs  were  allow-  stra.  25. 
ed  the  pit.  in  error,  as  it  did  not  appear  that  Crosby,  the 
original  pit.  knew  that  Knapp  was  a  minor,  at  the  time 
judgment  was  rendered  below.     3  Johns.  R.  437,  lngersoll 
v.  Wilson.    If  one  plead  his  infancy,  a  verdict  against  him 
cannot  be  assigned  for  error. 


,d  by  Google 


WRITS  OF  ERROR. 

§  IS.  Deft,  out  of  Ike  state.  So  error  lies,  if  judgment  be 
against  him  the  first  term,  in  the  Common  Pleas,  if  out  of  the 
'  state,  at  the  time  of  the  service  of  the  writ,  and  not  returned 
before  judgment ;  and  the  pit.  in  error  has  his  costs ;  but  it 
fffjjEl  u  not  error  not  to  give  the  bond  in  such  case  provided  for, 
in  erT0^,"r'  though  such  omission  is  improper  practice.  Jackson  v.  Har- 
Wild — i       vey,  4  Mass.  R.  483. 

**•*■■  *■  §  13.  Pauper  statutes.    On  these  acts  also,  writs  of  error 

4  Utin  R.  nave  been,  uniformly,  supported ;  as  in  this  case,  which  was 
1S3,  winch-  a  writ  of  error  grounded  on  the  proceedings  in  a  pauper  case, 
«do»  t-.  on  the  act  of  Feb.  36,  1794.  Judgment  affirmed,  with  eoiU. 
HioAeid  in    The  act  pporideg  for  a  writ  of.  error> 

4Hui.Il.  §  14.  Error  by  one  who  agreed  not  to  appeal,  lie*.     Held,  if 

fiia,  Putnam  the  deft,  agree  not  to  appeal  from  the  judgment  of  the  Com- 
*  error0*"1'   inon  ***eMf  m  a  certai»  action,  this  does  not  preclude  him 

from  a  writ  of  error. 
-j2»'  w^*         $  ia*  ^ut  "  0De  aSree'  or  nu>  *ttoraey  for  him,  not  to 
„  [JnU  "s  lt  bring  error,  bis  executors  cannot  have  it,  and  the  court  on 
motion,  will  order  the  writ  of  error  to  be  not*  proeectited. 

§  1 6.  So  error  lies  on  proceedings  on  our  trustee  act,  though 

not  strictly  according  to  the  course  of  the  common  law. 

9  Mass.  R.  532,  Whiting  v.  Cockran. 

3BiuT.ini.      $  i7,  ^  p^  may  bring  a  writ  of  error,'to  reverse  bis  owfl 

judgment,  and  if  he  will  not  proceed,  the  court  may  make  a 

3  Burr.  IBM.  TU  je  to  oblige  him  to  assign  errors,  within  a  limited  time ;  and 

error  on  a  judgment  in  ejectment,  being  brought,  returnable  in 

parliament,  the  court  obliged  the  pit  in  error,  to  enter  into 

a  rule  "  not  to  commit  waste  or  destruction,  during  its  pen* 

dency." 

*pyw,  188,      £  is,  77^  {nut  in  te^  jj^y  nave  error  to  reverse  a  reco- 

Kowic't'i       verv  suffered  by  tenant  in  teal,  though  he  himself  brought 

cue.  error,  and  released  errors  to  bar  the  estate :  so  may  he  in 

remainder,  if  the  issue  fail,  though  not  privy  in  blood :  so,  he 

in  reversion.     1  Burr.  40. 

iS**!**57'        §  19.  But  a  reversioner  cannot  have  error  after  twenty 

Vata-han.      je&r$,  though  his  title  accrue  not  till  after;  as  where  a.  feme 

covert  suffered  a  recovery,  as  a  feme  sole,  A.  D.  1 707,  and 

died  1739,  and  the  reversioner  brought  error  in  1744,  five 

years  only,  after  his  right  accrued ;  out  was  barred,  as  he 

Drought  error  above  twenty  years  after  the  recovery  Buffered, 

the  words  of  the  statute  being  twenty  yean  after  the  recovery 

suffered. 

ICrineh,  ^  30.  Aottce  or  citation  essential:    Hence,  if  a  writ  of  er- 

•T  Alexin-     ror  °*  not  accompanied  with  it,  the  writ  will  be  quashed  or 

dei.  -2        dismissed,  unless  the  deft,  in  error  appears.    Thirty  days 

Cranch,4ie.  noiice,  5  branch,  321. 

Art.  6.  Errors  against  the  record,  or  not,  Stc.     So  assigna- 
ble, or  not ;  and  amendments. 
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§  1.  Against  the  record.    It  is  a  settled  rule,  that  no  feet.  Co.  137.  ■ 
directly  contrary  to  the  record,  can  be  assigned  for  error  t     Ari.G. 
as  if  A  recover  against  the  principal,  the  bail  cannot  Bay,  he  .^-v^s 
died  before  the  judgment,  as  this  is  against  the  record :  so  if  str».  684, 
E.  R.  be  sworn  as  a  juror,  returned  on  the  principal  panel,  h'|  j™^.« 
it  is  against  the  record  to  assign  for  error,  that  he  never  was  rjro.  ts,244. 
returned  by  the  sheriff  as  a  juror:  so  it  is  against  the  re-  Will.  86.— 
cord  lo  allege,  that  the  conusor  of  a  fine,  died  before  the  ^°:  J^;*69' 
test  of  the  dedimua ;  for  it  appears  the  commissioners  took  his  e  J^_g* 
conusance  after  the  dedimus  issued ;  but  it  is  not  against  to  B&c.  Abr. 
say,  be  died  after  the  conusance  taken,  and  before  the  ^l9,~ 2Ld- 
certificate  thereof  was  returned;  for  this  consists  with  the  JjJ^       ' 
record. 

§  2.  A  record  recites,  that  a  court  was  held  according  to  Cm.  Jam. 
custom  ;  it  is  against  the  record  to  say  there  is  no  such  "^i  Whist- 

CUStom.  lerr.t-*. 

L3.  The  sheriff  returned,   that  he  had   summoned   the  Cro.E3.3Ti, 
at  the  church  door.     Held,  he  could  not  allege  that  3*Uc<^1^i 
he  was  not  so  summoned,  being  against  the  record,  but  must  atr».  197'. 
sue  the  officer  to  recover  for  the  loss  of  his  land. 

Pit.  shall  not  assign  for  error,  what  he  might  have  plead- 
ed as  (o  the  scire  facias,  he.;  for  the  party  ought  to  avail 
himself  of  hit  advantage  in  proper  time. 

§4.  Matter  ofsvbetance  and  not  amendable  ;form  10  amend-  6  Co.  37, 
able.  In  a  writ  of  waste,  in  reciting  the  statute  of  Glouces-  ^*SMa'i 
ter,  the  word  dietrictionem  was  used  instead  of  destructionem ; 
and  after  verdict  and  judgment,  and  error  brought,  the  court 
held  this,  matter  of  tubttance,  and  altered  the  sense  of  the 
statute ;  and  that  it  could  not  be  amended  by  any  statute ; 
for  only  matter  of  form  is  remedied  by  any  statute. 

§  5.  In  debt  on  acapt,  the  escape,  the  fact  is  the  tubtlante,  *  s^k-  KG, 
and  the  "  commitment,  as  appears  by  the  record,  is  only  SS^  ** 
form,  and  does  not  vitiate,  on  general  demurrer." 

§  6.  But  if  error  be  assigned  on  a  mistake  in  form,  the  Dougi.  114. 
mistake  may  be  amended  in  the  court  below,  pending  the 
writ  of  error,  and  this  even  in  a  penal  action,  paying  costs 

§  7.  So  in  the  case,  pending  a  writ  of  error,  and  after  er-  Fanou,  pit. 
rors  were  assigned,  our  court  allowed  the  ad  damnum,  in  the  JJ}  e™T  *' 
original  writ  to  be  set  right ;  and  after  execution  satisfied  in  ul  c  "  f^g. 
part,  as  stated  at  large  in  Ch.  166 ;  that  is,  what  the  verdict 
found  over  the  ad  damnum,  to  be  remitted  on  record ;  like 
case,  4  Maule  &  S.  94. 

§  8.  In  this  case,  in  Henry  Blackstone,  the  same  amend-  '  **■  B}^*fs, 
ment  was  allowed,  after  error  brought,  on  payment  of  costs  wiight. 
of  the  writ  of  error. 
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§  9.  After  verdict,  every  thing  shall  be  presumed  to  be 
right,  if  the  contrary  do  not  appear  on  the  face  of  the  re- 
cord.    Wils.  255. 

Judgment  entered  in  replevin,  for  the  damages  assessed, 
'  and  after  error  brought,  pit.  allowed  to  amend  it,  and  enter 
judgment  pro  rttorno  habindo,  on  payment  of  costs  in  error. 
Several  cases  of  amendments ;  these  mentioned  after  error 
brought. 
Dougl.  1H,  §  10.  After  error  brought,  an  amendment  was  allowed  in 
Richard*  lne  orjginai  record,  in  a  matter  of  form ;  and  cited  a  case  in 
which,  after  error  brought,  the  court  amended  a  judgment, 
by  changing  it  from  "  de  bonis  jwopriw,"  to  "  de  bonis  testa- 
loru.1'  Amendment  of  writ  of  error  by  'striking  out  pit.  j 
Stra.  893. 

Art.  7.  Assigning  errors  in  fact.    §  1.  Blackstone's  rule, 

that  only  errors  tn  law  can  be  assigned,  is  not  supported  by 

the  authorities,  as  already  appears  in  the  minor's  and  other 

F.  N.  B.  46.  cases;  and  as  appears  in  the  following  cases.     The  plaintiff 

shall  assign  but  one  error  in  fact,  because  this  error,  in  fact, 

shall  be  tried  by  a  jury. 

l  Bac.  Abr.       §  2.  "  At  common  law,  a  writ  of  error  lay  for  an  error  in 

3a6,  taw,  appearing  in  the  record,  or  for  an  error  in  fact,  where 

the  party  died  before  verdict ;"  or  for  that  the  pit.  was  a 

feme  covert,  &c. 

5  Com.  D.         §  3,  And  for  such  error  in  fact,  a  writ  of  error  was  brought 

680,  Wii-      anjj  supported  in  our  Supreme  Judicial  Court,  in  Suffolk, 

Putnam  &      '  ?9?  i  pending  the  original  action,  one  of  the  defts.  died,  and 

ai.  in  error,    his  death  was  not  noted  in  the  record,  and  after  his  death, 

judgment  was  given  against  him  and  the  other  defts. ;  and  for 

this  cause,  the  judgment  was  reversed,  but  his  death  did  not 

appear  in  the  record,  and  was  a  question  of  fact. 

stiiei,  133.        §  4.  An  error  in  fact,  or  in  Ian,  may  be  assigned  on  a 

_B«c.  Abr.  judgment  by  default,  but  not  both.    Rtdgeway's  R.  61 ;  2 

Stra.  975. 
X  Bac.  Abr.       §  5.  But  error  in  fact  and  in  law,  require  different  trials, 
Ms!"*™1*'    a       cannot  be  assigned  together.     In  fact,  or  those  dehors 
the  record,  must  be  tried  by  a  jury ;  ana  m  law,  or  those  on 
the  face  of  the  record,  by  the  court ;  but  as  to  both,  the  ob- 
jection is  lost,  if  the  deft,  plead  in  nulla  est  erratum.     Carth. 
338;  6  Mod.  113,  206. 
S  Bac.  Abr.        §  6.  If  error,  m  fact,  be  well  assigned ;  that  is,  a  fact  not 
21fl-  against  the  record,  in  nulla  est  erratum,  is  a  confession  of  the 

fact  j  for  the  deft,  ought  to  have  put  an  issue  to  the  country. 
En  or  in  fact,  may  be  confessed,  but  not  in  law.     Salk.  268. 
10  Mod.  166,      §7.  An  error  in  fact  was  assigned,  viz.  that  the  pit.  was 
Orovenor  »^  afane  covert,  when  she  sued.     Not  allowed,  as  it  might  have 
izIiikM  a.  been  pleaded  in  abatement :  So  as  to  infancy. 
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§  S.  Held,  if  a  first  writ  of  error  abate,  by  the  act  of  the  Ch.  137. 
pit.  in  error,  and  he  bring  a  second  in  the  same  court,  it  does  Art.  8. 
not  supersede  execution,  as  the  first  does,  but  it  may  be  sued  i^-v^^ 
out  without  leave  of  the  court ;  but  in  error  of  matter  of  BEatt,4is, 
fact  coram  vobis,  which  is  not  within  the  statute,  requiring  fi&iai  r" 
bail  in  error,  the  writ  of  error  is,  or  is  not  a  svperiedeat,  cited'i 
according  to  circumstances  j  and  the  court  must  be  moved  Mod.  tw— 
for  leave  to  sue  out  execution,  pending  the  writ  of  error.  l^^Lf63' 
But  Dennison,  J.  said,  a  writ  of  error  coram  vobii  is  not  a  880,  iois— 
writ,  of  right.  sd.  fc  e! 

§  9.  When  a  matter  of  fact  is  assigned  for  error,  t'n  nullo  **■ — 
at  erratum  is  a  good  rejoinder,  if  the  deft,  wish  to  admit  the  dJ^os  pi. 
fact,  but  deny  that  it  is  a  legal  error ,-  but  if  he  wish  to  dis-  7,  Arnndel'i 
putt  the  truth  of  the  fact,  in  issue,  he  must  plead  it  specially.  «•• 

§  10.  By  pleading  m  nulla  at  erratum,  the  deft,  admits  the 
record  to  be  perfect,  and  cannot  afterwards  allege  diminu- 
tion ;  but  after  such  plea,  the  court  may  award  certiorari  ex 
officio,  to  supply  a  defect  in  the  body  of  the  record. 

Art.  8.   Who  may  have  a  writ  of  error,  or  not. 

§  1.  Admr.  may  have  this  writ;  as  where  White,  admr.  4 Mm*. R. 
brought  error,  and  assigned  for  error,  that  the  testator  was  ^Jr1^,hlt<'' 
non  compos,  and  under  guardianship,  when  the  judgment  was  palmer  in 
rendered,  and  no  notice  was  to  his  guardian ;  and  if  then  error. 
turn  compoi,  or  not,  was  tried  by  the  jury  in  error,  and  their  ^5'Jv5'  ^ 

verdict  was,  that  he  was  rum  compos ;  ana  the  court  held,  here  6M. |' 

was  no  error  in  admitting  a  letter  of  guardianship,  of  a  non  Saik.  395. 

compos,  regularly  issued  to  the  jury,  in  evidence  of  the  fact, 

prima  facie ;  ana  the  pit.  in  this  case,  with  the  will  annexed,  c™.  n.  S58. 

was   restored  to  all  his   testator  lost,  with   costs  of  suit; 

So,  the  executor  has  error  to  reverse  the  attainder  of  bis 

testator. 

§  3.  But  an  admr.  de  bonis  non,  cannot  have  error  on  a  *  **«••  R- 
judgment,  to  reverse  it,  recovered  against  the  executor ;  for  ,4^°^  ut' 
there  is  no  privity  between  him  and  this  admr.  with  the  will  error 
annexed ;  and  further,  "  a  judgment  recovered  by  the  exe-  •.  Ctambct- 
cutor  cannot  be  executed  by  the  succeeding  admr."  If  not  jSJn83~1felT' 
satisfied,  he  must  bring  a  new  action  for  the  original  debt. 
See  Ch.  29,  Executors  and  Administrators. 

§3.  It  is  a  settled  rule,  that  no  person  can  have  error,  who  *  B&c.  Afar, 
was  not  party,  or  prhy  to  the  judgment,  or  who  was  not  injured  3.       p 
by  it:  So,  error  lies  not  against  any  but  him  who  is  parly  or  Error,  D. 
pmy  to  the  first  judgment,  his  heirs,  executors,  or  admrs. 

§  4.  And  a  ttranger  to  a  judgment  cannot  bring  error,  and  2  H>wk.  P. 
has  no  way  to  avoid  it  but  by  plea ;  and  so  a  purchaser  of  Jj'  ^JlT2 
land  of  one,  afterwards  outlawed,  as  he  may  falsify,  not  only  igi, 
as  to  point  of  time,  wherein  the  felony  is  supposed  to  have 
been  committed,  but  also,  as  to  the  point  of  the  offence  ;  ex- 
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Ch.  1 37.  cept  where  the  man  is  found  guilty  by  verdict,  the  purchaser 
Art.  8.      can  falsify  only  as  to  the  point  of  time.    A  judgment  votda- 
s^-v"^>'  hie  only,  the  party  can  avoid  it  but  by  error. 
3  Com.  D.  §  £,   Vouchee  may  have  error  ;  as  if  one  be  vouched,  and 

if^wifV'  emer  mt0  warranty>  and  loses,  he  may  have  a  writ  of  error, 
Com.  D.6B6.  and  assign  the  errors  which  happened  between  the  demand- 
ant and  tenant,  or  between  the  demandant  and  vouchee. 
F.  N.B.&0.       J  6.  So   the  tenant  may  have  one  writ  of  error,  and  the 
— | Bac-       vouchee  another,  on  the  same  judgment,  and  pending  at  the 
same  time :  so.  infant  vouchee,  in  a  common  recovery,  has 
error. 
F.  ff.  B.  47.       §  7.  So,  one  in  reversion,  &c.  may  have  error;  as  If  he 
~10  Rj^~  pray  to  be  received  on  default  of  the  tenant  for  life,  or  for 
Com.  d7i88.  "'**  ^rst  pleading ;  and  is  received,  and  pleads  and  loses,  he 
—3  Co.  4.  a.  shall  have  a  writ  of  error,  and  assign  the  error,  between 
l  Bun.  the  demandant  and  tenant,  or  between  the  demandant  and 

410'  himself;  and  if  tenant  for  life,  lose  by  default,  he  in  revenim 

shall  have  a  writ  of  error,  though  not  received,  nor  prayed 
to  be  received,  and  shall  assign  tor  error,  the  matter  between 
the  demandant  and  tenant ;  and  see  arc  5 :  So,  he  in  rever- 
F.  N.  B.  47,   sjon  or  remainder  on  an  estate  tail,  may  assign  errors,  and 
Sot"'  thereon  the  tenant  shall  be  restored. 

F.  N.  B.  47,      §  8.  Tenant  in  lam  may  have  error ;  as  if  the  tenant  alien, 
Note*,  pending  the  writ,  and  afterwards  judgment  is  given  against 

him,  he  may  bring  error;  and  if  he  reverse  the  judgment, 
the  feoffee  may  enter  on  him ;  but  the  alienee  cannot  have 
error  for  want  of privily. 
Cro.Ei.294,      5  9.  Tenant  of  the  land,  when  he  may  have  error  or  not. 
Beechet's      if  ne  ^wc/atm  all  right  in  the  land,  he  cannot  have  this  writ ; 
but  he  may  if  he  lose  by  confession  or  default.     8  Co.  Bu- 
cher's  case. 
?  Bac.  197.        §  10.  Heir  and  executor.    If  A  recover  land  and  damages 
nS'Jjj?"     against  B,  and  B's  heir  release  errors  in  respect  of  the  land; 
Williams'*,    yet  B's  executor  may  have  error  in  respect  of  the  damages, 
William*.      So,  if  A  recover  dower  and  damages  against  B,  and  B  brings 
error,  and  pending  it,  A  dies,  whereby  her  estate  in  deter- 
mined, yef  B  may  bring  error  against  her  executor  and  re- 
verse the  judgment  in  respect  of  the  damages. 
Rol.  Abr.  §  11*  Party  to  the  judgment,  has  error.     As  if  judgment  be 

749. — Bac.    against  J.  S.  for  land,  error  must  be  against  him,  though  he 
Abr.  196.       had  nothing  in  the  land,  and  not  against  the  tenant;  but  in 
such  case,  a   writ  of  scire  facias  must   issue    to    all    the 


4  Bac  Abr.        6  12.  Summons  and  severance  in  error.     If  an  erroneous 

weT"8***"     judgment  be  given  against  two,  one  of  them  may  bring  a 

writ  of  error,  and  may  summons  and  sever  the  other;  for  it 

is  reasonable  he  discharge  himself  of  an  erroneous  judgment, 
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though  the  other  will  not  intermeddle.  But  if  one  proceed  Ch.  137. 
to  assign  errors  without  summoning  and  severing  the  other,  Art.  8. 
the  assignment  of  errors  by  him  alone  is  void,  and  execution  v^-v-^' 
may  issue.     Cro.  £1.  892,  Andrews  v.  Lord  Cromwell. 

§  13.  Principal  and  bail.     His  a  settled  principle  that  the  Cro.in.40B, 
bail  cannot  have  error  on  a  judgment  against  the  principal ;  ffijjjff*^ 
nor  the  principal,  error  on  a  judgment  against  the  bail ;  error  Bac.  Abr. 
in  the  principal  judgment  is  no  plea  in  scire  facias  against  iv9. 
bail ;  nor  in  debt  on  an  erroneous  judgment. 

§  14.  Principal  and  trustee.  If  judgment  be  against  B,  **■ Em,r' 
and  C  be  attached  as  trustee  of  B,  C  shall  not  have  a  writ 
of  error  of  the  judgment  against  B ;  for  C  only  comes  in  as 
garnishee,  by  the  custom,  and  is  not  party  or  privy,  nor  shall 
the  principal  have  error  for  want  of  service  on  a  trustee. 
Whiting  v.  Cochran,  9  Mass.  R.  533. 

§  IS.  Feme  covert.  If  A  be  sued  as  a  feme  sole,  when  she  2  Bac.  Abr. 
is  a  feme  covert,  and  she  pleads  to  issue  as  a  feme  sole,  and 
judgment  is  against  her,  and  she  is  taken  in  execution,  she 
ana  her  husband  may  have  error.  So,  if  a  feme  covert  and 
others  be  sued,  they  all  with  the  husband,  may  have  error. 
Judgment  against  a  minor,  because  a  minor  cannot  appeal ; 
he  may  have  error.     1 1  Mass.  R.  300. 

§  16.  Horn  fro©  or  more  have  error.     If  three  persons  be  Bac.  Abr. 
sued,  and  one  an  infant,  and  the  other  two  not,  and  all  appear  J9^~  D 
by  attorney,  and  judgment  against  them  ;  they  must  alljoin  in  085.-3    ' 
error ;  for  the  judgment  is  entire  and  cannot  be  bad  as  to  the  Hod.  134— 
minor,  and  good  as  to  the  other  two.     So,  judgment  against  b^^Jm?^, 
A  and  B,  they  must  both  join  in  error,  and  if  one  will  not,  5  cdm.  D. 
he  must  be  summoned  and  severed.      But  trespass  against  687— 2  Cro. 
thru  persons,  and  judgment  against  tao,  and  one  acquitted,  l?e£r'jCro" 
the  two  may  have  error.     So,  in  trespass  against  two,  and  gctm?! 
execution  of  the  damages  is  had  against  one  only ;  and  the  case.— Stra. 
pit.  is  satisfied,  and  he  against  whom  the   execution  was,  233.— i 
died  i  yet  the  survivor  may  have  error ;  and  it  is  enough  it  Wlla'80- 
appear  any  where  one  is  dead.    Judgment  against  three 
executors,  two  cannot  bring  error. 

§17.  Two  judgments,  as  in  partition,  &lc.     In  partition,  1.  Cro.El.a35. 
That  partition  be  made :  2.  That  partition  be  established  ;  ^jg^w 

error  lies  not  on  the  first.     Same  in  account ;  but  where  the  T.  wood a 

first  judgment  is  the  principal  one,  as  in  ejectment  or  dower,  Com.  D. 
for  the  recovery  of  the  land,  error  lies  on  it ;  and  the  second  T-j^ias'— i 
judgment  for  the  recovery  of  damages,  is  merely  accessory;  d.  40  41. 
but  it  is   otherwise  in  trespass   and  case ;    for  there   the  —2  Cro. 
damages  are  the  principal  part ;  nor  does  error  lie  till  judg-  ¥6-*T* 
ment  against  all.     11  Co.  38.  _n  Co* 

§  18.  A  surviving  promisee,  cannot  join  with  the  adminis-  39,  41. 
trator  of  the  one  deceased,  in  an  action.     1  Mass.  R.  480. 
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Cti.  137.  §19.  All  against  whom  judgment  is,  must  regularly  join  in 
Art.  9.  error,  for  conformity,  though  some  gain  nothing  by  the  re- 
t^^v^^/  venal.  A  certiorari  to  remove  an  indictment  against  A,  will 
5  Con.  D.  not  remove  one  against  A  and  B ;  or  one  as  to  salt,  one  ag  to 
i!5*^alk'  faTt^Sn  *"& !  an^  so  °f  ot ner  variances. 

5  Mod.  6B.         §  20,  ^  'n  a  wr*1  °f  error  all tne  parties  to  the  first  judg- 

ment do  not  join,  it  is  not  amendable.      It  is  substance  not 
form. 

6  Mod.  330,  §  21.  Judgment  against  three,  in  the  C.  B. ;  they  brought 
Brace's  cam.  error  in  B.  K.  and  before  the  record  was  certified,  one  died. 
130  240        Held,  his  death  must  be  suggested  on  the  record,  and  execu- 

'  tion  go  against  the  survivors.     Death  of  one  pit.  in  error, 

does  not  abate  the  writ ;  and  12  Mod.  494,  his  death  must 

be  noted. 

Euex,Mtn.      Art.  9.  Proceedings  in  error.     §  1.  As  settled  in  Pem- 

Sup.  Jud.      broke  v,  Abington,  post,  error  may  be  sued  out  any  time. 

Court,  Not.     c,      , ,  ■       r     ■  i.  Ja  ei    i      .i_         r 

1812,  Shud  ™  (he  scire  factas  to  hear  errors  and  errors  filed ;  therefore, 
den,  pit.  in  in  this  case,  Saunders,  October  17,  1812,  sued  out  his  writ 
%7°'  r'«.  .  °f  error)  (court  held  in  November,)  directed  to  S.  D.  Esq. 
BrmSven  chief  justice  of  the  C.  C.  C.  fleas.  Witness,  Theo.  Par- 
filed  in  the  sons,  Esq.  at  Salem,  and  signed  by  the  clerk ;  to  which  D. 
clerkUoffice  made  return  October  18,  1812,  thus:  I,  S.  D.  chief  justice 
Court,  to  be  of  the  C*  C*  of  C*  Pleas  for  the  middle  circuit,  in  the  corn- 
held,  fcc.  monwealth*  of,  &c.  do  certify  to  the  hon.  justices  of  the  S.  J. 
October  19,  Court,  the  record  and  process  and  all  things  touching  the 
1819,  and  game,  in  a  certain  action  which  was  heard  before  the  justices 
tohe artr^  °f tne  C.  C.  aforesaid,  holden  at  Ipswich,  &x.  on,  &c.  in  as 
roiii,  theo  ii-  full  and  ample  a  manner  as  the  same  now  remains  in  the 
•nod.  clerk's  office,  of  all  the  judicial  courts,  holden  in  the  county 

of  Essex.     In  testimony  whereof  I  have  caused  my  seal  to 
be  affixed  to  this  action,  this  18th  day  of  October,  1812. 
S.  D.  (Seal.) 
The  English  practice  is  different.    See  Keb.  642 ;  Roll's. 
Abr.  763  ;  F.  N.  B.  20  E. ;  Johns.  Ca.  169. 
s  Man.  R.         §  2.  In  this  action,  the  court  said,  that  a  writ  of  error  be- 
broll/^Ab-  ing  a  writ  of  wright,  ex  debiio  jvstilia,  may  be  taken  out 
iogton  iii        without  motion ;  and  that  the  errors  ought  to  be  inserted  in 
error.      '      the  scire,  facias,  in  order  that  there  may  be  a  decision  the 
first  term ;  and  it  seems  by  this  case,  that   errors  may  be 
filed  in  the  clerk's  office  before  error  is  sued  out. 
3iio'<fS'(h"       §  ^*  'n  lm*  case' tne  court  held,  that  a  writ  of  error  may 
r.  Franklin     ^e  relumed  and  determined  in  a  county,  other  than  that 
iu  error.        in  which   the  original  judgment  was   rendered ;   no  costs ; 
error  in  law,  the  error,  surviving  promisee  cannot  join  with 
the  deceased's  adm'r.     A  writ  of  error  tested  before  judg- 
ment, is  good,  if  returned  after.     Vent.  255 ;  1  D.  &  E.  280 ; 
5  East.  145.  ■■ 
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§  4.  If  two  persona  bring  a  writ  of  error  on  a  judgment  Ch.  137. 
against  themselves  and  a  third  person,  and  his  death  is  not     Art.  9. 

suggested  on  the  record,  the  court  on  motion,  will  quash  the  .^-v-^/ 
writ  of  error.     In  Martin's  case,  1  Mass.  R.  347,  the  pit.  in 
error  petitioned  for  a  writ  of  error ;  this  is  the  first  proper 
step  in  error.     3  Mass.  R.  223,  Andrews  &  al.  in  error  v. 
Bossworth ;  2  D.  &  E.  738. 

§  5.  Supersedeas  is  of  course, such  to  the  execution,  but  not  1  S*lk.  Ml. 

to  an  action  on  the  former  judgment ;  but  for  caution,  a  su-  ziD" &  *" 

persedoas  is  often  moved  for,  and  issued,  to  prevent  execu-  caje  above 

tion.    So  was  the  practice  in  Putnam  &  al.  in  error  v.  Wil-  of  .WnUtsw 

liams.    Error  brought  on  a  judgment  of  the  Supreme  Judi-  *  p<"n»m* 

cial  Court,  Nov.  Term,  1790,  and  moved  for  a  supersedeas,  After  ie»nre 

and  it  issued  as  follows.     Original  judgment  in  Etttx  county,  of  nodi  on 

Commonwealth  of  Massachusetts,  Suffolk  ss.  At  a  S.  J.  n-  •*•  QOt 
Court  of  the  Commonwealth  of  Massachusetts,  begun  and  ™£^JL" 
holden  at  Boston,  &c.  on  the  third  Tuesday  of  February,  ieica,  can 
1793,  on  motion  of  T.  P.  Esq.  for  Barth.  Putnam,  F.  Cabot  Parent  the 
and  others,  to  show  cause  why  an  execution  issued  on  a  °??r  "J?1" 
judgment  recovered  by  Samuel  Williams,  against  the  said  execBtion, 
Putnam  and  others,  should  not  be  stayed ;  ordered,  that  the  then  begun, 
said  Putnam  and  others  notify  the  said  Williams  to  appear  ~*  I^7'* 
before  the  Sup.  Jud.  Court,  now  holden  at  Boston,  &c.  on  j^(b  j^ 
Monday  the  5th  day  of  March  1792,  to  show  cause,  if  any  545.-1  D.' 
he  has,  why  a  supersedeas  should  not  issue  upon  the  execu-  fc  E-  na- 
tion, issued  on  tne  said  judgment.    Signed  by  the  clerk.  LsEa»t,43» 


One  issued,  and  this  judgment  was  reversed ;  and  the  error  _j  bm.  k  ' 
was,  for  that  it  was  for  the  pit.  and  one  of  the  dells.    A.  Ca-  ?-  379 — 
Cabot  died  before  it  was  rendered,  and  his  death  was  not  ^jjfeffi' 
noted  on  the  record.     Judgment  in  Bristol  county ;  reversed  „,„  ojg 
in  Kennebec.     1  Mass.  R.  480 ;  4  Mod.  52 ;    8  Mod.  209 ; 
1  P.  W.  351. 

If  the  house  of  lords  reverse  a  judgment,  given  for  the  deft, 
in  ejectment,  they  must  also  give  judgment  Tor  the  pit.  to  re- 
cover his  term ;  and  we  have  seen  above  that  where  the 
court  above  cannot  give  tlje  right  judgment,  on  the  reversal 
of  an  erroneous  one  below,  error  does  not  lie. 

§  6.  It  is  an  improper  practice  to  insert  the  particular  er-  a  Haw.  r. 
rors  in  the  writ  of  error ;  they  should  be  stated  in  the  scire  p83'  ?'"<* 
facias  to  hear  errors.     It  is  enough  to  say  in  the  writ  that  Adanu.' 
manifest  error  has  intervened. 

§  7.  This,  generally,  has  been  our  practice  in  the  federal  American 
and  state  courts,  to  assign  the  general  error  in  the  writ  of  er-  E['ctlin?' 
ror,  and  on  the  record's  being  in  the  court  above,  to  assign  s8I>M2>tc- 
and  file  particular  errors,  then  to  issue  the  tcire  facias  to  the 
deft,  in  error,  to  hear  errors,  and  to  include  them  in  it.     See 
also,  Bingham,  pit.  in  error  v.  Cabot  &  al. ;  Captain  Saun- 
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Ch.  137.  den,  pit.  in  error  v.  Upton  &  al.  Essax  S.  J.  Court,  A.  D. 
Art.  10.  1813;  and  Gould  in  error,  ■gaunt  the  Commonwealth,  Essex 
v_*-v-w   S.  J.  Court,  1 78fi. 

Stra.  682,  §  8.  The  writ  of  error  must  describe  the   suit  by  the 

k^rt!0  — '  Lames  °f  *""  ^le  P^rt'es,  though  ad  grave  damnum  of  those 
iSaik.3is.-~  oa'y  WB0  briug  error.  So  all  executors  against  whom  judg- 
3  Mod.  374.  ment  was,  though  one  only  appears,  and  where  error  re- 
-— 6  Com.  D.  gnects  lands,  the  tertenants  must  have  notice  to  appear  and 

defend.    If  not  of  strict  right  it  has  long  been  the  course. 
2  D.  ft  E.  §  9.  It  is  a  general  rate,  if  it  any  way  appears  that  a 

78.— *  H.  writ  of  error  is  brought  Jar  delay,  the  court  will  not  stay 
D  &E~78    proceedings  on  the  original  judgment.     If  the  deft,  bring 

76, t  i,.  '   error,  and  the  pit.  sue  the  judgment  and  get  a  second  judg- 

438.— 3  D.  ment,  he  cannot  sue  execution  on  it,  pending  error. 
JbuIj^im.  $  10*  Th°u8a  'l  '9  a  contempt  of  court  to  levy  an  execu- 
— Bum*  t'oa  a*ter  err°r  brought,  yet  it  is  not  to  take  it  out  before 
376.— 4  fj,  notice  of  error  brought,  and  a  writ  of  error  is  no  supersedeas, 
w-Y"""**  ''"  a"°*,ance  or  notice  of  it,  and  if,  before  this,  the  officer 
__JiStn.  -}|  has  seized  goods,  he  after  must  proceed  to  sell ;  if  a  writ  of 
6«.— l  B«.  error  abate,  or  be  defective,  it  is  do  supersedeas,  and  to  make 
ft  p.  4T8 —  it  a  supersedeas  to  an  execution,  bail  must  be  put  in.  Per 
B  Hod.  111.  Buller5  j_  See  fc  and  s  D.  &  E.  9,  669,  714. 
X  Bac.  Abr.  Art.  10.  Diminution  and  death  of  partiu.  §  1 .  If  on  the 
904,  Ms,  first  certiorari,  the  whole  record  be  not  sent  up,  the  pit.  in  er- 
22*p^l5i  "*  maJ  8Ug8est  diminution,  and  pray  another  certiorari  to  the 
r.  MoatBgb.  jndg6  below,  to  certify  all  the  record ;  hut  no  diminution  can 
-~c«>.  ei.  be  alleged,  contrary  to  the  record  certified.  The  plea  in 
84r~a^°d*  nullo  est  erratum  admits  the  record  well  certified  j  nor  can 
lio'.— ***'  tne  Part7'  a*"ler  tn'3  P'ea  plea-ded,  Pray  another  certiorari, 
Sua.  S07.  or  after  he  has  pleaded  a  release,  &c.  but  the  court  to  in- 
form themselves,  may,  ex  officio  award  one,  for  the  court  must 
give  judgment  on  the  whole  record,  and  not  upon  any  par- 
ticular point,  brought  before  them  by  the  pleadings. 
z  Cro.  £54.  §  2.  Diminution,  variance,  or  a  part  not  sent  up,  may  hap- 
— J*£  '«•  pen  in  many  ways,  Dyer,  173 ;  1  Salk.  264 ;  1  Rol.  753 ;  1 
ZTcreich!  k'd-  269 »  3  Co-  2  a, ;  generally,  if  the  writ  of  error  has  a 
180,  Wood  '  material  variance,  it  abates,  ana  the  pit  has  a  new  one ;  and 
r.  Lide.         for  expedition  he  may  quash  his  own  writ,  by  motion. 

§  3.  Error  served  before  the  return  day,  may  be  returned 
after,  even  at  a  subsequent  term,  and  the  deft's.  appearance 
waives  all  irregularity  in  the  return.  But  there  is  a  differ- 
ence, viz. :  if  the  diminution  alleged,  be  in  a  matter  collateral, 
as  the  warrant  of  attorney,  or  any  mesne  process  that  is 
not  of  the  body  of  the  record,  it  may  be  alleged,  after  m  mil- 
to  est  erratum  is  pleaded ;  but  otherwise,  if  it  he  of  the  mate- 
rial parts  of  the  record  itself,  as  if  returned  in  the  detinue 
only,  where  the  first  action  was  in  the  debt  and  dtttntt. 
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*S  H.  VI.  10 ;  Cases  Temp.  Hardw.  US ;  9  E.  IV.  32 ;  1 H.   tilt.  131 
VII.  SI.     Bee  Ch.  138,  a.  4,  a.  9  ;  other  cases  as  to  dimimi-   Art.  II. 
tiou,  Com.  R.  115,  Sterling  v.  Tanner,  id.  US;  1   Salk.    v^-v**/ 
B6T;  2  Ld.  Raym.   1156,   1122,  Tyson  r.   Hiliard;  Yelv. 
108;  1  Wils.  181,  183,  Dyke  v.  Sweeting  in  error;  1  Ld. 
Raym.  695. 

§  4.  On  a  suggestion,  the  citation  has  been  served,  but  hot 
sent  up  with  the  transcript  of  the  record,  a  Certiorari  will  bo 
awarded.     3  Cranch.  514,  Field  v.  Milton. 

§  5.  By  the  rales  of  the  Supreme  Court  of  the  United 
States,  if  either  party,  in  real  or  personal  actions,  die,  pend- 
ing error,  his  representatives  may  voluntarily  become  par- 
ties or  they  may  be  compelled  to  become  parties :  2.  At 
common  law,  the  death  of  parties  before  judgment,  abated 
the  suit;  and  some  statute  became  necessary  to  keep  the 
suit  alive  and  brine  in  the  representatives  of  the  deceased. 
Where  the  cause  of  action  survived.  See  Judiciary  Act  of 
Congress,  of  September  24,  1789 ;  17  Ch.  II.  s.  8 ;  and  Acts 
of  Massachusetts,  Kentucky,  &c.  3.  At  common  law,  ,in 
error  on  judgment,  rendered  in  personal  actions,  if  the  pit 
In  error  otes.  before  errors  assigned,  the  writ  abates ;  but  if 
after,  the  deft,  may  join  in  error,  and  have  judgment  affirm- 
ed, if  Hot  erroneous,  and  may  then  revive  it  against  the  pit's. 
representatives :  4.  But  a  writ  of  error  in  personal  actions 
does  not  abate  by  the  death  of  the  deft-  in  error,  be  it  before 
or  after  errors  assigned,  and  his  personal  representatives  may 
voluntarily  come  in,  and  if  not,  a  scire  facias  may  issue, 
to  compel  them  to  become  parties.  Green  v.  WaLkins,  8 
Wheaton,  260. 

Art.  11.  Assignment  of  errors,  fte.  §  1.  When  the  record 
is  removed,  the  pit.  assigns  his  errors  in  the  court,  Or  in  the 
clerk's  office ;  must  be  on  record,  and  in  due  time,  or  his 
writ  is  discontinued,  and  if  he  proceed  in  error  he  must  sue 
out  another ;  and  if  in  a  dilatory  manner,  the  deft  may  sue 
out  execution,  or  have  costs. 

§  2.  Fit.  may  assign  an  error,  in  fact,  at  in  law,  but  not  3  Crumb, 
both,  for  the  reason*  above ;  may  assign  several  errors  in  *^^~   „. 
law ;  but,  in  fact,  but  one ;  nor  any  itt  fact,  after  the  scire  _stra.'ffT5." 
fttcias  issued.    Alt  the  pits,  join  in  assigning  errors ;  and  by  — 2Cn>.  94. 
one  only,  is  a  discontinuance;  and  most  he  particularly  as* 
signed,  generally. 

When  the  pit  has  assigned  his  errors,  and  the  deft,  comes; 
in  oh  scire  facias,  he  may  plead  generally,  or  he  may  phSadt 
in  abatement  for  variance,  and  defects,  as  In  other1  cases. 
The  deft  may  plead  the  general  plea  in  bar,  at  in  nulfo  est  er- 
ratum, or  he  may  plead  specially  to  the  points  assigned  j  and 
if  the  pit.  in  error  assign  an  error  in  fact,  and  the  deft  dent 

vol.  v.  10 
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Ch.  137.  the /act,  he  ought  to  put  it  in  issue;  and  if  he  plead  in  nut- 
■rfrt.  12.  lo  est  erratum,  he  thereby  acknowledges  the  fact  to  be  true, 
i^w  as  is  alleged-  This  plea  is  in  the  nature  of  a  demurrer ;  it 
%  Bac.  Abr.  admits  a  fact  well  pleaded,  but  not  a  fact  badly  pleaded,  as  a 
?w'^pro"     matter  against  the  record. 

c™.'c«t~63       §  '"  *^ne  oeat  practice  is,  for  the  deft,  in  error  to  take  no- 
Dyc'r  34,        tice  of  the  errors  assigned,  and  to  plead  to  them  without  scire 
Gould1*        facias,  and  this  practice  is  common ;  but  if  he  do  not  consent 
mtL-^lkr   to  ^°  **''*»  a  *c*1'efac'as  lo  bear  errors  must  issue,  and  be 
tin'i  cue       served  in  due  season  ;  and  as  it  regularly  contains  the  errors 
aboTcLeoo,  to  be  answered,  so  it  informs  the  deft,  in  error  of  what  he 
390.— 3         must  answer  in  his  pleas.     But  where  land  is  in   question, 
am' 208—     oncl  lnere  are  tertenants,  usually,  they  must  be  warned  to  ap- 
Djer,  321.     pear  by  scire  facias  ;  though  this  is  not  of  strict  right,  yet 
—3  Mod.       it  is  usual  in  ours  and  the  English  practice,  to  notify  them, 
gl?'- 4Cro-  one  and  all,  for  they  may  have  releases,  or  other  matters  to 
plead  in  bar,  of  the  writ   of  error ;  and  if  one  tertenant  ap- 
pear, and  say  there  are  others  not  warned,  another  scire  fa- 
cias shall  go  to  them,  and  even  a  third  or  a  fourth,  for  good 
cause  shown. 
%  Bac.  SOS.        §  4.  It  is  a  general  rule  in  pleading  to  errors  assigned,  if 
the  deft-  admits  the  fact  to  be  true,  and  denies  it  is  any  error 
in  law,  for  him  to  join  issue  on  nulla  est  erratum,  and  say 
there  is  no  error- — meaning  there  is  none  in  law. 
5  Com.  D.         §  5.  If  the  pit.  discontinue  after  in  nulla  est  erratum 
703-  pleaded,  he  shall  not  have  a  new  writ  of  error  ;  otherwise, 

if  before  plea. 
Siio.  186.  If  the  deft,  die  after  in  nulio  est  erratum  pleaded,  the 

court  may  reverse  the  judgment,  without  a  new  writ  of 
error;  for  the   writ  does  not  abate.     This  writ  will  be  dis- 

5  Crancb  missed,  if  neither  party  appears  when  called.  3  C  ranch,  £39, 
239.        '      Radford  v.  Craig. 

6  Co.  23  26  ^RT* 18-  fittest  of  errors,  &c. — §  1 .  The  deft-  in  error  may 
cue  of  Rod-  also  plead  a  release  of  error.  There  are  many  cases  in  the 
dock.  books,  of  releases  pleaded  in  error,  and  the  question  usually 

turns  on  the  construction  of  the  instrument,  as  in  other  cases. 
The  general  rules  are:  1.  When  the  pits,  sue  for  &  joint 
interest,  the  release  of  one  bars  all :  but  8.  When  several 
are  charged  and  condemned  in  a  joint  action,  there  they 
have  not  any  joint  interest,  though  charged  jointly;  and 
when  they  bring  a  writ  of  error  to  discharge  themselves,  the 
release  of  one  cannot  bar  the  others-;  for  they  have  not  any 
joint  interest,  hula  joint  burden;  as  in  replevin  against  six, 
one  avowed,  and  the  other  five  made  conusance,  as  his  bai- 
liffs ;  and  against  them  the  pit-  recovered  his  damages  and 
costs;,  and  they  six  brought  error,  in  bar  of  which,  the  now 
deft-  pleaded  the  release  of  one  of  the  live,  and  the  now 
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pits,   demurred,  and  judgment  for  them  on  the  principles   Ch.  137. 
above  stated.  J3rt.  12. 

§  2.  Generally,  if  several  sue  and  have  judgment  against  -^v^s 
them,  and  bring  a  writ  of  error,  a  release  of  one  pit.  is  a  bar,  3  Mod.  135. 
for  they  all  originally  sued  a  joint  personal  demand  ;  and  the  — Ld-Rarm. 


of  one,  may  be  considered  as  a  release  of  what  they  ,-   '~ n  «w 

i  :.:_ ..1        /iri. i    :.:_  : o  D..__     ,-MJ.  Com.  D.  703. 


release 

claimed  jointly-     Who  must  join  in  error.     3  Burr.  1792  ; 

I  Wils.8S;  8  Ld.  Raym.  1532.  737. 

§3.  Trespass  against  two  defts. ;  judgment  against  both.  Cro.  J.  lie, 
They  brought  error,  and  pending  it,  one  of  them  released  to  iJTfc*™  * 
the  deft  in  error,  the  original  pit.  and  tie  pleaded  it  after  the 
last  continuance;  and  on  demurrer  held,  it  barred  only  him  '  ■ 

giving  it;  for  both  bring  error  to  be  discharged  of  the  dama- 
ges, &c.  lost  by  the  first  judgment  against  them,  and  to  be 
restored  to  their  lost  possession ;  and  being  joined  in  the 
first  action  by  the  pit.  and  not  of  their  own  voluntary  act,  it 
is  not  reasonable  one  shall  prejudice  the  other ;  but  other- 
wise, if  they  had  been  pits,  by  their  own  act,  as  in  debt  on 
bond,  &c-  and  had  been  barred  in  judgment,  in  error  on  it ; 
the  release  of  one  bars  the  other  ;  "  for  as  one  might  have 
released  the  obligation,  or  discharged  the  principal  action, 
which  should  have  barred  his  companion,  wherein  they  are 
joint  pits,  by  their  voluntary  act :  so,  the  release  of  the  writ 
of  error  by  the  one,  shall  bar  the  other.'*  So,  judgment 
was  reversed  only  as  to  him  who  did  not  release,  and  he 
was  restored. 

§  4.  So,  if  there  be  judgment  against  several  in  the  reality,  cro.  El  65. 
is  in  partition,  and  one  release  errors,  this  does  not  bar  the 
others. 

If  error  be  brought  to  reverse  a  common  recovery,  a  ter-  1  Bmr.  369, 
tenant  can  plead  nothing  to  the  scire  facias,  but  a  release  of  w    a"     v 
errors.     The  error  was,  "that  the  vouchee  before  the  ren-  and  410.-3 
dition  of  the  judgment,  died  without  issue."  Lord  Mansfield :  Burr.  1723, 
Though  it  is  the  practice  to  issue  a  scire  facias  to  the  terten-  1TT2- — * 
ants,  yet  they  have  nothing  to  do  with  the  matter  ;   all  the  5sb8— «D 
te (tenant  can  do,  is  only  what  any  amicus  curim  can  do,  viz.  £  e.  17.— 1 
produce  a  release  of  errors  ;  but  he  has  nothing  to  do  in  in-  9tra.  %4-L— 
terest.     Dennison  J.  ,Ae  is  not  party  to  the  record  ;  can  only  i0B'i£.'*4' 
plead  a  release  of  errors  to  defend  his  possession,  or  for  the  H^h  °"  *" 
sake  of  purchasers ;  but  he  cannot  plead  in  abatement  to  the 
writ,  as  he -is  no  party  to  the  suit;  Foster  J. ;  cannot  show  the 
judgment  to  be  erroneous- 

§  5.  Though  a  writ  of  error  be  sued  out  before  judgment  1  d.  &  E. 
is  signed,  it  can  have  no  effect  till  it  is  signed  ;  and  bail  in  279, 624, 
error  cannot  surrender  the  principal.  1  Bos.  &  P.  478  ;  3  ■>»ques  ■- 
Bos.  &  P.  137J  6  Johns.  R.  337.  GnjJI-. 
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Ch.  137.  §  6.  Constructive  release  of errors.  Held,  the  submission 
Art.  13.  vt  an  action  by  rule  of  court,  to  referees,  mutually  chosen  by 
s^v-%/  the  parties,  operates  as  a  waiver  or  release  of  errors,  or  ■• 
10  Man.  R.  an  estoppel  to  assign  them,  in  the  proceedings  prior  to  such 
S53,  Fcniib  submission. 

fids*1*  **T"  * S'  t^u^(menf  W  *•*»•*»  #*•     This  cannot  he  given 

but  where  there  was  judgment  below  ;  therefore,  the  scire 
facias  always  is  to  send  up  or  certify  the  record,  if  judgment 
that  has  been  recorded  i  and  the  judgment  above,  must  be  of 
course  to  affirm  the  judgment  below,  or  to  reverse  it  in  whole 
or  in  part ;  in  part,  as  to  the  subject  matter,  see  Reversal,  or 
as  to  a  party,  as  in  Farly  v-  Snidstqn  above,  a.  IS.  Errors 
l  Strs.  607.  Dat  amendable  till  $  G-  I. ;  but  by  it  one  pit.  in  error,  *to, 
SM.  may  be  stricken  out.    Cowp.  425  ;  Stre>  90S. 

4  1-  But  it  is  often  a  material  question,  when  the  court 
above  affirms  a  judgment,  what  it  is  to.  do  in  relation  to  the 
execution  of  it ;  or  when  it  reverses  the  judgment  below, 
what  it  is  to  do  in  respect  to  «  further  judgment  and  execu- 
tion. It  has  already  appeared  in  this  chapter,  that  it  is  one 
of  the  two  great  requisites,  to  the  sustaining  of  a  writ  0/ error-, 
that  the  case  be  such  that  the  superior  oourt  have  power  to 
render  a,  rightjudgmmt,  where  the  inferior  one  has  rendered 
a  wrong,  judgment. 
ISannd.  §  2.  If  on  this  writ  of  error  the  judgment  be  affirmed,  that 

??^r~ *  court  which  affirms  may  also  give  judgment  for  costs,  for  de» 
Cm  El  707  '*v  °f  execution ;  and  may    award  execution  without  scire 

'  facias.     Reversed  in  part,  Ch-  1 49,  «  2. 
Jt)&K  §  3.  In  debt  on  a  judgment  affirmed  in  error,  the  jury  by 

78,  EntwiiUe  Wfl7  **"  damages,  may  give  interest  on  the  sum  recovered  by 
It  At.  the  judgment,  from  the  time  qf  signing  it,  where,  by  the   ■ 

|r*j*tf*  practice  of  the  court,  ip  which  error  is  brought,  such  interest 
347,  -5 D.'  is  not  allowed  in  costs,:  on  the  affirmance  in  our  practice, 
i£.  9.— l  from  rendering  the  first  judgment-  It  seems  to  be  discretionary 
H.  Bl.  43s,  w;t!j  the  court  to  suspend  prpceedings  in  debt  on  judgment, 
Mt-4  d      H&nd'ng  »  writ  of  error  thereon.     5  D.  fe  E-  ?U ;  5  East, 

ft &4*C    M* i  8  Bos. &  P-  saa, 

$4.  In  this  case  after  judgment  in  ejectment  in  Ireland, 
vS-an  *         affirmed  in  B-  R.  in  England,  tbia  court  amended  the  decla* 
Hejdoa.        ration  by  enlarging  the  term,  though  the  record  was  remit- 
ted to  Ireland-     )*oxd  Mansfield,  on  error,  ia  the  house  of 
lords,  and  judgment  affirmed,  said  the  record  is  sent  bank  to  B. 
R.  which  issues  execution  ;  "  on  a  writ  of  error  from  the  ceoa- 
W* J?fc<T*»  though  a  transcript  only  is  removed,  this  court 
*  may  award  execution/' 

a  Sauna.  v  &  Generally  lajd  down,  that  if  a  judgment  upon  a  writ 

266 — 1  Sa^.  of  error  be  reversed,  the  court  that  reverses  it  shall  give  the 
D*  TOIL  !t  Bame  judgment  generally,  as  the  inferior  court  ought  to  have 
Cro.  a00*-l  SaJk-Mt 
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given ;  as  if  judgment  in  C.  B.  for  Ac  deft,  on  trespass,  be    Cn.  137. 
reversed  id  B.  R.  thia  eourt  gives  judgment  for  the  pit.  rfrt.  13. 

§  6.  If  several  damages  he  given,  judgment   may  he  re-    s^v-^/ 
versed  for  one  count,  and  affirmed  as  to  the  others,  though  it  s  Cm.  343, 
is  a  general  rule,  that  a  judgment  reversed  in  part ,  as  quoad  — l  s»Ik.  24. 
one  count,  or  one  deft.  &e,  must  be  reversed  in  toto ;  Cro.  ^\_^j) 
Car.  47lj  yet  when  the  parts  of  the  judgment  are  separated,  £  e.  43^ ' 
it  may  be  affirmed  aa  to  part,  a&d  reversed  as  to  the  rest ;  as  Hanooaka. 
where  the  damages  are  asaeated  severally,  on  the  separate  ^ H,"m?j5 
counts ;  Stra.  188,  80S;  and  as  in  Frederick  v.  Iyookup,  4  —5  com.  D. 
Burr.  8018,  qui  tarn,  the  court  ordered,  "that  bo  much  of  the  707. 
judgment  as  relates  to  the  recovery  of  ike  debt  in  thia  action,  be 
affirmed  ;  and  that  so  much  of  the  said  judgment,  as  relate* 
to  the  damage*  and  casts,  be  reversed. 

§  T.  So,  in  qui  torn,  reversed  as  to  the  informer,  and  af-  Mod.  565.— 
firmed  as  to  the  King.  *£«■•  D- 

In  account,  quod  computet  may  stand,  and  the  final  judg- 
ment  thereon  he  reversed. 

§  8.  A  judgment  given  upon  the  common  law,  aa  te  part,  1  SaUc  n. 
and  upon  a  statute  aa  to  soother  part,  may  be  reversed  for  so 
much  aa  was  founded  on  the  statute,  if  it  he  erroneous,  and 
shall  stand  for  the  residue. 

§  S.  So,  if  error  be  brought  on  the  principal  judgment,  and  l  Rol.  776. 
also  upon  the  judgment  in  scire  facias,  and  the  last  judg- 
ment is  reversed,  the  first  shall  stand, 

The  judgment  on  demurrer  for  duplicity  of  errors  assign-  stra  439, 
ed,  shall  he  an  entry  quod  affirmctur;  the  errors  assigned,  ItStJ  "■ 
were  both  in  law  and  in  fact.  Wood. 

§  10.  This  was  error  on  the  proceedings  of  a  justice,  and  i  Mm.  R. 
on  appeal  of  the  Commen  Pleas,  in  debt,  on  the  statute  of  l67,_B«ny 
February  14,  1789 ;  judgment  reversed,  and  no  costs,  being  "■  (t'Picj  '" 
an  error  in  law.    Judgment  was  in  these  words ;  "  And  now  *"*" 
because  it  appears  to  the  court  here,  that  the  said  N.  R.  was 
not  by  the  sixth  section  of  the  act,  in  his  declaration  men- 
tioned, entitled  to  recover  the  penalty  in  the  said  section  ex- 
pressed, aa  by  hU  declaration  aforesaid  he  has  demanded,  it 
is  considered,  4c."     Held,  in  this  case,  that  a.  field-driver, 
from  whom  neat  cattle  aie  rescued,  cannot  recover  the  pe- 
nalty given  in  the  sixth  aotion,  it  being  confined  to  swine, 
horses,  and  sheep.     Act  of  February  26,  1800,  has  not  ex- 
tended the  former  act.  It  has  been  common  for  our  Supreme 
Judicial  Court  thus  to  enter  the  reason  of  the  judgment  of 
reversal. 

§  11.  Judgment  in  thia  ease,  refusing  double  pleading  in  1  m*§§,  B. 
error,  as  in  nulla  eat  erratum,  and  a  release  of  errors  ;  the  230,  Parker 
eourt  doubted  if  the  statute  as  to  dcjfble  pleading,  extended  Ju£.,'"  arror 
to  writ* -of  error.  4  *'    ,,MI' 
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NelMD,  v. 


3  Mau.  R. 

599,  Si- 


7  Miw.  R. 
240,  Steven. 
c.  Blunt  in 


7  Man.  R. 

385,  Slroat 

&  al.  v. 


§  18.  And  where  the  reversal  is  for  error  in  law,  tod  so 
no  costs  allowed,  no  judgment  above,  appears  necessary,  but 
merely  that  the  judgment  be  reversed ;  as  in  Dure!]  v.  Mer- 
rill in  error,  Spring  v.  Lowell  in  error,  Mountfort  v.  Hall  in 
error,  Knapp  v.  Crosby  in  error,  Smith  v.  Franklin  in 
error,  &c. 

§  13.  In  this  action,  the  court  above,  gave  judgment  in 
error,  reversing  the  judgment  of  the  Common  Pleas,  for  three 
quarter*  of  the  costs,  and  it  remained  as  to  damages  and  one 
quarter  of  the  costs ;  and  as  it  was  an  error  in  law,  no  costs 
in  error  were  allowed;  but  Stra.  934. 

This  was  a  writ  of  error,  on  a  judgment,  in  the  Com- 
mon Pleas,  in  assumpsit,  and  for  the  deft.  Doiliver,  on  his 
account  filed.  The  Supreme  Judicial  Court  affirmed  the 
judgment  for  the  original  deft,  and  deft  in  error;  but  the 
report  of  the  case,  does  not  state  any  thing  further  done,  nor 
does  it  appear  how  Doiliver  had  his  execution. 

§  14.  If  a  writ  of  error  ought  not  to  be  sustained,  the  court 
gives  judgment  that  it  be  quashed. 

§  15.  So,  a  judgment  in  petition  for  partition,  of  the  same 
Supreme  Judicial  Court,  was  reversed  as  to  costs,  and  con- 
firmed as  to  the  rest ;  being  no  costs  in  partition,  except 
where  an  issue  is  joined  and  tried  ;  and  judgment  quod  parti' 
tio  fiat,  not  necessary  where  the  parties  agree  on  the  com- 
missioners. 

§  16.  On  reversal,  judgment  of  restoration,  by  the  S.  J. 
Court,  see  White,  admr  v.  Palmer,  above.  On  reversal  for- 
mer rights  are  restored. 

The  Supreme  Judicial  Court  has  often  reversed  ;  also,  af- 
firmed judgment  with  costs,  but  has  gone  further,  in  no  case 
as  reported,  except  in  White  v.  Palmer,  above,  and  Jones 
and  Hacker,  like  restitution,  5  Mass.  R.  266.  Judgment  re- 
versed, and  new  trial  granted  in  the  S.  J.  Court,  5  Mass. 
R.  391,  Keyes  v.  Stone  in  error.  The  original  action  was 
assumpsit  for  labour. 

§  17.  In  this  action  on  a  note,  by  endorsee,  on  judgment  of 
the  Common  Pleas,  for  the  deft,  because  the  note  was  payable 
May  20, 1807,or  when  the  promisee  completed  the  buildings, 
according  to  contract  ;  so,  not  negotiable ;  but  in  error,  the 
S.  J.  Court  held  it  payable  at  a  day  certain,  and  reversed  the 
judgment,  and  ordered  a  new  trial,  at  the  bar  of  this  court. 

§  IS.  Trespass  quareclausum /regit,  before  a  justice,  car- 
ried to  the  Common  Pleas,  on  not  guilty,  and  agreement  to 
give  any  special  matter  in  evidence.  Defence,  right  of  way 
used  twenty  years.  Judgment  for  the  pit.  On  error  brought, 
this  judgment  was  affirmed  in  the  S.  J.  Court,  with  costs  ;  for 
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a  rightof  way  must  be  specially  pleaded,  and  is  realtstate,    Ch.  137. 
within  our  statute  of  1783,  Ch.  42.  Jtrt.  13. 

§  19.  This  was  error  on  a  judgment  of  the  Common  Pleas,    ^«*-v^.< 
against  a  sheriff,   Tor  his  deputy's  default;    00,50  damages  7 Man. R. 
and  874  coats  :   affirmed  as  to  damages,  reversed  as  to  costs;  ^s3'  Waita 
and  a  new  judgment  for  costs,  twelve  cents  and  half,  such  as  '"T".'' 
the  Common  Pleas  should  have  given.  Of  course  execution 
must  have  issued  out  of  the  S.  J.  Court,  no  judgment  remain- 
ing in  the  Common  Pleas,  whereon  the  true  execution  could 

§  90.  Error  on  a  judgment  of  the  Circuit  Court  of  Com-  9M)n  R 
moo  Pleas,  in  assumpsit,  on  an  endorsed   note,  against  the  305,  Crouea 
endorser,  Crosse  n  :  Judgment  for  Hutchinson.     Judgment  iaarroi-v. 
reversed  ;  new  trial  granted  in  this  S.  J.  Court,  because  no  Hotchin*>B, 
demand  on  the  insolvent  maker,  who  remained  abroad  when  J 
the  note  fell  due,  and  no  notice  to  the  endorser,  &c. ;  and 
the  maker  becoming  insolvent  after  he  endorsed  the  note. 

The  pit.  has  judgment  on  one  count  in  the  declaration,  and  a  d.&e. 
the  deft,  on  a  second  count     He  brings  error  to  reverse  Ihe  soo,  Caaip- 

!>lt's.  judgment,  the  court  of  errors   cannot   examine  the  £*ji  "- 
egality  of  the  cleft's,  judgment,  no  error  being  assigned  on  ' 

that  part  of  the  record. 

§  SI,  Where  an  improper  judgment  is  prayed,  in  a  plea  8t**-  1055. 
to  a  writ  of  error,  a  proper  judgment  shall  be  given. 

§  22.  There  may  be  a  judgment  for  costs  in  error,  on  cer-  8tr*- 10B4- 
tain  statutes,  though  none  in  the  original  action. 

§  83.  General  rule.  u  Where  judgment  is  given  for  the  ^*-  M2> 
pit.  and  the  deft,  brings  error,  there  shall  only  he  judgment  alnU  *' 
to  reverse  the  former  judgment ;  for  the  suit  is  only  to  be 
eased  or  discharged  of  that  judgment.  But  where  the  pit. 
brings  error,  the  judgment  shall  not  only  be  reversed,  but  the 
court  shall  also  give  such  judgment,  as  the  court  below  should 
have  given  ;  for  the  writ  of  error  is  to  revive  the  first." cause 
of  action,  and  to  recover  what  he  ought  to  have  recovered 
by  the  first  suit,  wherein  erroneous  judgment  was  given." 

§  34.  If  the  deft,  fail  to  appear,  pit.  may  have  judgment,  1  Cranab 

ex  parte,  by  rules  of  S.  J.  Court,  13.  The  pit.  in  error,  must  3Cranch, 
file  a  transcript  of  the  record,  with  the  clerk  of  the  Su-  jjJJ  su- 
preme Court  of  the  United  States,  within  the  first  six  days 
of  the  term.  Judgments,  revereable  in  part  See  Reversal, 
Ch.  14t>,  a,  6.  Usually  the  appellate  court  must  decide  as 
the  law  and  facts  were,  when  judgment  was  given  below  ;  as 
the  question  is  ;  was  that  judgment  erroneous  or  not?  But  if 
subsequent  to  it,  a  law  or  treaty  is  made,  and  before  the 
decision  above,  that  governs  the  .case,  this  law  or  treaty  will 
be  regarded  ;  as  where  the  treaty  with  France,  of  Septeni- 
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Ob.  137.    for  90,  ISQOpms  made,  pending  *  writ  of  error.  1  CratieSr, 
*£tt.  15.     103,  the  United  Stales  v.  the  schooner  Peggy. 
<-^v«w       Aht.  14.  *?/erf  of  allowing  a  wit  oferrot,  see  Super- 
X  W.  bi.       teaeas,  a.  ft. 

""•W  5  I.  When  the  pit  la  ewer,  putt  ia  proper  security,  and  a 
8  W  i»7  *"t  of  eHtt  is  allowed  in  England,  on  a  judgment  by  ml  dt- 
— lEwt,  '  ett,  it  is  soentirely  asoperMttowioasubseqUentwritof  exe- 
663.  eutien,  and   all  proeeediags  against  bail,  that  all  may  be  set 

aside  on  motion.  And  Stra.  807. 
1 H.  Bi.  30.  §  *.  Nor  will  execution  be  stayed,  if  error  be  brought  for 
delay,  though  taken  out,  after  notice  of  the  writ  of  error. 
And  SJ  Maule&S.  476. 
6 East,  145,  Pending  a  writ  of  error,  and  after  notice  of  it,  deft,  in  er- 
Somerrilie  ror  sued  «at  execution,  and  had  it  levied,  and  it  was  set 
4Bo«hl'fep'  *aide  u  irregular;  and  the  money  levied  of  the  debtor's 
307,  Raw)-'  goods  Was  restored  to  him,  the  eourt  not  presuming  the  writ 
mgic.  of  error  was  sued  for  delay.     But  Willet,  188. 

l °bT'   %ta        ^  3l  lt      t,,e  a"0W'inS  lhe   writ  of  wrdr,  that  supersedes 
""■■  24°-  the  execution ;  the  effect  of  the  notice  is  only  as  to  the  con- 
tempt 
5  Burr  2820      §  4-    When  bail  or  sureties  undertake  to  pay  debt  and) 
'  costs  in   error,  in  so  many  days  after  affirmant!,  a  final 
affirmance  is  understood. 
The  pit.  cannot  call  for  the  return  of  a  capiat  ad  satis., 
|lr*'  118gt    pending  error,  whieh  id  its  nature,  stops  all  sorts  of  proeeed- 
H?4ol»n.—  ing*  ;    80  that  the  slwnff  cannot  even  look  after  the  deft  ia 
XEait,439.   order  to  ground  a  return  of  nones/  inventus  ;  or  the  bail  may 

plead  it  to  the  scire  facia*.     3  D.  &.  E.  390. 
Salt.  151.  §  5.  After  certiorari  to  remove  proceedings  in  forcible 

detainer,  the  justices  cannot  award  restitution. 
Balk.  2H4,         Error  abates  not  by  the  death  of  the  deft  in  error,  bat  • 
Wicketia,    scire  facias  to  hear  errors,  goes  to  his  exesutors  ;  and  if  error 
Creamer.      aDate  |jy  motion,  the  court  must  be  moved  for  execution,'  but 
otherwise,  if  for  variance. 

§  0.  Several  pits,  in  error,  one  of  them  may  have  a  per- 
sonal retraxit  entered  on  the  record,  and  the  others  may  pro- 
ceed.   2  Day's  Ca.  491,  Hyde  «.  Tracy, 
f  John.,  a.       Art.  15.  Late  cases  of  error  in  New  York.    §  1.  Error 
159,  Bliu  v.   in  fact,  if  well  assigned,  as  the  infancy  of  the  patty,  and  the 
Rice-  deft,  pleads  in  nutter  est  erratum,  &e.  he  admits  tbe  facts :  i. 

A  judgment  may  be  affirmed  in  part,  and  reversed  in  part : 
8  Johns.  R.  558 :  3.  Where  some  of  the  defts.  do  not  join,  in 
bringing  error,  they  ought  to  be  summoned  and  severed. 
Judgment  may  be  affirmed  in  part,  and  reversed  in  part 
8  John,,  n.       §  2.  What  is  service  of  notice,  &c.  Error  is  brought  on  s> 
287,  Cla-      judgment,  in  a  Court  of  Common  Pleas ;  and  no  attorney  ia 
■enti  v.       employed  by  the  deft  in  error,  in  the  Supreme  Court,  the 
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service  of  the  assignment  of  errors,  and  notice  of  rule  to  Co.  137. 
join  in  error,  must  be  served  on  the  deft,  personally,  by  Jlrt.  15. 
delivering  the  same  to  him,  or  leaving  the  same  at  his  ^^-*~%s 
dwelling-house,  or  in  such  other  mode  as  the  court  might  ch.  194,1. 
specially  direct  Service  of  notice  by  fixing  it  up  in  the  '->■  15. — l 
clerk's  office,  is  not  sufficient  See  what  is  sufficient  notice,  ^"im  ""* 
though  not  according  to  the  rules  of  practice.  1  ;.  9>  '  "'' 

§  8.  Deft,  cannot  reverie  a  judgment  in  his  favor;  as  6  foiau  R 
where  the  jury  gave  a  verdict  for  $35  damages  and  6  cents  74,  Miiiirv. 
costs,  and  050  costs  of  increase  were  added,  and  the  justice,  Milkr. 
by  mistake,  omitted  the  six  cents  in  the  sum  total ;  held,  no 
error  for  which  the  deft,  could  reverse  the  judgment,  as  it 
was  a  mistake  in  his  favour. 

§  4.  Judgment  for  ninety-nine  eenls  loo  much,  reversed /  s  j0hM,  c*. 
as  where  a  cause  in  the  Common   Pleas  was  referred,  and  66,  Stafford 
judgment  entered  for  ninety-nine  cents  more  than  the  sum  •■  Van 
reported   by  the  referees :  reversed   for  this  cause.     Error  ZtBit- 
lies  on  a  judgment  of  nonsuit,  given  in  the  Common  Pleas,  as 
it  is  a  judgment  with  costs.     7  Johns.  R.  273. 

§  5.  The  Court  of  Chancery  cannot  refuse  a  writ  of  error,  e  J  ohm.  R. 
or  supersede  it  after  it  has  issued,  in  any  civil  case,  or  in  337,  Y»t«» 
any  criminal  ease,  not  capital :  2.  A  writ  of  error  lies  on  a  "-The  Peo- 
judgment  of  the  Supreme  Court,  on  a  habeas  corpus.  p  *  m  *rwr* 

§  G.  >ft  pit.  may  have  error  to  reverse  a  judgment  in  his  e  Jobm.  tt„ 
favour,  if  for  loo  little&c. ;  as  in  an  action  before  a  justice,  W°,  Biwdl 
the  pit  had  judgment  for  less  than  he  was  entitled  to,  by  the  "■  ■"«>■*■• 
justice  erroneously  rejecting  evidence  that  should  have  been 
admitted.    He  bad  his  certiorari,  and  reversed  the  judgment 

§  7.  Error  to  appear  before  a  justice  by  attornies,  though  5  Johm.  R. 
by  mutual  consent;  it  being  contrary  to  the  express  direc-  353.  Smith, 
tion  of  the  statute ;  and  if  the  pit.  in  error  only  so  appear  by  "'  '""d"0"- 
attorney,  he  cannot  allege  his  own  act  for  error. 

§  8.  Error  for  a  justice  to  hear  a  cause,  ex  parte,  out  of  5  John*.  R. 
time ;  as  where  he  adjourned  a  cause  till  ten  o'clock,  A.  M.  *jjjj  J*1}  *■ 
and  then  the  deft,  appeared ;  he  waited  near  three  hours,  and     ™"  en  * 
then  went  away,  and  the  justice  came  soon  after,  and  heard 
the  cause  on  the  pit's,  part,  and  gave  judgment  for  him. 
Held,  erroneous ;  a  party  is  bound  to  wait  a  reasonable  time 
only. 

§  9.  Parol  evidence,  by  a  justice  of  record,  of  a  former  5  John.,  r. 
trial,  and  judgment  between  the  same  parties,  before  him,  is  361,  Whits 
illegal ;  and  if  objected  to  at  the  time,  is  sufficient  ground  *'  BawB> 
for  reversing  the  judgment     Seeus,  if  no  objection  be  made 
at  the  time.    Cites  5  Johns.  R.  129. 

§  10.  Error  lies  on  arrest  of  judgment     See  Ch.  16$,  a, 
S,  s.  57,  Fish  v.  Weatherwax. 
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Ch.  137.        §  11.  Error,  or  not,  in  the  court  below,  to  proceed  after  a 
Art.  15.    certiorari,  &c.     If  after  one  from  the  Supreme  Court,  deliv- 
wv**'    ered  to  a  justice,  he  proceeds  to  try  a  cause,  his  proceed- 
9  Johns.  R.    iogs  are  void.     2  Johns.    Cases,  27.     But  it  does  not  stay 
60  Bian-        proceeding,  where  an  execution  is  levied,  before  it  is  allowed  ; 
Mven  —       as  where  an  execution  was  issued  by  a  justice  of  the  peace, 
Wiliet,  271.   within  thirty  days  after  judgment,  and  levied  on  the  deft's. 
goods,  and  the  constable  took  security  for  their  forthcoming 
on  a  certain  day  ;    and   afterwards,  and  before   the  thirty 
days  were  expired,  and  before  the  day  fixed  by  the  consta- 
ble, a  certiorari  was  regularly  issued  and  served  on  the  jus- 
tice-    Held,  it  did  not  supersede,  or  stay  the  proceedings; 
and  hence,  there  was  no  error  in  so  proceeding.     A  justice 
must  at  his  peril  obey  a  certiorari,  and  return  what  is  legally 
required  of  him,  and,  no  more.    2  John's  Ca.  108  ;  see  2 
Johns-  Ca.  69,  Sealy  v.  Shattuck. 
Coleni«i),49.      §  IS.  When  either  party  wishes  to  bring  a  writ  of  error, 
Kettletu  v.    the  court  grants  a  rule  on  the  prevailing  parly,  to  have  the 
North.  roj|  9igned  and  filed  in  four  days,  or  that  the  opposite  party 

have  leave  to  do  it-  A  party  cannot  take  advantage  of  an 
error  made  by  himself.  3  Caines'  R.  136. 
l  Johns.  R.  §  13-  Error  may  be  brought  before  judgment ;  and  bail 
493,  Rich-  in  error  may  be  put  in  before  a  judge,  at  his  chambers,  and  is 
•tdioD  v.  viewed  as  operating  from  the  judgment.  Enough  the  pen- 
B« .ft tT"  ^fcy  De  to  the  amount  °f  the  judgment.  Notice  of  bail 
sse.  Hill  r.  need  not  state  before  whom  taken ;  and  a  writ  of  error  is  a 
Tebb.  supersedeas  to  the  execution. 

§  14.  No  error  in  process,  &c.     If  the  judgment  below  be 

3  Johns.  R.    correct,  a  writ   of  error  does   not  lie  for  any  irregular  pro- 

141,  Du-       ceedings  as  to  the  execution,  as  each  court  has  a  control  over 

ptnter.  '^  own  process.     The  court  above  will  not  sustain  a  second 

writ  of  error  on   the  same  point;   and  2  Johns.  R.   184; 

deft-  allowed  to  amend  the  record  after  error  brought. 

1  lohm  Ca        §  ***'  Error  from  the  Common  Pleas,  the  pit.  may  proceed 

169,  Sheldon  by  a  rule  on  the  deft,  to  join  in  error,  or  by  a  scire  facias  ad 

p.  McEven.   audiendum  erroris.     Fatal  in  error,  if  the  jury  be  delivered 

to  the  charge  of  a  person  not  a  constable.     2  Caines'   R. 

221,  Staley  v.  Barhite  &  al- 

iCaJW  R.      §16-  A  justice  is  not  allowed  an  amendment  in  his  return, 

313,  Knapp    in  a  point  contradicted  by  the  affidavit  of  the  justice  himself, 

«.  Onder-       especially  if  after  joinder  the  pit-  has  noticed,  for  argument 

SSJ1*- "*     on  errors  assigned. 

§17.  Justice's  error  in  stating  an  oath  administered; 

3  Caiot*1  R.  M  jf  he  undertakes  to  set  out  the  oath  administered  to  a  cou- 

stable,  and  it  varies  from  that  prescribed  by  the  act,  it  is  fatal, 

though  he  states  he  duly  administered  it.    3  Caines'  R.  218, 

Reynolds  r.  Bedford. 
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§  18j  Suit  for  penalty ,  what  is  intended,  &c.  In  en  ic-   Ca.  137. 
tion  for  one  in  a  justice's  court,  is  intended,  that  the  offence    Art.  16. 
proved  was  such  as  warranted  the  penalty  declared  for ;  hence,    s^vw 
all  formal  defects  in  the  declaration  will  be  cured  :  If  only  3  c&infei'  R. 
a  portion  of  it  be  demanded  after  verdict,  it  will  be  intend-  *lBtElJ*- 
td  that  the  residue  was  waived,  and   the  deft,  below  can-  ,r^ ^™e0- 
not  assign  for  error,  that  less  was  recovered  than  might  have  tica  retnm, 
been  sued  for:  3.  Alleging  a  fact  which  is  no  offence,  and  aawaicon- 
for  which  no  damages  appear  to  have  been  given,  will  be  in-  jjw^.bj 
tended  to  have  been  in  aggravation  merely,  and  it  cannot  be  jWM '^ 
assigned  aa  error.  court  in- 

§  19.  If  a  judgment  be  incomplete,  as  if  the  plaintiff  be  teuU  legal 


being  affirmed  or  reversed.  But  on  a  judgment  for  costs  on  4jg._ 
a  nonsuit,  a  certiorari  and  error  lie;  Smith  v.  Suits  &  si. ;  3Jobm.lt. 8, 
and  if  auch  costs  be  illegally  awarded  by  the  justice,  the  !j.'*Je'fl'  *' 
Supreme  Court  will  reverse  his  judgment,  on  error  brought. 

§  SO.  Certiorari  to  a  justice ;  on  his  return,  the  court  2  John*.  R. 
notices  only  such  facts  as  he  certifies  of  his  own  knowledge,  193  MoMlejr 
not  auch  as  he  has  from  the  information  of  others.  *•  ^•ndon* 

§  81.  Judgment  reversed,  thoughno  error  in  law  appears;  s  j^m.  ft. 
aa  where  there  was  a  verdict  for  the  pit  below,  and  judgment  19s,  19$, 
thereon ;  and  on  certiorari  and  return,  it  clearly  appeared  N»°i  •■ 
from  evidence  on  both  sides,  the  pit.  had  no  right  to  recover.  j0^7 pj^ 
Judgment  reversed :  so  the  court  may  order  a  justice  of  the  14^  i)odg* 
peace  to  return  the  evidence  in  the  cause  before  him  ;  and  if  r.  Coddiug- 
lt  appear  not  sufficient  to  support  the  action,  the  judgment loD- 
will  be  reversed.     But  if  the  evidence  be  not  stated  10  his 
return,  the  court  above  will   deem  it  sufficient     Kidder  ». 
Townsend,  3  Johns.  R.  435 :  if  stated,  the  court  decides 
on  it 

§  22.  In  error  on  justices'  proceedings,  the  court  above  3  JobufR. 
looks  to  the  merits,  not  /arm;  as  if  the  deft,  do  not  object  to  43s,  Me 
the  form  of  the  pit's-  declaration  below,  he  cannot  avail  himself  *jjj  ^"J0*" 
of  any  defect  above;  and  generally,  as  to  proceedings  be-  437L.19' 
fore  justices  of  the  peace,  the  Supreme  Court  will  look  to  John*,  ft. 
the  right  and  justice  of  the  case,  without  regarding  matters  Sjjf** '  *• 
of  form,  or  technical  niceties;  hence,  if  the  pit  declare  in  Culairaia. 
assumpsit,  and  also  for  a.  fraud,  the  deft,  cannot,  in  the  court 
above,  object  to  the  declaration,  on  the  return  of  the  cer- 
tiorari.    No  error  can  be  assigned  against  the  justice's  re- 
cord ;  and  a  fact  found  by  the  jury,  as  infancy,  Stc   cannot 
be  objected  to  above.     If  the  deft  neglect  to  join  in  error, 
judgment  may  be  of  course :  qusere. 

AjtT.  16.  Late  cases  in  error,  in  Connecticut.  §  1.  Error  SD»j'«C». 
in  not  continuing  a  cause;  as  where  a  ease  of  tort  against  A,  an  M?fc9^^V 
inhabitant  of  ■RA<x/fiJfr/«nd,  and  B,  an  inhabitant  of  Connecti-  "'  WMMOt 
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• 
Ch.  137.  cut,  was  brought  in  the  County  Court ;  A  did  not  apna»r,  or 
Art.  16.  put  in  a  plea,  but  B  appeared  and  pleaded  to  the  action,  and 
^0~v~**>  judgment  was  rendered  the  first  term  for  the  deft.  Pit  ap- 
Minon  dffu.  pealed  to  the  Superior  Court,  and  there  judgment  was  for 
SuJ'wd"*  h'™"  HeW» the  Proceea'inS»  in  tne  County  Court  were  void  ; 
otben.  as  judgment  was  rendered  the  first  term,  without  an  appear' 

Judgment  ance  °f  one  living  out  of  the  state,  or  a  continuance  of  the 
agaimtalli  cause  ;  also,  the  judgment  of  the  Superior  Court  was  erro- 
tottettl^*  neou'»  **  't  was  rendered  without  regular  process  in  the 
noniwai      cause-     „ 

feeiptu—  §  2.  Surplusage  rejected,  &c.    Held,  if  a  pit.  sue  or  plead 

arw*1^  by  conservator,  and  the  record  is  in  the  usual  form,  and  judg- 
472B^Vood-  meot '"  n'8  favour,  not  erroneous  ;  for  those  words,  "  by  con* 
ford  v.  Web-  servator,"  are  but  surplusage.  Averment  against  the  record 
■ter.  is  bad.     Kirby,  153. 

4  D«y'»  c«.        §  3"  Judgment  erroneous,  because  too  general.    Appeal 
137,  Sm  '    from  several  distinct  decrees  of  probate,  and  reasons  assigned 
r.  Wheeler,    for  disaffirmance  of  part  only.     The  respondent  depiurred  to 
as^'ed*1      '^ese  reasons,  and   the  court  rendered  judgment  in   these 
to  debt,  sad  words,  "on  consideration  of  the  said  appeal  from  probate, 
rerened  as     the  court  disaffirm  said  judgment  of  said  Court  of  Probate. 
ioco«ti. —     Held,  that  this  judgment  was  erroneous,  not  only  as  being 
j,  S3,      informal,  but  as  being  too  general  and  extensive,  as  it  dis- 
affirmed decrees  not  objected   to,  as  well   as  those   against 
which  reasons  were  assigned.     Accord  and  satisfaction  may 
bar  a  writ  of  error.     2  Day's  Ca-  242. 
4  Day'i  Ci.        §  4.   Where  the  pit.  may  have  error  on  a  judgment  in  his 
*4T  lOT0mi'  favour-  In  replevin,  the  deft,  avowed,  and  judgment  for  costs 
Id.  44a—      f°r  bini,  but  no  damages  were  assessed-  Held,  this  judgment 
Kirby,  ISO.    is  imperfect;  but  the  error  being  that  of  the  court,  the  deft. 
may  take  advantage  of  it  by  writ  of  error,  though  in  his  fa- 
vour.    Two  judgments  on  the  same  principles  may  be  joined 
in  one  writ  of  error- 
SDij'i  &  5.  Decree  in  chancery  against  several  respondents. 

C».  144.        j\lf  must  join  in  a  writ  of  error ;  and  if  it  be  brought  by  one, 

it  must  abate. 
Klrby,  185,        §  6.  Error  lies  on  a  decree  of  chancery,  if  contrary  to  the 
*13*  course  of  its  proceedings,  and   clearly  unreasonable.     If  a 

search-warrant  state,  the  suspected  person  has  taken  away 
the  goods,  and  thereon  the  justice  convict  him  of  theft,  this 
is  error. 
Eirby,  ST,  §  7.  if  a  party  assigns  sufficient  errors  in  law,  also  errors 

•TpwJm?1*  'n/oc'»  not  properly  assignable,  his  assignment  is  sufficient. 
If  the  court  below  have  not  jurisdiction,  this  may  be  assign- 
ed for  error. 
ilf  i&41T  §  8-  Error  iiea  "*'  where  a  court  acts  at  discretion ;  as  if 
»bj'ic7  a  petition  is  filed  for  a  new  trial.  Kimball  v.  Cady.  A  judg- 
364.  meat  by  confession  before  a  justice,  is  erroneous,  if  it  do 
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not  state  the  particular  debt  or  duty,  so  as  to  bar  another  Ch.  138. 
action  for  the  same  thing.  If  the  Superior  Court  refuse  a  JlrU  1, 
new  trial,  error  doe)  not  Tie.  s#v%<i 

§  9.  The  English  practice,  in  allowing  a  writ  of  error,  is  7  Day1.  c». 
unknown  here-  The  service  here,  supersedes  an  execution,  as  37°- 
the  allowance  does  there- 


CHAPTER  CXXXVHI. 


Aet.  1.  General  Principles.  §  I.  This  writ  of  certiorari, 
has  a  two-fold  office  ;  in  one  it  merely  accompanies  a  writ  of 
error,  as  in  many  cases  in  the  last  preceding  chapter.  In 
fact,  in  every  esse,  when  a  writ  of  error  is  brought  on  the 
judgment  of  an  inferior,  in  a  superior  court,  this  issues  a  pre- 
cept or  certiorari,  usually  to  the  first  judge  or  justice  of  the 
lower  court,  directing  him  to  send  up  the  record,  and  all 
things  touching  or  concerning  it  in  the  case  in  question  ;  and 
hereon,  he  certifies  or  sends  up  the  record,  &c. ;  and  if  on 
this  return  there  is  any  diminution,  &c.  suggested,  or  part 
wanting,  there  goes  in  like  manner  an  alias  certiorari  to  the 
same  judge  or  justice,  to  send  up  the  record,  and  all  matters 
concerning  it.  In  its  second  office,  this  writ  does  not  ac- 
company the  writ  of  error,  but,  as  often  stated  in  the  next 
preceding  chapter  respecting  errors,  it  issues  in  many  cases  in 
which  no  writ  of  error  lies ;  as  where  the  court  above,  cannot 
by  law  give  a  right  judgment,  if  that  below  gives  a  wrong  one, 
or  in  which  the  proceedings  are  not  according  to  the  course 
of  the  common  mid.  In  these  cases,  in  which  no  writ  of  error 
lies,  the  certiorari  is  the  ground  of  the  proceedings.  It  is 
first  used  to  bring  up  the  record  and  proceedings  from  the 
lower  court,  and  then  the  court  above  issues  notice  to  the 
party  deft,  or  respondent ;  and  then  proceeds  to  act,  and 
quash  or  affirm  on  this  certiorari.  In  this  last  view  it  is 
most  important,  and  most  to  be  considered.  In  the  first  view 
of  it,  but  little  more  than  form  is  to  be  attended  to. 
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Ch.  136.  §8.  This  writ  of  certiorari  is  not  writ  of  right,  or  ex  debt- 
Art.  1.  to  juttitim,  but  may  be  granted  at  the  discretion  of  the 
v^s/-"w  court  This  was  one  moved  for,  by  a  person,  chosen  clerk 
8  Hod.  331,  to  commissioners  of  sewers,  and  who  had  been  superseded 
Arthur*.  by  another  choice.  Stra.  G09.  A  certiorari  was  granted, 
Bnafswm  and  <lu*aned  (°T  'on>*  irregularity,  and  another  granted :  so, 
Balk.  145.—  to  the  sheriff,  foraredisseizinon,  or  post  disseizin,  before  him. 
5  D.  &  E.  §  3.  If  a  certiorari  be  unadvisedly  issued,  and  for  this 
J?1— J*  cause  superseded,  it  is  said  the  return  may  be  taken  off  of 
-T'n.'b.  *  the  file.  This  certiorari  issued  from  B.  R.  on  affidavits  to  the 
24i.— l  sessions,  who  had  confirmed  an  order  of  two  justices,  made 
Bun.  488,  on  quakers  for  not  paying  tithes,  &c. ;  these  affidavits  went  to 
*"■  show  the  title  was  controverted,  and  the  justices  had  notice 

to, shew  cause  against  the  certiorari.      Process  below  was 
'  tummary  on  statutes. 
Donf  l.  TBI,        §  4.  In  all  cases  in  which  the  deft,  applies  for  *  certiorari, 
Rem.  he  must  state  a  special  ground,  by  affidavit,  and  if  sued  out 

E«ton.  without  such  ground,  it  must  be  superseded.  2  D.  &  E.  89  ; 

and  below. 
_      §  5.  Certiorari  lies  on  the  judgment  of  a  court  having 
z  Burr.         power  to  fine  and  imprison,  but  which  does  not  proceed 
1634,  Hew-  according  to  the  course  of  the  common  law  ;  and  isthe  pro- 
ton v.  per  mode  to  remove  the  record. 

Brown.  ^g    The  power  of  our  Supreme  Judicial  Court,  to  proceed: 

on  certiorari,  is  on  our  statute  of  July   2,  1782.  See  Ch. 
137,  a.  3. 

§  7.  Indictments  from  all,  inferior  courts  may  be  removed 
4B1.  Com.     by  certiorari,  into  the  court  of  B.  R.  and  there  tried  :  1.  To 
rLt"&80.-^  determine  the  validity  of  appeals  or  indictments,  and  the 
1  Sa'ut,  146.  proceedings  thereon,  and  to  quash  and  confirm  them,  as  their 
cause  is  :  2.   Where  it  is  surmised,  that  a  partial  or  insuffi- 
cient trial  will  be  probably  had  in  the  court  below  :  3.     In 
order  to  plead  a  pardon,  &c. 
„      R  §  8.  It  has  been  often  decided,  that  certiorari,  and  not  er- 

throu'guoot.  ror  "es  on  our  JUh  acts,  highway  acta,  acts  as  to  bastards, 
and  militia  acts;  as  Ch.  137,  Melvin  v.  Bridge  in  error 
Drown  v.  Stimpson  in  error  ;  Pratt  v.  Hat),  junr.  in  error  ;- 
and  see  Highways,  Ch.  79  ;  and  Mill  acts,  as  to  flowing  ; 
and  Ch.  137,  a.  5. 

§  9.  And  yet,  in  this  case,  a  writ  of  error  was  sustained 

8|Mh"  R      on  the  judgment  of  a  justice  of  the  peace,  on  the  militia  act, 

in  error  v.      *°r  not  allowing  the  original  deft,  to  prove   disability,  by 

Gregory.       other  evidence  than  the  certificate  of  the  surgeon,  &c  ;  and 

his  judgment  reversed  and  costs  refused,  as  it  was  an  error 

tn  law.    Since,  only  certiorari  allowed  on  the  militia  laws : 

so  error,  sustained  in  such  militia  case,  in  Hall's  case  above, 

A.  D.  1805. 
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§10-  So,  in  this  cue  of  Lancaster,  on  the  highway  acts   Ca.  136, 
the  proceedings  are  styled,  "a  writ  of  error  and  certiorari,*'     Art.  8. 
to  remove-  an  order  of  the  Court  of  Sessions  ;  and  it  is  stated    ^rv*+s 
the  errors   were  assigned,  stating  them,  &c  and  the  defts,  inhabitant! 
pleaded  in  nulla  est  erratum  ;  and  it  is  called  a  writ  of  error  of  L«nc»«t«r 
throughout  the  case,  except  the  order  of  the  sessions  was  JT 0E£  j|" 
fuaahed,  and  not  reversed:  so  little   was  the  distinction  be-  se. 
tween  error  and  certiorari  in  this  state,  attended  to,  as  late  as 
1604.     But  since,  certiorari  has  been  invariably  pursued,  as 
to  highways.  Commonwealth  v-  Cambridge,  7  Mass.  R-  158. 

§  11.  The  King's  attorney  has  a  right  to  demand  it,  when  s  Cam.  D. 
the  right  of  the  crown  is  concerned,  a  fortiori  of  the  state,  "J!1  lJfL~" 
&c     But  discretionary,  where  there  is  a  private  prosecutor,  B9  'Rts  ^ 

though  of  course  for  him ;  but  a  deft,  must  lay  a  ground  for  Eaton 4* 

it,  by  affidavit,   before  the  court.     A  slight  ground  indeed  B|IIT  *4S6> 
may  be  sufficient,  and  a  certiorari  must  be  granted  in  open  ^  BJk' 
court,  and  not  in  vacation,  but  by  a  judge's  order. 

§  IS,  But  the  court  held,  that  a  certiorari  to  bring  up  an  Bin.  609.— 

order,  made  by  the  commissioners  of  sewers  of ,  for  the  |J?'  ™' 

removal  of  their  own  clerk,  was  of  common  right,  and  not 
discretionary.  The  court  will  not  issue  a  second  certiorari 
to  reverse  a  judgment. 

§  13.  Certiorari  lies  to  affirm  a  judgment  after  in  nullo  £***•  W1- 

""»""""•  H.'J.rf." 

Akt.  2.  Where  certiorari  lies  or  not.  §  1.  There  are  gen- 
erally two  ways  for  a  superior  court  to  correct  the  proceed- 
ings of  inferior  ones :  1.  By  writ  of  error  ex  debito  Justu 
lias,  and  lying  only  after  judgment  rendered  below :  2.  By 
certiorari,  which  is  only  of  discretion,  and  generally  lies  in 
any  stage  of  the  proceedings  below.  The  question  in  prac- 
tice, of  the  most  difficulty,  is,  which  of  these  writs,  error  or 
certiorari,  lies  in  certain  cases.  Where  the  lower  court  pro- 
ceeds according  to  the  course  of  the  common  law,  and  the 
court  above  can  give  a  right  judgment  where  the  inferior  one 
has  given  a  wrong  one,  there  is  no  doubt  error  is  the  proper 
remedy ;  so,  when  neither  this  course,  or  this  right  judg- 
ment can  be,  there  is  no  doubt  certiorari  is  the  proper  rem- 
edy ;  but  there  are  many  intermediate  and  doubtful  cases, 
as  has  already  appeared  in  the  next  preceding  chapter,  as  to 
writs  of  error;  for  instance,  proceedings  on  our  referee  act, 
though  not  according  to  the  course  of  the  common  law,  it 
has  been  decided,  as  stated  .in  that  chapter,  error  lies :  the 
true  line  in  this  respect  is  not  yet  drawn.  See  the  preceding 
chapter,  and  first  article  in  this  chapter,  many  cases  already 
«t«ted. 

§  2.  So,  certiorari  lies  to  remove  an  inquisition  taken  by  ^AA>  '- 
the  sheriff  under  a  private  statute ;  and  the  verdict  and  judg- 
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Ch.  138.  meat  thereon  lies  to  ell  inferior  courts.  1  Salk.  148 ;  2  Ld. 
Art.  3.  Raym.  836,  Cross  v.  Smith. 
v^v^/-  §  3.  So,  to  the  censors  of  the  college  of  physicians  to 
l  Salk.  i44.  remove  a  judgment  by  them  for  malpractice ;  and  so,  "to 
— £  Str*.  every  inferior  jurisdiction-  of  record ;  so,  to  private  persons, 
900,  charged  to  repair  a  bridge. 

6D.&E.  §  4.  It  is  in  the  court's  discretion  to  grant  or  refuse  a  cer- 

95i,  Rax*,    tiorari,  to  remove  a  conviction  before  justices  of  the  peace; 
Ji""--    _  and  if  the  court  see  that  they  have  drawn  the  proper  conclu- 
5  ix&E.aia.  aioa  from  presumptive  evidence,  the;  will  refuse  it. 
Cowp  78  §  S'  ^°>  cer,Ufrar*  '**■  *°r  tne  KinR>  (or  State,)  on  a  stat- 

Rex.  v.  Bo-  ute  M  t°  nuisances  in  highways,  before  traverse  of  the 
denhuii. — 4  indictment  or  judgment  thereon.  If  no  statute  to  the  con- 
But-  trary  for  the  King  of  right.     4  Burr.  S2.44. 

.j,  No  certiorari  can  issue  to  remove  the  assessment  of  the 

235'_3  land  tax,  or  a  poor  rate ;  but  if  the  commissioners  do  wrong, 
Burr.  1458,  the  court  will  admit  a  copy  as  the  ground  of  an  information 
1460.  against  them. 

Re*  r  Se-  5  '■  Regularly,  a  certiorari  served  after  verdict  or  jury 
ton,7D.fcE.  sworn,  and  before  judgment,  shall  be  quashed.  2  Stra. 
373.  1837  ;  S  Com.  D.  186. 

Dour].  653.        §  ?-  Generally,  if  an  appeal  lies,  no  certiorari  will  be 
granted  as  to  the  merits,  but  only  as  to  the  jurisdiction.     2 
Com.  D.  187. 
4 Butt.  Certiorari  lies  on  a  private  statute  as  to  aqueducts;    but 

2126, 3244.    the  foundation  of  the  inferior  jurisdiction  must  be  set  out. 

Art.  3.  Essential  parts  of  writs  of  error,  of  certiorari, 
and  alias  certiorari,  fyc.    In  certiorari,  the  first  step  is  to 
move  the  court  above,  usually  by  written  petition,  or  com- 
plaint, for  a  certiorari  to  the  lower  court,  to  send  up  the  rec- 
ord, &c. ;  and  the  motion  must  be  for  cause  shown,  as  this 
writ  is  discretionary,  except  in  a  few  cases  as  before  stated. 
§  1.  And  so   late  as  1804  it  was  the  practice  to  move  the 
J  Maw.  R.     court  above  for  leave  to    sue  a  writ  of  error:    hence  in 
v.  Baxter  In    l*"s  CMe>  *k.e  attorney  °f  t*,e  p'*- In  error  moved  for  a  writ 
error.  of  error,  on  a  judgment  recovered  by  Baxter  v.  Bailey,  at 

the  Court  of  Common  Pleas,  on  the  report  of  referees;  on 
which  judgment  execution  has  issued,  (loo  much  costs,)  and 
was  in  the  officer's  hands.  Court  granted  the  writ  of  error, 
and  a  supersedeas  to  the  execution ;  Bailey  giving  bond  with 
sureties,  to  Baxter,  to  respond  all  damages  and  costs,  in  case 
judgment  should  be  affirmed ;  and  it  seems  the  writ  of  error 
□ever  ought  to  operate  as  a  supersedeas,  till  such  security  is 
given- 

§  2.  And  the  practice  in  the  Federal  courts  was  to  have 
leave  of  the  court  to  sue  a  writ  of  error,  as  in  the  following 
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case  of  a  writ  of  error,  in  the  subjoined  note,  containing  the    Ch.  138. 
next  sections,  3  and  4.*  Art.  3. 

•*3.  "  Uhitid  Btitu,  n. — The  President  of,  fee  to  the  Judges  of  the    *«^^v^»«~' 

(Skal.)  Circuit  ConrJ  of  the  United  States,  in  and  for  the  district  of  Mas-   A;  D'  "f7' 
sachuietts,  greeting.     Because  in  the  record  and  process,  and  alto  in  the   Bingham  i 
rendering  of  judgment  in  a  suit  before  you,  or  tome  of  you,  between  J.  C.  caiiei  Regis- 
fe  a),  pits,  and  W.  B.  deft,  in  a  plea,  of  trespass  upon  the  case,  a  tuanifttt  J6*'  ™*t 
error  ill  itiiementd,  to  the  great  damage  of  the  laid  W.  B.  as  in  hit  tarn-  *°5>  *c- — 3 
■Istnl  hai  been  itated  ;  and  ai  it  ii  jut  and  proper  that  the  error,  if  any  Ball",  382, 
there  be,  should  be  corrected  in  due  manner,  ud  that  full  and  ipeedy  jui-  Bingham  >« 
Bee  ahonld  be  done  to  the  said  parties  in  this  behalf ;  you  are  hereby  com-  p'rJ*,ej; 
nunded,  thai  if  judgmtnt  Ihertof  be  given,  then  under  your  seal,  you  do  Cabot  fe  "- 
distinctly  and  openly  lend  the  record  and  process  in  the  mit  aforesaid, 
with  all  thing*  concerning  them,  and  this  writ,  to  that  you  have  the  lame 
before  the  chief  justice,  and  the  associate  justices  of  the  Supreme  Court  of 
the  United  State*,  on  the  tint  Monday  of  February  nest,  at  Philadelphia, 
being  the  present  (cat  of  the  national  government ;  that  the  record  and 
process  aforeiaid,  being  impeded,  they  may  cause  to  be  done  thereupon 
what  of   right  ought  to  be  done.    Witness,  the  Hon.  0.  K.  Eaq.  Chief 
Jmtice  of  the  said  Supreme  Court,  at  Philadelphia  aforesaid,  this  15th  day 
of  August,  1797,  aadZSd  year  of  the  Independence  of  the  said  Statu. 
Jacob  Waohi»,  Clerk,  Supreme  Court.    Allowed  by  Wk .  Pattojjobt." 

Thin,  the  essential  form  of  the  certiorari  in  error  appears,  and  which, 
with  trifling  variations,  will  suit  all  cases  of  error.  And  this  writ  was  also 
specially  allowed  by  a  judge  of  the  Supreme  Court,  on  the  certifying  or 
— ' — n  of  the  record,  fee.     Kotioe  issued  to  the  deft,  in  error,  at  follows : 

.  C.  k  al.  greeting.      " 
appear  at  a  Supreme  C 

phla,  being  the  seat,  fee.  on  the  first  Monday,  fee.  pursuant  to  tbe  within 
contained  writ  of  error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment rendered  against  W.  B.  ai  within  mentioned,  should  not  be  rererierf, 
and  why  the  error  complained  of,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf.  Witness,  the  Hon. 
W.  P.  Esq.  one  of  the  Associate  Justices  of  the  Supreme  Court  aforesaid, 
•I  JVoeBrwwanci,  in  the  state  of  New  Jersey,  this  16th  day  of  Dec  1797, 
and  tbe  X9d  year,  fee  of  independence,  fee.     Signed,    Wi,  Pattbmow. 

Service. — "The  foregoing  is  a  true  copy  of  an  original  writ  of  error  and 
citation,  which  I  shall  return  under  oath,  as  having  left  a  copy  with  yon. 
SAanru.  Bradford,  Marshall." 

These  forms  serve  in  certiorari  proper,  in  substance,  omitting  the  words, 
if  judgment  ha*  been  given. 

t  4.  Mia*  certiorari,  on  suggestion  of  diminution  of  record.    To ,  F.  N.  B.  5H. 

greeting.  Whereat,  at  the  prosecution  of  J.  suggesting  to  us,  manifest 
error  had  intervened  in  the  record  and  process,  and  also  in  giving  of  judg- 
ment of  the  plea,  which  was  before  you  and  your  fellows,  of ,  by  our 

writ  between  A.  and  J.  of  fifteen  messuages,  fee.  fee.  we  lately  command- 
ed yon,  that  if  judgment  thereof  was  given,  then  you  should  send  to  us, 
under  your  seal,  dlttinctly  and  openly,  the  record  and  process  of  the  plea 

aforesaid,  wi "  " 

to  be  held  ai 

to  u,  that  though  under  pretence  of  our  said  writ,  you  have  sent  before  us 

en ,  at ,  the  process  and  record  aforesaid,  in  mix  port  thereof; 

yet  other  parts  of  the  same  record  and  process,  and  alto  certain  other 
things  touching  them,  ttill  remain  before  you,  to  be  sent,  to  the  no  small 
damage  and  grievance  of  the  said  J.  Therefore,  if  so  it  it,  then  we  com- 
mand you,  that  yon  send  to  us,  under  your  seal,  distinctly  and  openly,  the 
residue  of  the  record  and  process  aforeiaid,  and  alto  of  alt  things  touching 
them,  which  at  it  before  said,  remain  before  you  to  be  tent,  and  this  writ, 
so  that  we  may  have  them,  and  thereon  cause  to  be  done  what  by  right 
and  taw  ought  to  be  done.     Witness,  fee.  at  above. 

VOL.  T.  .     12 


,d  by  Google 


90  CERTIORARI. 

Ch.  138.       $  5.  In  these  concise  forms  in  said  note,  ate  seen  the  es> 

Art.  3.     sential  parts  of  all  the  forms  in  writs  of  error,  and  of  certio- 

i_0-L-^r  rati.    See  also  American  Precedents,  281. 

It  seems  to  be  now  settled,  that  as  a  wri\  of  error  is  ex  oV- 
bilo  justitia,  the  pit.  in  error  may  sue  it  out  as  any  other  writ 
in  vacation,  ana  have  a  return  and  record  entered :  but  not 
so  the  writ  of  certiorari,  that  being  at  the  Attention  of  the 

i  D.  k  E.  aa-  court,  it  can  make  any  condition  of  security,  fee.  it  thinks 
fit.  Indeed,  in  the  English  and  Federal  practice,  there  seems 
to  be  no  idea  of  a  writ  of  error,  but  by  allowance  of  the 
court  above,  or  of  some  judge  of  it;  yet  the  new  practice  in 
Massachusetts,  in  Saunders1  case,  &c.  may  be  correct. 

10  Han  R*.  §  6.  This  was  a  certiorari  issued  at  the  respondent's  motion, 
177, 178,  to  the  chief  justice  of  the  Circuit  Court  of  Common  Pleas, 
J^SJfr  a8  to  certain  taxes  in  Somerset  county.  Held,  the  Courts  of 
Thonuu  L.  Sessions  are  in  possession  of  the  records  of  the  Common 
winthrop.    -  Pleas,  which  relate  to  subjects  within  the  jurisdiction  of  the 

Sessions,  and  which  were  for  a  time  cognizable  by  the  Com- 
mon Pleas. 

1 1  Man.  A.  §  7.  Record  below  to  be  examined  before  certiorari  goes,  fyc. 
<I7,  w niton  This  was  an  application  for  a  certiorari  to  the  Common  Pleas, 
partj  CI        suggesting  certain  errors  in  a  mill  and  flowing  cause :  1.  A 

discontinuance — cause  not  being  continued  one  of  the  terms : 
2.  Excessive  costs  taxed  by  the  sheriff,  &c.  Held,  before 
the  court  above  will  grant  a  certiorari,  it  will  look  into  the 
record  below ;  and  wnere  the  error  is  merely  in  the  forms  of 
the  proceedings,  not  affecting;  the  substantial  justice  of  the 
cause,  the  court  will  refuse  the  writ :  3.  Excessive  costs  al- 
lowed by  an  inferior  court,  is  no  cause  for  reversing  the  pro- 
ceedings, because,  when  the  record  is  actually  returned,  the. 
court  above  is  bound  "  to  quash  the  whole  proceedings,  if 
error  should  appear."  This  may  often  prejudice  one  party, 
to  the  benefit  of  another,  who  may  have  suffered  no  material 
injury,  but  wishes  to  avoid  a  judgment,  which  may  have 
equitably  settled  a  controversy,  though  it  may  be  defective 
in  some  matter  of  form.  The  want  of  a  continuance  is  a 
mere  misprision  of  the  clerk,  and  he  may  now  by  the  order 
of  the  Common  Pleas,  enter  the  continuance.  As  to  costs, 
they  must  be  presumed  to  be  right,  since  the  Court,  having 
cognizance  of  the  cause,  have  sanctioned  the  costs  taxed  by 
7  Johns.  R.  the  sheriff;  and  for  this  cause  this  court  would  not  u  quash 
l»,  90.  the  proceedings,  were  they  before  us."    The  contents  of  a 

cerftorari,  or  other  writ,  cannot  be  proved  by  parol }  the  ori- 
ginal, or  a  sworn  copy,  must  be  produced. 
11  Mm.  R.      §  8.  No  costs  on  affirmance  on  certiorari.     The  court  above 
485,  Com-     affirmed  the  proceedings  in  a  mill  and  flowing  cause,  brought 
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costs.  In  error  on  reversal,  the  court  above  may  "  render  Ch.  1 38. 
the  same  judgment  as  the  court  below  ought  to  have  render-  Art.  3. 
ed ;"  but  when  the  court  below  proceeds  not  according  to  the  ^^-v-^> 
.courte  of  tht  common  law,  certiorari  only  lies,  on  which  the 
court  above  "  not  having  the  same  special  jurisdiction,  can- 
not in  any  case  render  such  judgment  as  ought  to  have  been 
rendered  below ;  but  can  only  affirm  the  proceedings  if  found 
to  be  regular,  or  quash  them,  if  the  court  below  has  exceeded 
its  jurisdiction,  or  proceeded  in  a  manner  not  warranted  by 
the  statute  or  other  authority  under  which  it  acts ;"  (points 
out  the  parts  of  the  proceedings  not  according  to  the  course 
of  the  common  law,)  as  to  which  this  court  has  no  jurisdic- 
tion. It  makes  no  difference,  the  court  below  it  a  court  of 
record,  or  the  proceedings  are  matter  of  record ;  it  is  suffi- 
cient "it  proceeds  by  methods  unknown  to  the  common 
law ;"  as  1  Ld.  Raym.  454,  Groenvelt  t>.  Burwell  &  al. ; 
cane\of  the  college  of  physicians.  The  court  will  order  a 
justice  to  amend  his  return,  by  stating  the  evidence  of  a  for- 
mer  trial  for  the  same  cause  of  action.  3  Caines'  R.  384. 
Special  assignment  of  errors  are  unnecessary,  id.  387. 

On  objections  made,  the  courtdecided  that  in  a  complaint: 
1.  For  flowing  land  by  erecting  a  mill-dam,  a  general  de- 
scription of  the  land  flowed  is  sufficient :  3.  The  verdict  is 
sufficiently  certain,  if  it  be  the  flowing  shall  not  be  "  higher 
than  it  has  been  usual  heretofore:"  3.  Retrospective  dama- 
ges may  be  awarded,  and  the  court  may  award  execution  on 
their  judgment :  4.  And  damages  to  rendering  judgment, 
allowed. 

§  9.  Certiorari  of  count.    This  was  one  to  remove  an  in-  *  Jobw.  R. 
dictment  for  a  forcible  entry  and  detaining,  to  the  court  above.  5?*?,lhe 
Held,  it  was  allowable  of  course,  at  the  deft's.  request,  Hn°ukei'fc 
though  he  shew  no  special  cause.     A  justice,  to  whom  a  cer-  al—  t  Johm. 
tiorari  is  directed,  must  obey  it  at  his  peril ;  he  cannot  move  Cm*i,  i°8. 
to  quash  it. 

§10.  What  is  removed,  d>c.  by  certiorari.     One  was  issued  a  Ld.  R>jdm 
to  remove  proceedings  below,  against  several  persons.     Held,  lSMi.Qww 
this  could  not  remove  any  proceedings  against  any  one  of  *'      DCf' 
them  alone. 

§11.  Execution  begun  before  certiorari  issued,  is  not  superadd-  '  &***•  MT- 
ed  by  it.    3  Ld.  Raym.  989,  Queen  v.  Nash.    Nor  can  jus- 
tices award  restitution,  after  certiorari  issued  to  remove  inqui- 
sition of  forcible  detainer.     1  Salk.  351. 

§  13.  Lies  to  the  judges  of  the  Common  Pleas,  on  an  ap-  3  Cwnei'  R. 
peal  to  them  from  the  commissioners  of  highways :    3.  The  jTJjwf1 
law  intends  the  proceedings  before  the  commissioners  were  tAae- 
regular :  3.  That  the  road  laid  out  was  of  a  proper  width,  the 
contrary  not  appearing:  4.  The  Supreme  Court  may  award 
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a  certiorari,  not  only  to  inferior  courts,  but  to  persons  invest- 
ed by  tbe  legislature  with  power  to  decide  on  the  citizen's 
rights,  even  when,  by  the  statute,  their  decision  is  made  final. 

§  13.  Issue  is  joined  before  a  justice  trial  and  judgment. 
It  must  have  been  "  on  hearing  the  proofs  and  allegation," 
or  it  is  bad  on  error.  Under  special  circumstances,  a  jus- 
tice's return  may  be  amended  after  errors  assigned.  2 
Caines'R.  110. 

§  14.  Certiorari  to  a  justice,  and  his  return,  stating  a  war- 
rant issued  pursuant  to  the  act,  and  the  deft,  appeared  and 
pleaded:  1.  Here  is  a  waiver  of  the  irregularity,  if  any, 
and  the  court  intends  the  warrant  was  properly  issued :  2. 
DefectB  in  a  warrant  are  cured  by  appearance,  and  pleading 
the  general  issue:  3.  So  is  variance  between  the  declaration 
and  process  :  4.  A  warrant  may  be  in  the  name  of  an  indi- 
vidual, and  the  declaration  out  tarn ;  5.  If  the  first  venire 
be  mislaid,  the  justice  may  issue  a  second:  6.'  When  the  re- 
turn states  the  jury  heard  the  proofs,  and  allegation  of  the 
parties,  the  court  presumes  they  were  present. 

Art.  4.  Proceeding*  in  certiorari.  The  court  above  mast 
be  moved  or  petitioned  to  issue  this  writ,  as  it  is  not  ex  debito 
justilia,  but  discretionary. 

§  1.  In  this  case  of  highways,  a  writ  of  certiorari  issued, 
ana  was  prosecuted  to  quash  certain  proceedings  of  the  Ses- 
sions ;  the  record  being  returned,  several  errors  were  as- 
signed, as  in  writs  of  error;  on  these  the  court  decided,  and 
qiiashtd  the  proceedings,  but  proceeded  no  further.  It  had 
no  power  to  do  what  the  Sessions  should  have  done,  that  is, 
to  award  money  as  damages  for  one's  land  taken  into  the 
way,  instead  of  some  collateral  act. 

6  2.  Since  1805,  it  has  been  the  practice  for  the  certiorari 
to  be  brought  in  the  name  of  the  Commonwealth,  as  in  Pe- 
ters' case  above,  as  in  the  cases  of  Chase,  of  Cumings,  &  al. 
2  Mass.  R.  1 70,  as  to  highways ;  and  the  party  aggrieved,  as 
the  inhabitants  of  Brunswick  were,  2  Mass.  R.  489,  moves 
for  the  certiorari ;  proceeds  and  assigns  errors,  &c.  in  the 
name  of  the  Commonwealth,  as  to  highways,  &c.  In  this 
case  five  sundry  errors  were  assigned  in  the  motion  for  grant- 
ing the  writ  of  error ;  objected,  there  should  have  been  no- 
tice to  the  respondent  to  show  cause  why  the  writ  should  not 
issue :  2.  Except  when  moved  for  by  the  government,  it  is 
in  the  discretion  of  the  court  to  grant  or  refuse  it:  %  To 
this  writ  of  certiorari  it  was  objected,  lies  only  to  certify  the 
record  in  criminal  cases,  and  this  not  being  such  an  one,  the 
court  would  not  proceed  on  this  process,  was  a  highway  cause ; 
but  the  court  sustained  the  writ  of  certiorari,  and  quashed  the 
proceedings  of  the  Sessions. 
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§  3.  Id  this  case  the  court  said,  that  they  inspect  the  re-   Ch.  138. 
cord  on  certiorari,  and  if  they  find  errors,  will,  without  the     Art.  4. 
assignment  of  them,  quash  the  proceedings,  which  is  neces-  v^-v^-* 
•ary  on  a  writ  of  error— was  a  case  of  ways.     In  error,  it  is  3  Msju.  R. 
said  the  court  acts  on  none  but  those  assigned  by  the  party.  mo^w^j^I 
In  this  process  for  laying  out  a  highway,  the  court  on  ctr-  ».  Sheldon  in 
tiorari  quashed  the  proceedings  of  the  Sessions  as  to  costs  error, 
allowed  the  owner  of  land,  but  no  further.     So,  quashed  the 
proceedings  in  part.     3  Mass.  R.  268,  Commonwealth  v. 
Carpenter  in  error. 

§  4.  Where  a  certiorari,  in  a  highway  case,  issued  for  part  4  Mm.  R. 
of  the  record,  held,  it  was  improvidently  done,  and  it  was  **fl>  C°?T 
quashed.     There  was  no  diminution ;  all  the   record  was  J!"jJ"  Mil- 
sent  up  that  was  directed;  hence,  there  could  be  no  alias  ford. 
certiorari  for  diminution. 

§  5.  The  court  denied  a  motion  for  a  certiorari,  as  it  ap-  4  Mm.  R, 
peared  the  way  was  made  ;  and  in  another  case  with  costs, 
denied  one. 

§  6.  When  a  certiorari  is  delivered  to  a  justice,  &c.  it  is  a  l  (talk.  14*,  . 
supersedeas,  and  any  after  proceeding  is  a  contempt,  and  ^?*w  d"  ' 
error  lies  for  it ;  but  quaere  if  void ;  and  delivered  to  one  im     BtJk  * 
justice  is  a  supersedeas  to  all ;  but  it  is  not  when  sureties  are  144,  U7. 
not  found  according  to  law ;  nor  to  taking  a  verdict,  if  de- 
livered after  the  jury  is  sworn,  nor  to  an  execution  begun. 
§  7.  If  certiorari  issues,  all  proceedings  are  void  after  the 
teste;  but  persons  are  not  in  contempt  till  it  is  served.     1  11  Mod. 384. 
East,  398. 

If  a  statute  create  an  offence,  and  give  cognizance  of  it  to  4  D.  ft  E. 
a  justice  of  the  peace,  and  an  appeal  to  the  Sessions,  and  Shirt* 
takes  away  the  certiorari  as  to  all  the  proceedings,  and  an 
after  statute  empowers  the  Sessions  further  to  punish  it,  and 
this  last  does  not  take  away  the  certiorari,  it  lies  as  to  this 
last  act ;  hence,  if  proceedings  under  both  acts,  those  under 
the  former  cannot  be  removed,  but  those  under  the  lat- 
ter may. 

§  8.  If  a  statute  authorize  a  summary  proceeding,  and  8D.&E. 
conviction  before  a  magistrate,  and  give  an  appeal  to  the  542,  Rax ». 
Sessions,  who  are  directed  to  hear  and  finally  to  determine  the  Jtket  *  "** 
matter,  this  does  not  take  away  the  certiorari,  even  after  such 
an  appeal  is  made  and  determined ;  for  the  certiorari  being  a 
beneficial  writ  for  the  subject,  cannot  be  taken  away  without 
express  words.     It  is  also  a  beneficial  writ,  as  its  main  ob- 
ject is  to  correct  the  erroneous,  irregular,  and  illegal  pro- 
ceedings of  the  lower  courts. 

§  9.  The  court  above  will  not  grant  a  second  certiorari  to 
reverse  a  judgment,  though  the  court  said  it  might  to  affirm. 
2  Stra.  765,  819,  Merryfieldr.  Berry. 
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Ch.  138.  §  10.  After  judgment,  the  record  can  be  removed  but  bj 
Art.  6.  a  writ  of  error.  7  D.  &  E.  373. 
v^-v-^s  §  1 1 .  A  certiorari  to  remove  an  indictment  against  one 
l  Silk.  i«.  deft,  will  not  remove  an  indictment  against  bim  and  another 
Rara^im  c^t'  ^ex  v'  Brown  &  a''  '■>  aQd  where  the  deft,  is  convicted, 
Greene.  *  'li  must  De  to  remove  the  indictment  and  conviction;  1 
Dixon.  Salk.  150 ;  for  to  remove  an  indictment  only,  will  not  remove 

a  conviction  on  it.     It  is  error  in  a  justice  to  award  a  ventre 
on  a  default,  or  if  the  deft,  do  not  plead.  3  Caines'  R.  219. 
6D.  fcE.  Art.  5.  Procedendo. — §  1.  Regularly,  when  a  certiorari 

p2l^V*    has  improperly  issued,  or  is  false,  &x.  the  court  above  will 
Cmd.D.        issue  a  procedendo  to  the  court,  commissioners,  or  others,  be- 
188.— «  D.    low,  to  proceed  in  the  cause  or  business,  or  to  carry  the 
ft  E.  146,      cause  back ;  as  where  an  indictment  for  extortion  was  im- 
Jackwn.        properly  removed  by  certiorari,  after  verdict,  and  before 
judgment,  in  the  Sessions  in  York ;  and  if  the  party  wish  the 
opinion  of  the  court  above,  on  the  sufficiency  of  the  indict- 
ment, &c.  he  ought  to  remove  the  record  by  writ  of  error, 
after  judgment  below. 
4  D.  ft  E.  §  2.  So,  if  the  cause  against  the  principal  be  sent  back  to 

WSjSMi       the  court  below,  by  procedendo,  ana  then  the  cause  against 
Hiiiop  k  *l.   the  bail  is  removed  by  certiorari,  that  also  shall  be  sent  back 
by  procedendo ;  for  tcire  facias  against  the  bail  is  merely  at- 
tendant on  the  original  cause ;  for  the  proceeding  against  the 
bail  should  be  carried  on  in  the  same  court  with  the  princi- 
fl  Man.  R,     pal  action;  but  if  a  certiorari  be  sued  without  a  rule  on  the 
nwnweadui    °PP°sile  party  to  show  cause,  the  writ  will  be  quashed  as 
v.  Downing,  improvident]*-  issued. 

a  D.tL  §  3.  Third  persons  cannot  object  to  the  misdirection  of  a 

49*i  P«»el    certiorari  to  remove  a  cause  from  an  inferior  court,  if  the 
t.  Phillip*,     pfope,.  officers  keeping  the  record  waive  the  objection  and 

return  the  record  on  such  writ. 
a  Cainet*  B.      §  4.  If  it  appear  from  a  return  to  a  certiorari  that  the  jury 
S73,  retired,  and  nothing  is  said  as  to  a  constable's  being  sworn 

to  attend  them,  it  is  a  fatal  omission,  not  to  be  supplied  by 
intendment. 

Art.  6.  Some  few  points  in  error  and  certiorari,  considered. 
§  1.  It  is  clear  on  principle,  that  a  writ  of  error  is  a 
writ  ex  dtbito  justifies ;  for  when  there  is  error  in  the  record 
and  proceedings,  to  the  injury  of  one  party  by  the  fault  of 
the  other,  or  of  the  court,  or  of  any  officer  of  the  court,  it 
is  of  common  right  the  party  thus  injured  should  have  his 
writ  of  error  to  correct  the  process ;  but  if  the  error  be  in 
matter  of  form,  the  court  can  amend  it  on  reasonable  terms 
as  to  costs,  -&c. ;  if  in  matter  of  substance,  then  the  party 
having  judgment  has  one  defective  in  substance,  which  ought 
not  to  remain  the  ground  of  right ;  and  if  also  erroneous  oy 
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reason  of  some  defect  in  the  process,  or  delay  that  the  pit.  Ch.  138. 
in  error  might  have  pleaded,  and  he  did  not,  then  he  had  hia    Art.  6. 
opportunity  and  omitted  to  improve  it,  and  has  no  cause  of  v_^-v-^-> 
complaint  in  error :  hence,  a  writ  of  error  is  a  writ  ex  debito 
justitia,  to  reverie  the  judgment  only  when  the  error  is  in  mat- 
ter of  subiiance  some  material  defect  in  the  record  or  judg- 
ment, not  by  the  fault  of  the  pit.  in  error,  nor  such  defect  id 
the  process  or  proceedings  as  he  might  have  remedied  by  his 
plea  in  season ;  and  error  can  be  brought  only  when  there 
is  a  judgment  actually  rendered,  on  which  execution  has  or 
may  issue,  and  in  a  court  of  record ;  but  this  writ  ought  to 
be  brought  at  the  peril  of  costs. 

§  2.  A  writ  of  certiorari,  is  clearly  not  a  writ  ex  debito  jus- 
titia  }  for  it  lies  to  the  court  below  in  any  stage  of  its  pro- 
ceedings, not  always  on  the  ground  of  an  error  in  iti  judg- 
ment, but  often  merely  for  the  purpose  of  examining  its  pro- 
ceedings, in  order  to  see  if  it  has  not  exceeded  its  jurisdic- 
tion, or  acted  irregularly,  on  a  surmise  of  erroneous  pro- 
ceedings; and  therefore,  the  court  above  ought  to  have  a 
ducrttionary  power  in  issuing  this  writ  of  certiorari,  not  ac- 
companying the  writ  of  error,  except  when  claimed  by  the 
government,  or  except  in  some  few  cases  in  which  this  writ, 
from  long  usage,  and  for  particular  reasons,  is  become  a  mat- 
ter of  course ;  and  even  then  it  is  not  to  be  sued  out  but  in 
term  time,  and  by  consent  of  the  court ;  whereas,  a  writ  of 
error,  as  we  have  seen,  may  be  sued  out  in  the  vacation,  and 
without  the  leave  of  the  court ;  and  as  this  may  be  done,  and 
therefore  the  right  may  be  abused  by  the  pit.  in  error, 
and  by  suing  in  error,  he  of  course  puts  the  deft,  therein  to 
trouble  and  costs ;  in  all  events,  it  seems  perfectly  reasona- 
ble if  the  pit.  in  error  foils,  he  shall  pay  costs,  whether 
the  error  complained  of  be  in  law  or  fact ;  and  if  the  pit.  in 
error  succeeds,  and  reverses  the  judgment  for  any  error  the 
deft,  in  error  ought  to  have  prevented,  he  ought  to  pay 
costs ;  but  if  for  a  mere  error  of  the  court,  or  of  an  officer 
of  it,  and  without  the  deft's.  fault,  then  perhaps  he  ought 
not  to  pay  costs. 

§  3.  Such  is  generally  the  distinction  between  error  and 
certiorari.  Still,  however,  the  cases  run  into  each  other  in 
no  small  degree ;  not  so  much  from  any  defects  in  the  rules 
of  distinction,  but  from  the  indistinctness  of  the  cases.  One  of 
the  two  important  rules  of  distinction  is  this  ;  error  lies,  as 
we  have  seen,  where  the  proceedings  are  according  to  the 
course  of  the  common  law,  and  where  not,  certiorari.  The 
main  difficulty  lies  in  deciding,  when  according  to  that  law 
or  not ;  for  instance,  as  appears  above,  our  court  has,  inva- 
riably, sustained  error  on  proceedings  on  our  referee  act  of 
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Cm.  1 38.  1 T86.  Yet  how  are  these  proceedings  according  to  the  course 
Art.  6.  of  the  common  law ;  when  in  the  case  there  is  no  original 
i  _*-.-*_■  aril,  no  service  of  course,  no  urae  in  law  or  fact  joined,  no 
jury  trial,  no  pleading  t  But  the  cause,  in  fact,  is  settled  by 
the  parties  and  referees  of  their  own  appointment,  before  it 
gets  into  court,  and  it  is  entered  in  court  at  all,  merely  for 
the  purpose  of  issuing  execution,  and  even  this  may  be 
avoided,  if  the  parties  agree  to  execute  the  award. 

On  the  other  hand,  C.  J.  Parsons  said,  (and  the  court 
quashed  the  proceedings,)  in  Vanduzen  v.  Comstock,  above, 
that  only  certiorari  lies  on  the  proceedings  on  the  mill  act  of 
February  27,  1796,  as  to  Sowing  lands,  though  in  Spring  v. 
Lowell,  in  error,  as  art.  5,  above,  it  was  held  otherwise. 
Yet  it  will  be  observed,  that  though  these  proceedings  are 
not  strictly  according  to  the  course  of  the  common  law,  they 
are  evidently  more  so  than  on  the  referee  act;  for  on  this 
mill  act,  the  pit.  files  a  complaint  in  court,  in  the  first  in- 
stance, in  the  nature  of  a  writ  and  declaration,  and  therein 
states  his  title  and  the  wrong ;  the  deft,  is  served  with  pro- 
cess, and  by  an  additional  act  the  parties  may  plead  to 
issue,  as  to  title,  Sic.  join  issue,  and  have  a  jury  trial  at  the 
bar  of  the  court,  on  the  principles  of  the  common  law.  In 
any  event  there  are  pleadings  and  issues  in  court,  and  trials 
by  jury,  assessment  of  damages,  and  judgment  of  record,  &c. 
§  4.  Though  the  writ  of  error  is  a  writ  of  right,  tx  debito 
justitia  j  yet  it  is  clear  it  cannot  be  a  niptrttdta*  to  the  exe- 
cution of  the  judgment  to  be  reversed  or  complained  of,  till 
security  is  filed  by  the  pit.  in  error ;  for  the  deft  in  error, 
has  a  solemn  judgment  in  his  favour,  presumed  to  be  right 
till  the  contrary  is  shewn,  he  is  of  course  entitled  to  his  ex- 
ecution, the  fruits  of  it,  and  on  no  principle  ought  to  be 
stayed  without  adequate  security  filed  or  given,  to  answer 
the  damages  that  may  result  to  trim  by  reason  of  this  pro- 
cess in  error ;  hence,  though  the  pit.  in  error  may,  of  his 
own  accord,  sue  out  his  writ  of  error,  and  proceed,  he  can- 
not  thereby  suspend  the  execution  of  the  former  judgment 
without  such  security  or  the  interposition  of  the  court. 

§  5.  The  party  ought  not  to  have  his  writ  of  error,  when 
he  has  an  appeal,  so  far  also  is  error  restrained,  and  proper- 
ly, because  if  there  be  in  the  proceedings,  error  in  fact  or  in 
law,  the  appeal  is  a  more  expeditious  and  a  better  remedy 
to  correct  it  than  the  writ  of  error ;  as  on  the  appeal,  the  whole 
cause  may  be  reversed,  and  in  one  process  a  final  judgment 
may  be  obtained ;  whereas  error  is  only  on  a  particular  part 
of  the  record  and  proceedings,  only  in  many  cases  reverses 
tbe  former  judgment,  and  leaves  the  parties  to  begin  anew, 
and  to  go  over  their  whole  ground  again.    By  error  and  re- 
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venal,  time  is  in  fact,  lost,  and  the  parties  go  backwards ;    Ch.  1 38. 
whereas,  by  an  appeal,  affording  much  more  ground  of  jus-    Art.  6. 
tice,  and  more  expeditiously  too,  no  ground  or  advancing  s^yw 
forward  is  lost,  but  all  gained  is  preserved,  and  the  proceed- 
ings on  the  appeal  end  expeditiously,  in  finally  settling  the 
action  generally ;  and  if  a  review  lies,  it  is  only  in  certain 
cases,  and  much  at  the  risk  of  the  pit.  in  review ;  and  if 
judgments  be  reversed  on  error,  and  a  new  action  brought, 
review  lies  equally  thereon. 

§  6.  Nor  ought  there  to  be  any  certiorari  for  any  mere  tn- 
formalitia  in  drawing  up  a  conviction  by  a  magistrate. 
Therefore  the  court  of  K.  B.  refused  an  information  against 
a  magistrate,  who  returned  to  a  writ  of  certiorari,  a  convic- 
tion of  a  party  in  another  and  a  more  formal  shape,  than 
that  in  which  it  was  first  drawn  up ;  the  conviction  returned, 
being  warranted  by  the  facts;  and  Lord  Kenyon  said,  the 
magistrate  had  acted  laudably,  and  such  was  the  common 
practice ;  and  "  a  mere  informality  in  the  manner  of  draw- 
mg  up  the  conviction,  ought  not  to  be  the  inducement  for  re- 
moving it  into  this  court,  but  some  substantial  defect  in  the 
justice  and  legality  of  the  proceeding  itself,  before  the  ma- 
gistrate." 1  East,  186,  Rex  v.  Barker. 
-  §  7.  The  form  of  a  judgment  on  a  writ  of  error,  by  the 
Supreme  Court  of  the  United  States,  reversing  the  judgment 
of  the  highest  court  in  a  state,  &c. 

"  Judgment.  This  cause  came  on  to  be  heard,  on  the  tran- 
script of  the  record,  and  was  argued  by  counsel;  and  there- 
upon all  and  singular,  the  premises  being  seen,  and  by  the 
court  here  fully  understood,  and  mature  deliberation  there- 
upon had,  it  appears  to  the  court,  that  the  said  acts  of  the  legis- 
lature of  New  Hampshire,  of  the  27th  of  June,  18th  and  36th 
of  December,  Anno  Domini  1 81 6,  in  the  record  mentioned,  are 
repugnant  to  the  constitution  of  the  United  States,  and  so 
are  not  valid ;  and  therefore  that  the  said  Superior  Court  of 
Judicature,  of  the  state  of  New  Hampshire,  erred  in  render- 
ing judgment  on  the  said  special  verdict  in  favour  of  the  said 
pits,  and  that  the  said  court  ought  to  have  rendered 
judgment  thereon,  that  the  said  trustees  recover  against  the 
said  Woodward,  the  amount  of  the  damages,  found  and  as- 
sessed in  and  by  the  verdict  aforesaid,  to  wit,  the  sum  of 
$90,000.  Whereupon  it  is  considered,  ordered,  and  ad- 
judged by  this  court,  now  here,  that  the  aforesaid  judg- 
ment of  the  said  Superior  Court  of  Judicature,  of  the  State 
of  New  Hampshire,  oe,  and  the  same  hereby  is  reversed  and 
annulled ;  and  this  court  proceeding  to  render  such  judgment 
in  the  premises,  as  the  said  Superior  Court  of  Judicature 
ought  to  have  rendered,  it  is  further  considered  by  this  court, 
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Ch.  138.  now  here,  that  the  said  trustees  of  Dartmouth  College,  do 

Art.  7.     recover  against  the  said  William  Woodward  the  afore- 

^rv*^s  said  sum  of  $20,000,  with  costs  of  suit ;  and  it  is  by  this 

court,  now  here,  further  ordered,  that  a  special  mandate  do 

go  from  this  court  to  the  said  Superior  Court  of  Judicature, 

to  carry  this  judgment  into  execution." 

Hite'iheiti         Akt.  7.  Proceedings  in  error  and  certiorari,     §  1.  In  Vu> 

iuid  dcvi«een  ginia,  the  General  Court  issue  two  writs  of  supersedeas  to. 

wiiraand    two  judgments  of  the  County  Court  of  F.  in  favour  of  Wil- 

Dunisp.—     son  v.  Hue's  heirs  and  devisees  ;  they  appealed.     Held,  1 . 

See  Ch.  1ST,  jf  Wilson  &  al.  defts.  in  error  would,  in  opposition  to  said 

don  v  Pick-  w"t8i  avau"  themselves  of  a  release  of  errors,  Stc.  not  pro- 

erinf  I— t      perly  a  part  of  the  record,  they  must  plead  in  bar :  2.  The 

Stra.  1315.     issue  thereon,  must  be  tried  by  a  jury :  3.  A  bill  of  injunc- 

R.lJia™±  *"  t'on  arH*  Proceedings  thereon,  are  not  a  part  of  the  record  of 

Ld.  Raj.       tne  judgment,  at  common  law ;  nor  brought  up  by  ctrtiorari, 

1046.  as  part  on  a  suggestion  of  diminution  in  that  record :  4.  If  a 

release  of  errors  be  pleaded  to  a  mptrttdtas,  and  found  for 

the  deft,  in  error,  judgment  is,  the  pit.  be  barred  of  his  *u- 

pentdeat :  5.  If  two  issues,  the  verdict  must  answer  to  both. 

Hudson  v.  Johnson,  1  Wash.  10 ;  Branch  v.  Burnley,  1  Call, 

1 47 ;  Lamb  ?.  Williams,  1  Salk.  89 ;  appears  this  case  wu 

decided  on  general  principles,  not  on  any  state  or  local  law ; 

repleader  awarded. 

Ljani,  taf        §  2.  Several  judgment*  reverted,  4fc.  in  the  same  cause  ;   as 

*J*J5*\e**r"   where  Philip  Claiborne,  in  May,  1771,  obtained  a  judgment 

bomi"!        against  Richard  Gregory,  for  £47,  and  eighteen  months  inte- 

Oregorr,  3    rest,  in  a  County  Court,  with  costs.  The  clerk  certified  a  copy 

Hbii.Ii  Man.  of  the  minute  of  the  judgment,  with  his  name  annexed,  without 

Srfiei* a    °"y  ""'^fr  *  otner  mode  of  expressing  the  name  of  his  office  ; 

wife  t.  Cue.   and  added  his  taxation  of  costs  thus:  "costs  one  hundred  and 

—Cited  Ch.  forty-six  pounds,  nett,  tobacco;  £15  1*.  and  3d."   About  the 

190,  a.  a, ».  en(j  0f  thc  American  war,  the  County  Court-house  was  burnt, 

Garland!*—    w'tn  a  oumbcr  of  its  records,  and  among  the  rest,  the  docu- 

Ch.  188,  a.    merits  on  which  this  judgment  was  founded.     The  assembly 

6.  i.  5,  the     passed  an  act  to  remedy  the  evils  occasioned  by  the  fire, 

aMst'oHe-    *cc*  un^eT  which  the  two  executors  of  Claiborne  produced 

Term  in  the  the  said  minute  to  said  County  Court,  and  it  admitted  it  to 

District         record,  and  on  it  ordered  a  scire  facias  to  be  issued  to  revive 

^"itoZi'    tne  judgment.     Two  writs  of  scire  facias  were  successively 

rgt  hence     issued,  to  which  nihils  were  returned  by  the  sheriff,  (the 

all  the  after   deft,  having  moved  out  of  the  county.)     A  judgment  by 

proceeding!   default  was  entered  at  rules,  March    38,  1793,  and  eon* 

werewjien.  firmed  May  3]>  1793,  for  £47,  with  legal  interest   thereon, 

from  May  18, 1771,  till  paid,  and  one  hundred  and  forty-six 

pounds  of  tobacco,  Is.  id ;  and  1 5s.  or  one  hundred  and  fifty 

pounds  tobacco,  "  being  the  amount  of  the  judgment  in  the 
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said  scire  facias  mentioned."    To   this  judgment  Richard    Gr.  138. 
Gregory  obtained  a  writ  of  error  from  the  District  Court  of     Art.  7. 
King  and  Queen,  which  court  reversed  the  judgment,  and  t^»v"^ 
remanded  the  cause  to  the  said  County  Court,  and  gave  him 
leave  to  plead.     Of  this  leave  he  availed  himself  August  28, 
1800,  by  pleading  nul  tiel  record:    2.  Won  deiinet:  3.  Nil 
dtbet;  and  4.  That  the  scirefacias  was  sued  out  on  a  judgment, 
obtained  more  than  ten  years  anterior  to  the  suing  out  there- 
of.  To  the  first  plea  the  pits,  replied,  there  is  such  a  record 
as  that  stated  in  the  scire  facias,  &c. :  To  the  second  plea  no 
replication  appeared :  on  the  third,  issue  joined :  to  the  fourth, 
the  pits,  replied,  the  court's  leave  to  sue  the  scire  facias, 
though  ten  Tears  had  elapsed,  fee.     To  this  the  deft,  demur- 
red generally ;  and   hereon  the  court  decided  for  the  pits, 
and  declared  there  was  such  a  record  as  stated  in  the  scire 
facias,  to  which  opinion  the  deft.  Gregory,  filed  a  bill  of  ex- 
ceptions ;  issue  being  joined  on  the  third  plea,  the  nil  debet. 
Verdict  and  judgment  for  the  pit.   Gregory  obtained  another  Robluon  *. 
supersedeas,  assigning  for  error  eight  errors  pretty  much  of  a  |?*nQ,l?s  _ 
piece  with  the  second  error ;  which  was,  that  in  stating  costs,  Bi^n  „ ' 
the  scirefacias  doth  not  add  to  "  one  hundred  and  forty-six  Aider*™,  l 
pounds,    the  word  w  nett,"  before  ".tobacco,"  as  the  minute  Hen.  tt  M. 
produced  doth.     On  hearing  this  supersedeas,  the  District  SjfJjJaJ*" 
Court  reversed  the  judgment, "  because  the  County  Court  had  on  the  i*it 
erred  in  permitting  a  copy  of  a  judgment  to  go  in  evidence  only,  of  two 
to  the  jury,  which  was  variant  from  the  judgment  stated  in  P"4™01 
the  writ  of  scire  facias  ■,    from  which  judgment  Lyons  ap-     ^ 
pealed  to  the  Supreme  Court  of  Appeals,  which  held,  the 
original  judgment  of  the  County  Court  was  correct ;  affirmed, 
that  after  haying  reversed  all  the  subsequent  judgments,  the 
other  seven  variances  assigned  between  the  judgment  and 
the  recital  of  it,  in  the  scirefacias,  were  deemed  not  material. 
This  case  is  material,  as  it  shews  (as  many  others  do,)  to 
what  extreme  lengths  litigation  may  be  carried  in  Virginia.' 

§  3.  A  supersedeas  lies  only  where  there  is  error  apparent  3  Hen.  k  M. 
on  the  fact  of  the  record  or  proceedings,  and  where  the  person  M?,  tw, 
seeking  to  reverse  the  judgment,  is  a  party  in  the  court  below ;  J?£*$£d  * 
and  if  not  a  party  there,  but  is  interested,  he  must  there  be  j  R«T.Code~ 
entered  one  before  the  final  decision.     There  was  a  swtrse-  p.  as. — s*« 
dtat  to  a  County  Court,  granting  leave  to  erect  a  mill  by  ^"^J8'  "■ 
one  interested,  but  not  a  party  before  judgment.     The  super-  R^code 
sedeas  and  certiorari  were  awarded  by  the  District  Court.     It  p.  at. 
is  stated  that  the  mode  of  removing  a  cause  by  supersedeas 
is  peculiar  to  Virginia,  and  is  by  statute  as  an  appeal,  &.c: 
The  law  in  Virginia  limits  the  writ  of  error  in  personal  ac- 
tions, to  the  value  of  (33,33  or  more,  and  leaves  it  as  at  com- 
mon law  in  real  and  mixed  actions ;  (or  one  thousand  pounds 
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Ch.  138.  of  tobacco,)  at  common  law,  it  is  of  right  in  all  cases  but 
Art.  7.  treason  and  felony.  In  Virginia,  the  writ  of  supersedeas  in 
^^ v-^-"  practice  seems  to  be  a  substitute  for  the  writ  of  error.  Lee 
Faty's  ease,  t.  Turberville,  2  Wash.  ]  63  ;  appeals  in  civil  causes  are  not 
*  wvt 5W"  known  at  common  law ;  Groenvelt  v.  Burwell,  1  Salk.  144, 
Jone£i  263  i  or  Groenvelt  v.  Burwell,  cited  Ch.  137,  a.  3.  There 
Wash.  118.  are  no  proceedings  in  the  court  below,  after  a  certiorari  is 
-^*L*t  delivered  to  it,  and  so  after  delivered  to  one  of  the  justices 
linns'  ctife.  °f  k »  an^  t0  proceed  after,  is  a  contempt  of  the  court  is- 
suing it 

§  4.  Mayo  v.  Clark,  2  Call,  276.  The  pit.  petitioned  the 
District  Court  of  R.  for  a  writ  of  supersedeas  to  an  order  of 
a  County  Court  for  altering  a  road,  which  the  District 
Court  refused.  A  motion  was  made  in  the  Supreme  Court 
of  Appeals,  for  a  mandamus  to  the  District  Court,  to  compel  it 
to  grant  a  supersedeas.  Held,  it  was  not  the  proper  remedy. 
Supersedeas  was  granted,  and  the  judgment  of  the  District 
Court  was  reversed ;  and  Noel  v.  Sale,  1  Call,  495,  being 
cited,  Judge  Tucker  observed,  M  our  rules  of  jurisprudence 
in  cases  not- provided  for  by  statute,  are  uniformly  supposed 
to  be  borrowed"  from  England.  This  is  the  case  nearly  in 
every  state  in  the  union,  formerly  an  English  colony  or  part 
of  one. 

§  5.  Supersedeas,  generally,  is  somewhat  like  a  prohibition, 
and  exists  in  many  forms ;  often  to  supersede  or  prohibit 
proceedings  that  infringe  privileges  of  clerks,  attormes,  &c. 
or  to  set  aside  an  erroneous  process  or  judgment.  The  form 
of  a  supersedeas  for  a  clerk,  &c.  in  B.  R.  sued  in  another 
court;  Bohun,377,  &c.  cites  Institutio  Legalis,  125.  Super- 
sedeas on  a  habeas  corpus,  after  a  procedendo  issued. 

FORMS  IN  ERROR  AND  CERTIORARI. 
Errors  assigned  in  ejectment  and  joinder,  10  Wentw.  1  ;  declaration  in 
ejectment  insufficient ;  error  in  giving  judgment,  &c.  and  certiorari  iisued, 
«e.  to  send  up  the  record,  3 j  common  errors  assigned,  4 ;  death  of  a  parly 
not  noted,  &c.  assigned  for  error,  4  ;  error*  atsigned  in  fact  and  in  law,  to 
■wit,  the  judgment  ii  erroneous,  and  a  minor  appeared  by  attorney,  deft,  in 
error  demurred  and  joinder,  5,6  ;  error  assigned  that  the  justice  refused  to 
admit  evidence  the  deft,  had  fully  paid  the  duty,  7,  B  :  index  of  reference* 
in  error  of  many  forms  referred  to,  10  Wentw.  1  to  31  j  American  Prece- 
dent!, 961 ;  Story's  Heading!,  328,  332  ;  Lilly's  Entries,  217,  &c. ;  case 
of  outlawry,  4  D.  ft  E.  531  to  543  ;  error*  assigned,  p.  631  j  2  H.  Bl.  18 
to  16  ;  error*  assigned,  3  Burr.  1692,  &c.  1742,  fee  ;  proceeding*  hi  error  ; 
forma  in  error  in  Rat.  Ent.  387  to  313 ;  English  form  of  a  writ  of  rerliorari 
to  an  inferior  court,  10  Wentw.  473, 244, 333 ;  of  a  mpcritdcat,  944,  345, 
346,  364,  365,  336,  fee.  ;  forms  of  writs  and  proceedings  in  error,  10 
Wentw.  361  to389;  3  Wentw.  387  to  403;  Imp.  B.  R.  716  to  740  ;  writs 
of  certiorari,  forms  of,  Lill.  Ent.  554  to  561,  639  ;  4  Wentw.  24 ;  6  Wentw. 
324, 428 ;  to  bring  up  a  conviction  of  murder,  6  Wentw.  24,  25 ;  forms  of 
sundry  writs  of  certiorari,  Bohun,  321  to  243 ;  some  to  particular  persons 
and  m  to  particular  points  or  facts,  id. 
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DEBT;  GENERALLY. 


Art.  1.  Genera/  Principles.  §  1.  The  action  of  debt  in 
earlv  times,  and  before  there  was  a  money  medium  in  use, 
could  be  no  more  than  an  action  of  detinue.  When  a  man 
had  received  or  borrowed  of  another,  goods  or  chattels  of 
some  sort,  and  promised  to  return  them,  or  to  pay  him  in 
others,  and  did  not,  but  detained  them  unjustly,  he  who  was 
entitled  to  have  them,  brought  his  action  of  detinue  for  the 
detention,  and  to  recover  specifically,  the  goods  or  chattels  so 
detained  or  kept  from  him.  But  when  a  pecuniary  medium 
came  to  be  in  general  use,  then  usually,  instead  of  such  re- 
turn or  payment  in  goods,  a  promise  was  made  to  pay  in 
money,  or  this  medium,  either  a  certain  sum  fixed  by  the  par- 
ties, or  a  reasonable  sum  capable  of  being  reduced  to  a 
certainty.  In  time,  debt  was  brought  for  such  sum,  and  the 
action  instituted  to  recover  it,  in  numero,  came  appropriately 
to  be  called  an  action  of  debt.  But  when  the  old  action  was 
still  brought  specifically,  to  recover  goods  or  chattels  so  de- 
tained, it  was  by  way  of  distinction  called  an  action  of  deti- 
nue. Prom  the  earliest  period  of  time,  property  has  been 
viewed  as  founded  in  moral  right,  and  has  passed  from  man 
to  man  by  agreement,  a  thing  essential  to  his  existence. 

Form  of  declaring  in  detinue,  2  Chit,  on  PI.  235,  238, 
Hills  v.  Graham ;  New.  R.  1 40,  Kettle  v.  Bromsall ;  Wffles, 
119;  detinue  is  transitory,  Com.  D.  action  M.  6;  maybe 
joined  with  debt,  2  Saund.  117;  Hast.  1 50 ;  the  things  must 
be  described  with  certainty,  and  all  or  each  article  valued, 
Co.  L.  286 ;  Bac.  Abr.  detinue  B. ;  1  Wils.  1 16  j  Com.  D. 
P.  2,X.  2;  Cro.  Jam.  130;  3  Wooddes.  106  ;  5  D.  &  E. 
409 ;  4  D.  &  E.  229 ;  Selw.  N.  P.  696 ;  judgment  is  condi- 
tional to  recover  the  goods  or  the  value,  Cro.  J.  682. 

§  2.  This  action  of  debt  thus  introduced,  not  only  to  re- 
cover goods,  chattels,  and  all  moveable  property,  or  things, 
but  the  price  of  them,  was  of  course  of  very  extensive  use. 
It  was  founded  on  contracts,  sealed  or  not  sealed,  written  or 
not  written,  simple,  absolute,  or  conditional ;  as  well  as  on 
judgments  and  statutes ;  and  as  well  in  the  qui  lam  form  as 
not  so;  and  so  is  the  action  of  debt  at  the  present  time,  in 
principle ;  though  in  practice,  almost  wholly  disused  in  re- 
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Ch.  139.  gard  to  simple  contracts,  and  to  enforce  which  the  action  of 
Art.  1.  assumpsit  is  now  generally  used.  This  change  became  ne- 
i  cessary  in  order  to  avoid  the  law  taagtr ;  for  where  debts 
were  contracted  for,  between  the  parties  themselves,  without 
any  solemnities,  and  by  simple  contract  only,  and  the  lender 

trusted  to  the  faith  of  the  borrower  for  the  payment,  it  was 

68*. — 9  Co.  considered  that  the  debt  was  paid  as  privately  as  it  was  con- 
86  to  91,  traded  for ;  and  therefore,  in  such  a  case,  if  the  borrower 
nm  q  *  should  be  sued  for  it,  he  might  have  no  evidence  to  prove  the 
Burr.  1008,  payment,  and  so  be  doubly  charged.  To  prevent  such  an 
Mokiv.  evil,  and  because  the  credit  was  given  on  the  faith  of  tbe 
acfer  an.  p^fty  trusted,  if  he  were  sued,  he  was  admitted  to  wage  hit 
law';  that  is,  to  discharge  himself  of  the  debt,  by  himself 
18  Mod.679.  swearing  he  had  paid  it,  and  by  producing  eleven  persons 
Stadt.  28      more  w  swear» "  tnat  they  believed  what  he  swore  was  true." 

and  DOie. In  time,  this  mode  of  defence  was  much  abused,  and  to  avoid 

3  Bi.  Con.    the  evil,  this  action  of  debt  came  to  be  disused,  and  the  ac- 
3*'-  tion  of  assumpsit  substituted  in  its  place,  in  which  there  was 

no  law  wager ;  because  in  assumpsit,  only  damages  could  be 
recovered  for  the  breach  of  the  promise,  and  these  a  jury 
ascertained ;  and  it  was  held,  that  a  deft,  could  not  discharge 
a  debt  by  his  own  oath,  whilst  it  was  uncertain,  and  ascer- 
tainable but  by  a  jury ;  nor  a  debt  on  specialty,  judgment, 
or  statute,  but  only  where  matters  were  transacted  merely 
between  the  pit.  and  deft. ;  nor  when  the  law  compelled  the 
pit.  to  serve  or  to  trust  the  deft. 

§  S.  Though  action  of  assumpsit  on  simple,  contracts  is 
now  used  in  all  the  extent  in  which  the  action  of  debt  was 
formerly  used,  it  may  still  be  useful  to  observe  in  what  cases 
Debet  and    and  on  what  principles  it  was  anciently  brought.     It  seems 
itotwct,  fcc.  evep  t0  jjaye  C0liSjsted  of  two  essential  parts ;  that  is,  debt  in 
the  debtt  and  de.txn.tt,  and  debt  only  in  the  detineL     This  dis- 
tinction is  still  important,  though  in  our  manner  of  declaring 
in  an  action  in  this  state,  it  is  not  noticed  in  the  declaration ; 
as  here  the  deft,  is  called  upon  to  answer  to  the  pit.  in  a 
plea  of  debt,  and  then  the  contract  or  ground  of  the  debt  is 
specially  stated. 
Bohnn,  154        §  4.  The  distinction  is  this :  if  A,  in  his  own  right,  owes 
to  164. —      me  a  sum  of  money  in  my  own  right,  then  he  is  properly  said 
sm'J^BL     ,0  OTM'  an<^  unjustly  detain  ;  "  for  nothing  but  a  sum  of  money, 
Com.  155.—  ror  which  I  have  personally  contracted,  is  properly  my  debt  :*' 
l  Eip.  340.    and  if  the  executor  or  administrator  of  the  lessee  be  in  pos~ 
— 2Bac.  II,  sasion  aod  take  the  profits,  he  shall  be  charged  in  the  debet 
Wood1!  Con.  an^  detmet,  or  in  his  own  right :  so  the  heir  of  the  debtor,  in 
syo.  Ml— 

F.  J*.  B.S73 — 5  Co.  32,  Pettifer'.  cue Kegiiter,  139,  140.— Gil.  Caiei,  400.— 3  Salk. 

179.  —8  Mod.  356.— Bui.  IT.  P.  169. 
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England,  is  charged  in  the  same  way,  for  he  has  the  inheri-  Ca.  139. 
lance,  as  real  assets,  in  virtue  of  which  he  is  bound  in  his  own     Art.  2. 
right.    Bat  if  the  executor  or  administrator  of  the  lessee  be  .^—  -%_■ 
not  in  possession,  but  charged  on  the  contract  only  of  the  Ut- 
ile, he  is  charged  only  in  the  dttinet;  and  so  generally,  when 
he  sues  as  executor  or  administrator,  or  is  so  sued :  so,  if  one  be 
toed  for  a  horse  or  any  personal  thing  but  money,  the  action 
is  in  the  dttinet  only.     "  In  fact,  a  writ  or  debt  in  the  dttinet, 
is  neither  more  or  less  than  a  writ  of  detinue."    But  this  dis- 
tinction is  only  form,  and  aided  after  verdict  by  16  Ch:  II. ; 
and  4  Ann.  Ch.  16,  and  by  our  federal  and  state  statutes. 

§  5.  If  debt  be  brought  against  hut  band  and  wife,  for  her  Gil.  Com, 
debt,  contracted  dam  tola,  it  is  in  the  debet  and  dttinet ;  for  he,  4°*, 3«i. — 
in  virtue  of  the  marriage,  became  personally  liable  for  such  '• N' D1M- 
debt,  in  consideration  the  law  vests  in  him,  in  his  own  right, 
all  her  personal,  and  the  income  of  her  real  estate. 

So,  if  the  executor  or  administrator  take  to  himself,  a  bond  Bui.  N.  P. 
for  a  debt  due  to  the  deceased,  he  sues  in  the  debet  and  dttinet,  I?9 — *  c°- 
for  he  thereby  makes  the  debt  his  own,  and  is  accountable  in 
all  events  for  this  debt  to  the  estate :  so,  if  judgment  be  against 
him,  he  may  be  sued  upon  it,  in  the  debet  and  dttinet,  suggest- 
ing a  devastavit  in  the  English  law ;  as  where  debt  was  '  Se-uwLsis 
brought  against  an  executor,  on  a  judgment  in  the  debet  and  ^]j 
delinet ;  and  held,  it  lay  upon  a  bare  suggestion  of  a  deveuta-  Lane,  and 
vit ;  and  the  doctrine  of  actio  personalis  moritur  aim  persona,  307. — JCh. 
largely  considered.  ?£ifZ 

A»t.  2.     §  1.  "  The  legal  acceptation  of  debt,  is  a  sum  of  [  LA1U7. 
money  due  by  certain  and  express  agreement;"  as  by  bond,  698. — 
bill,  note,  or  special  bargain,  or  for  a  fixed  rent :  so,  for  the  Where  debt 
certain  price  of  a  certain  parcel  of  goods  sold ;  otherwise,  iT_.  ffipj. 
if  bo  special  price  is  agreed  for.     The  pit.  must  recover  Com.  163, 
the  exact  sum  be  sues  for,  or  not  at  all,  for  the  debt  is  one  164—2  bi. 
single  cause  of  action,  fixed  and  determined.     This  is  true  Jf^i^' 
when  the  action  is  grounded  solely  on  the  contract ;  for  then,  stn.  logo. 
if  the  pit.  demand  one  Bum  and  the  contract  express  another,  — l  Eip. 
there  is  a  variance.    a  If  therefore,  1  bring  an  action  of  debt,  c^m!3*- * 
for  £30, 1  am  not  at  liberty  to  prove  a  debt  of  £30,  and  re-  aitde'J  cue. 
cover  a  verdict  thereon ;    "  for  I  fail  in  the  proof  of  that 
contract,  which  my  action  or  complaint  has  alleged  to  be 
specific,  express,  and  determinate."    u  But  in  an  action  on  3B1.  Com. 
the  case,  on  what  is  called  an  indebitattu  assumpsit,  which  is  i6^' ■!*!?'"" 
not  brought  to  compel  a  specific  performance  of  the  contract,  bindhuiueiL 
but  to  recover  damages  for  its  non-performance,  the  implied  hit  heirs, 
assumpsit ;  and  consequently,  the  damages  for  the  breach  of  "i™?"™' 
it,  are  in  their  nature  indeterminate ;   and  will,  therefore,  "d  prov"^ 

deed  only* 
encnbin  and  adm'n.  no  material  variance.— 4  Mavle  ft  Sel.  471. — But  ntrUmce  in  the 
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Ch.  139.   adapt  and  proportion  themselves  to  the  truth  of  the  case, 
Art.  2.     which  shall  be  proved,  without  being  confined  to  the  precise 
v^v^/  demand  stated  id  the  declaration ;  for  if  any  debt  be  proved, 
however  less  than  the  sum  demanded,  the  law  will  raise  a 
promise  pro  tanlo,  and  the  damages  will  of  course  be  propor- 
tioned to  the  actual  debt." 
l  Vsp.  102.        §  s.  in  this  action,  the  pit.  is  to  recover  the  sum  in  nu- 
JjjJZj*' P"  merO)  and  not  to  be  repaired  in  damages,  as  be  is  in  assumpsit ; 
Com. D.  333    DUt  >*  ues  on  simple  contracts,  written  or  parol,  if  the  sum  be 
Debt,  A.       fixed,  so  whether  expressed  or  implied.     2  Bac.  Abr.  13.    ' 
Gil.  Ca.  §  3.  In  these  general   principles,  all  the  books  seem  to 

387  ■  agree :  so,  debt  fies  to  recover  a  sum  to  be  reduced  to  a 

certainty,  by  some  act  after  the  action  is  brought;  as  if  A 
covenant  with  B,  to  pay  him  so  much  money  as  he  shall 
spend  in  repairing  a  ship,  and  he  spends  £100,  B  may  have 
debt,  and  aver  he  expended  that  sum.  So,  when  a  suit  was 
pending  -between  the  vicar  of  B  and  A,  concerning  the  modus 
dedmandi,  which  concerned  all  the  parishioners  of  B ;  and 
C,  one  of  them,  promised  by  deed  to  pay  his  pert  of  the 
costs  of  suit,  A  may  have  debt  for  C's  proportion  of  them, 
on  this  deed ;  and  in  it  A  must  allege  the  sum  in  gross  ex- 
pended by  him,  and  aver  in  his  declaration,  that  for  such  a 
sum  expended  in  certain,  C's  proportion  of  the  whole,  the 
action  was  brought";  for  this  is  but  calculation.  But  debt  lies 
not  where  the  jury  are  to  ascertain  the  debt  or  damages, 
lwi.  i,  7,  §  4.  In  the  case  Walker  v.  Wittier,  it  is  stated  that  debt 
ud  Doqgl.  wj]j  iie  wherever  indebitatus  assumpsit  lies,  and  that  there  are 
™  Bote*  cases  of  debt,  in  which  it  is  not  necessary  to  prove  the  exact 
sum.  In  this  case,  Walker  v.  Wittier,  (p/6,)  Lord  Mansfield 
said,  that  "  debt  may  be  brought  for  a  sum  capable  of  being 
ascertained,  though  not  ascertained  at  the  time  of  the  action 
brought ,"  and  Ashhurst  and  Buller,  justices  said,  that "  when- 
ever indebitatus  assumpsit  is  maintainable,  debt  also  is." 
3  Ban-.  This  last  position  is  too  general ;  and  in  Moses  t.  Macferlan, 

1000.  Lord  Mansfield  said,  the  rule  settled  in  Slade's.  case,  and 

ever  since  followed,  is,  "  that  an  action  of  assumpsit  will  lie 
in  many  cases  where  debt  lies,  and  in  many  where  it  does 
not  lie."    This  was  in  answer  to  Mr.  Norton's  objection  to 
to  this  action,  urging  "  that  indebitatus  assumpsit  will  not  lie, 
but  where  debt  will  lie." 
Andrews'  R.      §  5.  Debt  lies  on  a  charter-party,  at  £52,  10*.  a  month, 
iw,  ahep-     averring  so  many  months,  amounting  to  such  a  sum,  and  if 
Hooper  ■—     there  be  a  mistake  in  the  total  amount  made  by  the  pit.  the 
Cro.Ei.i33.  court  may  set  it  right.    But  the  jury,  in  the  verdict,  must 
find  a  disposition  of  the  whole  debt  sued  for.    And  3  Stra. 
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If  one  buy  goods  for  his  sovereign  or  master,  and  give    Ch.  1 39. 
an  express  promise,  not  under  seal,  to  pay  himself  at  a  cer-     Art.  3. 
tain  day,  the  servant  or  agent  is  held  in  assumpsit,  not  in  v^w 
debt.     But  he  is  not  held  at  all,  unless  he  cxpruth}  promise  — 2  Dver, 
to  pay  himself,  where  the  goods  come  to  the  use  of  the  SJ^^^. 
sovereign  or  master.  field. ' 

§  6.  So,  debt  lies  on  judgments,  and  in  some  other  cases,  See  poet. 
in  which  the  action  is  not  properly  founded  on  contract ;  so, 
debt  lies  for  an  escape,  though  grounded  in  tort. 

The  pit.  must  declare  for  the  whole  debt ;  or  if  he  sue  l  Crancb, 
for  a  part,  he  must  shew  the  residue  is  paid. '  But  in  debt  to  5?f T"I 
recover  double  the  value  of  a  specific  article,  as  a  penalty  jDj[."nj.a^-3 
by  statute,  the  pit.  may  recover  less  than  he  demands.     But  Hen.  &  M. 
debt  does  lie  against  the  acceptor  of  a  bill  of  exchange.  3M,  Smith 
See  Mackies,  ex?r.  v.  Davis,  2  Wash.  219.  ChUt^^T 

Art.  3.  §  1.  Dtbt  on  contract*,  generally.  It  has  already  buic,  ftl. 
been  observed  that  the  action  of  debt  lies  in  many  cases  on 
contracts,  expressed  or  implied,  written  or  parol,  sealed  or 
not,  absolute  or  conditional ;  therefore,  in  this  action,  the  va- 
lidity and  invalidity  of  almost  every  kind  of  contract  may 
fairly  come  in  question;  and  hence,  in  the  inquiries,  if  an 
action  of  debt  can  be  supported  in  any  proposed  case,  the 
question  must  occur  in  thousands  of  instances,  if  the  contract 
will  or  will  not  maintain  the  action  proposed.  Though  much 
already  has  been  said  on  this  subject  of  contracts  in  the  pre- 
ceding chapters,  yet  much  more  may  be  advantageously' 
added  in  this  chapter — and  in  the  first  place,  general  princi- 
ples and  maxims  on  which  contracts  rest,  may  be  here  pur- 
sued still  further. 

As  whenever  one  is  under  a  moral  obligation  to  do  a  thing,  Pow.  on 
and  actually  promises  to  do  it,  he  is  bound  to  perform,  and  an  Cmi- 361< 
action  lies  on  this  engagement. 

§  2.  Whenever  one  engages,  for  sufficient  consideration,  to  Pow.  on 
do  a  thing  not  morally  innis  power,  he  must  pay  damages  for  c<m.  le*- 
non-performance. 

§  3.  Whenever  a  contract  is  valid,  the  law  will  enforce  it,  General 
and  whenever  not  so,  from  any  cause  whatever,  the  law  will  p™<api«»  •* 
refuse  its  aid  to  give  it  effect.     Though  wagering  contracts  further  par- 
may  in  themselves  be  valid,  yet  when  made  to  cover  usury,  med. 
bribery,  &c.  they  are  void  in  law. 

§  A.  In  the  second  place,  sundry  interesting  but  scattered  Some  form* 
cases  may  be  here  collected  and  inserted ;  for  though  in  **A  "*t*JT* 
treating  of  assumpsit,  from  the  first  to  the  fifty-seventh  chap-  J°ttl*  ^  * 
ter,  and   of  covenant  in  other  chapters,  two  of  the  three  Bohnn,S6S, 
great  divisions  into  which  all  contracts  are  divided,  for  the  M°- 
purposes  of  being  enforced  by  suits  at  law,  most  of  the  seve- 
ral kinds  of  contracts  have  been  considered  somewhat  in  de- 
void v.  14 
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Ch.  1 39.  tail ;  yet  many  valuable  matters,  general  in  their  nature,  must 
Art.  3.  have  been  omitted,  and  which  may  now  properly  be  collect- 
i  ed  in  treating  of  debt,  the  third  great  branch  of  contracts  for 
the  ends  above  expressed ;  also,  many  such  matters  may  be 
here  anew  collected,  peculiar  to  the  several  grounds  on  which 
debt  on  contracts  rests.  To  see  what  has  been  said  or  this 
subject  already,  we  may  have  a  retrospect  to  assumpsits  and 
covenants,  in  which  the  leading  principles  of  contracts  are 
considered  in  many  articles,  with  some  references  to  other 
nations,  in  which  remedies  by  the  mere  acts  of  the  parties, 
in  which  agreements,  promises,  and  considerations,  assign- 
ments, consignments  and  bailments,  notes,  bills,  policies,  &c. 
&c.  and  in  which,  bargains  and  sales,  chartering,  freighting, 
and  lending,  covenants  and  deeds,  mortgages,  leases,  releases, 
&c.  are  considered. 

§  5.  3d.  Some  abstruse  matters  relating  to  contracts  may 
well  be  further  discussed  and  examined,  in  treating  of  this 
action  of  debt,  generally  and  specially. 

6  6.  It  is  a  general  principle,  that  every  contract  is  valid, 
and  the  ground  of  this  or  some  other  action  made  in  due 
form  by  a  person  legally  capable  of  contracting,  for  a  suffi- 
cient consideration,  cause,  motive,  or  inducement,  and  not 
against  public  law  or  policy,  good  morals  or  decorum  ;  and 
such  person's  assent  may  be  expressed,  implied,  or  presum- 
ed. Viewing  contracts,  therefore,  on  general  principles,  the 
inquiry  seems  most  properly  to  be,  what  renders  one  void  t 
An  infant's  contract  is  not  void  altogether  for  want  of  a  capa- 
city to  contract,  for  he  may  bind  himself,  as  has  been  seen, 
for  necessaries,  and  in  sundry  cases;  and  if  any.  contract  of 
his  be  absolutely  void,  it  is  only  one  where  there  is  no  ap- 
pearance of  benefit  for  him.  In  regard  to  husband  and 
wife,  there  is  in  the  English  and  our  law,  a  singular  mixture 
of  ability  and  inability  in  her  to  contract ;  a  contract  be- 
tween her  and  her  husband,  is  deemed  utterly  impracticable 
at  law,  yet  not  so  in  equity ;  but  in  equity  she  may  contract 
with  him,  as  she  could  by  the  Roman,  and  may  by  the 
French  law  ;  and  as  to  third  persons,  her  inability  to  con- 
tract, is  a  first  principle  of  the  common  law;  and  yet  she 
may  join  with  her  husband  in  legally  conveying,  or  leasing 
for  her  life,  her  estate,  or  in  making  any  engagements  for  the 
benefit  of  her  estate ;  and  generally,  her  assent,  fas  that  of 
an  infant  or  non-compos,)  in  a  court  of  law,  binds  her  in- 
terest, and  is  valid.  It  is  yet  an  unsettled  point  of  law,  if 
her  warranty  with  her  husband's  of  a  third  person's  estate, 
or  her  contract  alone,  living  separate,  and  having  a  separate 
maintenance,  will  be  obligatory  upon  her  in  any  form. 


,d  by  Google 


$.7.  It  is  a  general  principle,  that  the  compromise  know-  Ch.  139. 
ingly,  and  with  a  fair  view  of  the  subject,  and  of  a  doubtful     Art.  4. 
right  or  matter,  or  to  establish  the  peace  of  a  family,  or  any  v^-v-^^ 
benefit  however  small,  freely  and  understanding^  received 
by  one,  able  to  contract,  is  a  legal  consideration. 

$  8.  It  is  also  a  general  principle  at  common  ions,  that  if 
one  violate,  or  neglect  to  perform  his  contract,  only  reasona- 
ble damages  can  m  recovered  by  the  other  party ;  but  in 
equity,  since  the  time  of  Edward  IV.  the  specific  execution 
of  it  may  have  been  enforced,  and  the  aiate  iUelf  ordered 
to  be  conveyed ;  yet,  till  the  time  of  James  I.  equity  acted 
only  mptrtonam,  and  only  since  that  time  in  rem,  and  now 
proceeds,  if  either  the  person  or  thing  be  within  its  juris* 
aktion. 

§  9.  Law  and  equity,  also  differ  materially  as  to  the  man. 
iter  of  performing  a  contract.  At  law,  if  one  contract  to 
vest  money  in  land,  to  perform,  he  must  do  it  according  to 
the  plain  meaning  of  the  words  of  his  engagement ;  out 
equity  views  as  a  performance  in  such  a  case,  his  devuitig  or 
leaving  lands  of  equal  value,  and  a  like  tenure,  todacend. 

%  10.  So,  it  is  laid  down  in  most  English  books,  that  the 
contract  of  a  font  covert  Is  void ;  and  that  only  a  voidable 
one,  and  not  one  void,  can  be  confirmed ;  as  a  contract  ac- 
tually void  is  incapable  of  confirmation ;  yet  in  the  same 
books  it  is  stated,  that  she,  after  the  marriage  is  dissolved, 
may  confirm  her  contracts,  and  even  deeds,  made  by  her 
pending  it,  by  various  acts  in  pai* ,-  as  if  she  and  her  hus- 
band mortgage  her  estate,  and  after  his  death  she  settle  rents 
with  the  mortgagee  as  such,  or  do  other  acts  in  now,  recogniz- 
ing him  to  be  mortgagee,  it  amounts  to  a  redelivery  of  the 
deed,  and  binds  her.  In  this  case,  whatever  expressions 
men  use,  as  to  void  or  voidable  acts,  certain  it  is,  that  the 
effect  admitted  as  resulting  from  such  after  act,  proves  either 
that  her  deed  while  covert  was  only  voidable,  and  so  capable 
of  confirmation,  or  that  a  mere  act  when  a  widow,  of  set- 
tling a  rent  account,  or  of  acknowledging  a  deed  to  be  her's, 
is  of  equal  force  as  making  a  deed:  so,  if  her  husband 
abjure,  be  transported,  or  an  alien  enemy  abroad,  her  acts 
bind  her,  and  she  may  sue  and  be  sued.  In  these  and  many 
other  views  of  her  contracts  which  may  be  had,  it  is  by  no 
means  clear  that  the  rule  usually  laid  down  is  accurate,  or 
the  expression  correct,  to  wit,  "  that  her  contracU  are  void ;" 
and  Cowp.  201. 

Art.  4.  §  1.  Contracts  executory  on  both  sides,  transfer  Gil.  Cmm, 
no  immediate  right.  This  isa  general  principle ;  but  if  a  con-  TSVf^ri 
tract  be  made  to  transfer  property,  and  is  forthwith  execut-  _pow.  ^  ' 
ed,  the  property  is  changed:  as  if  1  contract  to  sell  a  horse  Con.2M.M- 
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Cb.  139.  to  B  for  (50,  and  he  pays  or  lenders  that  sum,  the  horse  is 
Art.  5.  his  property,  and  he  may  have  trespass,  trover,  or  detinue ; 
s^*v^s  and  if  1  tender  the  horse,  I  may  have  debt  or  assumpsit  for  the 
$50 ;  for  the  right  to  have  it  is  transferred  to  me ;  but  if  I  pro- 
mise to  deliver  a  horse  at  a  future  day  to  B,  and  he  promises 
on  such  delivery  to  pay  me  $50 ;  here,  if  1  tender  or  deliver 
the  horse  at  the  day,  I  have  a  right  to  the  $50 ;  so,  if  he 
pay  or  tender  the  money,  he  has  a  right  to  the  horse ;  hut 
he  has  no  right  to  him  without  a  tender  of  the  money,  nor 
have  I  any  right  to  the  money  without  a  tender  of  the  horse ; 
but  if  I  tender  him,  and  B  refuse  to  pay,  I  need  not  deliver 
him ;  for  the  leader  is  sufficient  if  payment  be  not  made  by 
him ;  for  on  my  tender  he  ought  to  pay  immediately,  accord- 
ing to  the  contract :  If  executory  on  both  sides ;  as  if  I  agree 
to  deliver  the  horse  to  B,  and  he  agrees  to  pay  me  $50,  ten 
days  after  the  delivery ;  here  I  must  deliver  him  without  pay- 
ment, and  trust  to  my  action  for  the  money ;  for  I  have  so 
made  ray  bargain,  that  he  has  time  to  execute,  on  his  part, 
after  1  nave  delivered  the  horse.  On  making  this  contract, 
no  property  is  transferred  on  either  side. 

§  3.  Heavy  good*  may  be  delivered  in  parents.  As  if  1  con- 
tract to  deliver  to  B  four  hundred  bushels  of  corn  in  a  year, 
at  $1  a  bushel,  I  may  tender  part  at  one  time,  &c. ;  and  if 
I  tender  a  Dart,  as  fifty  bushels,  and  be  not  paid,  I  may  re- 
fuse to  deliver  it;  but  if  I  deliver  It,  I  waive  present  pay- 
ment ;  and  the  delivery  or  tender  of  a  part,  does  not  excuse 
me  from  delivering  or  tendering  the  residue ;  for  I  must  com- 
plete my  contract  in  order  to  compel  him  to  perform  his 
part.  Though  I  may  make  several  deliveries,  1  cannot  sue 
several  actions. 

Art-  5.  The  act  of  God  or  casualties — horn  they  farther 
affect  contracts. — §  l.  In  relation  to  this  head,  many  cases 
have  been  already  stated — other  principles  and  cases  may 
here  well  be  added.  As  where  1  agree  to  sell  a  horse  to  B, 
and  he  pays  earnest,  whereby  the  property  is  changed,  and 
agrees  to  take  him  immediately,  if  the  horse  die  the  loss  is 
his,  and  he  must  pay  me  the  price ;  but  if  no  earnttt  be  paid, 
and  the  horse  dies  in  my  stable,  this  may  excuse  the  deli- 
very, but  will  not  entitle  me  to  the  price ;  for  as  there  is  no 
fault  in  either,  and  no  delivery  or  payment,  the  horse  remains 
my  property ;  and  it  is  a  well  settled  principle,  where  pro- 
perty is  lost  by  accident,  and  neither  party  is  in  any  fault, 
the  loss  must  foil  on  the  owner — this  is  in  the  nature  of  things ; 
for  if  the  horse  whilst  mine  be  killed  by  lightning,  or  die  by 
unavoidable  disease,  the  misfortune  happens  to  me  ,*  the  light- 
ning strikes,  or  the  disease  attacks  my  property,  and  why 
should  another,  as  innocent  as  1  am,  bear  this  loss  T  But  if  I 
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can  in  this  case  recover  of  him  the  price,  I  get  the  worth  of  Ch.  139. 

■  the  horse,  and  lose  nothing,  whilst  he  pays  the  price,  and    Art.  5. 
gets  nothing ;  and  so  in  effect  bears  the  loss,  and  sustains  the  s^-v^> 
loss  or  misfortune  that  befalls  my  property  :  and  whenever  an 
article  of  property  is  thus  lost  by  accident,  or   act  of  God, 
and  ode  of  two  innocent  men  must  bear  the  loss,   the  true 
criterion  is  to  inquire  which  owns  it ;  for  every  man's  pro- 

•perty  is  at  his  risk  in  case  of  inevitable  accident,  unless  in- 
sured by  another. 

§  2.  If  A,  tenant  for  life,  or  in  tail,  of  land,  sell  me  forty  Oil.  Cum, 
trees  for  $40,  and  no  time  is  appointed  to  fell  them,  I  am  to  •j61<  p***""; 
do  it  in  convenient  time ;  and  if  I  cut  ten  of  them,  and  he  r„i'Mi  &c_1 
dies,  his  executors  shall  have  all  the  price,  as  it  is  my  fault  Ch.  14,  ■■ 
I  do  not  take  them  in  season ;  but  if  by  the  contract  I  am  not  l0- 
to  cut  the  trees  till  a  future  day,  and  before  that,  he  dies,  the 
bargain  is  become  impossible  by  the  act  of  God,  and  by  no 
favlt  in  me  j  hence,  his  executors  shall  not  have  the  price ; 
for  I  am  in  no  fault,  and  have  no  quid  pro  quo ;  but  if  the 
contract  be,  that  1  have  two  years   to  take  them,  and  cut    - 
twenty  of  them,  and  A  dies,  and  so  executed  in  part  by  me, 
his  executors  shall  have  the  whole  price,  if  I  have  time  to 
cut  for  two  years,  if  A  live  so  long;  for  here  1  have  all  his 
life  to  cut  them,  not  exceeding  two  years ;  and  if  I  do  not 
do  it  in  his  lifetime,  it  is  my  neglect ;  but  if  he  engage  that  1 
shall  have  two  years  to  cut  them,  in  all  events,  his  executors 
shall  not  have  all  the  price,  unless  I  take  all  the  trees ;  hut  a 
quantum  meruit  for  such  as  I  do  take,  on  a  principle  of  natu- 
ral justice,  that  I  ought  not  to  receive  his  property  without 
payment;  and  when  the  contract  becomes  impossible,  it  is 
as  if  none  exist.    So,  there  must  be  a  reasonable  value.     So, 
if  I  have  not  the  free  benefit  of  the  contract,  I  have  an  ac-  , 

tion  on  a  tike  principle ;  but  equity  and  justice  thus  appor- 
tions the  benefit  and  retribution,  only  where  each  party  acts  . 
fairly  and  openly;  for  if  A,  in  the  case  put,  do  not  inform 
me  of  his  limited  interest  in  the  land  and  trees  when  he  con- 
tracts, he  shall  not  have  the  advantage  of  any  equitable  al- 
lowance ;  for  where  one  makes  a  contract,  he  ought  never  to 
be  allowed  to  forsake  its  common  meaning,  and  to  claim  an 
equitable  execution  only,  but  when  he  acts  fairly,  honestly, 
and  bona-fidt. 

$  3.  So,  in  casu  of  casualties.     So,  if  the  deft,  hire  the  3  Bon-.  15S, 
pit's,  dock,  and  engage  him  to  repair  his  ship,  and  find  ma-  *»  JJ?*"*00" 
leriale,  and  just  before  the  repairs  are  finished,  the  deft's.  *        WM" 
ship  is  burnt  by  mere  accident,  the  pit.  shall  recover  for  his 
labour  and  materials ;  for  he  is  not  in  fault,  and  made  no 
promise  to  preserve  the  ship ;  and  Wilmot,  J.  compared  this 
case  with  that  of  one's  horse  being  sick,  and  he  employs  a 
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Ch.  139.  farrier  to  core  him,  and  the  horse  is  burnt  in  the  owner'! 
Art.  5.  own  stable,  the  farrier  must  have  his  reward  for  what  he  has 
s^-v-^'  done.  We  may  add  another  consideration :  if,  for  instance, 
there  had  been,  instead  of  this  misfortune,  a  great  accession 
to  the  value  of  the  work  and  materials,  after  bestowed  on 
the  ship,  this  had  been  the  owner's  advantage,  and  not  the 
workman's. 

§  4.  So,  if  a  man  be  disabled  to  perform  his  contract  by 
the  mere  act  of  God,  and  wholly  without  the  party's  fault,  he 
is  excused  the  performance  of  it ;  as  where  a  u  lessee  cove- 
nanted to  leave  a  wood  in  as  good  plight"  as  he  found  it,  and 
afterwards  the  trees  were  blown  down  by  tempest,  it  was 
held,  the  covenant  w*»  discharged  quia  irnpotentia  excutat 
legem.     1  Co.  98.    This  case  too,  was  rightly  decided  on  the 
principle  of  property  above  stated ;  for  it  threw  the  loss  of 
the  wood  on  the  owner  of  it,  who  was  the  lessor ;  for  when 
the  wood  was  destroyed  by  an  unavoidable  accident,  the  loss 
was  his  in  law  and  equity.    The  same  principles  were  pro- 
perly adopted  in  the  case  of  A 'a  horse  lent  to  B  for  a  jour- 
ney; which  horse,  in  it,  died  of  disease ;  and  it  was  held, 
that  A,  the  owner,  must  bear  the  loss,  though  B  expressly 
engaged  to  return  him.     See  many  cases  on  this  subject  in 
other  chapters,  as  to  covenants. 
3  But,  is,         §  5.  So,  if  two  ships  at  sea  run  foul,  by  mistake  or  inatten- 
tob"— sJ2''  tion  ia  bmk'  anc*  one  *  damaged  (3000,  and  the  other  $200 
Award  Ch.   only>  eacn  must  taar  its  own  loss,  on.  the  above  principle ; 
13.  that  is,  there  being  no  fault  in  either  party,  or  both  equally 

in  fault,  the  loss  must  fall  where  the  property  is  owned ;  and 
in  this  case,  it  appearing  the  referee  divided  the  loss,  the 
court  set  his  award  aside. 
ST.  R.  130,      §6.  If  it  be  a  part  of  a  contract  to  refer  &  matter,  yet 
Thoropioo  v.  the  party  may  sue  on  it,  though  there  has  been  no  offer  to 

' .    refer,  and  though  the  pit.  even  refuse  to  refer. 
Mm.  8.  J.        §  7.  In  this  case,  the  pit.  agreed  to  labour  for  the  deft,  a 
Court,  Juue,  year)  for  £84 ;  he  worked  the  four  summer  months,  and  then 
».  Cturtcr      waa  ky  **dcneu  prevented  working  the  residue  of  the  year ; 
'he  urged,  that  as  he  was  prevented  by  the  act  of  God  from 
fulfilling  his  contract,  he  ought  to  have  a  quantum  meruit  for 
the  four  summer  months,  and  therefore  claimed  (49 ;  but  the 
court  said  he  laboured  for  (7  a  month,  or  (84   a  year,  by 
special  contract,  and  he  could  have  only  (28  for  the  four 
months,  and  judgment  accordingly. 
Oil.  Cue*,        §  8*  Partite  contract  about  a  third  man's  property— the  effect. 
W.  If  I  sell  and  deliver  A's  horse  to  B  for  (100,  and  A  take 

him  from  B,  yet  B  must  pay  me  the  $100  5  for  by  the  de- 
livery, my  contract  is  executed ;  and  because  B  does  not  de- 
fend his  possession  against  A,  it  does  not  follow  I  have  no 
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defence ;  but  especially,  B  has  a  possessory  property  by  my   Ch.  139. 
delivery,  and  has  his  action  also  against  me,  for  the  fraud  in     Art.  6. 
selling  another's  horse.  k^-v-^^ 

§  9.  So,  if  I  sell  lands  to  B,  for  (1000,  and  C  evict  htm 
by  title  paramount;  yet  I  shall  recover  the  $1000  of  B,  for 
he  has  the  possession  transferred  to  hint,  and  looked  to 
his  own  purchase ;  and  it  may  be  he  takes  a  defective  title  in 
abatement  of  the  price,  and  further  has  his  remedy  on 
his  covenants  in  his  purchase  deeds  ;  and,  also,  if  our  con- 
tract be  rescinded,  we  cannot  be  restored,  and  put  in  statu 
yuo,  &c. ;  for  B  has  received  possession  of  the  land,  and  en- 
joyed it  until  evicted ;  for  these  and  other  reasons,  it  is  plain 
the  only  way  to  do  justice  between  us,  is  to  enforce  and 
execute  our  contract  of  sale,  for  him  to  pay  me  the  price, 
and  to  enforce  my  contract  of  warranty.  On  no  principle 
can  B  have  these  profits,  and  keep  the  {1000  also ;  and  each 
party  in  making  the  contract,  risks  the  insolvency  of  the 
other. 

ART.  6.  Some  general  principles  on  which  contracts  are  void, 
farther  stated. — §  1.  As  a  contract  to  do  things  naturally  and 
morally  impossible ;  things  unlawful  in  themselves ;  as  not  to 
trade,  or  to  exercise  a  trade  any  where  in  the  nation,  or  for 
any  time:  so,  to  be  restrained  at  all,  if  not  for  a  good  con- 
sideration, by  bond  or  otherwise :  so,  contracts  against  the 
principles  of  morality  and  public  decorum,  or  against  law  or 
public  policy :  so,  to  promote  a  fraudulent  object  had  in 
view,  as  to  cheat  the  government,  or  to  impose  on  third  per- 
sons, on,  wantonly  to  hurt  their  feelings ;  or  in  public  trials, 
to  introduce  indecent  evidence :  so,  contracts  relating  to  things 
not  allowed  by  statute  law  to  be  the  subjects  of  contracts ;  as 
interest  above  the  legal  rate ;  the  insurance  of  certain  property 
forbidden  by  statute  to  be  insured:  so,  contracts  made  in  or- 
der to  induce  one  not  to  perform  his  duty,  or  to  encourage 
■  unlawful  acts  or  omissions :  so,  marriage  brokage  bonds. — 
In  these  and  many  other  cases,  contracts  are  commonly  said 
to  be  void ;  often  this  is  not  strictly  true ;  sometimes  how- 
ever, they  are  so ;  and,  therefore,  monies  paid  under  them 
may  be  recovered  back ;  but  this  is  not  always  the  case  with 
contracts  that  cannot  be  enforced  by  law ;  as  contracts  mala 
prohibits.  If  the  parties  executed  them,  the  law  will  not  in- 
terfere ;  as  if  one  pay  a  loss  on  bottomry,  knowing  all  the 
circumstances  of  the  case,  when  a  statute  prohibited  the  con- 
tract ;  but  the  law  will  never  lend  its  aid  to  enforce  and  carry 
into  execution  any  contract  that  is  against  the  law  of  the 
land.  So,  if  it  be  clear  that  one  of  the  parties  has  been  entrap- 
fed,  his  contract  is  void,  and  no  action  lies  on  it ;  and  at 
a  law  as  well  as  in  equity.    So,  contracts  obtained 
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.  underhandedly,  are  void ;  for  wherever  a  contract  is  obtain- 
ed by  deception  or  misrepresentation,  there  is  no  genuine 

i  assent  to  it ;  but  if  a  contract  be  equal  at  the  time  it  is  made, 
it  shall  be  executed,  however  unequal  it  may  become  after* 
wards. 

§  2.  So,  if  parties  verbally  agree,  and  nothing  is  done  to- 
wards performance,  the  contract  is  void;  as  if  I  buy  a  thing 
of  A  for  money,  and  none  paid,  nor  earnest  given,  nor  day 
set  for  payment,  nor  the  thing  delivered ;  he  may  sell  to 
another ;  row.  on  Con.  331 ;  for  here  is  a  bare  agreement, 
executory  on  both  sides,  and  nothing  done  by  either  towards 
performance. 

Art.  7.  Contract*.  §1.  When  rescinded,  annulled,  or  at  an 
end.  General  Principle*.  Several  cases  have  been  staled 
relating  to  this  head ;  but  it  may  be  further  observed,  that 
any  contract  before  the  time  it  is  to  be  executed,  may  be  an- 
nulled by  all  the  parties  to  it,  if  it  concern  not  third  persons ; 
but  after  that  time  it  can  only  be  released.  So,  a  contract  is 
at  an  end,  if  the  person  to  be  benefited  by  it]  prevent  its  exe- 
cution ;  and  in  such  case,  the  party  bound  will  be  in  the 
same  situation  be  would  be  in  if  he  had  performed  his  con- 
tract :  so,  if  the  contractee  accept  one  of  a  higher  degree,  of 
the  same  contractor,  for  the  same  thing :  so,  if  he  got  judg- 
ment on  his  contract,  at  least  while  his  judgment  is  in  force : 
so,  if  he  accept,  in  most  cases,  a  collateral  satisfaction 
given  by  the  other  party.  But  a  verbal  contract  is  not 
annulled  by  being  put  in  writing,  for  they  are  of  the  same 
degree  ;  nor  by  accepting  one  of  the  same  degree,  unless 
the  contractor  in  the  new  one  become  liable  to  pay  a  third 
person,  as  he  may  on  a  negotiable  bill  or  note ;  nor  by  ac- 
cepting one  of  a  lower  degree,  as  a  contract  in  writing,  or 
by  parol,  given  for  a  debt  previously  secured  by  deed,  ex- 
cept where  the  debt  arises  by  subsequent  default,  together 
with  the  deed,  and  from  both  arises  an  action  to  recover  da-  . 
mages;  as  on  a  lease,  by  deed  for  rent,  subsequent  enjoy- 
ment, and  default  in  payment ;  nor  does  the  act  of  a  third  per- 
son vary  the  contract ;  nor  is  a  contract  discharged  by  being 
delivered  up,  if  not  released.  So,  intoxication  is  no  ground 
of  discharge  if  not  contrived  by  the  other  party;  and  ac- 
cording to  some  books,  if  a  contract  be  void  for  fraud,  yet 
it  is  valid  in  law  and  equity,  as  security  to  the  real  value  of 
the  thing  contracted  about.  This  is  an  important  position, 
and  merits  much  attention.  2  Pow.  on  Con.  159,  160.  On 
the  one  hand,  if  A  get  by  fraud  a  contract  from  me,  for 
$100,  when  I  owe  him  but  {70,  shall  it  be  his  security  for 
$70,  and  so  he  run  no  risk  of  any  real  loss  by  his  fraud  f 
On  the  other  hand,  shall  he  lose  his  $70,  his  true  debt  due 
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from  me,  and  I  profit  so  much  without  paying  any  consider-  Ch.  139. 
ation  for  this,  and  on  account  of  his  fraud  ?  or  shall  his  fraud     Jirt.  7. 
be  punished  by  the  public,  and  this  money  account  between  'v^w 
him  and  me  be  equitably  settled?  This  question,  like  many 
others  at  common  law,  must  be  settled  according  to  our  ideas 
of  justice  and  moral  fitness.     On  the  whole,  it  seems  to  he 
more  just  that  I  should  pay  him  the  070  I  really  owe  him, 
and  he  be  punished  criminaliter  for  his  fraud  and  deception, 
than  that  I  should  detain  this  for  nothing  and  he  lose  it ;  and  |„  WBW  th» 
the  principle  in  equity  is,  that  if  I  claim  relief  against  my  beitgoTero- 
own  contract,  I  must  do  what  is   just  and  equitable'  inforo  edcountrki 
conacientia.    But  may  not  all  this  be  done,  and  yet  the  new  "'™rMi» 
and  fraudulent  security  be  void,  and  not  a  ground  of  action  ?  are  void  trat 
that  is,  may  I  not  thus  pay   what  I  justly  owe,  because  the  for  the  unt- 
old debt  or  right  of  action  remains  undischarged,  and  be-"0USP*rt- 
cause  I  am  held  in  law  and  equity  upon  this  original  ground  ? 
As  where  I  borrow  0100  of  A  and  give  him  my  note  for  that 
sum  and  legal  interest,  and  so  contract  a  just  and  fair  debt ; 
and  afterwards  he,  by  oppressive  means,  gets  my  note  for  $fi 
a  year  further  and  usurious  interest,  though  this  last  note  is 
void,  yet  the  first  remains  good,  as  will  be  seen  in  treating 
of  usury.     But  here  it  is  to  be  observed,  that  this  new  and 
vicious  contract  is  not  of  a  nature  to  discharge  the  old  one, 
as  such  simple  contracts  are  of  equal  degree,  one  does  not 
discharge  the  other ;  but  suppose  when  I  afterwards  agree 
for  this  usurious  interest,  I  give  Amy  bond,  a  higher  contract, 
for  both  sums  ;  then  if  he  sue  me  on  the  first  note,  I  may  no 
doubt  plead  the  bond,  and  defeat  his  action  of  assumpsit  on 
a  note,  thus  discharged  by  being  turned  into  a  contract  of  a 
higher  degree.  Then  he  brings  debt  against  me  on  the  bond, 
and  1  plead  the  usury,  must  he  not  fail  in. his  action?    Can 
he  recover  in  this  action  his  real  debt  ?    Clearly  not,  as  our 
statute  aa  to  usury  is.      Can  he  reply  in  this  action  on   the 
bond  by  plea  or  otherwise,  and  estop  me  from  shewing  the 
usurious  taint  in  the  bond,  by  saying  I  had  pleaded  it  in  the 
former  action,  to  bar  an  action  for  a  debt  honestly  contracted  ? 
No  such  replication  is  recollected  in  a  court  of  law.     But  in 
equity  the  distinction  between  the  original  honest  debt  and 
the  after  usury  would   be  made;  and  so   at  common  law,  if 
there  were  no  statute  declaring  the  bond  void,  on  confession 
of  the  penalty,  and  a  hearing  in  equity,  a  law  court  would 
naturally  make  the  same  distinction. 

§  2.  Powell,  to  establish  his  position,  that  courts  of  equity,  £  Pow.  on 
when  applied  to  for  relief,-  and  courts  of  law  on  assumpsit,  J™- 154  le 
administer  the  same  measure  of  justice,  that  is,  in  both,  "  the 
contract  is  considered  as  a  security  to  the  extent  of  the  real 
value  of  that,  respecting  which  the  parties  stipulate"  has 
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cited  esses  which  do  not  so  properly  prove  fraud  and  decep- 
tion as  they  do  mistakes  and  the  taking  advantage  of  the 
contractor's  necessities  ;  for  the  case  of  James  or  Jones  v. 
Morgan,  cited  from  1  Lev.  Ill,  &c.  relating  to  the  doubling 
>  the  barleycorn  for  every  nail  driven,  in  shoeing  a  horse,  and 
amounting  to  forty  thousand  bushels,  and  in  which  the 
jury  gave  £8,  does  not  prove  fraud,  but  a  mere  mistake  in 
both  parties.  The  court  and  jury  in  this  case  allowed  the 
just  debt  due,  £8,  the  price  of  the  horse  the  deft,  had  pur- 
chased. Here  the  express  contract  was  set  aside,  as  clearly 
not  understanding^  made,  and  a  quantum  meruit  resorted 
to.  So  far  it  serves  as  a  guide,  but  does  nol  answer  to  the 
fraud  supposed.  So,  nearly  in  the  same  manner,  the  other 
case  Powell  produces  to  support  his  position,  but  imperfectly 
applies;  that  of  Heathcote  v.  1'aignon,  in  which  A  lent  B 
£100  on  bond,  and  soon  after  A  agreed  to  buy  of  B,  (then 
about  ihirty  years  old,  but  occasionally    afflicted  with  the 

tout,)  an  annuity  of  £50,  for  B's  life,  (to  be  secured  by  bond, 
.c.)  for  £200.  The  writings  were  executed,  the  bond  debt 
remained  unpaid  till  A's  death,  and  then  paid,  and  soon  B 
filed  his  bill  for  relief,  as  to  the  annuity.  It  was  found  it 
was  worth  when  purchased,  ten  years  purchase  in  fact,  but 
was  worth  in  the  market  only  six.  The  court  was  of  opinion 
that  A  took  advantage  of  B's  distress,  and  purchased  at  an 
under  price,  and  set  the  purchase  aside,  but  yet  made  A 
whole,  by  allowing  him  all  sums  advanced,  insurance,  deeds, 
and  legal  interest,  &c.  In  this  case  again,  the  court  set  aside 
the  express  contract,  and  made  and  executed  a  reasonable 
case  between  the  parties.  But  there  was  no  direct  fraud  or 
deception  practised  in  this  case  by  A;  he  only  availed  him- 
self of  the  advantages  he  had  over  a  necessitous  infirm  man. 
There  is  a  difference  somewhat  material;  for  when  A,  by 
his  own  fraud  or  deceit,  gets  my  contract  for  too  much,  he 
attempts  directly  to  take  the  advantage  of  his  own  wrong  ; 
but  when  he  gets  my  contract  for  too  much,  by  reason  of 
my  necessities,  or  of  my  fears,  in  the  production  of  which  he 
has  no  part,  he  only  endeavours  to  take  an  undue  advantage 
of  circumstances  in  no  degree  of  his  occasioning.  In  neither 
of  these  cases  of  Jones  v.  Morgan,  or  of  Heathcote  v.  Paig- 
non,  is  it  easy  to  see  how  the  vicious  contract,  not  enforcible 
by  the  contractee,  stands  as  a  security  for  what  is  really  due 
to  him;  for  in  each  case  the  vicious  contract  was  set  aside, 
and  the  court  took  just  such  equitable  and  reasonable  ground, 
as  it  would  if  no  particular  contract  had  ever  been  made. 
In  the  one  case  a  reasonable  price  was  allowed  for  the  horse 
the  dell,  had  bought  of  the  pit. ;  and  in  the  other,  the  con- 
tractee was  restored  to  the  monies  he  had  actually  advanced, 
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with  his  reasonable  expenses  and  legal  interest  This  ex-  Ch.  139. 
aclly  had  been  done  in  either  case,  if  it  had  been  always  left  Art.  7. 
by  the  parties,  to  stand  solely  on  the  ground  of  a  quantum  \^r/v 
meruit  or  of  a  quid  pro  quo. 

§  3.  Rescinding  presumed.  The  deft,  agreed  in  writing 
signed  by  him,  which  recited,  he  had  sold  to  the  pit.  a  lot  of 
land,  and  the  pit.  had  agreed,  by  a  day  named,  to  pay  him 
01000,  and  lo  give  a  bond  and  mortgage  to  secure  the  pay- 
ment; therefore  the  deft,  agreed  to  deliver  the  pit.  a  good 
deed  of  the  land,  on  delivery  of  said  bond  and  mortgage. 
The  pit.  sued  the  deft,  on  the  agreement:  Held,  1.  As  this 
was  mutual  for  the  sale  and  purchase,  there  was  a  good  con- 
sideration: 2.  Being  in  writing  signed  by  the  party  to  be 
charged,  it  was  not  void  by  the  statute  of  frauds.  On  the 
agreement  it  was  presumed  the  parties,  after  four  years,  had 
rescinded,  &c.    3  Johns.  Cas.  8. 

§4.  On  the  whole,  the  fair  conclusion  seems  to  be,  that 
where  the  vicious  and  express  contract  is  not  of  a  degree  or 
nature  to  discharge  the  honest  debt  raised  by  law,  then  the 
eontractee  or  court  may  lay  the  former  aside  and  do  justice 
on  the  latter,  as  in  the  case  of  usury,  before  put;  but  if  the 
former  be  of  a  degree  to  discharge  the  latter,  it  is  otherwise; 
except  perhaps  in  the  case  in  which  the  court  has  equitable 
powers  to  lay  aside  this  contract  of  a  higher  degree,  and  to 
proceed  on  the  real  merits  of  the  case.  For  instance,  I  buy 
and  receive  of  A,  fifty  bushels  of  wheat  and  no  price  agreed 
on,  so  that  I  become  indebted  to  him  to  the  amount  of  the 
reasonable  value;  this  is  a  distinct  ground  of  action,  on  an 
implied  promise  that  remains  till  discharged,  and  it  is  not 
discharged  by  his  taking  my  express  verbal,  or  mere  written 
promise  for  the  same  thing.  But  if  by  fraud  or  unfair  means 
he  get  my  bond  for  twice  thin  amount,  which  according  to  the 
order  of  contracts  discharges  the  implied  promise;  in  an  ac- 
tion on  this,  I  can  plead  the  bond  in  bar,  and  he  can  never 
reply,  bis  bond  was  unfairly  obtained  by  him,  and  thus  this 
action  will  be  defeated ;  then  if  he  sue  the  bond,  and  grounds 
his  action  on  that  vicious  contract  alone,  I  can  defeat  his  ac- 
tion by  shewing  the  bond  was  fraudulently  obtained ;  except 
where  the  court  can  hear  the  parties  in  chancery  in  the  case, 
and  do  what  is  just  and  right,  the  corrupt  or  fraudulent  con- 
tract notwithstanding.  Whether  the  court  can  do  this  or 
not,  must  generally  depend  on  the  facta  or  circumstances  of 
each  case.  A  court  of  equity  will  generally  do  it,  and  per- 
haps our  courts  of  law,  (where  we  have  no  court  of  equity,) 
under  their  chancery  powers  to  hear  the  parties  in  equity,  in 
regard  to  penalties,  will  usually  do  it  in  cases  in  which  these 
powers  can  be  exercised-    But  if  the  fraudulent  contract  for 
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Co.  139.  this  double  amount  be  staled,  and  not  with  a  penalty,  it  is 
jlrt.S.  difficult  to  see  how  A  can  ever  recover  anything  in  our 
vJ#-v-^'  courts.  It  is  clear  he  cannot,  unless  when  I  object  in  his 
action  on  the  sealed  instrument,  that  it  is  fraudulent,  he  can 
reply  that  I  pleaded  it  in- bar  of  the  action  on  the  implied 
promise,  and  thereby  estop  me  ;  but  if  this  could  be  done,  it 
must  be  quoad  the  whole  instrument.  This  would  be  with* 
out  precedent ;  for  thus  estopping  me,  he  would  recover  the 
whole  sum  unjustly  put  into  (his  deed.  But  I  am  not  obliged 
to  plead  the  bond  in  bar  of  the  action  on  the  fair  contract, 
and  do  I  not  voluntarily  take  the  consequences  of  so  plead- 
ing it?  I  may  do  both  justice,  by  paying  the  fair  contract 
and  then  avoiding  the  bond. 

Art-  6.     Contracts,  how  confirmed,  and  sundry  matters. 
Cowp  201  §  '■  Carter  an<l  w'fe  mortgaged  her  lands,  being  a  rever- 

Goodright'    sion,  to  the  pit.  July  19,  1737-     Carter  died,  and  after  his 
«.  Straphao.    death,  she  received  the  rents  of  Collins,  175S  to  1760,  and 
— 4Ea»t,       1763  she  surrendered  possession  to  the  executors  of  Green- 
ing, the  mortgagee,  and  by  writing,  signed  and  witnessed,  she 
directed  the  tenant  in  possession'  to  attorn  and  pay  the  rent 
to  him.     It  was  held,  that  thereby  she  confirmed  her  said 
deed  made  by  her  and  her  husband.     So,  she  may  confirm  by 
her  redelivery  after  sole,  and  certain  acta  may  be  equivalent 
to  a  redelivery.     See  Wife's  Warranty. 
Cowp.  243,        §3-  I"  this  case,  the  deft,  was  tenant  at  will,  of  certain 
Doe  o.         '  houses,  and  the  lessor  gave  him  notice  to  quit  at  Michaelmas ; 
Balton.  buthe  did  not  quit,  and  was  sued  for  the  houses  ;  he  pleaded; 

and  after  Christmas,  the  lessor  received  a  quarter's  rent  that 
accrued  after  the  time  to  quit,  and  after  the  action  brought 
Held,  this  was  no  waiver  of  the  notice;  waiver  Is  a  fact  to 
be  tried  by  a  jury  on  the  intention  of  the  parly. 
Cowp«r, 803,      §3.  In  this  case,  the  lessee  covenanted  not  to  underlet 
Goodright      without  the  consent  of  the  lessor,  under  his  hand  and  seal, 
■■    ST1  ■■      wjth  a  power  to  reenter  in  case  of  a  breach.     Acceptance  of 
rent  by  the  lessor,   due  after  the  breach  of  the  condition, 
with  full  notice,  is  a  waiver,  and  operates  as  a  confirmation ■. 
And  see  Cowp.  182. ;  3  Wood's  Con.  383,  380;  6  Co.  15, 
Treport's  case  ;  Co.  L,  Abr.  392 ;  2  Bl.  Com.  325. 
1  Wood's  §4.  In  cases  where  a  deed   is  merely  void,  and  takes  no 

Con.  309.—   effect  by  its  first  delivery  :  as  where  a  woman  covert  seals 
e  H.  6,7.       anu  delivers  a  deed,  or  the  like,  and  she,  after  her  husband's 
death,  being  sole,  delivers  the  deed  again  ;  in  this  ease  the 
deed  is  good  without  sealing  it  again.     Must  operate  as  a  new 
deed ;  but  does  it  relate  back? 
SDjer   140        §  5-   A  thing  or  action  personal,  once    suspended  by  the 
in  Clinton's '  act  of  the  party,  is  gone  forever ;  as  if  a  feme  obligee  marry 
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the  obligor,  anil  then  they  in  divorced,  the  action  is  extinct ;    Ch.  139. 
but  otherwise,  when  by  act  of  law.  Art.  *. 

§  6.  A  makes  a  bond  to  B  for  C's  use,  and  puts  it  into  his  >^-v^* 
bands  in  B's  presence,  and  says  this  will  etrve;  this  is  a  Djer,  193. 
good  delivery. 

§  7.  After  execution,  the  grantee  himself,  blob  out  imma-  Djer,  261. 
teriul  words ;  this  vacates  the  deed.     See  below. 

A  deft  asance,  dated  before,  but  delivered  after  a  rrcogni-  Djer,  315. 
zaoce,  bars  it ;  for  it  takes  effect  at  the  delivery. 

§  8.  A  surety  executed  a  bond  before  his  name  was  in  the  5  „*JB"-  ?-■ 
body  of  it,  and  his  name  was  afterwards  inserted  when  he  jj  cro"£er. 
was  absent ;  yet  held,  the  bond  was  valid  against   him  ;  for  ci(t!,  Pi-  ' 
a  bond  is  not  made  void  by  filling  a  blank  space,  by  the  ob-  got'i  Case, 
ligor's  consent  after  he  has  executed  it ;  and  "  the  party  exe-  *!  Co-  27,— 
cuting  the  bond,  knowing  that  there  are  blanks  in  it  to  be  c°g~e  J 
filled  up,  by  inserting  particular  names  or  things,  must  be  Ley.  35.— 
considered  as   agreeing  that  the  blanks  may  be  thus  filled,  Cro- El-  fiae« 
after  he    has  executed  the  bond f*    and  also,  the   surety,  ™^°^ 
"  Cushiug,  would  have  been   h olden  as  an  obligor,  on  his^Ch.R. 
executing  the  bond,  if  the  blank  had  never  been  filled  up  1ST,  Paget 
with  his  name ;"  and,  an  alteration  by  erasure  or  addition,  I'™**°J*"JI 
made  by  the  obligee,  or  a  stranger,  which  will  avoid  the  707aim ' 
bond,  must  be  in  some  inaterial  part j  but  filling  this  blank 
was  not  material.     See  post  Tuekerman  p.  Trash  &  al. ;  Ga. 
144.  also  Ch.  97,  a.  3,  s.  ?. 

§  9.  A  cvmpletctxmtraciofsale,  is  when  one  lias  the  pro-  s'bl  Com. 
perty  of  the  goods  in  him,  and  for  a  quidpro  quo  agrees  to  446  to  448. 
sell  them  at  a  certain  price ;  and  the  buyer  agrees  to  take  t£°"' 
them  at  that  price,  and  he  pays  any  part  of  the  price,  as 
a  penny  ;  or  any  part  of   the  goods   be    delivered,  or   if 
earnest  be  paid,  or  the  buyer  signs  a  note  in  writing;  but 
if  the  price  be  so  agreed,   and  neither  the  money  be  paid, 
nor  goods  delivered,  nor  tender  made,  cor  any  subsequent  < 
agreement  be  entered  into,  it  is  no  contract,  and  the  vendor 
may  sell  the  goods  as  he  pleases.     But  when  the  contract  of 
sale  is  completed  as  above,  the  property  of  the  goods  is  ab- 
solutely changed  by  the  sale  ;  so,  that  if  A  sell  a  horse  to 
B  for  £10,  and  B  pays  earnest,  or  sign*  a  note  in  writing, 
and  afterwards,  and  before  the  delivery  of the  horseiormon- 
ey  paid,  be  dies  in  the  vendor's  custody,  still  he  is  entitled 
to  the  money,  and  the  loss  of  the  horse  is  the  vendee's,  the 

r perty  being  his.  According  to  Jus.  Code,  property  passed 
traditione,  or  livery  ;  but  the  property  of  things  sold  and 
delivered,  was  not  acquired  by  the  vendee  until  paid  for  by 
the  buyer,  and  he  satisfied  the  seller ;  and  5  Taunt.  R .  61 7, 
612,786  ;  2  MauleandSel.  R.  397. 

§.  10.  ThB  obligor  gave  a  bond  to  the  obligee,  (on  his  JS*^"1' 
agreeing  not  to  prosecute,)  conditioned  to  remove  certain  xajlor. 
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Ch.  139.  public  nuisances,  and  not  to  erect  any  others  of  the  same 

Art.  8.      kind.     Held,  this  bond  was  valid,  and  debt  lay  upon  it. 

v/W        §  11.  The  creditor  of  an  insolvent,  settling  his  affairs  ac- 

4  Joh™.  R.    cording  to  an  insolvent  act,  agreed  to  withdraw  his  opposition 

110,  Bruce     (q  ni8  discharge,  in  consideration  two  of  the  insolvent's  friends 

*'  gave  a  bond  or  contract,  to  pay  the  creditor  his  debt.    Held, 

such  contract  was  void.     2  Johns.  R.  3S(i,  Ch.     ,  a.  10,  a-  3. 

Will     671        §  l2-  *fa  *07W*^are  several  conditions,  and  one  of  them  is 

Lavage.    '  void,  by  statute,  the  bond  is  wid.   In  this  case  one  part  of  the 

Payne.  condition  was  void  by  the  5  &  6  Ed.  VI.   Ch.   15,  against 

selling  offices  ;  and  the  court  stated  the  law  to  be  clearly  so 

settled,  that  the  whole  bond  is  void.  Cro.  Jam.  269 ;  12  Co. 

78  ;  3  Lev.  289 ;  1  Mod.  35 ;  2  D  &  E,  139  ;  4  D  &  E.  78, 

359;  Cro.  Car.  180;  Sayer,  141;  1  H.  Bl.  333;  12  Mod. 

90  ;  8  D.  &  E.  89 ;  but  see  Da  Costa  v.  Davis. 

SBm.  &P.        §  l^.  Debt  lies  by  the  payee  against  the  maker  of  a  pro- 

78,  Biiliop     missory  note,  expressed  to  be  for  value  received  ;  contra  in 

».  YoonB.      Maryland.     1  Cranch,  343,  Lindo  v.  Gardiner,  id.  462. 

§  14.  Deb!  lies  for  an  indeterminate  sum  capable  of being 
Sanden  J  '  readily  reduced  to  a  certainty-  Bloome  v-  Wilson,  Sir  T. 
Mark*;  »ee  Jones,  184  ;  Cro.  Jam.  618,  Randy.  Peck-  And  the  pit.  need 
ilto,  iCh.on  not  recover  the  full  sum  declared  for;  2  W.  Bl.  1221,  Aylett 
PL  142.  (,_  LoWe .  i  h_  Bl.  550,  Rudder  v.  Price.  So,  debt  on  a  sim- 
ple contract  is  good,  though  a  less  sum  be  expressed  in  the 

1  Phi)  Et  *"**•  1  H>  B1"  249'  M'§ui,,in  *•  Cox-  But  tne  declara- 
162.— l  V  t'on  mu3t  state  the  demand  with  certainty  :  hence,  if  a  statute 
Crunch,  give  debt  on  a  bill  protested  for  principal,  interest,  damages, 
104,209,  and  costs  of  protest,  the  declaration  must  state  the  exact 
LenoxVaL    amount  of  tn08e  costs — was  tne  Statute  of  Virginia. 

§l5.fftheplt.indebtomitthedebetattddetinet,thedefl. 
Woodcock'  may  ^emur-  As  to  debet  and  detinet,  and  detinet  only,  see 
v.  Morgan,      ante,  and  8  Chit,  on  PI.  142,  and  Com.  D.  Pleader.  2  W. ;  8 

Oilb.  on  Debt,  399, 400 ;  and  Jevans  v-  Harridge,  Wheatly  v. 

Lane,  Hope  v.  Baque,  in  table  of  cases — this  work. 

2  Chit,  on  §  lfJ-  Where  debt  lies  against  an  heir,  on  his  ancestor's 
PI.  160, 163,  bond,  or  against  the  heir  and  devisee.  Only  when  assets  de- 
and  note*  scend  ;  only  when  expressly  bound,  and  named  in  the  deed, 
™JJ  Jj^1  a  reversion  is  assets ;  deft,  must  be  described  as  heir,  &c. ; 
especially  2  need  not  generally  be  shown  how  heir;  Denham  v.  Stephen* 
Saund.  7,  son.  If  heir  of  an  heir,  this  must  be  stated  specially,  Jenk's 
Dowknd^g.  Cflse  ;  out  need  not  be  averred  the  deft,  has  assets  by  descent; 
Eatt'sfJa       Heningharn's  case-     The  declaration   must  be  in  the  debet 

and  detinet ;  but  in  some  cases  must  show  how  heir.  2  Saund. 
45  a;  1  Salk.  855;  Co.  L.  11;  Vin  Abr.HeirL.pl.  14, 
15;  3  Bos.  &  P.  453,  Dumsday  v.  Hughes;  2  Chit  on 
PI.  213. 
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§17.  Lies  on  an  instrument,  not  in  itself  ascertaining  the   Cb.  140. 
sum  due;  but  it  must  refer  to  some  one  in  which  it  is  ascer-    -^-vx^ 
rained,  to  some  known  rule  of  computation,  or  to  an  assess- 
ment  made  by  some  third  person.     Chipman,  57,  Clark  v. 
Campbell. 

§  18.  Lies  on  a  decree  of  a  court  of  chancery  in  a  sister  3  Caine*'  R. 
state,  if  merely  for  paying  a  sum  of  money  by  the  deft,  and  ss- 
no  act  to  be  done  by  the  pit. ;  and  if  such  decree  be  for  the 
payment  of  one  gross  sum   to  several  persons,  though  their 
proportions  be  previously  specified,  the  action  may  be  joint ; 
and  such  is  the  best  form  of  action.     Post  &  al.  v.  Neane. 

Art-  9.   The  action  of  debt  considered  under  its  distinct  Forms  of 
heads. — This   action  may  naturally  be  divided  according  to  Declani- 
the  several  grounds  or  subjects  on  which  it  lies;  as  on  bonds,  Uona.,  Pieu, 
judgments,  statutes,  awards,  recognizances,  &c. ;  as  for  lega-  _^'  'Jventir! 
cies,  rent,  &c-  ;  and   as  the  principles  of  contracts  on  which  145  to  550.  ' 
most  of  the  actions  of  debt  lie,  have  already  been  considered,  — 7  Wentw. 
and  some  few  general  principles  as  to  judgments,  statutes,  Jo'iy46^!" 
and   recognizances,   may  be   briefly  considered  under  those  jndsn  44;  * 
heads.     The  several  heads  under  which  debt  may  be  treated  See  Jude- 
of,  may  well  enough  be  alphabetically  arranged,  as  an  annu-  meat*>  bo. 
ity,  award,  bond,  &c. 


CHAPTER  CLX. 


DEBT  FOR  ANNUITIES. 


§1.  Where  an  annuity  is  secured  by  a  penally.     An  ex-  2W  B) 
ecutioo  for  arrears  is  the  proper' form  on  a  judgment,  and  in,  Ogilxie 
not  on  the  whole  penalty  of  the  bond  ;  but  the  judgment  *•  Foley, 
obtained  for  the  penally  stands  as  security  for  future  arrears; 
but  to  hare    execution    for    them,   there  must  be  a   scire 
facias.     S  W.  til.  84. 

When  the  sum  yearly  payable  is  to  be  paid  out  of  lands,  %  chit  on 
it  is  properly  a  rent  charge,  and   not  an  annuity;  see  the  PI.  174, 175, 
nature  of  an  annuity  granted  out  of  the  duties  on  imports  and  j?  no'e-— 1 
exports,  Ch.  133,  a.  3,  s-.  2,  Stafford  v.  Buckley.     So  out  of  _iu.iE. 
the  excise  or  post-office ;  but  a  rent  created  out  of  a  rent,  378.— s  v«. 

178.— 1  Br. 
Ch.  R.  310.  Turner*.  Turner.— Ainul.  776. 
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C».  130.  is  a  mere  annuity.  An  annuity  may  be  granted  as  a  condi- 
tional or  qualified  fee  ;  but  as  it  is  merely  personal,  it  cannot 
strictly  be  entailed  ;  and  hence  a  remainder  cannot  be  limit- 
ed over  of  it,  as  it  may  of  a  rent  charge ;  but  it  remains  at 
common  law :  hence,  when  an  annuity  is  granted  to  one,  and 
the  heirs  of  his  body,  if  the  condition  be  performed  by  his 
lVei'.  Ml7  baving  issue,  the  estate  becomes  absolute  and  alienable, 
—l  Br.  Ch.  without  restriction ;  and  though  he  never  come  into  actual 
it-  377.—  possession.  It  is  not  the  subject  of  a  fine  or  recovery,  but 
J1"0''  Sj~  pssses  by  a  mere  grant ;  neither  dower  or  curtesy  in  it;  not 
*  *     assets  in  the  heirs'  hands,  nor  of  the  executor's,  because  in- 

heritable.    Where  an  annuitant  may  distrain,  though  he  baa 
a  term  as  security.     2  W.  Bl.  1326,  Fairfax  v.  Gray. 
Decl  r  U  n       In'order  to  ascertain  with  some  accuracy,  where  this  ac- 
Foriai  at       l!on  does  or  does  not  lie,  it  is  necessary  to  consider  what  an 
large,  i  annuity  is,  and  the  principles  on  which  it  rests.     According 

Sauud.  878,    to  judge  Blacks  to  tie,  "an  annuity  is  a  yearly  sum,  charge- 

mTflsoq '  aD'e  OI"V  unon  tne Person  °f  the  grantor;"  whereas  a  rent 

2  Bl.  Corn,  charge  is  charged  on,  and  issues  out  of  lands  only  ;  there- 
40 — l  Com.  fore,  if  one,  "by  deed  grant  to  another  the  sum  of  j620  a 
Bat^AbT1  year>"  an^  not  8aylng  out  °f  lands,  &e.  "it  is  a  mere  per- 
114.  sonal  annuity,"  of  but  Utile  account  in  law ;  yet  one  "may 

have  a  real  estate  in  it,  though  his  security  is  merely  per- 
Co.  L,  144,  sonal."  And  an  annuity  is  a  yearly  payment  of  a  certain 
146.  sum  in  fee,  in  tail,  for  life,  or  years,  charging  the  grantor's 

person  only  ;  and  against  him,  but  not  against  his  heirs,  unless 
specially  named,  may  the  grantee,  his  heirs  or  assigns,  have 
a  writ  of  annuity ;  and  if  one  be  granted  by  two  men,  there 
can  be  but  one  action,  unless  the  grant  be  by  them,  and  each 
of  them  ;  this  gives  an  action  against  either  of  them  but  one 
satisfaction  only. 
Co.  L.  148         §  2-  H"  A,  tenant  for  the  life  of  B,  grant  me  a  rent  for 
and  385. — l   twenty  one  years,  and  in  that  time  B  dies,  or  A  is  evicted  of 
Com.  D.        the  land  charged,  by  an  elder  title,  here  the  rent  charge,  by 
3J7--  '"    the  act  of  God,  or  by  this  eviction  ceases,  and  I  may  sue  as 
for  an  annuity ;  for  A  has  engaged  it  shall  be  paid  to  me 
twenty-one  years ;  and  if  the  remedy  against  the  land  charg- 
ed fail,  by  the  termination  of  his  estate  in  it,  either  by  such 
death  or  eviction,  he  is  still  liable,  and   I  have  my  action 
against  his  person;  and  when  an  annuity  is  determined,  debt 
only  lies  for  the  arrearages,  and  by  executors. 
7  Co.  124  §3    An  annuity  of  inheritance  is  a  hereditament,  and  if 

Never;'  granted  to  one,  and  the  heirs  of  his  body,  is  a  fee-simple  con- 

Case-— 1  ditional,  and  not  within  the  statute  de  donis ;  and,  therefore, 
120.— 2 F  tne  grantee  may  dispose  of  it  as  soon  as  he  has  issue  born. 
Dyer,  140.     See  various  forms  for  securing  annuities,  4Wood'sCon.  106, 


,d  by  Google 


Jfeic. ;  and  5  Wood's  Con.  41,  Ax.;  and  many  forms  respect*    Oh.  140. 
ing  them  in  the  Register,  265,  S66.  i^-v-*w 

§  4.  An  annuity  may  be  granted  to  one  so  long  as  he  shall  i  R°l.  *S8. 
live  in  such  a  place:  so,  every  twenty  years.     And  for  the  jpjjij™'- 
time  the  annuitant  lives  after  the  last  pay-day  of  an  annuity  *>go, 
for  life,  and  before  another  pay-day,  and  dies  before  that  ar- 
rives, nothing  is  due  for  the  part  of  a  year. 

§  5.  If  one  grant  me  an  annuity,  to  be  paid  out  of  his  1  Com.  D. 
coffers,  yet  this  charges  his  person,  and  the  last  words  are  re-  HJ"— l  Ro1* 
jected  :  so,  if  to  be  received  of  a  stranger :  so,  if  he  grant  a  s-,\wd.  111. 
rent  out  of  his  land  when  he  has  none — this  is  a  good  an-  — Cro.  J. 
nuity :  bo,  if  he  have  only  rent,  grant  it  out  of  his  rent,  it  is  *Mi  *JJ- 
a  good  annuity  :  so,  if  he  grant  a  rent  oat  of  land  in  which  n  ^  ro' 
he  has  nothing,  provided  he  be  not  charged  for  this  in  a  writ  of 
annuity,  it  is  a  good  annuity ;  for  this  proviso  is  repugnant  Co.  L.  140. 
and  void.  —  lCom.  D. 

6  6.  But  a  rent  created  on  a  reservation,  cannot  be  reco-  *•*■ „_ 

vered  as  an  annuity;  nor  a  rent  granted  for  owelty  of  par-  —co.L.us. 
tition ;  nor  in  lieu  of  dower,  for  it  snail  be  real,  like  the  dower :  —1  Con.  D. 
so,  a  rent-charge  granted  with  a  proviso,  that  it  shall  not  *"■ 
charge  the  person  ;  nor  if  provided  the  grantee  shall  distrain 
for  it ;  for  in  all  these  cases,  a  fund  for  payment  is  provided 
in  the  land  ;  and  it  is  the  evident  intent  that  the  person  be 
not  charged. 

§  7.  If  one  grant  me  a  rent-charge  out  of  his  land,  without  Lit.  -ec.ii9. 
a  proviso  to  exempt  his  person,  I  may  distrain  or  sue  for  the  an-  ^c^  *1d 
nuity ;  and  if  1  sue,  1  make  my  election,  and  discharge  the  4gg,_!iB&c* 
land  of  the  distress :  so,  if  I  distrain  for  the  rent,  and  avow  Abr.  120— 
on  record,  1  make  my  election :  so,  if  it  be  to  two,  and  one  of  Co.  L.  144, 
them  does  this,  it  is  an  election  for  both :  so,  if  I  extinguish  j*^  lj$£~l 
my  rent-charge  by  purchasing  a  part  of  the  land,  this  is  my  120,  ltl. 
own  act,  and  I  cannot  sue  for  ait  annuity :  so,  if  the  rent- 
charge  be  apportioned  by  an  act  of  law ;  for  if  an  action  be 
brought  for  an  annuity,  it  must  be  for  the  whole  or  nothing; 
and  in  all  these  cases  the  action  is  gone. 

J  8.  In  this  action,  the  pit  must  state  a  title,  and  a  demand ;  £»-  «4.— 
the  deft,  may  demur,  or  plead  nothing  in  arrear,  or  that  j^","lS'~ 
nothing  passed  by  the  deed,  or  traverse  the  pit's,  prescrip-  win.  En.  to, 
tion ;  or  he  may  plead  a  release  of  all  personal  actions,  11— 1  Com. 
levied  by  distress,  non  concessit ;  the  pit.  took  a  grant  of  the  D- e01> 
land  charged  tor  advice,  and  this  refused. 

§  9.  If  one  grant  to  a  parson  and  his  successors,  an  an-  Oil.  Cmm, 
nuity,  and  he  resigns  his  living,  yet  he  may  have  debt  for  3P*U*  "* 
the  arrears,  though  the  annuity  continue  to  his  successors;  4Co.4sT 
for  this  is  a  personal  not  a  feudal  contract,  in  which  the  lands 
are  debtor,  and  his  title  is  at  an  end,  and  he  cannot  have  a 
writ  of  annuity. 

VOL.    V.  16 
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Cn.  140.  §  10.  When  an  annuity  is  granted  for  life,  or  in  tail,  or  in. 
v^-*v-^/  fee,  a  writ  of  annuity  must  be  brought,  and  when  judgment 
3  Burr.  820.  is  obtained,  a  scire  facias  issues  on  it,  for  future  payments,  as 
aa?  2B»*'  ,ney  a  '  ^  '  'HIt  where  it  ends,  an  action  of  debt  lies  for 
4041-3 '  the  arrears,  as  one  single  personal  duty ;  and  if  an  annuity 
Com.  D.  be  for  yean,  the  grantee  may  have  a  writ  of  annuity,  and 
33° — s  then  a  icire  facias,  or  an  action  of  debt,  for  each  single  pay- 
3<W  dT~  ment' "  ^"8  •"  l^e  *°rm  °f  a  chattel.  In  debt  the  pit.  re- 
337.— Cro.  covers  only  the  sum  due  when  his  action  is  brought ;  but  in 
Ei.  284, 885.  annuity,   arrears   incurred    pending    the   writ.     See   Scire 

Facias,  Ch.  190. 

t  Hoi.  597.       §  11*  If  tne  grantee  of  an  annuity  in  fee,  lease  for  ytart, 

after  the  term  expired,  he  has  debt  for  the  arrears  during  the 

term.   The  sum  is  then  certain,  and  the  action  for  all  due. 

2  Will.  221,       §13.  So  debt  lies  for  an  annuity  granted  by  D.  to  pit. 

to224,  Hope  m  consideration  of  faithful  services  for  life.     In  this  case  the 

A.  D.  1764.    Plt"   8taleS  nia  lit'e>  that  tne  8*'<*  »  at '  00 '  ^ 

bis  deed  poll,  &c.  "  for  the  better  support,  provision,  and 
maintenance  of  the  said  Hope,  then  his  faithful  servant,  and 
for  other  good  causes,  &c.  did  for  himself,  his  heirs,  executors, 
and  administrators  grant  to  her,  the  said  Hope,  one  annuity  or 
yearly  payment,  of  £40,  clear  of  all  taxes,  charges,  and  de- 
ductions whatever ;  to  have,  and  to  bold,  perceive,  take,  and 
enjoy  the  said  annuity  of  £40,  to  her,  the  said  Hope,  or  her 

assigns,  from ,  during  the  term  of  her  life,  to  be  paid  at 

,  by  quarterly  payments,  viz.  on ,  (four  periods,)  by 

equal  portions ;  the  first  payment  so  to  be  made  on  ,  and 

thenceforth  to  continue,  and  yearly  so  to.be  paid  to  her  during 
her  life,  on  said  days,  and  at  said  place,  as  by  the  said  deed 

SD^  among  other  things,)  appears;  by  virtue  whereof,  the  said 
ope  then  and  there  became,  and  was  seized  of  the  said 
annuity  or  yearly  rent  of  £40,  tn  htr  demesne,  as  of  freehold, 
viz.  for  the  term  of  her  life :"  Then  states  £40,  became  due 
on ,  and  in  arrear  to  her,  whereby  an  action  hath  ac- 
crued to  her,  to  have  and  demand  the  said  £40,  of  the  said 
Colman,  and  though  requested  be  hath  not  paid,  &c.  Deft, 
prayed  oyer-of  tne  deed,  in  which  one  clause  was,  "  if  the 
tame  be  personally  demanded  by  the  said  Hcpe,"  and  to  cease 
if  she  married.  Flea,  she  did  not  personally  demand ;  pit- 
demurred  generally.  Judgment  for  the  pit. ;  and  the  court 
said,  that  alleging  she  was  seized  of  an  annuity  in  her  de- 
mesne, &c.  was  well  enough  on  a  general  demurrer.  This 
grant  had  no  relation  to  lands,  ana  was  such  a  one  as  is  of- 
ten made  in  this  country.  A  party  is  not  held  to  pay  an 
annuity  without  an  acquittance.  3  Co.  65. 
l  H.  Bl.207,  $  13.  If  judgment  be  entered  on  a  bond  to  secure  the  quar- 
™H"'         terly  payments  of  an  annuity,  and  a  fieri  facias  for  th« 
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arrears  of  the  last  half-rear,  a  second  fieri  facias  may  issue    Ch.  140. 
for  the  next  quarter,  without  reviving  the  judgment  by  scire  <^-v-^*t 
facias.     One  charged  on  the  grantor's  person  is  not  entaila- 
ble ;   1  Cruise,  35  ;  nor  if  on  imposts,  &c.  id. 

§  1 4.  In  this  action  for  an  annuity,  bequeathed  to  the  pit.  M«m.  s.  J. 
to  be  paid  by  the  devisees,  it  was  held,  the  action  for  it  must  ^SuiTW " 
be  brought  against  them,  and  the  declaration  must  state  the  vooit.      ' 
devise  to  them,  the  gift  of  the  annuity  ;  that  they  accepted  Fool. 
the  devise,  subject  to  the  annuity,  that  the  executor  is  not 
liable,  and  thereby  an  action  has  accrued  to  the  pit.  to  re- 
cover the  same,  &c. 

$  15.  An  annuity  for  life  is  not  to  abate  in  proportion  with  Ridfewa?1* 
pecuniary  legacies,  upon  defect  of  assets ;  and  an  annuity  £2P,2jLj 
cannot  pass  as  a  donatio  mortis  causa,  for  it  cannot  pass  by  ,,  Hoper. 
delivery,  as  a  thing  must  pass  by  donatio  mortis  causa  or 
not  at  all. 

§  16.  An  annuity  for  counsel  to  be  given,  may  be  assign-  Dye,  05; 
ed ;  and  it  may  be  granted  in  fee,  but  cannot  be  entailed.        140- 

$  1 7.  If  an  annuity  be  granted  to  a  feme  sole,  and  she  In  debt 
marries,  and  during  the  marriage  arrears  accrue,  and  she  to  deelMe 
dies,  her  husband  has  (hem,  by  the  common  law,  not  as  admi-  ^^,rmi;t7 
nistrator;  and  his  right  is  on  the  same  principle  as  his  right  urn.— Yeli. 
is  to  the  usufruct  of  her  real  property ;  and  by  statute  of  H.  26e- 
T III.  the  arrears  before  marriage  belong  also  absolutely  to  her  Owen,  3. — i 
husband ;  and  annuity  is  in  fact  real  estate,  an  incorporeal  Co,  67,— 
hereditament.     But  if  she  have  an  annuity  for  lift,  and  her  J16"*'1- 10- 
husband  release  it  by  deed  to  the  grantor,  and  dies,  she  shall  Hour,  szf. 
have  the  residue  of  it,  after  his  death. 

§  18.  Annuity  secured  by  bond,  to  be  paid  by  instalments ;  SD.fcE. 
if  not  paid  at  the  day,  the  bond  is  forfeited,  and  the  penalty  3?Mudd  •■ 
is  the  legal  debt.  E**°'' 

§  19.  Devise  of  an  annuity  for  life  to  B,  with  directions  iw.  B1.S76. 
he  receive  no  wages  after  the  testator's  death,  does  not  im- 
ply a  condition  B  shall  continue  in  the  service.     Annuity  5  Cmiie, 
charged  on  personal  estate  is  not  subject  to  dower ;  S  Cruise,  382' 
340 ;  nor  can  a  recovery  be  suffered  of  it. 

§  30.  ImpHtd  promise  of  devisees  to  pay  an  annuity  to  a  mi-  10  John*.  R. 
iow,  and  how  it  bars  her  dower,    A  devised  a  large  real  and  JIPv,32'  v"n 
personal  estate  to  his  two  sons  for  life;  and  to  his  wife  £50  v£o«U«. 
a  year,  during  her  widowhood,  and  directed  them  to  pay  it,  —See? 
ana  it  was  to  be  in  lieu  of  her  dower.    The  sons  proved  Johnt.  R. 
the  will,  and  took  possession  of  the  estate  so  devised,  and  &fl'jT^'_ 
paid  her  £75  in  part  of  her  annuity,  and  afterwards  refused  3  l™.  373. 
to  pay  her  any  more.     She  brought  assumpsit  against  them  — Cro-Q. 
to  recover  the  annuity  due.     Held,  that  their  acceptance  of  IM> 
the  estate  and  such  payment  was  conclusive  evidence  of,  and 
equal  to,  an  express  promise  to  pay  the  annuity  ;  and  her  ac- 
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Ch.  140.   ccptance  of  it  was  an  equitable  bar  of  her  dower,  and  judg- 
i  _<-.-»_•  ment,  fo»-  the  residue  recovered  by  her  would  be  a  good  bar 
at  lav  to  an  action  for  her  doner. 

§  21.  Debt  lies  on  a  bond  to  A,  or  to  a  corporation,  to  pay  an 
annuity  to  the  benefit  of  B,  &c :  so,  debt  lies  on  an  inspection 
bond,  given  to  the  governor  of  a  state  and  his  successor,  at 
the  relation  of  an  individual  injured  by  the  inspector's  con- 
duct in  not  delivering  tobacco.  Page  &  al.  v.  Peyton. 
Cooke'i  §  32t  How  an  annuity  is  Milled  when  ht  who  u  to  pay  it 

Bank.  Lawi,  becomes  a  bankrupt.     It  seems  if  it  be  secured  by  a  bond 
'?6i  ^\  ,     or  penalty,  and  is  a  mere  personal  charge  on  him,  and  the 
cue  3  Ve-    bond  or  penalty  is  not  forfeited  before  he  becomes  a  bank- 
mj,  400.       rupt,  the  annuity  cannot  be  proved  under  bis  commission,  as 
then  no  debt  is  due  or  penalty  incurred,  and  no  certain  debt 
or  duty  in  praenti  sohendum  in  faiv.ro.     But  if  before  the 
bankruptcy,  the  penalty  be  forfeited  by  any  non-payment, 
and  the  annuity  is  a  mere  charge  on  the  person,  generally 
and  only ;  then  the  penalty  becomes  the  debt,  and  the  annuity 
may  bt  valued  at  the  real  value  of  it,  at  the  time  of  the  bank- 
ruptcy committed,  and  this  value  be  allowed  as  a  debt,  and 
laid  before  the  commissioners ;  and  if  no  penalty,  the  part 
of  the  annuity  become  due  before  the  bankruptcy,  and  not 
paid,  this  part  due  is  a  fair  claim  before  them,  but  not  the 
residue ;  otherwise,  if  the  annuity  be  a  charge  on  the  land 
of  him  who  is  to  pay  it,  or  a  charge  on  a  specific  part  of  his 
estate,  as  then  it  is  specially  secured. 
c««  of  Le        §  23.  Cases.     In  1790,  the  petitioner  gave  £300  for  an 
Compte,  l      annuity  of  £30,  for  her  life,  payable  out  of  the  estate  of  the 
Cookrt1"-   Dan^ruPt*    This  he  could  not  pay  by  reason  of  the  couimis- 
Buk*  J,.       siori.     She  petitioned  in  chancery  to  be  admitted  a  creditor 
1ST,  fcc.        for  the  whole  £300.     The  Lord  Chancellor  ordered  it  to 
be  referred  to  the  commissioners,  to  settle  the  value  of  her 
life,  and  that  she  be  admitted  a  creditor  for  such  valuation, 
and  for  the  arrears  of  the  annuity,  it  being  unreasonable  she 
should  have  the  whole  £300,  when  she  had  enjoyed  the  an- 
BeitmTi       nuity  eighteen  years.    A  like  order  was  made  in  the  case  of 
cue,  l  Atk.  Belton,  who  before  he  become  a  bankrupt,  agreed  to  pay  an 
annuity  of  £20  a  year,  for  the  maintenance  of  a  minor,  till 
fourteen  years  of  age,  with  a  penalty  on  non-payment.     By 
his  failing  in  one  of  the  payments,  the  penalty  became  for- 
feited ;  a  like  valuation  was  made.  These  principles  of  valua- 
tion founded  in  justice,  may  be  applied  in  other  cases ;  as 
where  the  payor  dies  insolvent,  &c. 

Formiof  Declaretionn,  &c.  for  aaouitiei,  to  commence  when  the  deft,  en- 
tered on  certain  premiaej,  &c. ;  hedid  enter,  Ac.  5  WentW.  78;  other ibmii, 
5  Went.  4&9,  454  ;  2  Will.  339,  34 1  ;  4  U.  &  E.  585,  589;  3  D.  E.  699, 
801 ;   7  Went*.  43,  47 ;  plea  of  payment  t»  an  annuity  condition,  475. 
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CHAPTER  CXU. 
DEBT  ON  AWARDS  AND  ARBITRATION  BONDS. 


Aet.  1 .  Debt  on  Award*.    §  1 .  Debt  also  lies  on  an  award ;  By  the  civil 
as  much  has  beeo   already  said  in  Ch.  13,  in  atwmpirit,  cod***!*.*, 
on  arbitration,  only  a  few  material  principles  and  cases  will  2Su«q» 
be  considered  in  this  chapter.    There  the  general  requisites,  are.wom, 
principles  and  effects  of  submissions  and  of  awards  were  con-  «  u»e  "*■ 


sidered,  in  order  to  see  when  and  in  what  manner  that  action  JJJJ  USS? 
of  assumpsit  on  awards  and  arbitraments  lay  to  enforce  the  Formi,  l 
new  right  or  demand  thereby  created,  and  when  the  matters  Went,  yxgu 
arbitrated  upon  were  so  involved  in  or  extinguished  hy  the  *°i  **■ 
submission  and  award,  as  no  longer  to  be  the  ground  of  an 
action. 

§  2.  The  forms  of  declarations  in  this,  as  in  the  other  cases  a  father  m»y 
of  actions,  will  be  found  in  American  Precedents,  and  other  ■urjmitabfct- 
books  professedly  collecting  forms  and  precedents ;  and  so  J^  ™ir^'» 
the  pleas  in  general  will  properly,  as  in  most  other  cases,  a,  215. 
fall  into  the  division  of  pleas,  replications,  &c.  where  the 
same  general  rules  and  principles  will  be  found  applicable  to 
many  Kind  of  actions.     It  remains  then  in  this  chapter,  as  to 
debt  on  awards,  to  ascertain,  on  general  principles,  in  what 
cases  this  action  is  the  proper  one,  or  may  properly  be  insti- 
tuted ;  on  what  principles  it  proceeds  in  regard  to  the  ac- 
tions, pleas,  evidence,  issues,  and  judgments,  &c.  belonging 
naturally  to  this  head.   See  Ch.  1 44 ;  a.  1 5,  Peters  v.  Pierce. 

Art.  2.   When  debt  liet  on  the  bond  of  submission  and  on  the.  Xj4.  on  A- 
award.     §  1.  By  the  Roman  law  no  action  lay  on  the  award,  ward*,  188, 
but  only  for  the  penalty  expressed  in  the  submission ;  but  by  1W» 181* 
our  law  and  practice,  an  action  lies  on  the  award,  though  the 
submission  be  verbal,  and  in  all  cases  ;  and  whether  it  be  for 
the  performance  of  a  collateral  act,  or  for  the  payment  of  money  ; 
though  it  was  long  before  the  courts  held  the  submission  con- 
tained an  implied  promise  to  perform  the  award,  that  direct- 
ed a  collateral  act  to  be  done :  the  reasons  of  this  change 
have  been  already  shewn. 

§  2.  The  action  growing  out  of  the  submission,  it  is  plain, 
may  be  either  attumptit,  covenant,  or  debt ;  as  attumptit,  when 
the  submission  is  by  parol,  or  in  writing  not  under  seal,  and 
only  an  express  or  implied  undertaking  to  perform  the  award, 
and  no  penalty  or  sum  certain,  fixed,  or  agreed  on :  as  covt- 
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Ch.  141.  nant,  when  the  parties  under  their  seals  covenant  to  abide  bj 

Art.  2.     the  award,  and  agree  on  no  penalty  or  certain  sum :  and  as 

v^-v^.   debt,  when  by  deed,  bond  or  otherwise,  they  bind  themselves 

in  a  sum  certain,  or  penalty,   to  perform  the  award,  and  do 

not.    These  general  principles  will  govern  the  choice  of  action 

to  be  brought  on  the  submission  to  every  useful  purpose ;  for 

where  on  the  submission  by  promise,  covenant,  or  bond,  the 

action  is  grounded  on  the  contract  of  submission,  and  follows 

its  nature,  and  is  governed  by  the  same  rules  as  in  other  cases 

of  contracts. 

Sim.  9*3.—       §  3.  As  a  general  distinction  where  the  submission  is  by 

Bacon'iAbr.  parol,  and   the  payment  of  money  is  awarded,  debt  may  Oft 

«rc£  l»«t*  """ought  on  tne  award>  verbal  or  in  writing,  as  well  as  where 

Zc!— 2  the  submission  is  by  deed  ;  so  also  amimptit  may  be  brought 

Sftimd.  61,    on  this  verba/  or  written  award,  for  the  payment  of  money; 

JjjT^Ji***'   but  whenever  such  payment  of  money  is  not  awarded,  but 

Ent".  159.—   something  else,  assumpsit  only  lies  where  the  submission  is 

Regis,  ill.    by  parol ;  for  a  mere  parol  promise  to  perform,  cannot  be 

—l  Sid.  181.  the  ground  of  covenant  or  debt ;  nor  can  an   award  be  the 

— lSann  .    foun(]ation  of  an  action  of  covenant,  nor  of  debt  when  no 

payment  in  money  is  awarded.  ■ 
Oil.  Cum,  In  all  actions  on  the  award,  however,  assumpsit  or  debt,  it 
391— A-  is  obvious,  to  entitle  the  pit.  to  recover,  he  must,  in  clear  and 
tdMd!  i?*  direct  leTia&i  state,  in  his  declaration,  the  ground  he  goes  up- 
cmm,  YeW,  on  !  ne  must  therefore  clearly  and  directly  state  the  submis- 
24, 25,  35,  sion,  the  acceptance  of  the  arbitrators,  their  notice,  hearing 
78, 98, 163,  and  award  made  of  and  concerning  the  matters  submitted,  of 
and  upon  the  premises. 

§  4.  If  the  parties  mutually  submit  and  engage,  not  by  deed 
under  teal,  to  perform  the  award,  and  if  either  do  not  he  will 
pay  a  certain  sum,  and  an  award  is  made  and  not  performed, 
assumpsit  lies  for  this  certain  sum,  after  special  request  to  pay 
it,  but  not  debt ;  for  it  is  not  a  duty  owed,  and  therefore  a  spe- 
cial request  is  necessary  in  order  to  support  the  action. 
3BmT.l729,      §5.  If  the  parties  submit  by  bond,  and  the  payment  of 
1730,  Biuex  money  is  awarded,  debt  lies  on  the  bond  or  award ;  but  the 
K  ^**m  "a-  act'on  on  the  bon1^  ■*  tne  most  common ;  here  the  pit.  de- 
wardi,  192,  clares  on  the  bond  in  common  form,  the  deft,  prays  oyer  of 
193.  the  condition ;  this  being  stated,  he  pleads  the  arbitrators  or 

the  umpire,  as  the  case  may  be,  made  "  no  award ,-"  then  the 
pit.  replies  and  sets  forth  the  award  at  large,  and  assigns  a 
breach  by  the  deft,  and  on  this  the  whole  question  arises ; 
the  deft,  rejoins,  "  no  such  award,"  on  which  the  pit.  takes 
stro.  B24,     issue  or  he  demurs,  and  the  pit.  joins  in  demurrer ;  and  in 
Dfliey  &  '     debt  on  an  award  mil  agard  fail  pleaded  by  the  deft,  admits 
jj2j*4t~      the  submission,  and  when  the  award  is  to  be  made  before  a 
4i'      ' p    certain  day,  and  is  not  so  made,  the  deft,  may  plead  this,  and 
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then  the  pit.  must  reply  and  state  the  award,  and  shew  it  was   Ca.  141. 
made  before  that  day,  for  if  not  so  made,  the  deft,  is  not     Art.  3. 
bound  to  perform  it ;  or  if  the  deft,  do  not  plead  in  this  man-  \^r\^^j- 
Her,  the  pit.  must  shew  an  award  made  within  the  limited  Biuex  ». 
time,  either  in  his  declaration  or  replication,  as  the  case  may  P""ex'  .*" 
be ;  but  he  may  lay  the  time  of  the  award  made  under  a  saaad.  iafl. 
"  videlicet"  ana  say  after  the  execution  of  the  bond,  or  after  —  i  Sannd. 

the  submission,  to  wit,  on the  arbitrators  made  their  i'3*Ts«M 

award ;  and  if  a  videlicet  be  not  repugnant  to  the  preceding     uu  * 
matter,  it  is  an  affirmation,  and  sufficiently  positive,  the  award 
was  then  made ;  but  if  repugnant  to  the  preceding  matter,  it 
is  surplusage,  and  to  be  rejected  -as  such ;  the  time  however 
of  making  the  award  is  material. 

§  6.  When  and  now  can  an  award  be  impeached  f  The  settled  10  Johni.  R. 
rule  is,  that  "  where  an  award  is  regular  on  the  face  of  it,  it  I45;  .14^ 
cannot  be  inquired  into  or  impeached,  except  for  the  misbe-  „  "vy™,  & 
haviour  or  corrupt  conduct  of  the  arbitrators ;"  held  in  an  «i. — Seiieck 
action  of  debt  on  the  bond  of  submission,  and  no  award  plead-  «■  Adami,  16 
ed,  replication  stating  an  award,  Sic. ;  rejoinder  no  such  award  i^^-New- 
and  issue.     2.  If  arbitrators  exceed  their  power,  the  excess  \aai  *.  Do»- 
must  appear  on  the  face  of  the  award  itself.    3.  An  award  e*"1- 
regular  on  the  face  of  it,  and  no  misconduct  in  the  referees, 
is  considered  as  equivalent  to  a  judgment.    2  John.  R.  €3. 
"  A  suit  at  law  does  not  lie  to  re-examine  the  merits  of  an 
award.1'     "  A  court  of  chancery  may  correct  a  palpable  mis- 
take or  miscalculation  made  by  the  arbitrators,  or  relieve 
against  their  partiality  or  corruption."  3  Atk.  644. 

§  7.  This  was  covenant  on  a  bond  conditioned  to  perform  9  Jokn*-  R~ 
an  award ;  the  submission  was  of  all  actions,  causes  of  ac-  ^43,c  gf 
tions,  suits,  &c. ;  the  declaration  stated  the  submission,  Sic.  ^f  ^ted  l 
and  held,  parol  evidence  is  inadmissible  to  shew  the  arbitra-  Phil.  End. 
tors  awarded  concerning  a  matter  not  in  controversy  between  *M* 
the  parties  at  the  time  of  the  submission ;  arbitrators  are  to 
decide  secundum  allegata  et  probata,  and  their  decision  on 
the  matter  is  final.     See  13  John.  R.  311. 

J  8.  If  a  submission  be  not  made  a  rule  of  court,  the  court  9  Johm.  R. 
i  not  set  the  award  aside  unless  for  corruption  or  miscon-  **Sfc^J?" 
duct  in  the  arbitrators ;  cases  to  this  point,  8  East,  344  ;  2  "' 
Burr.  701,  to  the  same  effect.   The  court  will  not  enter  into 
the  merits  of  the  matter  referred  to  the  arbitrators :  "  but 
only  take  into  consideration  such  legal  objections  as  appear 
upon  the  face  of  the  award,  and  such  objections  as  go  to  the 
misbehaviour  of  the  arbitrators."  1  Saund,  327 ;  3  Atk.  529, 
644;  see  Ch.  13,  a.  15,  s.  2  ;  13  East,  357;  2  Johns.  R.  62; 
S  Johns.  R.  367.   Award  not  set  aside  by  a  court  of  law,  if 
the  arbitrators  merely  mistake  the  law,  but  wilt  be  in  equity. 
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Ch.  141.  3  Atk.  494,  694;  Tidd,762;  3Burr.l358;  2Wils.l48j 
Art,  3.  1  Johns.  R.  315,  492. 
i^^-v-»»w  §  9*  An  award  cannot  be  avoided  for  any  calculations  or 
l  Hen.  &  grounds  not  incorporated  in  it  or  annexed  to  it  when  deliver* 
Hon.  66,69,  ed  ■  if  one,  otherwise  good,  contain  matter  not  submitted,  it 
■  Niohoit'n!  **  vo'^  0D'y  M  t0  tms  Dew  mat'er  i  tQiB  's  rejected  aa  surplu- 
sage. 
3Com.  D.  Aet.  3.  §  I.  Debt  does  not  lie  on  art  award  far  a  collateral  thing 

fsi"~iR*'1"  amorded ;  nor  on  a  bond  to  submit  a  criminal  matter ;  for  the 
Vent.  108—  obligation  is  void,  and  the  parlies  may  be  punished  for  enter- 
1  Bttc.  Abr.  ing  into  such  a  bond ;  so,  if  the  award  is  to  make  or  dissolve 
>33*  a  marriage ;  but  otherwise,  if  to  settle  damages  for  breaches  of 

promises  as  to  marriages. 
*n"  A?ru         $  2*  ^  m°tiey  be  awarded  to  be  paid  at  a  future  day,  after 

Abr.~i5i tne  day  debt  lies  on  the  award,  for  it  is  ddritum  in  presenti, 

Rob*.  49 l  though  sohendum  inftituro ;  and  till  the  day  this  award  is  a 

Balk.  69.-3  bar  to  the  old  causes  of  action  submitted,  for  it  gives  a  new 

right,  and  has  not  merely  awarded  releases ;  but  if  at  the  day 

the  money  be  not  paid  nor  tendered,  the  party  to  whom  it  is 

But,  Saik.      awarded,  may,  as  above,  bring  debt  for  it,  or  resort  to  these 

69,  ud  Par-  old  causes  of  action ;  for  it  is  no  plea  to  say  the  money  was 

ley****   13   awartte°\  »f  it  be  not  paid  according  to  the  award ;  hence,  it 

'  '  follows,  that  such  an  award,  after  the  pay-day,  cannot  be 

pleaded  to  any  effect  in  bar  of  the  action  brought  for  the  old 

cause  of  action,  without  also  pleading  actual  payment. 

l  Bac.  Abr.        §  3.  The  pit.  may  bring  debt  on  an  award,  and  state  an 

^N'dud"7  award  made,  that  the  deft,  pay  the  pit.  $100,  without  stating 

l  Burr.  «7B,'  anJ  thing  awarded  on  the  other  side,  for  it  is  enough  for  the 

582- — Re-     pit.  to  state  only  that  part  of  the  award  which  entitles  him  to 

ftatir, in-    his  action  ;  hence  it  follows  the  pit.  may  declare  that,  inter 

Stand.  336,  alia,  it  was  awarded,  &c. ;  but  if  the  pit.  bring  debt  on  the 

Veal  c.  War-  arbitration  bond,  and  the  deft,  plead  his  side  of  the  award, 

aer'  and  that  performed,  as  payment,  &c.  and  the  pit.  take  issue, 

without  shewing  the  other  side  of  the  award,  he  fails,  though 

the  issue  be  found  for  him;  for  as  the  award  now  appears  in 

the  pleadings,  it  is  on  one  side  only,  and  so  void ;    this  was 

however  viewed  as  unfair  pleading  on  the  deft's.  part. 

Cro.  J.  320,       §  4.  In  debt  on  the  arbitration  bond,  and  plea  no  award 

Barrett.        made,  it  is  a  settled  rule,  the  pit.  in  his  replication  must  not 

YcIt  issT    on'y  snew  an  award  midc  according  to  .the  submission,  but 

must  also  shew  a  breach,  for  without  this  he  has  no  cause  of 

action;  but  one  breach  will  entitle  him  to  his  action,  and 

whether  he  can  in  debt  on  this  bond  assign  more  than  one, 

seems  to  be  a  question.     This  bond  "  is  not  for  debt,  but  is 

guided  by  the  condition,  which  is  for  the  performance  of  a 

collateral  thing."     And  a  verdict  for  the  pit.  on  a  particular 
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point,  does  not  entitle  him  to  a  judgment,  if  be  do  not  state   Ch.  141. 
enough  on  the  record  to  entitle  himself  to  it.  Art.  3. 

£  5.  In  debt  on  an  award  the  pit.  need  only  set  forth  such  v^w/ 
parts  as  make  for  him,  but  in  debt  on  the  arbitration  bond  is  Mod.  534, 
he  must  reply  the  whole  award,  and  if  without  a  profert,  the  .p^'0"*"  v.'d 
deft,  may  rejoin  "  no  such  award ;"  and  if  the  award  stated  _ sm^ue 
by  the  pit.  and  the  one  produced  on  oyer  differ  materially,  I  Balk,  n, 
the  deft,  may  demur  for  variance ;  otherwise,  if  in  the  void  b*  *•**•«* 

parts ;  as  an  award  Is  not  a  deed,  a  profert  is  not  essential :  a  style  459 

void  part  may  be  omitted  if  it  do  not  avoid  the  whole  award,  sid.  iei. — 1 

§  6.  But  in  debt  on  such  bond,  and  oyer,  the  deft,  pleads  Burr-  sw— 
non  tubmisii,  the  pit.  need  not  assign  a  breach,  for  the  deft.  {jt^ttdT 
relies  on  antecedent  matter,  and  if  no  submission  there  can  200!— 
be  no  award ;  so  if  the  deft,  plead  a  release.  Brawnl.  90. 

An  arbitration  bond— on  oyer,  it  appeared  the  deft,  and  sun-  Leon-  7J.— 
dry  others,  including  "Join  Cox,  as  administrator  of  the  |wa,s'  ^?7» 
estate  of  George  Cox,  deceased,"  severally,  bound  them-  _ja  Mui. ' 
selves  to  the  pit.  in  $3000  each :  the  condition  recited  that  R.«44,Diei- 
there  were  many  accounts  between  the  pit.  and  the  obligors,  ^yt. sleeper, 
as  members  of  a  trading  company ;  so  they  referred  them  to 
certain  arbitrators  named,  they  to  examine  the  accounts,  and 
decide  "  what  sum  should  be  paid  and  received  by  each 
member  of  the  company  ;"  the  name  of  "John  Cox"  was 
subscribed,  and  a  seal  thereto  annexed,  but  without  other  ad- 
dition. Plea,  no  award;  replication  stating  one  in  substance 
— among  other  things,  stating,  it  was  ordered  the  deft,  pay 
the  pit.  $330,  93  cts.  and  that  the  pit.  (in  fact  agent  of  the 
company)  pay  to  "  the  said  John  Cox,  administrator  of  George 
Cox,  deceased,"  another  sum  certain ;  other  sums  awarded  as 
to  all  the  obligors ;  deft,  demurred  to  the  replication.  Held,  the 
award  was  good  as  to  said  John  Cox ;  and  2dly,  if  not,  the 
other  obligors  would  have  been  bound  to  perform  the  award 
as  it  respected  them ;  the  intent  was  to  settle  the  company 
concerns :  John  Cox  naming  himself  administrator  of  the  de- 
ceased partner,  became  a  party  to  the  submission,  and  the 
award  was  of  money  to  him  as  administrator ;  this  they  had 
power  to  do ;  bond  is  the  bond  of  each :  but  the  court  added, 
"  the  signature  also  of  John  Cox  must  be  taken  with  reference 
to  the  description  of  him  in  the  bond,"  was  it  meant  by  this 
he  bound  himself  a*  administrator ;  this  he  could  not  do  so  . 
as  to  bind  the  deceased's  estate,  and  to  subject  it  to  a  judg> 
meat  and  execution,  (as  above  stated,)  therefore  John  Cox 
could  have  been  sued  on  this  bond  but  in  H*m  own  right ;  but 
he  could  submit  at  administrator,  and  his  own  bond  bound  him 
4o  perform.    See  Ferrall  v.  Shair,  Ch.  153,  a.  831.  13  Mm,  R. 

Action  of  covenant  broken  on  a  lease  for  999  years,  and  398,  Moat»- 
certain  arbitrators  after  7  years  to  determine  the  future  rent,  ^J^,  '„. 
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Ch.  141.  "  and  endorse  their  award  on  the  tease?  they  made  it  on  a 

Art.  3.     separate  paper,  and  annexed  it  to  the  lease.    Held,  this  award 

t^-v-^/  was  not  according  to  tbe  submission,  and  so  not  sufficient : 

this  award  was  annexed  by  mistake,  another  was  intended, 

but  the  court  said  it  could  not  change  them,  though  a  court 

of  chancery  might. 

9  Ch.  on  Pi.      Declaration  in  debt  on  an  award,  submission  by  bonds,  the 

Hodadeav     'orm  ani^   note*  f  c'tes  Skinner  v.  Andrews,  1  Saund.  168. 

Harridg-e;      When  the  submission  was  by  bond,  and  the  award  is  merely 

Coppin  r.      to  pay  money,  the  pit.  may  declare  on  the  cleft's,  bond,  with- 

Wdchif  1  ^  out  staUllg  tne  condition  as  in  Skinner  v.  Andrews,   1  Saund. 

land,  a  Ewt,  ]  ^8 ;  or  may  state  the  bond  and  condition  and  the  award  and 

915.  breach,  or  he  may  declare  on  the  award  itself;  and  in  the 

last  case  a  mutual  submission  must  be  slated,  but  need  not 

say  in  writing  or  not. 

§  7.  Debt  on  an  arbitration  bond ;  plea,  on  oyer,  no  award 
made:  the  replication  shewed  tbe  award  to  pay  £61, 10s.  and 
the  costs  and  expenses  of  a  certain  action,  pending  between 
the  parties,  and  assigned  a  breach  in  the  non-payment  of  the 
£61,  10s,  only.  This  replication,  as  well  as  the  award,  was 
held  lo  be  good  on  demurrer,  for  the  deft,  has  admitted  the 
breach  assigned  by  his  demurrer,  and  if  the  award  be  good 
in  that  part,  the  pit.  must  have  judgment ;  and  the  court  in- 
tended by  costs,  charges,  and  expenses,  were  meant  such  as 
courts  take  notice  of  by  their  officers,  and  not  as  between 
attorney  and  client ;  also,  that  the  cause  was  in  a  superior 
court :  that  on  one  breach  well  assigned,  the  pit.  is  entitled 
to  the  whole  penalty  of  the  bond,  and  must  have  judgment 
for  it,  and  then  he  never  can  have  another  action  on  it  to  re- 
cover the  penalty  twice,  therefore  he  never  can  sue  on  this 
bond  for  the  costs  he  has  not  procured  to  be  taxed ;  and  the 
chief  justice  said,  "  surely  it  is  not  necessary  to  assign 
breaches  of  every  matter  in  an  award ;  the  breacn  of  any  one 
is  a  forfeiture  of  the  penalty  of  the  bond."  And  Kyd  on 
Awards,  205. 
Kyd  on  A-  §  8.  Now  only  too  eases  m  which  the  pit.  need  state  perform- 
T^gK  ]67<  ance  on  his  part.  "  1.  Where  the  part  awarded  to  be  done 
43  44  Hun-  D7  n'm  '•  vo'^>  and*  cannot  ^e  enforced  by  law,  and  unless 
ter'i.  Benni-  he  avers  performance,  the  deft,  may  object  to  the  whole  a- 
*on-  t  ward,  for  want  of  mutuality :"  "  2.  Is  where  by  the  terms 
of  the  award  performance  on  the  part  of  the  pit.  is  a  condition 
precedent  to  that  on  the  part  of  the  deft. ;  for  there  he  must 
shew  he  has  done  every  thing  necessary  to  entitle  him  lo  call 
on  the  opposite  party  ;  but  tender  by  the  pits,  and  refusal  by 
the  dcfts.  will  be  sufficient,  unless  tbe  thing  to  be  done  by  the 
pit.  can  be  done  without  the  concurrence  of  the  other." 
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:  $9.  In  debt  on  the  award,  the  pit.  need  not  show  it  is  Ch.  141. 
mutual.   If  the  deft,  wilt  impeach  it,  he  may,  by  pleading,     Art.  3. 
■how  it  is  not  so,  or  that  there  is  a  condition  precedent  on  the  %^»v^ 
pit's,  pari,  &c.    But  in  an  action  on  the  bond,  the  award  *yd.  -»■ 
must  appear  to  be  mutual,  as  stated  by  the  pits. ;  and  he 
cannot  reply,  infer  alioy  though  he  may  declare  so  in  an  ac- 
tion on  the  award. 

§  10.  If  the  pit.  assign  a  breach  in  a  void  part  of  the  Oodb.  165. 
awBrd,  it  is  no  breach;  but  if  a  part  be  good  and  a  part  void,  ^^t' 
a  breach  assigned  in  any  of  the  good  part,  maintains  his  Hod.  attr- 
action; as  if  the  award  be  that  the  deft,  and  a  ttrangtr  give  UMod.ses. 
bond  to  the  pit. ;    this  being  void  as  to  the  stranger,  the 
breach  must  be  assigned  that  the  deft,  himself  did  not  enter 
into  it    If  an  award  be  that  the  deft,  pay  money  to  the  pit.  Cro.  J.  840, 
on  demand,  there  must  be  a  special  demand.  frd*""' 

$11.  The  act  of  limitation  cannot  be  pleaded  to  debt  on  3  E»und.  61. 
an  award,  under  the  hand  and  seal  of  the  arbitrator.  — Kj-a,  Ms. 

If  the  deft,  think  the  award  bad,  he  may  at  once  set  it  Cro.  El.  83a, 
forth,  and  aver  the  arbitrators  made  no  other,  without  alleg-  j„ei  ™  *' 
ing  performance ;  then  the  pit.  demurs,  and  the  court  decides 
on  the  validity  of  the  award. 

§  12.  If  the  deft,  has  performed  the  award,  he  may  set  it  KyiijTSOTiII 
forth,  and  allege  performance,  usually  in  words  adapted  to  ^<  R'rf  •*'■ 
those  of  the  award,  and  if  that  be  in  the  alternative,  he  must  836— H.  VI. 
■how  specially  which  he  has  performed,  and  in  what  man-  12— 3  Leon, 
ner;  and  the  deft,  need  aver  performance  only  of  the  valid  %Tjjj°" 
parts  of  the  award.     So,  if  the  pit.  is  by  the  award  to  do 
the  first  act,  it  is  enough  for  the  deft,  to  Bay  he  has  not  done 
it,  but  that  he  the  deft,  is  ready  to  perform  on  his  part,  when 
the  pit.  shall  perform  his  said  part. 

5  13.  Debt  on  arbitration  bond  ;  the  award  to  be  made  by  3  T.  R.  &M, 
a  day  named.    The  declaration  stated  the  time  was  enlarged  2£""J*  *' 
afterwards,  by  mutual  consent  of  both  parties,  an  award  made 
within  the  enlarged  time,  and  stated  a  breach,  &c;  deft,  de- 
murred.     Held,  though   the  pit.  might  have  some  other  Time  en* 
remedy,  he  had  none  on  the  bond ;  by  that  the  deft,  bound  i*rp«-- 
himself  under  a  penalty,  to  abide  by  an  award,  if  made  within 
a  given  time ;  but  this  could  never  extend  the  penalty  to  an 
award  made  after  that  time,  under  a  nets  agreement.     Judg- 
ment for  the  deft. 

§  14.  It  appears  by  the  case  of  Evans  *>.  Thompson,  that  5  Em,  tee. 
if  the  time  be  enlarged  by  endorsement  on  the  bond  of  sub- 
mission, and  the  award  be  made  within  the  enlarged  time, 
and  not  performed,  the  court  in  England  will  grant  an  attach- 
men',  on  the  9  and  10  Wm.  III.  Ch.  15,  not  adopted  here. 

§  15.  Debt  on  bond  of  submission ;  objection  award  not  mutual,  8Co>  -os 
and  not  of all  rubmitttd :  the  submission  was  of  all  demands :  Bupolt'i 


Digitized  by  GOOgle 


133  DEBT. 

Ch.  141.   the  plea  was,  no  award  made  of  and  upon  the  premises 
Art.  3.      specified  in  the  condition  of  the  bond :  replication  stated  the 
^^y—»*  award :  this  slated  a  debt  due  from  Baspole  to  Freeman,  (the 
other  party,)  and  awarded  him  to  par  £32  accordingly :  deft, 
demurred,  and  objected,  1.  That  ine  award  was  made  only 
of  one  part :  3.  That  all  actionB  and  demands  were  submitted, 
and  so  that  the  award  be  made  on  the  premuet  ;  and  that  it 
does  not  appear  that  this  debt  was  the  only  matter  m  con- 
troversy between  the  parties ;   but  the  court  resolved  the 
award  was  mutual  j  for  one  is  to  receive  the  money,  and  the 
other  is  to  be  discharged  of  the  debt.     As  to  (he  second  ob- 
jection, it  appears  by  the  award,  that  it  was  made  of  th* 
premise*  in  said  condition  specified,  which  implies  he  had 
made  an  award  of  alt  things  referred  to  him ;  and  so  it  shall 
be  intended  till  the  contrary  be  shown ;  for  there  might  be 
but  one  action  pending :  but  where  the  submission  is  of  cer- 
ium things  in  special,  and  with  a  proviso  the  award  be  made 
of  the  premises,  &c. ;  then,  if  the  award  be  not  made  of  all, 
it  is  void ;  but  if  divers  things  be  submitted  without  such  pro* 
too,  the  award  may  be  made  of  any  of  them.     So,  if  A  and 
B  submit  on  one  part,  and  C  on  the  other,  the  award  may 
be  made  between  A  and  C,  and  is  good,  and  debt  lies  on  the 
bond.    Though  there  be  many  matters  in  controversy,  and 
only  one  be  signified  to  the  arbitrator,  he  mar  make  his 
award  on  that ;  for  like  the  judge,  he  must  decide  according 
to  the  allegations  and  proof ;  and  it  is  the  duty  of  the  parties 
who  know  their  own  matters,  to  signify  them  to  the  arbitra- 
tors, who  are  strangers  to  them ;  and  each  ought  to  do  that 
which  lies  in  his  own  knowledge. 
4T.fc.6U,       §  16.   Umpire,  hate  ht  may  hear  evidence.     In  this  case  two 
met!'-! ST  arbitrators  heard  the  parties,  and  not  agreeing,  stated  the 
McKimtry    evidence  to  the  umpire,  on  which  he  made  his  award  against 
v.  SolomoDi,  A ;  after  this,  A  applied  to  him  to  examine  the  witnesses 
T&1'  *  w*'      himself,  and  he  refused :  and  the  court  held,  he  might  refuse ; 
' "'  for  A  ought  to  have  applied  to  him  to  hear  the  evidence  be- 

fore he  made  his  award.   But  see  4  Dallas,  333,371,  contra. 
l  W.K.  §  17.  Umpire,  hit  award  how  made.    In  this  case  it  was 

403,9oaiiby  decided,  that  if  the  arbitrators  join  with  the  umpire  in  the 
v.  Hodpon.   j^  Qf  umpirage,  the  award  is  good,  and  their  joining  is 
only  surplusage,  and  does  not  vitiate  the  act  of  the  umpire, 
though  the  reference  was  to  him  in  case  the  two  arbitrators 
disagreed, 
a  Pwad.  §  18.  If  the  umpire  be  limited  to  the  same  day  to  make 

■^mmuS?  ^  umpirage,  as  the  arbitrators  to  make  their  award,  his 
power  is  void,  unless  they  disagree  and  decline  the  .busi- 
ness; and  the  pit.  must  show  the  reasons  thereof;  but  other- 
wise, if  the  parties  expressly  agree  both  be  limited  to  tha 
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■one  time ;  but  it  seems  to  be  now  settled,  that  the  arbitra-  On.  141. 
tors  determine  their  power  by  choosing  the  umpire,  Williams'     Art.  5. 
Notes,   133  a ;  but  if  he  be  named  in  the  submission,  he  ^^-v-**^ 
cannot  make  his  umpirage  till  the  time  is  expired  for  the 
arbitrators  to  make  their  award ;  and  the  arbitrators  may 
choose  an  umpire  as  soon  as  they  enter  on  business,  but  this 
pots  an  end  to  their  power ;  after  they  finally  disagree,  he, 
before  their  time  is  expired,  may  award.     3  Haule  & 
SeLSo9. 

§  19.  Revoking  tubatution  by  hand,  the  effect.     Debt  on  Q  Co.  ish, 
bond  for  £20.    The  deft,  prayed  oyer  of  the  bond  and  con-  M£',,V£«  ( 
tlition,  which  was  to  abide  by  the  award  of  W.  R. ;  and  pieadinp»t 
pleaded  he  made  no  award  of  and  upon  the  premises.    The  Urge, 
ph.  replied,  that  after  making  the  bond,  and  before  the  day 

appointed  for  making  the  award,  to  wit :  on ,  at , 

the  deft,  revoked  the  submission.     The  deft,  demurred. 

The  court  resolved;  1.  That  though  the  deft,  was  bound 
in  a  bond  to  abide  by  the  award,  yet  he  might  counter- 
mand ;  for  such  authority  is  countennandable  in  its  nature ; 
but  then  where  there  is  a  bond,  it  is  forfeited  by  such  revo- 
cation, and  where  there  is  no  bond,  he  loses  nothing :  2.  That 
the  plr.  need  not  aver  the  referee  had  notice  of  the  counter- 
mand, for  it  is  implied  in  the  word  revoked :  3.  That  by 
this  revocation  of  the  obligor,  the  obligee  shall  take  advan- 
tage of  the  bond.  Arbitrators  are  to  decide  secundum  alle- 
gata et  probata^  and  their  decision  on  the  matter  is  final. 

Abt.  4.  Delivery  of  the  award.    A  and  B  on  one  part,  and  s  Co.  103, 
C  on  the  other,  submitted,  so  that  the  award  be  delivered  to  Hnn^£'* 
each  of  the  said  parties  (utriqoe)  by  such  a  day,  and  it  was  ^rd 
delivered  only  to  A  and  C ;  and  the  court  held,  the  delivery  Yoid  for 
was  bad ;  for  though  A  and  B  were  of  one  part,  yet  B  was  !mce^°tI 
to  perform  the  award  as  well  as  the  others ;  and  each  per-  jj^,.  ^43. 
son  submitting  ought  to  have  the  award  delivered  to   him.  _ 1  johm. 
Dyer,  218,  contra  ;  and  there  held,  delivery  by  parol  is  suf-  Cm.  334. 
ficient ;  an  award  is  void,  made  and  delivered  after  the  time 
limited. 

AST.  5.  Matter  m  outer  droit,  how  included,  ire.     §  1.  Debt  stra.  1144, 
on  an  arbitration  bond,  "by  which  the  pit.  and  deft,  submitted  KHt»n  ». 
all  matters  in  difference  between  them  or  either  of  them :"  the  Cwnmini. 
referees  "awarded  £30  to  the  pit.  in  full  of  all  demands,  either 
in  her  own  right,  or  as  executrix  to  her  husband ;"  and  on 
demurrer  it  was  urged,  that  the  referees  had  exceeded  their 
authority;  and  Canh.  118,  was  cited,  and  a  case  put  of  a 
grant  of  omnia  bona  et  catalla,  which  does  not  pass  goods  in 
outer  droit. 

§  2.  But  the  court  said  the  submission  was  general  enough ; 
"  for  the  demand  at  executrix,  was  a  matter  depending  be- 
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Cn.  141.   iween  them ;"  and  1  Rol.  Abr.  246 ;  3  Bubur.  65,  are  strong 

Art.  6.      to  'bis  purpose. 

_^. .— v_'        Second  husband  and  wife  possessed  of  a  term,  in  her  right 

2  Djer,  IM.  as  executrix  of  her  first  husband;  the  husband  and  B  sub-. 

—a  Cw.  El.  miucd  B'a  claim  to  it  to  arbitration,  and  only  a  moiety  was 

LeoaTi04      awarded  to  her  and  her  husband ;  quaere,  if  she  was  bound  by 

Freiton  w.     the  award ;  but  held,  it  should  bind  her,  for  her  second  hus- 

Eure.— «      band  might  have  granted  it  away,  a  fortiori  might  bind  the 

— 3  w'ii!0!'  l'tle  by  submission;  but  the  award  must  pass  the  right,  and 

577.  not  merely  be  that  one  shall  hold,  &c. 

10  M*».  R.       §  3.  This  was  debt  on  an  arbitration  bond,  written  to  be 

442,  Cutter  jointly  and  severally  signed  by  A,  B  and  C;  but  A  and  B 

*-  Wfcrtt*-     on\y  sjgned.    The  condition  was,  that  A,  B  and  C  should  pay 

BWK*  such  sums  to  the  obligee  as  the  arbitrators  should  award, 

with  their  fees :  they  awarded  that  A  and  B  pay  him  a  sum 

in  full  of  damages  mentioned  in  the  bond,  and  so  much  for 

their  time,  &c.  and  expense  of  iht  house..   Held,  a  good  award, 

and  A  liable  on  the  bond  for  the  whole.     Award  extinguishes 

the  former  right  of  action. 

Ridgmy'i         §  4.  Bill  filed  in  equity  for  a  certain  matter,  and  a  plea  of 

r.  286,  Her*  an  award  for  the  same  matter,  allowed  as  a  good  bar,  no  new 

fT'V'l     —  er'^ence  appearing  subsequent  to  the  award,  nor  any  frau« 

— 3M*.aiek  dulent  concealment  of  evidence  at  the  time  of  the  award  by 

a.  14&.  the  deft.     If  a  submission  appoint  no  time  to  make  the  award, 

plea,  none  made  in  time,  is  Dad. 

1  Sauna.  61,       Art.  6.  Construction  of  tht  arbitration  bond,  Sfc.    §  1.  Debt 

Butler  v.        on  an  arbitration  bond.    On  oyer  of  the  bond  and  condition, 

fbmof'the    P'64*  no  awar^  nop  umpirage :  replication,  though  the  arbi- 

pleadiofi—  trators  made  no  award,  they  chose  an  umpire  to  make  one, 

Boi.  tl.       who  made  one  by  indenture  under  his  hand  and  seal,  brought 

2a  3b° *'"  'nto  court'  an<*  awarded  the  deft,  to  pay  the  pit.  £6  on  a  cer- 

377'      ""'   tain  day,  whereof  the  deft,  had  notice,  and  had  not  paid. 

On  demurrer  the  court  held,  that  in  order  to  support  the 

condition  of  such  bond,  they  will  transpose  or  reject  insensible 

words,  and  construe  them  according  to  the  obvious  intent  of 

1  Ciinei'  R.  the  parties ;  that  a  bond  is  single,  whose  condition  is  insen- 
***!  3,B*       sible  or  void ;  that  if  one  part  of  the  condition  be  good,  and 

the  other  void,  and  the  obligor  perform  the  good  part,  or  be 
excused  from  performing  by  law,  the  bond  is  saved ;  and 
that  any  words  expressing  the  intention,  make  a  condition j 
and  this  is  construed  favourably  for  the  obligor,  on  a  gene^ 

2  Cainei'  R.  ral  principle  of  law.     An  award  to  be  mutual  need  not  be 
s*0-  equal ;  and  good,  though  it  direct  an  exchange  of  lands. 

2  Stand.  §  2,  An  award,  one  party  to  give  a  bond,  fyc.  to  the  other,  is 

337-  good,  but  not  that  the  bond  be  with  a  surely  ;  and  if  several 

sums  be  awarded  to  be  paid  at  different  times,  assumpsit  lies 
■  for  each. 
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§  3.  Mint  he  a  request,  or  not.    Declaration  of  divers  din-   Ch.  141. 
pates,  and  a  submission  to  the  award  of  one  Barker,  &  al. ;     Art.  7, 
and  that  the  deft,  in  consideration  of  tbe  submission,  and  in  ..^y^,. 
consideration  the  pit.  bad  promised  the  deft,  lo  pay  him  £40,  t  Smmi.  38, 
m  reaueet,  if  the  pit.  should  not  perform  the  award,  &.c. ;  **"*  * 
promised  the  pit.  that  if  he  the  deft,  should  not  perform  the  cn£7»m. 
award,  &c.  then  he  would  par  the  pit.  £40,  when  he  should  183,'  SiUttan 
be  thereto  requested.     Pit.  avers  an  award  made,  and  thereby  "-King-; 
(he  deft,  awarded  to  pay  the  pit.  10».  for  a  battery,  20*.  for  5v'"d"-  g^ . 
a  cure  of  a  horse,  &c.  ;  so,  stated  the  award,  &c. ;  and  non-  Water*  e. 
performance,  and  non-payment  of  ihe  £40,  but  not  stating  Bridgei.— 5 
any  demand  of  the  £40,  for  which  the  action  was  brought.  J"  5  **» 
Plea,  the  arbitrator  refused  to  allow  certain  £4  to  the  deft.  Owen.— 
Pit.  demurred :  plea,  bad.    On  exception  to  the  declaration  Doug-i.  679, 
that  no  demand  was  laid,  it  was  adjudged  bad ;  for  this  £40  J^'JS  "" . 
is  a  penalty,  and  was  by  the  promise  to  be  paid  on  request,  St^  gg' 
if  the  deft,  did  not  perform  the  award ;  ana  tbe  request  is  Wiiiii  *. 
material.     This  £40  is  not  a  mtrt  duty,  but  a  collateral  sum ;  8cott- 
and  tbe  request  is  a  part  of  the  contract  and  substance,  not 
aided  by  verdict.     In  an  action  for  a  mere  duty,  a  tender 
after  action  brought  is  too  late. 

Abt.  7.  Pleas,  &c.  §  1.  In  debt  on  an  arbitration  bond,  the  eJohm.  R. 
deft,  pleaded  no  award ;  and  the  pit.  replied,  that  the  deft.  I*5'  Van 
revoked  tbe  submission,  &c.  but  did  not  state  that  the  rmo-  8towS?-J 
cation  was  under  seal.     Held,  the  replication  was  bad  for  Cain.  256. 
this  cause ;  as  the  submission  was  by  instrument  under  seal. 
Profert  of  an  award  is  not  necessary.     Leave  to  amend*,  pay- 
ing costs. 

§  2.  This  was  debt  on  an  arbitration  bond,  and  the  deft.  3  John..  R. 
pleaded  no  award.    The  pit.  replied,  and  stated  tbe  award :  ^edd^ 
the  deft,  rejoined,  that  the  award  was  not  final,  &c. ;  and  on  rj»r',ca. 
demurrer,  it  was  held,  that  the  rejoinder  was  a  departure  492.— 
from  the  plea,  and  therefore  bad.    A  submission  of  all  de-  B  E"t) 1S- 
mands  in  writing,  lo  referees ;  they  awarded  on  it  a  certain 
sum  to  one  party:  held  good  and.  certain. 

§  3.  'lime  was  originally  given  to  the  arbitrators  to  make  George  ■. 
their  award.  Authority  was  also  given  to  them  to  enlarge  the  i-°»»i«y- 
time.  Held,  an  award  within  tbe  enlarged  time  is  good  upon 
the  face  of  it,  though  the  award  do  not  recite  that  the  arbi- 
trators, in  fact,  enlarged  the  time.  However  the  court  will 
not  grant  an  attachment  for  the  non-performance  of  the 
award,  without  the  verification  of  tbe  facts. 

Where  the  costs  of  the  cause,  and  of  the  special  jury,  '*■**■■■■ 
are  distinctly  and  separately  submitted  to  the  discretion  of  ^dam^ei 

in  ilandcr  ; 
deft,  b  barred  to  plead  the  wordi  wore  not  actionable.  3C*incV  R.  166. 


,d  by  Google 


136  DEBT. 

Cb.  141.  the  referees,  they  must  distinctly  adjudicate  upon  each; 
Art.  7.  otherwise  the  award  is  bad.  The  award  was  set  aside  for 
im^-v-'w  so  much  as  the  arbitrators,  without  authority,  had  directed  to 
be  paid  for  their  own  expenses.  See  Bradduck  v.  Thomp- 
son, Ch.  1 79,  a.  5 :  partiality  hi  arbitrators  cannot  be  plead- 
ed ;  nor  a  parol  agreement  between  the  parties  to  abandon 
the  award. 

§  4.  Referees  cannot  delegate  their  trust  and  authority  to 
others.     4  Dallas,  7.  v 

1  Johu.  C».       §  5.  Rtportt  set  aside.    Sundry  general  rules  for  confirming 
334,  Brewer  the   reports  of  referees,  or  suiting   them   atidt.     1    Johns. 
Arb'tratori'    Cases,  ^80  ;  as  set  aside  for  re-examination,  where  involving 
award  can     various  and  intricate  matters :  so,  if  referred  to  three  arbitra- 
be  iet  uide  tors,  and  two  meet  and  decide  without  notice  to  the  third  refe- 
""'dnrt""*"  ree :  S0»  ror  directing  tQe  parties  to  withdraw,  and  examining 
e'o'miptiJ.B"'    witnesses  in  their  absence;  1  Dallas,  83 1  so,  for  uncertainty, 
in  them.        119:  so,  for  allowing  ex  parte  evidence  to  be  given  for  the 
Kirbj'i  R.     current  price  of  coach-maker's  work,  when  the  action  was 
Kt  sjiu"'      commenced,  187 :  for  the  error  of  the  clerk  in  malting  out 
D»r'»  Ca.     the  rule  of  agreement  to  refer,  393 :  so,  set  aside  if  the  ob- 
130.— 4        jections  be    such  as  would  be  a  reason  for  a  new  trial,  and 
JJ^iift8'     setting  a  verdict  aside,  314:  two  settled  rules  in  setting  reports 
Cooion.        aside;  1.  If  an  evident  mistake  in  matter  of  fact:    2,  Of 
law,  314:  because  the  action  was  founded  on  an  unlawful 
contract:  because  the  referees  would  not  consider  the  most 
material  ground  of  the  controversy,  upon  a  mistaken  princi- 
ple, leading  to  real  injustice  to  one  of  the  parties ;  1  Dallas, 
486,  Pringle  v.  M'Clenachan. 
1  D»7'i  Ca.      So,  for  reporting  one  sum  on  two  notes,  sued  in  two  ac- 
w  proper"    l'on3i  ai>d  &n  after  report  staling  so  much  to  each,  set  aside ; 
ground  of  a   1  Dallas,  355 :  so,  for  unreasonably  refusing  to  adjourn,  to 
new  Waj,id.  enable  a  party  to  get  witnesses ;  2  Johns.  Ca.  224 ;  1  Johns. 
fc  "3-  (Ja.  393 :  set  aside  in  chancery  for  corrupt  practices  in  arbi- 

trators or  parties,  if  not  made  under  any  proper  rule  of  court. 
2D»t*iC».  §  6.  Reports  not  set  aside,  but  confirmed,  though  on  affida- 
M*-  vit  of  merits,  if  a  voluntary  reference,  and  without  a  rule 

of  court.  Not  set  aside,  if  made  in  one  county  and  the  venire 
laid  in  another.  Nor  for  admitting  an  interested  witness ;  1 
Dallas,  161 ;  nor  for  sending  for  the  pit.  alone,  and  asking 
him  if  he  would  that  a  quarter's  rent,  accruing  after  the  ac- 
tion brought,  should  be  credited  to  the  deft. ;  188. 

§  "-.  Executing  awards.    It  was  a  contempt  to  refuse  to 
perform  an  award  at  common  law,  and  an  attachment  lay ; 
,  1  Dallas,  364 :  but  if  it  report  money  one  side  to  be  paid, 

and  something  to  be  done  the  other,  if  the  court  cannot  by 
some  sort  of  process,  enforce  both,  it  will  neither ;  364.  If 
any  part  of  an  award  be  impossible  to  be  performed,  the 
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Court  will  not  grant  an  attachment  for  that  part;  365:  and   Ch.  141. 
if  referees  appointed  by  the  court  refuse  to  report,  the  pro-     Art.  7. 
per  remedy  is  by  attachment :  3  Johns.  R.  260.     Notice  of    s^-v^* 
referees'  meeting  must  be  to  the  parties,  if  not  provided,  it 
may  be  to  their  attorney;    1   Dallas,   81,  129,  161.     An 
award  of  land  is  void ;  1  Penning.  35,  Snediker  v.  Allen. 

§  S.  If  arbitrators  are  guilty  of  fraud  or  misbehaviour,  Appleton  i. 
their  award  must  be  rejected.  If  to  the  court  they  certify  Knapp. 
the  principles  on"  which  they  decide,  it  must  go  into  an  inquiry, 
and  decide  upon  them.  If  an  award  state  what  the  pit.  is 
to  do,  so  uncertainly,  that  the  deft,  cannot  compel  perform- 
ance, the  pit.  cannot  recover,  though  he  claim  for  a  breach 
in  a  part  certain-  2  Caines*  R.  235. 

§  9.  As  to  lands.  An  award  making  partition  of  them,  wil]ei,348, 
between  tenants  in  common,  and  not  directing  deeds  to  be  and  2  Cain. 
made,  is  not  good ;  see  Johnson  v.  Wilson,  But  though  an  ?J»  ^^ 
award  cannot  give  a  right  to  lands,  yet  it  may  settle  a  dispute  3EB<t,  {5, 
as  to  them;  and  it  will  preclude  him  against  whom  made,  Uoee.Ro>- 
from  disputing  the  title  iu  an  action  of  ejectment.  2  Caines'  ^T;"-4  DaU" 
199,  320.     How  a  general  release  is  construed. 

§10.   Uncertain.  An  award  the  deft,   pay  the  pit.  £20,  7D.  &E.73, 
unless  within  twenty-one  days,  (exceeding  the  time  for  mak-  Pedicj  r. 
ing  the  award,)  the  deft,  should  exonerate  himself  by  affida-  Goddard. 
vit  from  certain  payments  and  receipts,  in  which  case  he  was 
only  to  pay  £10.     Held,  an  illegal  award,  and  void. 

§11.  Carson  brought  two  actions  of  debt  on   two  bonds,  7Crancb, 
to  pay  money;   these  were  referred.     The  award  in  sub-  596,601, 
stance  was,  that  Thornton  pay  them,  unless  on  a  day  named   ' horulon  *'■ 
he  conveyed  to  Carson  certain  property  specified,  and  if  he 
did  so,  then  to  have  from  him  a   transfer  of  certain   mine 
shares,  and  to  be  discharged  of  the  two  bonds,  and  judgment 
to  be  on  said  two  bonds  if  T.  did  not  so  convey.     Thornton 
was  to  convey  in  conjunction  with  third  persona-     Held,  this 
was  no  objection  :  2.  No  objection,  Thornton  was  to  perform 
in  the  alternative  ;  as  convey  certain  property,  or  to  pay  his 
two  bonds. 

§  12.  The  parties  entered  into  a  penal  bond  of  submission,  g  Johni,  R. 
conditioned  the  award  be  made  in  a  time  specified ;  and  un-  us.  Free- 
der  their  hands  and  seals  enlarged  the  time,  and  an   award  ™'n  *• 
was  made  within  the  enlarged  time.     Held,  no  action  ties  for 
the  penalty;  but  only  on  the  submission  implied  in  the  agree- 
ment to  enlarge  the  time.  3  D.  &  E.  592 ;  cited  a  3,  s.  13. 

§13.  If  a  cause  be  referred  without  a  rule  of  court,  the  Jj /?'"!■ R' 
Supreme  Court  will  not  interfere  to  set  aside  the  award  :  JuayTca 
nor  if  made  a  rule  of  court  will  the  award  be  set  aside,  un-  153. 
less  for  corruption  or  misconduct.     Is  conclusive  on  the  par- 
ties, untess  corruption  in  the  arbitrators  be  proved. 

vol.  v.  18 
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Ch.  149.  §  14.  When  an  award   is  pleaded  in  bar  to  an  action  on 

v^-v-^'  the   matter  submitted;  in  such  action  the  award  cannot  be 

lD&j'iCa.  impeached. 

J*  9  15.     Arbitrators    have    power  to  award  on   principles 

as^plrker  wn'cn  iCl  their  opinion  will  do  justice  to  the  parties. 

v.  Avery.  §  16-  The  notice  of  a  motion  to  refer,  must  contain   the 

l  Cainei1  R.  names  of  the  referees,  and  state  the  point  of  law  expected  to 

l  Cainei'  R.  §  1''  ""  a  Partv  t°  a  ^w  referred,  cannot  produce  his 
147,  Comhi  witnesses  at  the  time  of  hearing,  a  judge  in  vacation,  or  the 
v.  Wyckoff.    court  in  term  lime,  will  stay  proceedings. 

,  _        §  13.  In  opposing  a  motion  io  refer,  it  is  enough  the  affi- 

82,  Lowe,     davit  state  the  controversy  involves  questions  of  taw,  as  the 

Haiiet.  party   "is  advised  by  his  counsel,  and  verily  believes  to  be 

true,"  without  stating  what  those  questions  are.     Sec.  16. 

§  19.  Cross  suits  are  referred  to  the  same  referees,  and  they 

l  Car«*v  R-   award  in  each  under  the   idea  one  is  a  set  off  to  the  other. 

BMjJ"  •■   The  court  will  set  aside  both  reports,  if  the  actions  be  for 

demands  that  cannot  legally  be  set  off. 

§  20.  The  Circuit  Court  cannot  order  the  cause  to  be  re- 
ferred, under  the  statute.  3  Caines'  R-  189,  Williams  v. 
Green. 

Sundry  formi  of  Declaration*  and  Pleat,  ai  to  Award*,  tee  Wentworth1! 
Bittern  of  Heading!,  1  vol.  pp  90—100;  vol.  6,  p.  336 — 368,  464;  In- 
dex, 7  vol.  Wentw.  end  other  English  pleading!  therein  referred  to  ;  end 
for  American,  iee  American  Precedent!;  Storj'i  Pleading*,  tic.  Debt  on 
arbitration  bond  ;  oyer,  &o. ;  plea,  no  award  mndr;  replication  ttating  one, 
and  auigning  a  breach  in  not  paying  the  money  awarded,  7  Wentw.  448, 
440.  An  act  of  Kentucky  or  Dec.  12,  1798,  regulate*  reference*  and 
award*,  end  {among  other  thing!,)  the  referee*  iwear  or  affirm  they 'will 
decide  with  impartiality,  agreeable  to  law,  evidence,  and  the  equity  of  the 
case,  to  the  bent  of  their  judgment,  without  favour  or  affection.  An  appeal 
ii  allowed  to  the  Court  of  Appeal*,  but  in  inch  caw  the  proceeding!  are 
well  guarded,  4c. 


CHAPTER  CXLII. 


DEBT  ON  BILLS,  BAILMENT,  Aw. 

§  1.  The  action  of  debt  lies  very  properly  on  bills,  as 
bank  bills,  and  single  bills,  bills  of  exchange ;  as  to  some 
parties  also,  in  some  special  eases  of  bailment,  where  the 
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sum  due  is  a  certain   debt,  and  he  who  owes  it  maj  be  said    Cn.  143, 
to  be  indebted:  so,  on  bills  of  debt.  ^■v^< 

The  general  principle  is,  whenever  a  man,  by  any  means, 
owes  another  a  certain  sum  of  money,  debt  lies. 

§  8.  If  A,  deliver  money  to  B,  to  be  delivered  to  C,  on  Gil.  Cum, 
demand,  C  has  his  action  of  debt  for  it,  against  B  ;  because  362— Cites 
by  A's  delivery,  B  took  it  as  C's  property,  and  thereby  made  j^?**  EqI- 
himself  debtor  to  0  for  the  money.  5' 

§  3.  Debts  secured  by  pawns  and  pledges.  As  if  a  man  pawn  s  jjtCi  Abr 
goods  as  security  for  money  lent,  and  the  borrower  tender  the  is. — 1  Bac 
money,  and  recover  the  goods  in  trover ;  yet  the  pawnee  and  **>'■  238, 
lender  may  have  an  action  of  debt  for  his  money,  for  though     9" 
the  security  ceases,  the  debt  or  duty  remains,  as  the  money 
lent   is   not  paid  to  the  lender-     The  same   where   land  is  - 

mortgaged  to  secure  the  debt,  and  is  recovered  :  or  if  perish- YeW.  is4 

able  goods  be  pledged  and  perish  or  decay,  the  pledgee,  the  172.— Dyer, 
creditor,  and  lender  of  the  money,  may   have  his  action  of49* 
debt  for  it;  because  his  debt  still  remains  due;  and  goods 
thus  pledged  to  one,   cannot  be  forfeited  by  him,  for  his  of- 
fence, or  attached   or  taken  in  execution  for  his  debts ;   nor 
can  he  sell  them,  for  the  absolute  property  is  in  another. 

It  is  now  settled,  that  if  A  be  indebted  to  B,  and  to  satisfy 
his  debt,  delivers  goods  to  C,  the  property  is  changed,  and 
the  right  to  the  goods  is  vested  in  B  :  so,  if  delivered  to  C, 
Id  security  for  a  debt  A  owes  B,  here  B  has  a  special  pro- 
perty in  them  ;  and  hence,  A  cannot  countermand  such  de- 
livery to  G,  or  take  back  the  goods,  as  the  property  of  them 
is  vested  in  B;  here  being  a  good  consideration  to  alter  the 
property,  namely,  the  debt  due  to  B. 

§  4.  Difference  between  a  pawn  and  a  mortgage  ofland.  If  2Co>  79._] 
goods  be  pawned  as  security  for  a  debt,  and  no  time  named  for  Bac.  Abr. 
the  redemption  of  them,  they  may  be  redeemed  after  the  239- 
pawnee's  death.  But  if  lands  be  mortgaged,  and  no  time  to 
redeem  appointed,  they  cannot  be  redeemed  at  common  law 
after  the  mortgagee's  death  ;  for  when  the  deed  is  to  him  and 
his  heirs,  the  limitation  is  absolute,  and  the  condition  only 
goes  in  its  derogation,  and  so  far  as  this  condition  does  not 
extend,  the  absolute  words  in  the  deed  take  place.  Hence  it 
is,  that  a  condition  must  be  strictly  performed ;  therefore  in 
this  case  where  the  deed  is  made  on  condilioo  that  the 
■  grantor  pay  so  much  money  to  the  grantee,  it  must  be  paid 
to  him  during  his  life ;  for  money  is  not  limited  to  be  paid  to 
his  heirs,  and  then  the  words  of  the  absolute  deed  takes 
place.  But  when  goods  are  pawned,  the  pawnee  has  only  a 
qualified  property  ;  the  absolute  ownership  remaining  in  the 
pawner;  and  this  property  cannot  be  extended  beyond  the 
intent  for  which  it  was  created  ;  and  that  is  only  for  se. 
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Ch.  148.  curing  payment  for  the  money  lent ;  and  if  the  property  be 
<^^^^  thus  extended,  it  would  be  to  the  injury  of  the  absolute  own- 
er. Now  the  intent  of  the  parlies  in  not  limiting  any  time  of 
redemption,  was  clearly  in  ease  of  the  pawner,  and  there- 
fore the  time  of  redemption  must  be  during  his  life,  and 
cannot  be  confined  to  the  life  of  the  pawnee;  for  that  might 
be  more  hurtful  to  the  pawner  than  if  a  time  had  been  limit- 
ed ;  and  there  are  no  absolute  words  to  induce  such  a  rigo- 
rous construction,  contrary  to  the  designs  of  the  parlies. 
But  if  the  pawner  do  not  redeem  during  his  life,  his  execu- 
tors cannot  redeem  ;  "  for  then  the  words  and  intent  both 
agree  to  make  an  absolute  property  to  the  pawnbroker." 

§  5.  But  if  time  be  set  for  the  redemption  of  the  pawn  or 
pledge,  and  before  that  time  arrive  the  pawner  dies,  his  exe- 
cutors may  redeem  the  goods  pledged,  and  they  will  be  as- 
sets in  their  hands  ;  for  when  there  is  a  time  limited,  then  by 
the  express  words  the  party  has  till  that  time  to  redeem,  and 
this  is  definite-  This  doctrine  holds  in  our  law,  as  to  pawns 
and  pledges  of  goods,  but  not  in  regard  to  real  estates  mort- 
gaged; for  if  no  time  of  redemption  be  appointed,  the  mort- 
gagor, his  heirs,  executors,  administrators,  or  assigns,  have 
three  years  to  redeem  after  the  mortgagee  actually  takes 
possession. 
D«r  2  1  §  6'  ^  ^e  *es'a'or  pledge  goods  to  secure  the  debt  he 
3.     '         '  owes,  his  executors  may  redeem  them  with  their  own  money, 

or  pay  the  debt  and  retain  the  value  of  what  they  pay. 
3  Johni.  R.        §  7.  A,  delivered  a  slave  to  B,  to  be  kept  on  trial,  and  B, 
170.  the   bailee,  suffered   the  slave  to  go  to  the  next  village  in 

the  evening,  when  the  slave  run  away.     Held,  the  bailee  was 
liable. 

§  S.  In  all  the   above   cases,  if  the  property  pledged  or 
164^  mortgaged  to  secure  a  certain  debt,  be  redeemed  before  it  is 

paid,  the  creditor  may  have  his  action  of  debt  to  recover  the 
monies  due  to  htm,  whether  on  simple  contract,  bill  single 
or  conditional,  or  other  contract.     Bailment  to  A's  use,  he 
has  debt  for  it  :  so,  A  owes  C,  and  bails  goods  to  B,  to  pay 
C  ;  he  has  a  property  in  them. 
Ci»il  Code        §  9"  Pr0Perty  pledged,  tyc.  in  Louisiana.  As  to  such  pro- 
of Louisa-     perty,  it  is  material  to  know  that  the  laws  of  that  state  differ 
na,  446,  450,  essentially   from   the  laws  of  the  other  states  in  the  union; 
ut°k  3'  11""  *°r   "iey   Pr0T'de  that  the  creditor  who  is  in  possession  of 
'  ar '     '    the  pledge,  in  case  of  failure  of  payment,  cannot  dispose 
of  it,  saving  to  him   the  right    of  applying  to  the  judge,  to 
order  that  the   thing  shall  remain  to  him  in  payment,  for  so 
much  as  it  shall  be  estimated  by  two  appraisers,  or  shall  be 
sold  at  public  auction  ;   and   these  laws  make  null  and  void 
any  clause   in  the  contracts  of  the  parties  which  authorize 
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the  creditor  lo  appropriate  the  pledge  to  himself,  or  to  dis-  Ca.  142. 
pose  thereof  without  the  aforesaid  formalities,  the  most  ma-  t^-v^/ 
terial  of  which  is  the  judge's  interference  in  each  case. 

§  10.  The  pledge  is  two-fold  :  the  pawn  of  a   moveable  Title  18, 
thing  given  as  security,  and  the  antichresis  or  security  given,  art.  2,  &c. 
consisting  in  immovables  or  slaves.  The  creditor  has  in  the 
pawn,  a  right  to  have  his  debt  satisfied  out  of  it,  in  prefe- 
rence to  the  other  creditors.  / 

§  II.  But  this  preference  is  limited,  and  takes  place  as  to  Ti(i  18  arli 
third  persons  only  in  case  the  pawn  is  proved  by  an  act  5, 6,  S,  9. 
made  either  in  public  form,  or  under  private  signature ;  pro- 
vided that  in  this  last  case,  it  be  duly  registered  in  the  office 
of  a  notary  public,  at  a  time  not  suspicious  ;  provided  also, 
that  whatever  may  be  the  form  of  the  act,  it  must  mention 
the  amount  of  the  debt,  as  well  as  the  species  and  return  of 
the  thing  given  in  pledge,  or  have  a  statement  annexed  thereto, 
of  its  number,  weight,  and  measure ;  nor  does  this  prefe- 
rence or  privilege  subsist  on  the  pledge,  except  when  it  has 
been  actually  put,  and  remained  in  the  possession  of  the 
creditor,  or  of  a  third  person  agreed  on  by  the  party  j  but 
a  pledge  may  be  given  by  a  third  person  for  another. 

§     12.   The  whole  pledge,  though  consisting  of  several  Art  10, 11, 
things,  is  security  for  the  debt,  and  every  part  of  it ;  hence,  title  13. 
the  creditor  "  in  possession  of  the  pledge  cannot  be  compell- 
ed to  return  it,  but  when  he  has  received  the  whole  payment 
of  the  principal,  as  well  as  the  interest  and  the  costs." 

§  13.  The  debtor   is  bound  to  pay  this  creditor  all  the  Tit  18,  art. 
useful  and  necessary  expenses  which  he  has  made   for  (he  14, 15. 
preservation  of  the  pledge,  the  fruits  of  which   belong  to 
him,  accounting  therefor.    - 

§  14.  The  creditor  cannot  acquire  the  ptedge  by  prescrip-  Tit.  ie,  «tt. 
tion,  whatever  may  be  the  time  of  his  possession.  -   ' 

§  15.  The  antichresis  must  be  reduced  into  writing.  The  Tit  18,  art 
creditor  acquires  by  this  contract  the  right  of  reaping  the  S2- 
fruits,  or  other  revenues  of  the  immoveables  or  slaves,  to  him 
given  in  pledge,  on  condition  of  deducting  annually  their  pro- 
ceeds from  the  interest,  if  any  be  due  to  mm,  and  afterwards 
from  the  principal  of  the  debt. 

§  1 6.  The  creditor  is  bound,  if  not  otherwise  agreed,  to  Tit  18  sr(. 
pay  the  taxes  as  well  as  the  annual  charges  of  the  property  23,  24. 
given  him  in  pledge  ;  and  on  penalty  of  damages,  to  provide 
for  the  keeping,  and  useful  and  necessary  repairs  of  the  estate 
pledged,  saving  to  himself  the  right  of  levying  on  the  fruits 
and  revenues,  all  the  expenses  respecting  said  charges ;  must 
maintain  slaves,  &e. ;  but  wishing  to  free  himself  from  these 
charges,  may  always  compel  the  debtor  to  retake  the  enjoy- 
ment of  his  immoveables,  or  slaves. 
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Ch.  142.  §  17.  The  creditor  does  not  become  proprietor  of  the 
'^Tv^'  pledged  immoveable  or  slaves,  by  failure  of  payment  at  the 
Til.  18,  «rt.  stated  time  ;  "  any  clause  on  the  contrary  is  null ;"  he  can 
**■  only  sue  his  debtor  and  get  judgment,  and  cause  the  pledge 

put  into  his  hands  to  be  seized  and  sold. 

§  IS.    In  most  other  respects,  the  taws  of  Louisiana  as  to 
pledges  agree  with  the  laws  in  the  other  states  of  the  anion. 
w  §  19-  Single  bill.     This  being  a  contract  without  condi- 

Con.  90.—  ti°n>  &Dd  to  pay  a  certain  sum  of  money,  no  doubt  an  action 
Com.  D.  of  debt  lies  on  it.  A  bill  or  obligation  is  single,  when  it  is 
Obligation!,  t0  pay  a  sum  of  money,  or  to  do  some  other  thing,  and  is 
Caiee  167  witnout  *ny  defeasance  or  condition.  On  such  a  single  bill, 
— - xBl.  Com.  °f  a  distant  time,  interest  may  be  recovered  in  damages, 
340, 341.—  though  payable  on  demand,  and  no  demand  proved.  And  if 
Son".'-P'  n  a  bond  or  bill  be  double,  that  is  with  condition,  and  the  words 
i  7  8.  '  '  of  the  condition  are  insensible,  the  bill  is  single;  so,  if  im- 
T«1t.  137.  possible,  or  against  law  at  the  making.  Servant's  bill  of 
147.  debt,  which  binds  the  master  or  not. 

§  20.  Bill  of  debt.  See  this  described,  Ch.  24;  a  4,  s-  5. 
On  this  bill  an   action  of  debt  lay,  being  a  writing  for  the 

fiaymeut  of  a  certain  sum  of  money ;  and  according  to  Ma- 
yne'a  description,  debt  lay  against  each  contractor  in  this 
bill  of  debt  for  his  part. 

§  21.  Bank  bills.  There  is  no  doubt  but  an  action  of  debt 
lies  on  a  bank  bill,  as  well  as  assumpsit ;  as  such  bill  con- 
tains the  direct  promise  of  the  president,  directors  and  com- 
pany of  the  bank  to  pay  a  certain  sum  of  money  to  A  or 
bearer,  as  five  dollars,  ten  dollars,  &c;  by  such  promise  they 
become  directly  indebted  to  the  bearer,  and  the  promise  being] 
a  simple  contract  makes  no  difference,  as  appears  Ch.  153. 

§  22.  Forms  referred  to.  Declarations  in  debt,  common 
counts  for  monies  laid  out,  indebitatus,  and  quantum  meruit, 
for  carriage  of  goods.     5  Wentw.  160. 

§  S3.   Forms,  declarations,  pleas,  &c.  as  to  bills  penal,  A 
Wentw.  360,  &c. ;  7  Wentw.  Index,  pleadings  therein  referr- 
ed to  in  various  English  books,  ancient  and  modern. 
YelT.  172,         §  24.  Where  one  may  not  seize  his  property  bailed.    As 
Lm  »•  where  A  hired  a  horse  of  B  for  two  days,  to  ride  to  C,  and  in 

j*3w  *  thosedayshe  rode  him  to  another  place.  Held,  B  could  not  seize 
Jam.  236  ;  an(l  ta^e  tne  horse  ;  for  during  the  two  days  A  had  a  good 
tbeiame  '  special  property  against  all  the  world  ;  and  if  A  misconducted 
*•*'»  *  in  riding  the  horse,  B's  remedy  was  by  an  action,  not  by  seiz- 

rown  7.  jRg  the  horse.  A  special  justification  was  pleaded  in  de- 
fence by  B  and  his  servant,  claiming  a  right  to  take  A  from 
off  the  horse,  and  to  take  the  horse  from  him.  The  court 
by  deciding  as  above,  settled  a  general  principle  in  cases  of 
bailments,  to  wit:  if  the  bailee  hire  the  bailor's  property  for  a 
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specified  time,  or  is  by  contract  fairly  bailee  thereof  for  such    Oh.  143. 
time,  though  he  misbehave,    and  deviate  from  the   contract,      Art.  1. 
still,  he  baa  a  right  of  possession,  and  a  special  property    s^-v^/ 
during  the  time  agreed ;  hence,  it  cannot  be  taken  from  him 
by  the  bailor,  though  be  may  have  bis  action  for  the  misuser. 

§  85.   Patens,  how  redeemable.     The  pit.  pawned  a  hat-  See  Ch.  17, 
band  set  in  diamonds,  for  £25,  to  one  W.  but  no  time  of  re-  ••  4,  Ch.  77. 
demption  was  limited  ;  it  was  delivered  to  D.  the  deft. ;  W.  *■  8' "'  °- 
died,  and  the  pit.  tendered  the  £35  to  his  executrix  ;  she  re- 
fused it ;  demanded  of  the  deft,  who  refused  to  deliver  it,  &c- 
Judgment  for  the  pit. ;  for  he  had  a  right  during  his  life  to 
redeem ;  but  not  his  executor ;  and  the  death  of  the  pawnee 
did  not  prevent  redemption ;  the  redemption  is  personal,  and 
extends  only  to  him  who  pawns-     Held  also,  that  the  tender 
to  the  executrix  of  the  pawnee,  was  proper :  held,  3.    That 
on  the  tender  and  refusal,  the  property  in  the  hat-band  was 
entirely  reduced  to  the  pit.  without  claim  :  4-  Held,  the  exe- 
cutrix should  have  debt  for  the  £25,  against  the  pit ;  for  on 
the  redemption  it  remains  a  duty,  though  there  was  no  coo- 
tract  for  the  money  between  the  parties. 


CHAPTER  CXLIII. 

DEBT  ON  BY-LAWS  OF  CORPORATIONS. 


Akt.  1.  Debt  on  bye-laws.     §  1.  In  the   twenty-second  ^h  ss.Ck 
chapter,  in  which  assumpsit  founded    on   these  lews  was  76,  o~  2.  to- 
briefly  considered,  a  very  cursory  notice  was  taken  of  their  terial  Ame- 
principles.  la  this  chapter  it  will  be  proper  to  inquire  further  J.'^aQ  ?"e> 
into  the  nature  and  principles  of  these  laws,  in  order  to  see  2I  "on  s-^ 
where  an  action  of  debt  may  or  may  not  be  supported,  and  pie  contract. 
the  grounds  of  proceeding  in  it ;  also,  actions  for  and  against 
corporations  ;  and  as  to  many  such  actions,  see  other  heads, 
as  Bills  and  Notes,  Minister,  Poor,  Highways,  &c. 

§  8.  General  principles  on  which  corporations  act,  and  l  B)>  Com_ 
make  by-laws.    The   Romans  first  invented  corporations,  46b,'  472. 
(collegia  ;)  but  among  them  they  were  formed  by  the  mere 
association  of  their  members;  and  cities  and  towns  were  first  1  Robertson 
incorporated  in  modern  Europe  about  the  eleventh  century-     Ch.  V.  30. 
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Cn.  143.        §  3.  Corporations  were  unpopular  nmong  the  old  Romans. 
Art.  1.         §  4.  All  corporations  must  be  in   Europe  by  charter  or 
\*r-*s~*->    prescription,  and  have  a  head.     In  the  United  States  they 
1  Mod.  147,    can  be  created  but  by  Congress  or  the  state  legislatures- 
348-—  §  5.  Though  corporations  are  of  various  kinds,  yet  each 

— i JBac         one  's  aa  art'^c'*'  body  of  men  created,  or  some  one  made 
Abr.  489.—    by  l>w  i  body  politic,  for  public  or  private  purposes- 
Moor  679.  §  6.  A  corporation  is  properly  investing  the   people  of  a 

— Ld.  Rkjm.  place  with  its  local  government ;  and  therefore  their  laws 
494.-- Sulk.    aha1l  bind  strangers;  but  it  is  otherwise  of  a  fraternity, 

which  is  a  mere  union  of  persons  for  business, 
l  Bi.Com.  §  7.  A  corporation  when  formed,  has  of  course,  1-  Per- 

Vk  47a1T  Petu*l  succession,  and  aggregate  ones,  power  to  elect  mem- 
606?— a  re-  bers :  8.  To  sue  and  be  sued,  lo  grant  and  to  receive:  3.  To 
kIvb  of  the  purchase  and  to  hold  lands  :  4.  To  have  a  common  seal ;  for 
legislature,  being  a  body  invisible,  it  cannot  manifest  its  intentions  by 
Knr?of7  Bny  Per8ana'  act  or  ora'  discourse ;  it  therefore  only  acts  and 
lociety  to  speaks  by  its  common  seal :  5.  To  make  by-laws,  or  private 
meet,  make  acts,  for  their  better  government  *  6.  An  aggregate  corpora- 
contracti,  tjori  Inust  appear  by  attorney :  for  it  exists  only  in  contein- 
ficert"!^"  p'ati°n  of  law :  7.  It  can  neither  beat  nor  be  beaten :  8.  It 
levj  uiei,  cannot  commit  treason,  felony,  or  other  crime ;  but  only  its 
constitutes  members  as  private  individuals  can  do  this:  9.  It  cannot  be 
iuch  a  to-       executor  or  administrator :  10.  It  cannot  take  an  oath  to  per- 

poration. s  form  an  office:   11.  It  cannot  be  committed  to  prison,  nor  ar- 

Day'e  Ca.  rested,  for  its  existence  is  ideal:  IS.  It  cannot  be  outlawed 
259,  Tilcten  or  excommunicated  :  13.  And  must  be  compelled  to  appear 
— 1  B»c  ^  distress  °f  lands  or  goods :  14.  It  cannot  be  seized  to  the 
Abr.  606.—  use  of  another ;  for  such  confidence  is  foreign  to  the  end  of  its 
i  Ei  Com.  institution,  and  has  no  conscience  for  chancery  to  act  upon. 
fZj"J;0_  §  8-  Regularly,  no  sole  corporation  can  take  a  chattel  or 

4-rj^Cro'  goods,  in  succession,  but  by  custom  or  statute;  and  there- 
E.  4S4. — l  fore,  if  a  bishop  take  a  lease  for  years  to  himself  and  his  suc- 
Co.  65, 68,     cessor,  it  ahall  go  to  his  executors  or  administrators- 

"t*00*  *  A  corporation  "  cannot  be  a  disseisor  or  trespasser  with- 

Com.  D.        out  agreement  by  deed."     It  may  have  a  writ  of  right,  or 
247.    Bro.     other  real  action.   Trespass  lies  not  against  it,  nor  can  it  dis- 
^I'A ™  aeise;  but  he  who  does  the  act,  is  a  disseissor  in  his  own 
'     natural  capacity.     It  can  enter  on  land  only  by  attorney.     4 

Com.  D.  250 ;  5  Com  D.  553,  553  :  2  Esp.  144 ;  6  Com.  D. 

263;  2  Bac.  Abr.  105. 
l  Bee.  Abt.  §  *•  Regularly,  by  the  English  law,  a  corporation  aggre- 
507.— Cro.  gate  can  distrain  only  by  their  bailiff  or  attorney,  so,  is  not 
fs  ft6'iBi  -  ''aD'e  *°  rep'evin»  «nd  can  do  no  act  without  writing,  nor 
4  Com.  D.  without  deed  under  their  common  seal,  where  the  law  gene- 
247_ 3  Uo.  rally  requires  a  sealed  deed  :  but  there  are  exceptions:  for 
107.— 1  B«c. 
507.— Bro.  Corp.  34,  60,  57.— Stra.  675, 1085, 1187.— 5  Co.  63,  84.— Mod.  18. 
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an  aggregate  corporation  which  has  a  head,  may  appoint  a   Co.  143. 
bailiff  to  distrain  without  deed  or  warrant;  one  to  drive     ArUl. 
cattle,  kindle  a  fire,  as  well  as  a  butler  and  cooks,  and  do  \^-v^^s 
such  other  ordinary  acts  as  "  neither  vest  or  divest  any  tort  of 
inttrtst  in  or  out  of  the  corporation:'"  ao,  it  may  do  an  act  on 
record  ;  as  make  an  attorney,  without  seal  or  signing,  and  it 
is  estopped  by  the  record  to  say  it  is  not  its  act:  so,  if  it 
make  a  return :  so,  an  agent  to  sign  notes,  &c.  3  P.  W.  419. 

§  10.  So,  a  corporation  by  a  by-law  may  make  particular  willei  R. 
rtstraints  of  trait,    as  to  time  and  place,  for  good  consi-  384,  Fell'i 
deration  ;  but  not  general  restraints*     This  case  recites  the  cue' 
substance  of  the  declaration.     Deft,  demurred  generally  to 
the  declaration,  and  the  pit.  joined  in  demurrer :  1.  Omec-  Corporation 
tion,  that  the  by-law  was  not  good  :  2.  Breach  not  well  as-  ?*". act  "j1? 
signed :  3.  That  the  corporation  could  net  sue  t  so,  the  by-  ple^ibed* 
law,  it  was  further  held,  in  this  case  of  Fell,  may  be  good,  by  law,  2 
"  if  the  restraint  appears  to  be  for  the  manifest  benefit  of  the  Johni.  K. 
public."    "  Thk  is  to  be  considered  rather  as  a  regulation  of  J^d  strZ 
trade  than  a  restraint ;"  and  in  the  great  case  of  Mitchell  v.  739.-I5  t. 
Reynolds,  1  P.  W.  181,  it  was  held,  that  one  by  his  con-  R.  us.  Da- 
tract,  for  a  good  consideration,  may  restrain  his  trade  as  to  a  ™ r-  Ma,ou» 
particular  time  or  place.     In  Fell's  case  it  was  also  said,  a  NaShy.*1  "" 
by-law  may  undoubtedly  be  good  in  part,  and  bad  in  part. 

§11.  By-law,  that  no  one  shall  exercise  a  trade  in  such  a  3  Salk.  193. 


village,  till  permitted  by  certain  persons,  is  void.  A  by-law 
cannot  commit  to  prison ;  for  a  freeman  is  to  be  imprisoned 
but  by  legal  judgment. 

§  IS.  A  by-law  was  made  by  Exeter,  that  no  butcher  or  Cowp.  280, 
other  person  should  slaughter  in  the  city,  any  beast,  on  for-  Ij™™  Tm  _ 
feiture  of  10s.  for  every  bull,  ox,  cow,  or  heifer,  so  slaugh-  3ee  Luc„ 
tered  within  the  walls  of  said  city;  each  other  beast  30*.  i3i,  136.— 
nor  keep  swine  there,  &c.  Held,  this  was  a  good  by-law,  and  """'i  w— 
extended  to  strangers  residing  in  the  city.  This  law  is  not 
in  restraint  of  trade,  but  a  regulation  of  it  in  a  particular  city* 

§  13.  A  power  given  by  charter  to  a  company  exercising  m.Bl.  370, 
a  partner  trade,  in  a  certain  place,  to  make  by-laws  for  the  Butehtr'i 
government  of  all  persons  exercising  that  trade,  in  that  place,  £>™P"T I' 
(London,)  enables  the  company  to  make  by-laws  binding  on  d.°V!9Q. 
persons  so  exercising  the  trade,  who  art  not  members  of  the 
company,  as  well  as  those  who  are ;  this  was  an  action  of  debt 
for  j£8,  the  declaration  stated  the  charter,  Slc. ;  plea  was  nil 
debet ;  the  offence  was  selling  meat  on  Sunday.    The  39  Ch. 
II.  en.  7,  forbids  buying  and  selling  on  the  Lord's  day ;  the 
by-law  in  this  case  extended  some  miles  beyond  the  limits 
of  London. 

vou  v.  19 
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Ch.  143.         §  !*•  In  this  case,  on  habeas  corpus,  to  justify  the  iraprison- 
Art.  1.      merit,  a  by-law  of  London  was  produced,  forbidding  any  one 
,_r  t  -^_,-  to  use  the  trade  of  a  butcher  in  that  city,  not  a  member  of 
l  Burr,  is,     the  butchers'  company.    In  debt  on  this  law,  for  the  penalty, 
cue  of  Hm-  Harrison  had  been  imprisoned,  and  a  procedendo  was  denied 
Burr  ism     ^y  the  court ;  it  held  that  this  was  a  by-law  in  restraint  of 
1BS9.       '    trade,  not  to  regulate  it,  and  so  void ;  but  that  a  by-law  to  re- 
gulate trade  may  be  good,  as  the  ordering  and  disposing  of 
carts,  cars,  and  carmen ;  cited  from  Ray m.  288,  Player  v. 
Vere ;  this  is  merely  to  prevent  n usances  in  the  streets.    Pre- 
scription presumes  a  charter. 

Lofft,  566. §  15.  A  by-law  to  prevent  one  being  free  of  a  company  of 

l  Burr.  197  tradesmen,  as  masons,  carpenters,  &c.  till  examined  and 
q,i5.  found  to  be  qualified  in  a  certain  manner,  is  good ;  held, 
cue.  on  a  mandamus,  to  swear  Green,  and  admit  him  into  the  place 

and  office  of  a  freeman  of  the  company,  or  fraternity  of  free- 
masons, &c.  of  the  city  of  Durham, 
s  Eurr.  893,       §  1 6.  In  this  case  it  was  held  to  be  a  good  by-lam,  that  pro- 
EbVbi"**'  v"°e^i  "  tnat  no  member  #AaW  lake  an  apprentice  who  does  not 
Swxeonj'      understand  the  Latin  tongue ;  his  ability  wherein  shall  be  tried 
Company,     by  the  governor,  or  one  of  them,  before  he  is  bound,"  on  a 
Loi"'on'        mandamus,  to  which  was  returned,  u  that  the  young  man  was 
found,  upon  such  trial,  to  be,  and  in  fact,  was  utterly  igno- 
rant of  it." 
3Bnrr.l319,      §  17.  In  this  case  it  was  adjudged  to  be  a  good  by-law 
JJ*X  v:^      which  provided, "  that  no  butcher,  by  trade,  shall  be  admitted 
UtorfTim-  *nto  tne  freedom  of  the  city,  in  any  other  company  but  that 
don.  of  butchers." 

3Barr.l827,  §18.  In  this  case  it  was  held  s  1.  That  the  number  of  elec- 
Rext.  Sptn-  ton  may  be  narrowed  by  a  by-law,  but  not  the  number  of 
cm,  common  tne  etyj0fe ;  a.  That  a  by-law  cannot  strike  off  an  integral 
of  Msid^*"  part  of  the  electors:  3.  That  neither  can  the  maker  of  a 
»tone— Stdk.  by-law  take  the  election  from  others,  and.  place  it  in  them- 
190.— 4  selves:  4.  That  neither  can  they  superadd  a  qualification 
nw.  Wis.  not  mentjonej  m  t[,e  charter,  nor  at  all  connected  with  the  cor- 
porate character  of  the  elector. 
Cro.EI.815.  §19.  Generally  an  aggregate  corporation  cannot,  without 
Au^'m'r  deed, command  j^.  ^^g  to  enter  into  land,  on  their  lease 
68.^1  Bac°  ^or  yearai  f°r  condition  broken,  as  this  affects  the  right  of 
Abr.  607.—  property ;  in  a  feoffment,  livery  must  be  by  letter  of  attorney ; 
A  Com.  D.     its  surrender  of  a  lease  must  be  by  deed ;  must  acknowledge 

deed  by  attorney ;  a  member  may  be  one. 

4  Burr.  §  20.  Other  by-laws  bad.    A  by-law  admitting  a  person  to 

*w°,  B-"*-  the  freedom  of  a  corporation  upon  payment  of  money  as  well 

Bnton  k  al.  as  fee9^  j8  katjt    it  was  an  alteration  of  the  constitution  given 

by  the  crown.    Every  by-law  in  restraint  of  trade  is  bad, 

unless  there  be  a  custom  to  support  it:    3  Burr.  1847: 
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so,  one  contrary  to  their  constitution  is  bad ;  6  D.  &  E.  736.   Ca.  1 43. 
Hence,  that  directing  the  election  of  a  senior  bailiff,  to  be     Art.  1. 
made  by  a  majority  of  a  select  body,  a  by-law  giving  a  cast-  y^-y^/ 
in£  vote  to  a  presiding  officer  in  cases  of  equality  of  votes,  is  R«  »- 
void :  so,  one  is  void  to  restrain  the  number  of  apprentices  GmeTer- 
to  be  taken  by  any  member ;  7  D.  &  E.  S43 :  so  a  by-law 
is   bad   that   all  strangers   shall  employ  city   porters.     1 
Salk.  143. 

§21.  Other  by-laws  good.  One  is  valid,  founded  on  a  cus- 
tom that  no  strange  person,  of  right,  ought  to  use  the  craft 
of  a  taylor,  except  free  in  a  city.  4  Burr.  1951,  1952, 
Wooley  &.  al.  v.  Idle.  This  was  debt  on  a  bjriaw,  in  the 
city  of  Batk.  The  declaration  stated  the  whole  case ;  pe- 
nalty 3j.  id.  a.day.  On  general  demurrer;  held,  the  custom 
was  good,  and  so  the  by-law  made  in  pursuance  of  it.  Like 
case  in  principle ;  2  Wils.  266 :  so,  a  by-law  made  to  bind 
strangers  for  a  public  convenience,  is  good;  1  Salk.  192, 
Cuddon  v.  Eastwick. 

So,  one  giving  power  to  remove  for  just  coast,  is  good,  though  1  Bmr.filT, 
the  corporation  have  no  express  power  by  charter  so  to  do ;  or  j^Ii11?'' 
claimed  by  prescription.     This  was  an  information  in  the  __2  SinD_ 
nature  of  a  ouo  warranto,  against  Richardson,  a  portman  of  441. 
the  town  or  borough  of  Ipswich,  elected  in  the  place  of  one 
of  nine  portmen,  removed  from  office  for  neglect  of  duty,  af- 
ter due  notice.    Whole  matter  specially  pleaded,  and  nume- 
rous cases  cited ;  and  this  power  of  a  motion  in  a  corporation 
"is  incidmt  as  much  as  the  power  of  making  by-laws:"  so,  London, city 
a  by-law  is  good,  which  regulates  a  franchise  granted  to  a  of"<.E- Va- 
corporation ;  as  by  penalties  to  oblige  members  to  service  in  ■**•" 
offices :  2.  A  member  represented  must  take  notice  of  the 
act  of  the  representative  body,  as  much  as  if  present:  3. 
And  a  member  may  incur  the  by-law  forfeiture,  though  he 
maybe  indicted  and  fined  to  the  crown:  so,  a  by-law  is  sstra.  toss, 
good,  which  confines  brewers  to  certain  hours  in  a  city,  to  B«worth «. 
carry  out  their  beer,  if  founded  on  a  custom ;  and  such  is  a     eame' 
reasonable  restraint;  is  only  a  regulation  of  trade  of  which 
the  city  is  the  best  judge.    u  It  was  enough  it  did  not  appear 
unreasonable  in  itself."     Procedendo  granted. 

So,  where  the  charter  appoints  the  election  of  a  mayor,  to  i  stra.  314, 
be  out  of  the  body  at  large,  it  is  a  good  by-law  which  re-  Barter  *. 
strains  the  election  to  a  select  number.     And  4  Co.  77 ;  BoalUm- 
Salk.  190  ;  see  6  D.  &  E.  430. 

§  22.  For  what  causes  a  corporator  may  be  removed.     May  l  Burr.  516, 
be  for  three  sorts  of  offences:  1.  Infamous  in  their  nature,  5fV* j 
but  have  no  relation  to  his  corporator's  omce,  as  a  corpora-  _ Dm*!, 
tor.     As  to  this  kind,  there  must  be  a  previous  conviction  at  us.— 2 
common  law,  before  disfranchisement,  as  in  cases  of  perjury,  Burr- 14°- 
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Ch.  143.  forgery,  fcc;  and  though  the  corporation  have  power  of 
Art.  1.  amotion  by  charter  or  prescription:  2.  Such  as  are  onlj 
v^v****/  against  his  oath  and  duty,  as  a  corporator;  for  such  offence 
he  can  be  tried  only  by  the  corporation :  3.  Such  as  are  of 
a  mixed  nature,  being  not  only  against  the  duly  of  his  office, 
as  a  corporator,  but  also  indictable  at  common  law.  Other 
causes  of  amotion  or  not :  not  a  cause  of  amotion,  if  a  port- 
man  be  bound  in  duty,  "  to  attend  every  great  court,  ana  ad* 
vise  and  assist  the  bailiffs,"  and  he  is  absent  from  five  of 
them,  in  a  year ;  four  occasional,  and  one  on  a  stated  day,  of 
the  holding  of  which  due  notice  is  given,  but  not  perianal  no- 
tice, and  no«I  legal  ion  his  presence  was  necessary,  or  any 
particular  business  is  obstructed  by  his  absence.  Reasons,  1. 
The  corporator  may  not  know  of  the  occasion  of  the  courts, 
&c.  as  he  has  not  personal  notice :  2.  He  may  think  his  pre* 
sence  not  necessary :  3.  He  may  think  there  is  no  particular 
business :  4.  Many  corporation  officers  would  be  liable  to  be 
disfranchised  if  it  were  otherwise ;  because  they  often,  at 
times,  knowingly  omit  attending:  6.  Though  the  charge  be 
wilful  absence,  that  is  only  a  consequence  of  late.  Issuable 
fads  must  be  alleged,  whereby  the  court  can  judge,  "whether 
the  absence  was  wilful  or  not."  These  rules  and  reasons 
are  founded  on  the  principles  of  the  common  law,  and  apply 
l  Dongi.  to  almost  all  corporations ;  and  this  power  of  amotion  is  in 
140.  the  body  at  large,  if  not  expressly  confined  to  a  select  part 

A.wt.4.       b7  a  by-law. 

T-ofil,  334,  §  23.    Words  m  restraint  of  trade  in  charters,  how  construed. 

Berwick,       The  rule  is  to  limit  them,  and  to  construe  them  in  a  sense 

ftc7vrjobn>         'eMt  UI>favDuraDle  *°  the  liberty  of  commerce ;  and  even 

,on'.  '  if  their  sense  be  clear,  the  court  will  presume  a  renunciation 

of  privileges  unfavourable  to  trade,  where  no  usage  to  sup- 

s  Saik.  434.  port  them  is  proved.    To  remove  an  officer,  he  must  be 

charged  wilh  an  offence ;  2  Ld.  Raym.  1333.  When  notice  is 

essential;  3  Burr.  738. 

3  D.  k  E.  §  24.  When  a  new  charter  may  be  granted.     On  an  infor- 

190,  R»  r.    -nation  in  the  nature  of  a  quo  warranto,  against  Pasmore,  to 

wnwr*'       shew  by  what  authority  he  claimed,  &c.  the  office  of  mayor 

of  the  borough  of  Helteslon ;  it  was  decided,  that  whenever 

an  integral  part  of  a  corporation  is  gone,  and  it  has  no  power 

to  restore  it,  or  to  do  any  corporate  act,  it  is  so  far  dissolved, 

that  a  new  charter  may  be  granted ;  but  no  new  one  can  be 

granted  while  it  exists,  capable  of  discharging  its  functions ; 

without  its  consent.     In  this  borough  the  magistracy  had 

ceased,  and  the  remaining  corporators  had  not  power  by 

law,  to  conduct  the  government  of  it ;  hence,  dissolved  as  to 

acting,  but  as  to  rights,  not  so  far  as  to  lose  them,  but  capable 

of  receiving  a  confirmation,  by  a  new  charter  to  be  accepted 
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by  8  majority  of  the  grantees:  same  principle  ;  3  East,  212,  Ch.  143. 
21 7,  Rex  v.  Morris ;  and  see  Mandamus,  Ch.  186 ;  S  Burr.  Art.  1. 
1647;  3  Dallas,  386  ;  9  Cranch,  43.  v^-v-***/ 

In  Pasmore's  case,  Ld.  Kenyon  said,  that  an  existing  cor- 
poration cannot  have  another  charter  obtruded  upon  it  by 
the  crown. 

§  25.  Long  unimptached  pontsrion  of  a  corporate  franchise  4  Bnrr.tMf, 
will  not  be  disturbtd,  &c ;  as  after  twenty  years,  no  rule  will  JJS^ 
be  granted  against  the  person  in  possession,  to  oblige  him  came*. 
to  shew  by  what  right  he  holds  it ;  but  in  every  case  within  3  D.  fi  E. 
twenty  years,  a  rule  will  be  granted  or  refused,  according  U^.***  "' 
to  circumstances.     Corporate  rights  vested  can  be  forfeited 
but  by  trial  and  judgment. 

§  26.  Election*  in  corporations  void  or  not.  See  Ch.  196. 
It  is  a  general  principle,  that  where  two  officers  constitute 
the  head  of  a  corporation ;  as  two  sheriffs  in  London,  two 
bailiffs  in  a  borough,  &c.  both  must  be  chosen,  and  both 
must  act ;  one  alone  can  do  no  legal  act.  Hence,  if  one  on-  4  Borr.9211, 
ry  presides  at  the  election  of  an  alderman,  &x.  the  election  £"*■ 
is  void ;  and  in  such  case,  if  the  corporation  choose  but  one, 
there  is  "  no  head  officer  at  all." 

But  the  non-residence  of  an  officer,  though  a  good  cause  Dougi.  1G7, 
of  removal,  does  not  ipso  facto  determine  the  office ;   but  ™rz?LD- fc 
there  must  be  a  judgment  and  amotion  by  the  corporation.  *" Tra" 
See  Rex  v.  Carter. 

So,  where  the  charter  directed  an  election  to  be  by  a  ma-  |  Bwr-SSW, 
jority  of  the  whole  number  of  subsisting  chief  burgesses,  ^"w 
the  election  of  a  mayor,  &c.  at  a  meeting  of  a  minor  part  of 
them,  was  deemed  void;   but  not   necessary  to  summons 
electors  not  residing  within  the  borough :  3.  If  a  mayor  pre- 
side at  the  election  of  A,  and  there  is  a  verdict  against  such 
mayor,  shewing  his  election  illegal,  it  is  evidence  in  the  trial 
of  the  legality  of  A's  election.     But  if   a  majority  dissent  i  W.  Bl. 
from  A's  election,  but  vote  for  nobody  else,  his  election  by  a  ***> 0ld" 
minority  is  good  ;  held,  on  a  special  verdict,  as  to  the  election  w&in- 
of  the  town-clerk  of  Nottingham;   and  the  dissent  of  the  wright. 
majority  protesting  against  his  election,  was  to  no  purpose,  as 
they  voted  for  no  one  else ;  for  they  "  could  not  put  a  nega- 
tive upon  the  only  man  put  in  nomination." 

So,  if  electors  under  a  valid  old  charter,  join  with  those  Saik.  100, 
under   a  had   new  one.  in  an   election  or  other  act,   the  H""""' 
whole  is  void.  p*Uner" 

So,  on  a  motion  for  a  mandamus ;  held,  if  the  presiding  a  East,  389, 
officer,  by  the  constitution  of  the  borough,  forming  an  inte-  Th"  Kb]*  »■ 
gral  part  of  an  elective  assembly,  leave  it  after  the  meeting  is  BoU,r- 
well  formed,  and  the  election  entered  upon,  but  before  it  is 
completed,  an  election  made  after  his  departure  is  void. 
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But  held,  if  the  whole  corporation  be  summoned  for  a  par- 
ticular purpose ;  as  to  receive  an  officer's  resignation,  ana  all 
the  members  of  a  select  body  are  prtstnl,  and  consenting,  they 
may  at  the  same  meeting,  without  an;  particular  summons 
to  tbem  for  that  purpose,  in  their  select  capacity,  elect  an 
officer  to  fill  that  place,  as  this  body  has  the  power  of  elec- 
tion, and  the  charter  not  making  any  previous  summons  ne- 
cessary :  was  the  Mitford  case,  in  which  this  power  was  in 
the  mayor,  recorder,  and  coroner.  But  even  this  election 
had  been  void,  if  a  summons  had  been  specially  required  by 
the  charter,  and  it  seems  if  all  had  not  consented  then  to 
proceed  to  (he  choice ;  and  also  2  Ld.  Raym.  1 355.  If  the 
mode  of  election  be  not  regulated  by  charter  or  prescription, 
the  corporation  may  make  by-laws  to  regulate  it. 

When  a  corporation  is  composed  of  a  definite  number,  and 
an  integral  part  of  it  is  required  to  vote  in  an  election,  a  ma- 
jority of  such  integral  definite  part  must  attend,  alittr  there  is 
no  elective  assembly,  but  a  majority  of  those  present,  when 
legally  met,  will  bind  the  rest.  But  where  the  corpora- 
tion consists  of  an  indefinite  number,  a  major  part  of  the 
existing  body  are  able  to  elect  and  do  other  corporate  acts. 
On  these  principles,  if  the  charter,  for  instance,  require 
twelve  common-council  men,  &c.  to  elect,  or  do  an  act,  seven 
of  them  at  least,  must  be  present,  though  four  of  the  seven 
may  give  the  vote  j  and  if  three  of  the  twelve  die,  still  seven, 
a  major  pari  of  the  whole  twelve,  must  meet. 

In  this  case,  held,  1.  "  It  is  in  the  nature  of  all  corporations, 
to  do  corporate  acts :"  2. "  Where  the  power  of  doing  them  is 
not  specially  delegated  to  any  particular  number,  the  general 
mode  is,  for  the  members  to  meet  on  the  charter  days,  and 
the  major  part,  who  are  present,  to  do  the  acts :"  3.Where 
the  words  of  the  charter  are  doubtful,  the  usage  under  it  will 
tend  to  explain  its  meaning,  but  no  usage  can  overturn  the 
plain  words  of  it. 

If  a  right  to  elect  be  in  a  set  number;  A  to  be  one;  he  must 
be  present,  but  need  not  consent;  and  581  j  2  Stra.  1051. 
If  one  member  be  omitted  to  be  summoned  to  a  corporate 
election,  &c.  it  is  void. 

§  27.  When  the  deed  of  a  corporation  operates,  fyc.  In 
ejectment,  though  affixing  the  common  seal  to  the  deed 
of  conveyance,  of  a  corporation,  is  sufficient  to  pass  the  es- 
tate without  a  formal  delivery,  if  done  with  that  intent,  yet 
it  has  no  such  effect,  if  the  order  for  affixing  the  seal  be  ac- 
companied with  a  direction  to  their  clerk,  to  retain  the  deed 
in  his  hands  till  accounts  are  adjusted  with  the  purchaser. 
5  Boa.  &  P.  247;   8  East,  228. 
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So,  where  two  trustees  of  a  corporation,  signed  their  names  Cn.  1431 
separately  to  a  lease,  and  affixed  the  seal  of  the  corporation  Art.  3. 
to  each  name.     Held,  a  valid  lease.  <s^-v^_< 

§  38.  The  court  will  not  disturb  the  tenant's  possession  3  John*,  r. 
while  two  corporations  set  up  conflicting  claims,  not  decided,  **»-' uk"" 
and  both  under  a  colour  of  right ;  nor  will  the  court  decide  j  inkm.  k. 
the  dispute,  in  an  action  brought  by  one  against  the  tenant  116- 
of  the  other. 

Art.  2.    Name  of  corporations.      §  1.  In  the  creation  of  lOCo.63.— 
a  corporation,    the  law  does  not  seem  to  require  any  set  |*J" £?*,■. 
form  of  words,  and  a  name  expressed  or  implied  is  sufficient;  losi—Salk.' 
but  a  name  is  so  far  of  the  essence  of  a  corporation,  that  by  isi. 
it  only  can  it  sue  or  be  sued ;  give  or  receive  a  gift.  Kyd  on 
Corp.  39,  259,  294. 

§  2.  Though  the  name  be  changed,  all  possessions,  debts,  l  Bac  Abr. 
and  obligations  remain ;  and  it  may  be  created  by  one  name,  5?1-"7V,1 
and  be  authorized  to  sue  by  another,  or  by  either  j  and  it  ^Bm  Abr 

may  have  several  names  by  prescription,   but  only  one  by  soi joneaj 

charter,  to  the  same  purpose  ;  and  1  Ld.  Raym.  60.  261.-6  Mod. 

§3.  If  a  corporation  change  its  name,  it  must  sue  in  its  new  W?.-*8*iiii. 
name,  in  its  old  constitution :  this  was  decided  in  debt  on  a 
bond  given  about  30  years  before,  to  a  corporation,  that  was  3Bnrr.l«8, 
said  to  be  "  dissolved,  by  being  rendered  incapable  of  exer-  cemmonaifw 
cising  any  of  its  functions"  most  of  that  time,  and  that  receiv-  e/Ctkhetttr 
ed  a  new  charter  in  1763,  and  a  new  name.    The  bond  was  »•  Seaber, 
given  to  a  corporation  named  "  mayor,  aldermen,  and  com-  24'*~m}I)b' 
monalty ;"  for  many  years  before  1 763,  no  mayor  or  alder-  u^i  Mll^ 
men  had  been  electee!:  the  bond  was  declared  on  as  made  to 
the  new  corporation. 

§  4.  In  grants  to,  or  by,  a  corporation,  it  is  sufficient  if  their  l  Bac.  Abr. 
name  be  expressed  substantially,  or  by  synonymous  words,  %£,%a'~ 
as  where  John  Abbot,  of  .Y.  granted,  common  by  the  name  of  s5o._ioco. 

William  Abbot,  of  A*. ;  for  if  a  grant  be  vacated  for  a  defect  ISO n  Co. 

in  form,  it  is  lost,  for  that  cannot  be  renewed:  but  a  writ  or  J&i  a31^3 
judicial  process  must  use  the  name  precisely;  for  if  the  writ  8aUt-s37* 
abate,  another  can  be  had.  2  Stra.  787 ;  Turvell  v.  Alyng- 
worth. 

6  5.  A  bond  to  Dr.  Craven,  fellows,  and  scholars  of  Sussex  t  Wilt.  i&4, 
and  Sidney  college,  payable  to  the  matter,  fellows,  and  scho-  D*M«poft'i 
lars  of  them,  is  valid,  and  taken  in  their  corporate  capacity,  c*"*' 
Dr.  Craven  being  master. 

§  6.  If  A  grants  lands  to  a  corporation  by  its  present  name,  |]^,itr'ei^87' 
it  is  valid,  though  it  had  divers  other  names  previously,  and  cue.— l  Bl. 
is  good  against  its  grantee.  Com.  4S5— 

Art.  3.  Corporation  dissolved.     §  1.  How  and  the  effects^-  ^a^3Abr* 
It  may  be  dissolved  by  act  of  parliament,  by  the  death  of  Bnrr>  iS67 
1 W.  BL  501,  Colchester  corporation  p.  Se&ber. 
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Ch.  143.  all  its  members,  by  surrender  of  their  charter,  by  forfeiture 
An.  9,     of  it,  by  negligence  or  abuse  of  their  privileges,  which  is  a 
\^r,  -^_r   breach  of  the  condition  of  their  incorporation,  and  the  course 
is  to  bring  an  information  in  the  nature  of  a  quo  warranto,  to  in- 
quire by  what  warrant  the  members  now  exercise  corporate 
power,  having  forfeited  it  by  such  and  such  proceedings ;  but 
in  the  Colchester  case,  it  was  decided,  that  in  a  corporation  of 
mayor,  aldermen,  and  commonalty,  the  removal  by  the  king's 
process,  of  the  mayor  and  aldermen,  and  no  others  being 
chosen  for  near  20  years,  did  not  dissolve  the  corporation  as 
to  the  debt  it  owed,  or  its  own  rights  and  property ;  and  if  a 
corporation  be  unable  to  act  by  acceptance  of  a  new  charter, 
it  is  not  dissolved,  but  dormant,  and  after  such  acceptance)  it 
the  same  corporation  as  before. 
Co.  L.  13.—      §  3,  Grants  to  corporations,  being  for  their  foe*,  return  to 
Ifu'— ^"b"     t'ie  d°nor3  on  tne  dissolution  of  them ;  and  all  debts  due  to 
Abr.  son '  or  fr011!  them,  are  wholly  extinguished  on  their  dissolution  [ 

3  Eut,  sis,  so  that  the  members  of  them  cannot  recover,  or  be  charged 
*ud  4  Eut,  witb  them  in  their  natural  capacities,  [unless  provided  for  as 

in  Mass.  acqueduct  act  of  Feb.  20,  1799,]  and  a  corporation 
is  dissolved  whenever  its  charter  expires;  and  so  on  judg- 
ment of  seizure,  &c.  2  D.  &  E.  515. 

4  whest.  R.  j  3,  Debt  brought  by  John  James,  for  himself  and  the  said 
M'Coiioch  esIa'eJ  against  M'Culloch,  to  recover  certain  penalties,  under 
v.  iute  or  a  statute  of  Maryland,  imposing  a  tax  (stamp  duty)  on  the 
Maryland  in  branch  bank  located  in  Baltimore ;  a  branch  of  the  United 
emw-  States'  bank ;  action  brought  in  the  court  of  Baltimore  coun- 
ty ;  judgment  for  John  James  ;  affirmed  by  the  Court  of  Ap- 
peals in  Maryland,  the  highest  court  of  la  w  in  the  elate ;  car- 
ried by  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States.  This  court  decided  ;  1.  Congress  has  power  to  in- 
corporate a  bank,  for  such  a  corporation  is  only  the  meant  of 
carrying  into  effect,  other  powers  which  are  sovereign  ;  and 
in  this  case,  the  bank  is  a  necessary  and  proper  means  to  car- 
ry into  effect  powers  clearly  vested  in  Congress  by  the  con- 
stitution. 2.  The  branches  of  this  bank  are  also  constitu- 
tional. 3.  A  state  has  no  constitutional  power  to  tax  a 
branch  located  in  it.  4.  The  state  governments  have  no 
power  to  tax  any  of  the  constitutional  means  employed  by  the 
general  government,  to  execute  its  constitutional  powers,  or 
impede,  or  controul  them.  5.  But  a  state  may  tax  any 
real  estate  the  bank  has  in  it,  in  common  with  other  real  es- 
tate therein ;  and  also  the  shares  in  the  bank,  held  by  the 
citizens  of  the  state,  in  common  with  like  property  through- 
out the  state. 
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§4.   What  a  private  corporation,  and  its  rights.    Action    Ch.  143. 
was  brought  in  New  Hampshire,  of  trover ;  in  which  the  col-     <drt.  3. 
lege  declared  for  two  books  of  record  of  its  doings,  &c.  held    s^v-w 
by  Woodward,  on  the  ground  the  legislature  of  New  Harap-  4  Whtit.  R. 
shire  had,  by  statute,  establishing  a  university,  &c.  altered  or  5.18- 716,h 
abolished  the  old  college  corporation  :  special  verdict,  judg-  ^Je?J, 
meat  for  Woodward  in  the  state  courts.     On  error,  brought  Woodward 
to  the  Supreme  Court  of  the  United  States;  held,  1.  The  in  error;  »en 
king's  charter  of  1769,  to  the  trustees  of  the  college,  is  aeon-  !*™^,JJ* 
tract  not  to  be  impaired  by  a  State  legislature,  nor  was  this  c^Tsy"  I. 
charter  dissolved  by  the  Revolution.    8.  A  statute  of  New  6,7. 
Hampshire,  materially  altering  it,  without  the  consent  of  this 
corporation,  was  an  act  impairing  its  obligation,  and  void. 
3.  The   college,  under  the  charter,  was  a  private  and  not  a 
public  corporation.    4  Corporations  created  for  purposes  of 
general  charity,  or  for  education  generally,  do  not  per  at 
make  public  corporations,  liable  to  Decontrolled  by  the  legis- 
lature.   The  act  of  New  Hampshire,  of  June  37,  1S16,  was 
to  amend  and  .enlarge  and  improve  the  corporation  of  Dart- 
mouth college,  created  twenty-one  trustees  instead   of  the 
twelve  in  tbe  king's  original  charter,  and  changed  the  name 
to  Dartmouth  University,  but  with  the  same  powers  and  pri- 
vileges as  tbe  former  trustees  or  corporation,  and  the  same 
rights  of  property;  but  added  some  further  powers  as  to  es- 
tablish anil  organize  colleges  in  the  university,  to  establish 
an  institute  to  elect  fellows  and  members  thereof,  &c. ;  also, 
established  a  board  of  overseers  of  twenty-five,  with  power  in 
a  given  time  to  confirm  or  negative  the  doings  of  the  trustees 
in  certain  cases ;  governor  and  council  to  complete  said  trus- 
tees to  twenty-one  and  fill  vacancies  in   tbe  board  of  over- 
seers ;  "perfect  freedom  of  religious  opinion  shaH  be  enjoyed 
by  all  the  officers  and  students  of  the  university ;"  but  endow* 
ments  authorized  only  for  "any  sect  of  the  protestant  Chris- 
tian religion"  and  to  professors-     August  28,  1816,  the  trus- 
tees under  the  old   charter  voted  not  to  accept  this  act,  but 
continued  to  act  under  the  said  old  charter ;  tbe  corporation 
of  the  university  was  organized  Feb.  4, 1817,  and  Woodward 
was  appointed  secretary  and   treasurer,  and  as  such  retained 
said   books,  &c- ;  the  funds  of  the  college  were  the  private 
property  of  the  founder,  Dr.  Wheelock,  and  in  1769,  he  nam- 
ed the  twelve  trustees,  the  king  appointed,  in  whom  it  vested ; 
and  an  eleemosynary  corporation,  a  private  one,  was  erected ; 
trustees  and  officers  in  it  were  private,  and  not  "invested 
with  any  portion  of  political  power,  and  in  no  degree  public 
officers  or  members  of  the  civil  government ;"  the  donations 
and  charter  were  for  "the  promotion  of  Christianity  and  edu- 
cation generally,  not  theinterest  of  New  Hampshire  particu- 

vol.  v.  30 
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Ch.  143. ,  larly  ;"  "the  corporation  is  the  assignee  of  the  donors,  and 
Jirt.  4.  stands  in  their  place;"  charter  is  a  contract  not  to  be  impair- 
^^N"^s    ed,  but  is  impaired  by  the  acts  of  New  Hampshire ;  reasons; 

one,  by  them,  "the  will  of  the  state  is  substituted  to  the  will 

of  the  donors." 

1  Ld.ftajm.  §5.  Corporation*,  public  or  private.  This  case  was  much 
&  Phillips  ».    relied  on  in  the  above  college  case,  as  taking  the  true  distioc- 

2  DJ&  E.  l'0D  between  private  or  eleemosynary  corporations,  standing 
34fi';  see  on  the  ground  of  private  right  and  contracts,  founded  in  pri- 
Rem.  Paa-  rate  charily  and  donations,  i<i  which  the  donor's  will  governs; 
awe,  Ch.  an^  those  for  public  government,  as  for  the  government  of  a 
i.  24.    "    "      town,  city,  &c. ;  these  last  being  for  public  government,  are 

to  be  governed  according  to  the  law  of  the  land ;  "of  these 
there  are  no  particular  founders,  and  consequently,  no  partic- 
ular visitors,"  in  which  the  public  will  governs,  because  the 
creatures  of  the  state ;  but  in  private  corporations  the  foun- 
der's will  governs,  because  founded  on  his  private  property, 
though  of  public  benefit :  and  said  Washington  J.  in  citing 
the  case,  4  Wheaton,  660,  the  right  of  government  and  visit- 
ation arises  from  the  property  which  the  founder  had  in  the 
lands  assigned  to  support  the  charity ;  and  as  he  is  the  author 
of  the  charity,  the  law  invests  him  with  the  necessary  power 
of  inspecting  and  regulating  it;  the  authorities  are  full  to 

Erove,  that  a  college  is  a  private  charity,  as  well  as  a  hospital, 
oth  eleemosynary  ;  "a  charter  is  a  contract  to  the  validity 
of  which  the  coosent  of  both  parties  is  essential,  and  there- 
fore it  cannot  be  altered  or  added  to  without  such  consent" 

D  n  1  148         Art.  4.  Several  English  cases. 

fcc. fhe  King      §'■  *n  tn's  case  'l  was  held,  that  a  corporate  body  at 

•.Lynn  Re-    large,  has,  of  course,  a  power  of  removal,  and  it  is  incidental 

8"'  to  them,  unless  given  by  charter,  or  by  a  by-law,  &c.  to  a 

select  part. 

Dougl.  635.  §  2.  A  charter  creating  a  new  corporation,  must  be  accept- 
ed in  Mo,  if  at  all. 

4  Co.  78.  §  3.  Under  a  power  to  make  by-laws,  the  whole  body  may 

vest  the  power  of  electing  officers  in  a  select  number,  and  af- 
ter long  practice,  such  a  by-law  shall  be  intended,  though 
not  found. 

BunerTHirt-      §  4.  When  there  is  a  definite  body  to  do  an  act,  a  majority 

mer.— 6  T."    °f '*  n"181  exist,  and  be  present  at  the  act;  Rex  v.  Miller. 

R- 268,73s.       §5.    A    casting  vote   cannot  be   givn  by    a   by-law — a 

4  Wood*!       member  of  a  corporation  may  grant  bonds  to  it,  and  so  be 

Con.  439.      grantor  and  grantee  in  the  same  deed. 

4  WoDd'»  §  6.  Corporate  bodies  may  be  grantees,  which  are  not  di«- 

Cw,  17.         Med  bj,  j,w. 

i W.  Bl.  229,  §  7,  Twenty-one  electors  were  present,  nine  voted  for  J.S., 
VTahnrrkht   e'even  protested  against  him,  without  voting  for  any  one  else, 
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and  one  other  said  he  suspended  doing  any  thing  ;  2.  S.  was  Ch.14S. 
elected,  and  the  principle  laid  down  is,  if  a  majority  dissent  Art.  5. 
from  the  election  of  J-  S.,  but  vote  for  nobody  else,  bis  elec-  >^vv 
tion  is  good  by  the  minority. 

§  8.  A  by-law  to  exclude  an  alien  from  being  a  member  i  Wil».  235, 
of  a  corporation,  is  a  good  one  ;  but  if  it  give  the  penalty  to  Bodwield  «• 
a  stranger,  this  part  is  bad.     This  was  held,  in  debt,  for  a  «rWrts  ^e 
penalty  of  £4,  on  a  by-law,  founded  on  a  custom  ;  and  further 
said,  if  there  be  a  custom  in   favour  of  a  corporation,  it  of 
course  has  an  action  to  enforce  it,  though  doubted  formerly ; 
and  to  allow  a  stranger  in  interest  to  sue,  would  open  a  door 
to  hundreds  of  actions  at  once  against  a  poor  man,  and  no  pit. 
to  be  found.     After  a  year's  consideration,  the  court  decided, 
that  "  though  a  body  politic  has  power  to  make  a  by-law,  to 
enforce  a  penalty  for  breach  of  custom,  yet  they  cannot  give 
an  action  to  recover  that  penalty  to  a  stranger,  but  the  corpo- 
ration themselves,  or  somebody  for  them,  must  sue  for  the 
same." 

§  9.  Debt  on  a  by-law — declaration  stated,  "  that  every  l  Wila.  3Si, 
innholder,  entered  as  a  brother  of  the  company,  shall  pay  '"ni"***™' 
is-  a  year,  quarterly,"  (for  certain  purposes)   "  under  the  CM*' 
penalty  of  5*.  a  yesr,"  breach ;  yet  the  deft,  had  for  four 
years  before  been  entered  a  brother  of  the  company,  but  had 
neglected  to  pay  his  2s.  a  year,  quarterly,  for  said  four  years, 
per  quod  actio  accrevit.     Judgment  for  the  pit 

§    10.  The  court  does  not  notice  by-laws  unless  specially  3  wife.  1W. 
pleaded.     If  a  corporation  have  power  to  make  by-laws,  it  —*  "£|1J* 
cannot  make  one  to  incur  a  .  forfeiture,  unless  the  power  be  m0^eu  *  *' 
expressly  given  ;  and  a  punishment,  by  fine  or  amercement, 
expressly  given,  excludes  any  other  mode  of  punishment ; 
and  a  by-law,  ordering  imprisonment,  for  non-payment  of  an 
assessment,  is  contrary  to  magna  cnarta  ;  a  penalty  under 
sne,  may  be  recovered  in  assumpsit. 

§   11    For  a  penalty  on  a  by-law,  it  must  be  shewn  there  !  E*P- 4ie 
was  a  power  to  make  the  by-law  ;  that  it  was  made,  and  a  '"„    '  .  p 
breach  of  it :  hence,  ■  the  charter  must  be  stated  to  empower  ga,  Davit' 
the  company  to  make  it :  how  the  by-law  was  made,  and  the  ewe— t 
breach  of  it ;  and  if  the  declaration  omit  any  of  these  things,  VJJ"-  ^?'T 
it  is  bad  on  demurrer.  sCom-D.a. 

Art.  8  Cases,  American,  tut.  further.  §1.  It  has  already 
been  observed,  that  corporations  in  the  United  States,  must 
be  created  by  acts  of  Congress,  or  of  the  State  Legislatures; 
In  them  there  are  but  few  or  no  corporations  by  prescrip- 
tion ;  but  very  few  were  ever  created  by  charter  by  the  king. 
If  there  be  any  cases  now,  in  which  their  charters  or  acts  of 
incorporation  be  lost,  and  it  is  become  necessary  and  proper 
to  set  up  a  prescriptive  right,  and  allege  a  corporation  by 
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Ch.  143.  prescription,  those  cases  are  very  few  ;  therefore,  we  may 
Art.  5.  consider  every  prescriptive  corporation,  generally,  as  not  a 
v^w    subject  of  inquiry  here. 

§  2.  This  inquiry  here  too,  is  very  much  narrowed  by 
another  consideration  :  in  England  the  king  has  granted  most 
of  the  charters,  and  he  not  having  legislative  power,  they 
have  been  void  whenever  he  granted  powers  not  supported 
bylaw;  by  the  common  law,  statute  or  usage;  or  against 
either:  not  so  in  the  II-  States,  for  the  incorporation  being  by 
the  legislatures,  the  legislative  authority,  whatever  powers 
any  legislature  has  clearly  and  expressly  granted  to  a  corpo- 
ration, not  contrary  to  the  constitution,  has  been  valid  and 
good,  even  though  repugnant  to  some  prior  law ;  as  such 
grant  by  an  after  act  of  a  legislature,  may,  in  our  system, 
operate  as  a  repeal  of  an  act  previously  passed  by  such  legis- 
lature, or  of  the  common  law  quoad  hoc 

§  3.  The  inquiry  is  still  further  narrowed  here,  by  another 
consideration  :  in  England  it  is  often  stated  in  the  English 
law  books,  that  certain  powers  are  incidental at  common  law, 
and  inherent  in  corporations,  such  as  to  have  perpetual succes- 
sion, and  aggregate  ones  power  to  elect,  to  sue  and  be  sued,  to 
purchase  and  hold  lands,  to  make  hy-laws,  and  have  a  com- 
mon seat,  &c-  &c.  as  above,  Ch.  88.  In  England  numerous 
questions  arise  iri  these  respects,  in  the  affairs  of  ancient  corpo- 
rations, especially  according  to  their  purposes  and  various 
kinds  ;  the  case  is  not  so  in  any  considerable  degree  in  this 
country,  as  almost  universally,  these  or  similar  powers  are 
given  in  express  words,  and  definitely,  in  the  various  acts  of 
incorporation. 
Feb.  25,  §  *■  F°r  instance,  the  act  of  congress  incorporating  the 

1761  j  held,  Bank  of  the  United  States  !  1.  Designates  Who  are  members : 
to  be  eonrti-  s.  Gives  the  name  of  the  corporation  :  3.  Limits  its  duration  : 
Feb.  term  4-  ^°  expressly  designates  what  kind  of  property  it  may  have 
1819,  Sup!"  and  hold,  and  to  what  amount ;  and  expressly  gives  it  power 
Court  of  the   to  sell,  grant,  demise,  alien,  and  dispose  of  the  same  :  5.  To 

Kee  a   3°'.  3   Sue  and   be  sued'  P,ead)  &e- :   6-  To   make,  hftve.  atld  aIter  * 

common  seal:  7.  To  make  such  by-laws  as  are  not  repugnant 

to  law,  or  to  the  constitution,  and  as  are  necessary  and  con- 
venient for  the  government  of  the  corporation,  and  to  put  in 
execution  the  same  :  8.  Fix  the  number  of  directors,  times  of 
meeting  to  elect  officers,  and  the  manner  of  voting,  and  times 
of  service,  how  vacancies  shall  be  filled  and  officers  appoint- 
ed, how  to  call  a  meeting,  and  many  other  particulars. 

By  reason  of  creating  corporations  and  designating  their 
powers,  duties,  and  privileges,  in  these  and  similar  ways; 
comparatively  but  few  questions  have  arisen  concerning  them, 
though  thousands  of  them  have  long  existed  in  the  United 
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States,  in  the  forms  of  town,  parish,  bridge,  bank,  canal,  turn-  < 
pike,  and  insurance  corporations,  and  in  forms  of  other  deno- 
minations ;  that  is,  but  few,  in  relation  to  those  matters  which  • 
are  peculiar  to  corporations ;  for  as  to  questions,  whether  a 
corporation  shall  recover  this  or  that  piece  of  property,  or 
enforce  this  or  that  contract ;  or  whether  a  corporation  shall 
be  compelled  to  surrender  one  piece  of  estate  or  another,  or 
to  pay  this  or  that  debt ;  or  whether  it  has  sued  or  pleaded 
in  a  proper  form,  &c.  or  not,  are  questions  equally  arising, 
as  in  the  cases  of  individuals. 

§  5.  Many  actions  hare  been  brought  in  our  courts  by  and 
against  corporations,  on  common  contracts,  in  which  cases 
the  actions  and  pleadings  usually  differ  from  those  of  indivi- 
duals in  nothing  bat  the  name.  Where  a  corporation  is  con- 
cerned as  a  party,  its  corporate  name  is  inserted  as  that  of  an 
individual.  See  Ch.  48,  ante,  Puller  v.  Inhabitants  of  Prince- 
ton ;  Murry  v.  Inhabitants  of  first  parish  in  Gloucester;  An- 
nan v.  the  Inhabitants  of  the  west  parish  in  Salisbury ;  tH6 
Inhabitants  ef  Daiton  pits-  in  error,  b.  Smith ;  Crosman  v-  the 
Inhabitants  of  the  second  parish  in  B. ;  and  numerous  cases 
in  Massachusetts  Reports,  in  which  towns,  parishes,  banks, 
insurance,  bridge,  turnpike,  &c.  corporations  have  been  par- 
ties- And  see  Russel's  case,  Ch.  76,  a.  2,  above,  in  which 
it  has  been  decided,  that  the  shares  in  the  corporate  stock  or 
property  are  personal  estate ;  Chadwick  v-  the  proprietors  of 
Haverhill  bridge,  Ch.  67,  a.  4,  ante ;  Brown  &  al.  v.  the  In- 
habitants of  Haverhill,  for  mandamus;  and  Scudder  v.  the 
habitants  of  Rowley,  for  mandamus,  Ch.  79,  a.  8- 

§  6.  Bond  to  a  society,  loses  its  effect  when  that  is  incorpo- 
rated, 1  New.  K-  3,  4,  Dance  v.  Gridler,  though  given  to  A, 
B,  C,  &c.  r  the  governors  of,  Ac.  and  their  successors,  con- 
ditioned their  collector  account  to  them  and  their  successors, 
Jtc.  for  the  society  of  individuals ;  and  the  corporation  are 
very  distinct. 

$  7.  Some  peculiar  corporations  in  Massachusetts,  by  which 
tenants  in  common,  &c.  of  real  estates,  lying  in  common,  and 
undivided,  the  source  of  much  intricate  learning;  and  when 
the  members  retain  their  individual  interests,  will  be  consid- 
ered under  the  heads  of  real  actions. 

§  8.  Debt  on  an  obligation  given  by  A,  Band  C,  in  behalf 
of  a  corporation  of  the  one  part,  and  the  pits.  D  and  E  of  the 
other ;  deed  recited  the  corporation  proposed  to  build  a  cer- 
tain dam  and  mill  thereon,  if  licensed  so  to  do  by  the  legisla- 
ture, and  to  convey  the  mill  to  the  pits, :  accordingly  the  pits, 
covenanted  to  convey  their  old  mill  to  the  corporation,  and  the 
defts.  "for  themselves  andtheir  heirs,"  covenanted  with  the 
pits,  that  the  said  corporation  should  build  a  mill  on  the  con- 
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Cb-  143.  templated  dam,  of  certain  dimensions,  and  should  convey  it 
Art.  5.     to  the  pits,  on  demand,  and  put  them  in  possession  of  it  in  a 
v^r-v-w    time  named — penalty  810,000  each  party.     Held,  A  B  and 
C  were  personally  bound,  and  not  the  corporation.  When  the 
said  deed  was  made,  there  were  no  members  of  the  corpora- 
tion, but  A,  B  and  C.  13  Mass.  R.  406,  Tileston  v.  Newell. 

3  Man.  R.         §  9.  So  the  action  of  Gray  v.  Portland  Bank  may  be  view- 
364.  ed  aa  of  this  description  of  cases. 

4  Mm.  R.  §  10.  So  in  this  case  it  was  decided,  that  an  individual 
333-              member  of  an  aggregate  corporation,  is  not  liable  for  debts  or 

demands  against  it 

§  11.  But  to  this  principle  our  towns  and  parishes  in  Mas- 
sachusetts, are,  by  immemorial  usage,  an  exception;  for  on 
an  execution  against  one  of  them,  which  is  against  Me  inhabi- 
tants of,  &c.  the  body  or  estate  of  any  inhabitant  may  be 
taken  to 'satisfy  it,  and  he  has  his  remedy  over  against  the 
corporation.  However  hard  and  unreasonable,  this  has  long 
been  understood  to  be  common  practice,  and  about  the  year 
1790,  one  Gatehill  was  imprisoned  on  an  execution  against 
the  town  of  Marblehead,  for  a  debt  the  town  owed.  Libra- 
ries, social,  law,  and  military,  how  incorporated,  &c.  statute 
as  to,  Mass.  March  8,  1806;  Mass.  ad.  act,  Feb.  24,  1807; 
March  2,  1815,  sect.  38  this  art. ;  Maine,  Ch.  141. 
s  Han.  K.  §  13.  In  this  case  the  Inhabitants  of  the  county  of  Lincoln, 

544.  by  their  treasurer,  demanded  of  Prince  of  Portland,  in  the 

county  of  Cumberland,  01800,  monies  paid,  etc.  and  01600, 
money  had  and  received.  Plea  to  the  jurisdiction  of  the 
court,  by  Prince,  in  his  proper  person  ;  "  for  all  the  judges 
of  this  court,  and  all  the  jurors  here  returned  for  the  trial  of 
all  causes  here  to  be  tried  by  a  jury,  are  inhabitants  within 
the  said  county  of  Lincoln,  and  directly  interested  in  the 
event  of  this  suit ;  and  the  said  action  ought  to  have  been 
brought  and  commenced,  if  any  where,  in  the  said  county  of 
Cumberland,  where  the  said  Prince  lives,"  &c.  hoc  paratus, 
and  prayed  "judgment,  whether  this  be  a  competent  court  to 
bear  and  try  the  cause,  and  that  he  may  not  be  held  here  to 
answer  therein."  Demurrer  to  this  plea  and  joinder.  S.  J. 
Court  held,  that  this  plea  and  objection  was  "  founded  in  na- 
tural justice,  which  prohibits  every  man  from  being  a  judge 
in  his  own  cause,  unless  with  the  consent  of  the  adverse  par- 
ly." And  the  13th  sec  of  the  act  of  October  30,  1784,  was 
relied  on  by  the  pits. ;  but  by  this  the  legislature  meant  indi- 
viduals, "  and  not  the  inhabitants  of  a  connty,  who  sue  or  are 
sued^as  a  corporation  ;"  "  and  a  corporation  aggregate  has 
in  law  no  place  of  commorancy,  although  the  corporation  may 
have ;"  writ  abated.  "  The  objection  appears  on  the  face  of  the 
writ."  It  baa  been  long  holden  in  England,  and  no  doubt  is 
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law  here,  that  it  is  a  good  challenge  to  a  juror,  to  shew  he    Ch.  143. 
is  a-kin  to  a  member  of  a  corporation,  a  party  in  the  action.      Art.  5.    , 
1  Satind.  344 ;  Mellor  v.  Spatemau  ;  anil  the  court  may  quash    >^w 
it  ex  officio  or  oo  motion. 

§  13.  A  corporation  canoot  be  sued  in  an  action  of  indeoi-  3  Dallas, 
talus  assumpsit,  as  all  their  contracts  must  be  under  their  495,  500. 
corporation  seal.     But  see  sec  25. 

§  14.  In  *  this  case  the  bankrupt  delivered  goods  to  the  s  T.  R.  411, 
deft  to  defraud  the  bankrupt's  other  creditors;  though  this  Smith's  as- 
contract  was  void,  and  the  assigner  might  have  disaffirmed  j?1?™*'* 
it,  and  recovered  the  goods  in  trover,  yet  when- they  brought 
assumpsit  to  recover  the  price  of  the  goods,  they  confirmed 
the  contract  thereby,  and  then  were  estopped  to  disaffirm  it 
and  the  deft,  had  a  right  to  hold  the  goods. 

§  15.  If  a  penal  statute  give  the  penally  to  any  person  or  2  8tt»r  ***** 
persons,  who  will  sue  for  the  same,  a  corporation  cannot  sue 
for  it  as  a  common  informer. 

§  16.  In  this  case,  there  was  a  motion  for  a  rule  on  the  230^38 
defts.  to  shew  cause  why  the  solicitor-general  should  not  be  Common- 
directed  to  file  an  information,  in  the  nature  of  a  qvowarratf  wealth*. 
to,  against  them,  in  order  that  their  corporate  powers  be  ad-  FDpD  F' 
judged  void.     Held,  that  an  information  of  this  kind  may  be  [D  Newbnrj- 
granted  at  the  relation  of  an  individual,   interested  in  the  port, 
election  or  admission  of  an  officer  or  member  ;  but  that  an 
information  to  dissolve  the  corporation,  or   for  seizing  its 
franchises  can  be  prosecuted  but   by   the  authority  of  the 
state,  exercised  by  the  legislature,  or  by  the  attorney  or  so- 
licitor-general.    This  motion  was  made  in   Suffolk,  and  the 
rule  there  granted,  returnable  in  Essex,  where  the  corpora- 
tion was.     Rule  discharged. 

§  17.  In  this  action,  the  court  decided,  that  corporations,  not  8  Man.  R. 
such  in  virtue  of  their  location,  as  towns,  parishes,  &c.  as  4^8' KeB,ne" 
they  have  no  particular  place  of  residence,  and   the  corpo-  ,'cFoawnan. 
Mors  are  not  such  in  right  of  their  place  of  abode,  are  not 
entitled  to  tax  costs  for  their  travel.     The  practice  had  been 
otherwise. 

§  18,  This  was  an  action  of  debt  against  the  corporation,  7  Mass.  R. 
on  a  judgment  of  the  sessions,  fort  1348  damages,  occasioned  20S,Biglow 
by  laying  the  turnpike  road  over  the  pit's,  land.  Judgment  BjSj'tBjj 
for  the  pit ;  for  when  a  statute  gives  a  right  to  recover  ConSord 
damages  reduced  by  the  provisions  of  it  to  a  certain  sum,  turn,  corp. 
this  action  lies,  if  no  other  specific  remedy  is  provided.  R"1«5I'J*f 
The  court  seemed  to  be  of  opinion  no  warrant  of  distress  or  f '  t>.BI»«-" 
other  remedy  lay.  hill  T.  cor 

§  19.  By  this  statute,  the  franchise  of  any  company  incor-  poration.^ 
porated  by  law,  with  power  to  receive  toll,  may  be  attached  j^*"^ 
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od  mesne  process,  and  sold  on  execution,  to  satisfy  any  judg- 
ment recovered  against  such  company. 

§  20.  An  action  of  trespass  on  the  ease,  lies  against  a 
corporation  aggregate,  for  the  neglect  of  a-  corporate  duty, 
by  which  the  pit.  suffers.  Hence,  if  bound  to  make  a  canal 
so  deep  and  wide,  and  it  does  not,  and  thereby  a  raft  is  lest, 
&c.  it  is  liable  in  this  action. 

§  31-  A  corporation,  as  a  banking  company,  he.  is  within 
the  statute  of  usury.  No  bank  or  other  corporation,  any 
more  than  an  individual,  has  authority  to  make  a  discount 
or  loan  at  a  greater  rate,  than  sir  per  cent.  pe-r  annum;  and 
an  individual  as  well  as  a  corporation,  may  deduct  the  in- 
terest at  the  commencement  of  the  loans.  Aqueduct  statutes, 
as  in  Mass.  of  Feb.  21,  1799 ;  Mains,  Cfa.  140. 

§  22.  This  was  assumpsit  against  the  deft*,  on  a  promissory 
note  given  by  them,  to  pay  monies  to  Richardson,  Metcalf, 
&  Co.  The  declaration  stated  it  to  be  a  note  to  the  pits,  the 
corporation,  by  the  name  of  Richardson,  JVletealf,  &  Co. ; 
and  held  good  on  demurrer  to  the  declaration.  The  pits, 
were  a  corporation  before  the  date  of  the  note. 

§  23.  This  town  was  indicted,  and  pending  the  indictment, 
the  name  of  the  town  was  changed  to  this  of  Mollis ;  but 
the  indictment  was  carried  on.  Hence,  changing  the  name 
of  a  corporation  pending  an  indictment  against  'l<  does  not 
abate  it. 

§  24.  In  this  action,  the  court  decided,  that  the  real  estate 
of  a  corporation  is  taxable  in  the  town,  in  which  it  lies,  though 
the  shares  in  the  corporate  stock,  being  personal  estate,  are 
taxable  where  the  individual  proprietors  live  ;  and  that  the 
personal  estate  of  the  corporation,  though  used  in  and  about 
the  real,  is  taxable,  not  with  it,  but  as  the  shares  are. 

§  25.  Indebitatus  assumpsit  for  labour,  &c  lies  against  an 
aggregate  corporation.  The  evidence  may  be  some  express 
promise  made  by  its  agent  or  directors;  or  the  duty  may 
arise  on  some  act  or  request  of  such  agency,  within  their 
authority,  where  no  express  promise  is  to  be  proved.  So, 
towns,  parishes,  and  proprietors  of  common  lands,  {quasi 
corporations,)  have  ever  been  liable  to  this  action,  on  express 
or  implied  promises.  Aggregate  corporations,  established 
by  statutes,  may  appoint  and  employ  agents  by  votes,  or  as 
by  their  by-laws  directed. 

26.  In  this  action,  it  was  objected,  that  the  Portsmouth 
Livery  Company,  was  not  incorporated  by  the  legislature  of 
Massachusetts;  but  held,  the  powers  of  a  corporation  to  sue 
a  personal  action,  are  not  confined  to  corporations  created  by 
the  laws  of  this  Commonwealth. 
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"  Corporations  are  artificial  persons,  and  their  existence   Ch.  143. 
and  rights  are  to  be  proved,  whether  the  result  of  a  public     Art.  5. 
or  private  statute,  domestic  or  foreign,  as  any  other  fact  of  v^v^s 
that  nature  is  to  be  proved.     Of  public  corporations  within 
this  commonwealth,  whether  aggregate  or  sole,  the  court  are 
judicially  informed,  as  they  are  of  all  other  public  statutes ; 
and  as  to  private  corporations,  and  those  whether '  public  or 
private,  which  exist  by  the  laws  of  any  other  state,  or  within 
any  foreign  jurisdiction,  these  are  to  be  proved,  and  satisfac- 
tory evidence  will  be  required,  as  of  any  other  fact  material 
in  an  issue  to  the  country.   This  case  was  decided  on  a  plea 
in  abatement,  and  a  respondeat  muter  awarded. 

§  27.  In  this  action,  for  not  paying  assessments  in  a  turn-  8  Mm».  R. 
pike  company ;  held,  where  one  engages  to  take  a  number  JSJIj* 
of  shares,  the  incorporation  has  no  action  against  him,  to  re-  Tnn,.corpo- 
cover  the  assessments  laid  for  the  purpose  of  making  the  ration  r. 
turnpike;  for  he  only  engaged  to  become  the  proprietor  of  Jolm Quincy 
a  certain  number  of  shares,  without  promising  to  pay  attest-  Adwn*- 
vuntt ;  and  to  be  liable  to  pay  them,  or  to  an  action  there- 
for, there  must  be  an  express  promise  to  pay  them. 

§  98.  So,  where  one  expressly  engaged  to  pay  the  assess-  8  Man.  R. 
merits,  and  afterwards  the  directors,  with  the  assent  of  the  j^8>  "in- 
corporation, procured,  an  act  of  the  legislature  altering  the  cwrp**. a™" 
course  of  the  turnpike  road ;  held,  that  no  action  lay  against  Locke.' 
him  for  the  assessments ;  for  his  contract  was  to  pay  the 
assessments  for  making  a  road  in  a  different  direction. 

§  39.  In  this  case,  the  deft,  subscribed  to  an  engagement  10  Man.  It. 
for  a  certain  number  of  shares  in  this  turnpike,  ana  to  pay  tou  1atl)i*ttn" 
on  demand,  to  J.  G.  a  member  of  said  corporation,  or  his  South  Bot- 
order,  all  atttttmenti,  &c.  and  be  received  the  certificates  of  too  Corp.  «. 
his  shares,  accordingly.     Held,  he  was  liable  for  the  assess-  WLltms- 
ments  on  his  shares,  in  an  action  brought  by  the  corporation. 
G.  was  the  agent  of  the  corporation  to  obtain  subscriptions, 
and  so  averred  to  be  in  the  declaration  ;  and  it  being  proved 
by  a  witness,  that  this  subscription  paper  was  last  seen  in  the 
deft's.  keeping,  the  court  allowed  a  copy  to  be  used,  which 
the  witness  had  taken.    The  deft,  had  been  often  notified  to 
product  this  paper,  be  once  possessed  as  the  clerk  of  the 
corporation ;  but  was  not  notified  to  produce  it  at  the  trial,  as 
it  was  not  a  paper  he  had  then  a  right  to  possess,  or  one  by 
some  accident  under  bis  control.     If  either  had  been  the 
case,  evidence  of  the  contents  could  not  have  been  no  used, 
without  notice  to  him  to  produce  it  at  the  trial.    This  was 
his  contract  with  the  corporation,  which  he,  as  their  officer, 
got  possession  of,  and  tortiously  withheld  it  from  them. 

VOL.    V.  SI 
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Ch.  143.  §  30.  These  cases  were  the  same  as  that  of  Locke  above, 

Art.  5.  except  in  these  cases,  Swan  and  Walker  had  acted  in  several 

■^^-v-**^  offices  in  the  corporation;  and  had  joined  in  petitioning  the 

10  Han.  R.  legislature  for  such  alterations  of  the  course  of  the  road* 

•a^IW1*"  But  tnis  could  nave  no  e*[ect  w  vaT  tkeir  contract8« 
Corp.  v.  '         §  31.  A,  contracted  with  a  turnpike  corporation,  to  let  them 
Swan;  have  his  land  for  their  road,  at  $100  an  acre,  they  making 

w!jt  *'         walls,  &c. ;  and  B,  in  behalf  of  the  corporation,  engaged  to 
'„      fulfil  their  part  of  the  contract.    In  this  case  it  was  decided, 
16*,  Tucker  that  A  contracted  to  sell  a  ptrpttual  easement  over  his  land, 
v.  Bau.  to  the  corporation,  and  B  was  held  to  answer  personally  on 

the  contract.     The  contract  was  in  writing,  on  the  deft's. 

Grt ;  no  writing  on  the  pit's.  Tbe  corporation  by  its  act 
d  explained  the  grant  a  perpetual  easement. 
i  Man.  R.  §  32.  An  action  for  work  and  labour,  performed  by  the 
Hawkes  t  P'18*  (inhabitants  of  the  county,)  in  erecting  the  new  gaol  in 
County  of  the  same ;  and  held,  an  action  against  the  inhabitants  of  a 
Kennebec,  county  cannot  be  sued  in  the  Common  Pleas  of  such  county ; 
and  Parsons,  C.  J.  said,  that  "  in  judgments  recovered  against 
the  inhabitants  of  a  county,  the  estate  of  every  inhabitant  is 
liable  to  be  taken  in  execution  to  satisfy  such  judgments." 
Hence,  every  inhabitant  of  a  county  is  a  party  to  a  suit 
against  it.  The  writ  abated  on  motion.  But  it  is  to  be  ob- 
served, that  the  statute  passed  March  6,  1810,  expressly 
,  authorized  this  action.  But  the  court  relied  on  the  fifth  ar- 
ticle of  the  sixth  chapter  of  the  state  constitution,  directing 
that  a  writ  issuing  out  of  the  clerk's  office,  of  any  court  of 
law,  shall  bear  test  of  the  first  justice  of  it,  who  it  not 
a  party ;  and  the  court  held  Joseph  North,  the  first  justice 
of  the  Common  Pleas  in  the  county,  waa  a  party  m  tki* 
action;  strictly  considered,  he  was;  but  by  the plft.  content ; 
and  the  question  seems  to  be,  which  is  right,  the  statute  of 
the  legislature,  or  this  decision.  Clear  it  is,  the  clause  in  the 
constitution  has  not  been  construed  to  regard  every  very  mi- 
nute interest ;  for  if  it  has  been,  no  justice  of  the  Supreme 
Judicial  Court  has  properly  attested  a  writ  or  process,  in 
which  the  commonwealth  has  sued,  to  recover  lands  or  pro- 
perty, as  every  justice  of  that  court,  and  every  juror  in  it, 
has  had  an  interest  in  such  recovery:  so,  when  a  county  has 
been  concerned  in  any  expense  or  matter,  every  justice  of 
its  courts  has  bad  some  interest  in  it,  yet  this  in  hundreds  of 
cases  has  been  no  objection.  In  fact,  the  true  principle  al- 
ways has  been,  and  is,  so  to  construe  this  clause  in  the  con- 
stitution, as  to  leave  it  to  the  legislature  to  decide  what  de- 
gree of  interest  shall  preclude  a  judge,  juror,  or  officer,  to 
act  or  judge  in  the  case ;  and  the  legislature  having  done  it 
in  this  case,  and  according,  too,  to  immemorial  usage ;  and  the 


KUvCoiHjIe 


BY-LAWS  OF  CORPORATIONS.  163 

reason  of  the  case  its  statute  in  this  instance,  must  be  right   Cn.  143. 
and  the  above  decision  of  the  court  at  least  very  questionable,     Art.  5, 
as  well  in  principle  as  in  practice.    In  scores  of  cases,  not  v^-v-^y 
only  in  this  country  from  the  first  settlement  of  it,  but  also  in 
England,  county  judges  have  been   empowered  by  statutes, 
to  set  and  decide,  in  which  the  county  has  had  some  interest, 
and  of  course  each  inhabitant  in  it  some  interest;  and  in 
both  countries  the  legislatures  have  settled  the  degree  of  in- 
terest ;  and  in  Call  v.  Hagger&  al.  stated  Ch.  65,  a.  5,  the 
court  correctly  said,  that  a  state  legislature  was  not  restrain- 
ed to  pass  reasonable  limitation  acts  by  the  clause  in  the 
federal  constitution,  at  to  ex  pott  facto  law,  and  laws  impair- 
ing the  obligations  of  contracts ;  and  that  state  legislatures 
must  judge  of  what  art  reasonable  limitations ;  so  has  been  the 
practice. 

§  33.  A  debt  due  to  trustees  of  a  voluntary  society,  in  trust  a  **""•  R,- 
for  widows,  orphans,  and  other  objects  of  charily,  "by  a  pri-  SSutSh 
rate  act  of  incorporation,  was  transferred  to  the  body  poli-  societyr. 
tic,  and  for  charitable  purposes ;  and  the  corporation  was  &>>"*,  «d'r. 
authorized  to  receive  to  its  own  use  all  monies  due  to  the 
voluntary  association,  and  give  receipts  therefor,  which  re- 
ceipts might  be  given  in  evidence  in  any  action  brought  on 
any  obligation  made  to  the  association.     The   court  held, 
that  the  corporation  could  give  valid  discharges  to  the  debt- 
ors. Shaw,  the  deft,  was  administrator  of  James  Gordon,  the 
debtor,  who  November  29, 1 765,  gave  his  note  for  £234,  0*. 
tyd.  to  said  trustees  and  corporation,  made  March  16, 1786 ; 
had  judgment  to  recover  this  note ;  as  the  trustees  were  all 
dead,  there  could  be  no  assent  to  transfer  this  debt  from  them 
to  the  corporation.    Thus  by  a  private  statute  the  right  of 
action,  if  not  the  right  of  property,  was  transferred  from  a 
voluntary  association  of  persons,  or  their  nominal  trustees,  to 
a  corporation.    This  was  the  substance  of  the  case,  though 
there  were  some  expressions  in  it  that  indicate  a  doubt,  if 
the  right  of  action  was  so  transferred. 

§  34,  Misnomer  of  a  corporation  amended  under  the  common  11  Mm.  R. 
rule.     In  1793,  certain  persons  were  incorporated  by  the  338> Sher_ 
name  of  "  the  proprietors  of  a  bridge  over  Connecticut  river,  j?™"i',,  <# 
between  Montague  and    Greenfield,  late  in  the  county  of  Conn't.  river 
Hampshire,  and  now  in  the  county  of  Franklin."     Pit.  sued  Bridge.' 
them  by  this  name  ;  but  not  building  it  in  the  time  limited, 
this  corporation  become  defunct.     In  1796,  another  corpora- 
tion was  made  for  tbc  same  purpose,  by  the  name  of  "  the 
proprietors  of  Connecticut  river  bridge,"  and  the  writ  was 
duly  served  on  the  clerk  of  this  new  corporation.     The 
court  allowed  the  pit.  to  amend,  and  to  strike  out  the  first 
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Ch.  143.  name,  and  insert  the  second;  and  the  court  said,  it  was  the 
Art.  5.  common  case  of  a  misnomer. 
<w^-v-^>  §  35.  Debt  brought  by  the  pits,  against  the  deft,  executor 
12  M*«.  R.  of  Mrs,  Norris'  will,  for  a  legacy  of  $30,000,  bequeathed  to 
betaf'niil-  t^eta  m  truBt  *°r  tne  tntologmtl  institution  in  Anaovtr.  Held, 
'  lipi'  Atade-  an  aggregate  corporation  is  capable  of  taking  and  holding  pro- 
juj».  Kioy,  perty  as  a  trustee;  and  2.  A  liberal  construction  will  be 
tx'r.  given  by  the  court,  to  bequests  for  the  support  of  Christianity, 

and  objections  drawn  from  technical  theology  will  have  little 
weight  when  urged  in  avoidance  of  such  bequests.  Among 
several  objections  to  this  legacy,  one  was,  that  the  trustees 
were  CahinitU  and  the  institution  Hupkinsian;  therefore  the 
trustees  could  not  receive  and  hold  -a-bequest  for  this  insti- 
tution. It  was  answered  there  was  no  substantial  difference, 
but  only  in  name  and  a  few  abstruse  doctrines,  as  to  which 
but  very  few  think  alike.  As  to  insanity,  see  Ch.  43,  a.  11, 
s.  2. 
8  Johni.  R.  It  is  a  general  principle,  that  a  corporation  aggregate  can- 
efuutweU.  no1  ***  Be'ze^  °'  'an(^  m  ,ru*'»  *°p  purposes  foreign  to  its 

institution.  ' 

S  John*.  R.         §  36.   Whtrt    an    act    of  incorporation    dissolve!    a   prior 
WjBo,  Vim    MWjraC(.     Willis   and  others,  in    1 793,  indisidvaUy  agreed, 
Walk*  fc'al.  (and  B'Sne^>)  w'tn  ine  P'1*  1o  Pay  h™  *ucn  a  "alary  yearly, 
for  his  services  as  their  gospel  minister.    The  church  be- 
came incorporated  in  1796,  and  the  pit.  was  a  party  to  the 
act  of  incorporation,  and  acted  as  president  of  it.     In  1804, 
he  was  dismissed  by  the  consistory,  and  the  payment  of  his 
salary  was  refused.     He  sued  the  survivors  who  signed  the 
contract  in  1793,  for  his  salary,  due  alter  1804.     Judgment 
against  him,  for  their  acts  amounted  to  a  waiver  of  the  con* 
tract  of  1 793,  by  a  mutual  understanding  of  the  parties ; 
and  this  previous  contract  became  extinguished  by  the  in- 
corporation, which  acting  by  its  seal  assumed  the  contract, 
and  became  the  pit's,  debtor  with  his  assent. 
7  Johni.  K.        §  37.  Mrmberi  of   a  corporation  held   by  Oieir   individual 
R  lie"16!      COB(™c(-   The  deft,  and  others  subscribed  a  written  one,  with 
•ncietj  ™  f      tne  trustees  of  the  society,  and  thereby  individually  engaged 
Whiteitown  to  pay  the  trustees,  or  such  person  as  they  should  appoint, 
•■  Stone.        the  sum  set  against  their  respective  names,  for  the  purpose  of 
raising  a  salary,  for  the  support  of  S.  a  minister  of  the  gospel, 
to  be  paid  annually,  so  long  as  he  should  administer  the 
gospel  in  the  said  society,  and  bo  long  as  the  subscribers 
should  reside  within  four  miles  from  the  meetinghouse  in  the 
Dwfl.  UJ.  said  society,  &c.   Held,  a  valid  contract  in  law,  and  binding 
Cow^~  *37"    on  the  subscribers  according  to  the  terms  of  it    Nor  could 
it  cease  to  be  so,  until  he  ceased  to  render  the  services  stipu- 
lated.    1  Sid.  409. 
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§  38.  Inhabitants  of  a  county  suable  in  it  if  the  pit.  choose* ;    Cii.  144. 
as  in  this  case  the  pit.  brought  his  action  against  the  inhabi-     Art.  1 . 
tants  of  this  county,  (Somerset,)  in  the  Common  Pleas,  in  the  ^^vn^ 
county,  and  had  judgment,  &c.     See  sec.  32,  ante.  11  «*««■ R- 

By  this  act  the  bodies  and  property  of  the  members  of  Jf jjj£|JJrf 
manufacturing  corporations,  made  responsible  on  judgments  somenet.    . 
and  executions  against  the  corporations,  if  not  satisfied  in  Man.  act, 
fourteen  days  after  demand,  &c.  Jj££h  3' 

§  89.  The  members  made  liable  in  equily,  for  the  debts  5  Ve^_  g^,. 
of  the  corporation,  when  it  had  no  goods,  but  not  in  law ;  _i  bi.  Can. 
Lev.  237 ;  Owen,  73 :  our  State  legislatures,  how  restrained,  4BT. 
as  to  rights  vetted  in  corporations ;  3  Dall.  386 ;  9  Cranch, 
43,  55  ;  4  Wheaton,  Dartmouth  college  case. 

§  40.  Forms  referred  to ;  declarations,  pleas,  &c.  in  debt 
as  to  by-laws  and  corporations;  5  Wentw.  166  to  239;  see 
also  Raslle's  Entries. 


CHAPTER  CXLIV. 
DEBT  ON  BONO. 


Though  the  actions  of  debt  on  bonds  are  very  numerous,  PrindpUi  of 
the  principles  of  these  actions  are  but  few  and  simple,  as  they  SSjfh, 
respect  the  bond  itself  and  the  penal  part.     But  in  the  con-  On.  81  to 
ditions  of  bonds  is  often  involved  a  vast  variety  of  matter,  130— 
and  they  often  lead  into  all  the  niceties  of  pleadings.    A  **■*  "jL 
bond  sealed  is  valid  though  it  wants  the  words,  in  witness  _p~r  19, 
whereof,  &c. 

Art.  1.  General  Principles.    §  ] .  Debt  on  bond  is  debt  on  8«e  Formiof 
specialty ;  and  as  on  all  contracts,  the  question  arises,  when  ^tonSiT**1 
is  the  bond  good  in  law,  or  void  f  By  4  Geo.  II.  6.  all  bonds 
most  be  in  the  English  language. 

§  2.  Bonds  are  valid  when  entered  into  by  parties  able  to  t  Chit,  on 
contract,  and  they  voluntarily  do  contract  for  a  legal  con-  ji'4161?° 
sideration.  Who  are,  and  woo  are  not,  in  law,  able  to  con-  ^iad«!m"0,,, 
tract,  has  already  been  considered  in  various  cases.  If  an  Cn>.  12.938, 
infant,  however,  give  a  bond  for  necessaries,  it  is  here  proper  ^jJJX 
to  observe  it  must  be  for  the  very  turn;  for  one  with  zpmalty  Awhd,1L 
avoid,  though  conditioned  to  pay  for  necessaries. 
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Cm,  1 44.        So  every  deed  a  non  compos  gives,  is  voidable,  according  to 

Art.  2.     the  old  cases,  and  void  according  to  the  new ;  and  it  has  been 

v^^v-^fc/    held,  he  may  plead  rum  at  factum.     1  Esp.  184,  185  ;  4  Co. 

133,  Beverly's  case;  2  Stra.  1004,  Yates  v.  Bailey. 

sCo.119,         §3.  Bonds  must  be  voluntarily  entered  into,  and  not  by 

ca^'ist— '  dureM  •'  tf  b7  dure",  it  is  voidable  by  the  obligor,  but  as 

Djer,  s.        the  bond  on  the  face  of  it  appears  to  be  good,  he  must  avoid 

it  by  pleading  duress ;  for  the  jury  must  find  if  it  was  or 

was  not  by  duress.     A  bond  is  not  good  within  32  H.  VIII. 

Ch.  7. 

1  E.p.  186.        §  4.  Duress,  what.    A  bond  is  void  by  duress,  if  given  by 

?7*i— if'      t'le  ^l'  "  WDen  under  <"*  arrett  made  without  any  cause  of 

Mod.  303—  action ;"  or  if  for  a  just  debt,  but  without  good  authority ;  or 

I  Wilt.  6, 7.  if  on  a  justice's  warrant  for  a  felony,  when  none  hat  been  com- 

Ist  ^l*1"      *****'«* ;  or  if  one  be  committed,  but  the  arrest  is  unlawfully 

Stra".  fl  17.—  maa^t-    The  bond  then  made  by  one  in  custody,  to  be  good, 

Cn>:  J.  187.   must  be  for  good  cause,  and  on  an  arrest  in  due  form.     But 

duress  of  goods  is  not  sufficient  to  avoid  a  bond;  1  Esp.  186, 

Sumner  v.  Ferryman ;  and  duras  avoids  the  obligation  only 

as  to  the  obligor  himself,  and  so  not  his  surety,  on  whom  no 

duress  is  practised. 

Bui.  it.  p.        §  s.  If  one  threaten  me  with  bodily  harm,  if  I  do  not 

17S-  make  to  him  a  bond  for  $100,  and  I  make  one  for  $50,  this 

is  by  duress. 
43  E.III.6.—      §  6.  Duras  by  another  by  my  procurement,  is  my  duress, 
s  Bac  157.    but  duress  by  a  stranger  to  which  I  am  not  privy,  does  not 
avoid   a   bond  given  to  me  by  the  party  restrained   and 
t  Burr.  167.  making  this  bond.    A  father  or  husband  avoids  a  deed  for 
duress  to  his  son  or  wife :  so  the  son  for  duress  to  his  father. 
But  not  a  master  for  duress  to  his  servant,  or  vice  versa. 
*  ^-ifB'       §  7.'  But  if  one  acknowledge  and  enrol  a  deed,  he  cannot 
-v™-*3-**-  plead  duress.     See  post,  Ch.  158. 

3  Wood1!  §  8.  Bonds,  single  or  double.     A  bond  to  pay  money,  or 

Co^90.—  d0  an  act,  and  without  a  defeasance  or  condition  in  it,  on  it,  or 
186  I7l'-  made  with  it,  is  single.  But  it  is  double,  when  it  is  accompa- 
nm'etform  nied  with  a  condition,  and  then  it  contains  a  penally,  and  a 
of  word*  ii  condition  to  pay  money  or  do  some  act,  &c. ;  and  this  condi- 
2^rc"v*b£i,l  It0*1)  when  in  another  and  separate  instrument,  is  properly  a 
good  for         defeasance. 

thirty  Art.  2.  The  declaration  in  debt  on  bond,  is  usually  near- 

^"d'afi1  ^  m  t'ie  same  form,  in  substance,  varying  however  in  some 
&c"— Rajt.  particular  matters ;  which  may  be  seen  in  the  books  of  en- 
Debt.— ins.  tries,  a  reference  to  a  few  of  which  may  be  sufficient. 
Cl.  Debt  American  Precedents,  debt  on  a  common  bond,  261  to  264. 
Dj-er,  yj»,  ]f  a  man  bind  himself  by  a  wrong  name,  he  must  be  sued 
ft.  9.  Dy  his  name  in  the  bond,  alias  dictus,  his  true  name. 
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Where  debt  lies  on  a  statute  -,  see  Biglow  &  Jeffry's  cases,  Cn.  144. 
Ch.  143,  a.  5 ;  5  Johns.  R.  239.  Art.  3. 

Where  a  scroll  with  a  pen  is  a  seal  in  Virginia,  fee.  ^^-v-^> 
1  Wash.  42 ;  but  2  Cain.  362 ;   1  Bos.  &  P.  360 ;    2  Salk. 
462. 

Art.  3.  Bondt  voia\  ewuideratum  bad. 

§  1 .  A  bond  with  a  condition  reciting,  a  single  woman  and  3  Butt. IMS, 
a  man  had  agreed  to  live  together,  and  he  to  find  meat,  £5?  Llr 
drink,  washing,  lodging,  &c.  and  to  leave  her  an  annuity,  if 
he  left  her,  or  she  survived  him ;  and  if  they  bad  a  child,  he 
to  provide  for  it ;  but  if  she  left  him,  or  went  to  another  man,  l  W.B1.517. 
then  he  should  not  be  obliged  to  provide  for  her  any  longer, 
or  to  leave  her  any  annuity,  is  illegal  and  void ;  it  is  the 
price  of  prostitution.  It  it  malum  in  se ;  and  below.     See  Ch. 
1,  art.  35,  several  such  bonds. 

if  1.  So,  a  bond  is  void,  as  being  malum  prohibitum,  and  Pow.  <w 
against  the  public  welfare,  which  is  made  for  unlawful  main-  Gff'jS^ 
ttnanu ;  for  illegally  supporting  a  cause  depending  in  suit  by  n^— Co.L. 
word,  writing,  countenance,  or  deed :  so,  for  usury,  gaming  200. 
debts,  Sac. 

So,  a  bond  taken  by  a  sheriff  for  his  fees  is  void,  and  no  1  Eip.  188. 
action  can  be  supported  upon  it ;  because  whatever  fees  he 
is  entided  to,  being  by  act  of  parliament,  (for  he  had  none 
at  common  law,)  the  act  must  be  strictly  pursued :  2.  because 
very  probable  a  very  oppressive  use  would  be  made  of  such 
bonds  if  allowed. 

§  3.  So,  if  a  sheriff  or  gaoler  take  a  bond  of  a  prisoner,  *°9?,:  JSJi 
with  a  condition  to  be  a  true  prisoner,  or  to  pay  for  his  meat  s^ 
or  drink,  it  is  void  for  the  same  reason.    But  post,  Ch.  150. 

§  4.  So,  a  bond  to  a  public  enemy  is  void,  as  a  communi-  p0*.onCon. 
cation  with  him  may  endanger  the  public  safety.  ,'73- 

§  5.  So,  marriage  brokage  bonds  are  void!,  being  of  a 
corrupt  tendency,  and  not  for  the  public  good.  More  cases, 
3  Wood's  Con.  94,  a.  9. 

$  6.  So,  a  bond  to  indemnify  one  against  a  libel  is  void ;  pJ"f-°u  C8°" 
so,  to  save  the  sheriff  harmless  if  he  embezzle  a  writ,  for  he  1&7- 
shall  not  be  protected  in  acting  against  law ;  so,  a  bond  to 
save  an  officer  harmless  for  permitting  an  escape  is  void ;  so, 
a  bond  to  stifle  a  prosecution  for  felony  is  void,  both  in  law 
and  equity. 

67.  So,  bonds  to  effect  things  malum  tn  te  are  void,  as  if  *  1'ow.  on 
A  be  bound  in  a  bond  conditioned,  that  he  kills  J.  S. ;  and  ?—'_!?'  L 
see  Turner  v.  Vaughan,  Ch.  1,  a.  35 ;  and  Walker  v.  Perkins,  goei-a  Will, 
administrator,  above.     The  obligee  is  punishable  for  taking  339. 
such  a  bond,  and  it  is  not  forfeited  for  forbearing  such  an 
act. 
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Ch.  144.  So,  bonds  against  the  common  law  are  void,  on  this  rale, 
Art.  3.  "  that  contracts  are  void  when  it  is  contrary  to  the  good  po* 
i^^-v-^v  lie  7  of  the  state  to  support  them :"  as  a  bond  conditioned  that 
I  £«p.  194,  the  obligor  shall  not  follow  a  trade,  where  nothing  more  ap- 
1n5*  ft^h"  pears,  is  void ;  and  even  if  a  consideration  appear,  it  is  void ; 
cold^-Uroad  "  'or  '( 's  f°r  tDe  public  good  that  every  one  should  follow 
..Jolly,  the  business  he  is  fit  for,  and  the  courts  never  support  such 
Cw-J-73?--  impolitic  restrictions."  Otherwise,  as  to  particular  restraints, 
—5  D.  k  E.  8ee  By-Laws,  Ch.  1 43 ;  and  when  the  obligor,  for  good  con- 
1 1».— Che«-  sideration,  engaged  not  to  follow  her  trade  within  a  certain 
nan  v.  Nain-  distance  of  the  obligee's  house. 

739.*  Stra'         §  8*  S*  if  the  condition  of  lne  bond  be,  that  the  obligor 
l  Em  196.    sna'l  buy  -but  a  ccrfam  quantity  of  the  articles  he  deals  in,  or 
Thornton  *.    only  °f  certain  persons,  or  at  such  and  such  times,  this  bond 
Harvey.        is  void,  and  an  undue  restraint  of  trade. 
Cn>.  El  872,      §  9.  So,  if  the  bond  only  .provide  that  if  the  obligor  follow 
SSSSm-      n's  trade  within  the  restrained  place,  ht  shall  pay  a  sum  of 
money,  the  bond   is  void,  for  its  effect  is  to  restrain  trade. 
The  same  general  principles  govern  in  these  cases  of  bonds 
as  in  the  cases  of  by-laws  and  customs — see  more,  those  heads. 
But  a  bond  is  good  not  to  use  a  trade  with  particular  cus- 
tomers.   3  Saund.  156  ;  see  Davis  v.  Mason. 
4  Bnrr.SMs,       §  10.  So,  bonds  in  restraint  of  marriage,  or  to  procure  one, 
^TcrntTe™  are  vt"^  @m  rea80n8  already  stated,)  as  where  the  deft. 
lD,30,si  27   bound  Himself  to  Catharine  Low,  "  not  to  marry  with  any 
so,  Ac.         other  person  besides  herself;"  and  if  he  did,  to  pay  her 
£1000.     This  contract  is  void,  for  it  is  in  restraint  of  mar- 
riage, as  it  was  to  prevent  him  marrying  any  other  woman, 
and  not  a  contract  absolutely  to  marry  C.  L, ;  nor  was  she 
bound  to  marry  him. 
1  Eip.  19a.        §  I  ] .  So,  a  bond  to  procure  a  marriage  is  bad,  for  in  ge- 
neral, all  marriage  brokage  bonds  are  void. 
1  3h*.  240,       §  12.  So,  a  bond  to  refund  part  of  a  marriage  portion  is 
Foiton  «.      void ;  a  fraud  on  the  contracting  parties. 

™°°'  §13.  So,  penal  bonds  between  a  man  and  woman,  to  marry 

-t  Fmv.  i9fl'  aft'r  **'*  /a'£*r'*  death,  is  void ;  as  it  is  a  partial  restraint,  and 
Woodhftdge'  a  fraud  on  the  parent,  &c. 

v.  Shepiey.  §14.  So  a  bond  conditioned,  if  the  obligee  would  consent, 
1  plfe1W'"  "^  wan*  »bould  marry  the  obligor,  he  would  release  what  the 
l  P.  w.  lie.  0i,iigee  owej  tne  warj5  j3  void. 

See  Vent.  §  1 5.  So,  bonds  given  to  withhold  evidence  are  void  ;  for  their 

lOS^Muon  (jjrecl  tendency  is  to  prevent  justice  being  done,  and  to  pre- 
— e  Will.  vent  crimes  being  punished.  The  cases  of  this  kind  are  nu- 
344,  Coiiioi  merous  and  clear,  and  the  contracts  void  on  one  plain  prin- 
ts Biaotern.   cjpie — not  made  on  parchment  or  paper  are  void. 
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§  16.  So,  when  the  law  annexes  certain  powers  and  righti  to  Ch.  144. 
«n  office,  a  bond  to  Restrain  either  ii  void  ;  for  the  direct  object  Art.  4. 
and  effect  is  to  obstruct  the  law,  and  to  prevent  that  taking  ^^-v^/ 
place  it  appoints.  3  Wood'* 

As  where  the  nit.,  sheriff  of  Hampshire,  appointed  A  his  fft^Jf 
under-sheriff,  and  took  a  bond  from  him  and  the  deft.,  as  his  484. 
surety,  in  which  one  condition  was,  that  A  should  not  execute  ia  Hob.  Nor- 
any  extent,  elegit,  &c.  for  any  sum  above  £30,  without  spe-  ton  r.  Sime*. 
cial  permission  from  the  pit.     In  debt  on  this  bond,  the  deft.  r^k"  85' 
demurred;  and  the  court  held,  that  the  under-sheriff's  office  Kett.™*" 
is  of  long  use,  and  as  deputy  to  the  sheriff,  he  is  invested 
"  with  all  the  rights  of  office  of  the  sheriff  himself,  such  as 
executing  process,  executions,"  &c;  and  therefore,  when  he 
makes  a  deputy,  he  cannot  restrain  these  powers ;  hence  this 
bond  is  void.     In  what  manner,  the  sheriff  may  divide  the 
profits  of  the  business  done  by  his  deputy,  must  in  every  Will**,  tm. 
case,  depend  on  its  particular  circumstances,  where  not  limit- 
ed by  express  law. 

Art.  4.  Bonds  so  void — -pitas.  §  1.  It  is  clear  when  the 
matter  that  makes  the  bond  void  appears  on  the  face  of  it, 
the  deft,  need  only  have  oyer  and  demur ;  for  by  the  oyer 
being  made  a  part  of  the  record,  the  question  as  to  its  vali- 
dity, arises  on  demurrer,  and  the  court  must  decide  if  void 
or  not. 

§  2.  And  when  this  matter  does  not  appear  on  the  face  of  2  wo*.  34], 
the  bond,  bat  is  dehor s,  or  external,  it  must  be  shewn ;  and  ^jjldectar. 
generally  by  pleading  this  matter,  as  in  the  great  case  of  aiioni  ^a 
Collins  v.  Blantern.    This  was  debt  on  a  bond,  dated  April  pleading!  m 
6,  1 765,  penal  sum  £700;  conditioned  to  pay  £350 ;  this  ap-  !"£*»  *.  n- 
peared  on  oyer,  and  the  bond  on  the  face  of  it  was  merely  a 
bond  to  pay  £350.   Deft's.  first  plea  was  nan  est  factum ;  his 
second,  that  this  bond  was  given,  in  fact,  to  stifle  a  prosecution 
fir  a  certain  felony,  (perjury,)  and  stating  how  ana  at  large, 
averring  the  purpose  the  bond  was  given  for,  and  concluding 
the  bond  is  void  in  taw :  third,  other  matters  dehors,  Sic.  hoc 
paratus.     Replication  and  issue  on  the  non  est  factum ;  de- 
murrer to  the  second  plea,  and  also  to  the  third ;  and  joinder 
in  demurrer,  and  judgment  for  the  deft.,  the  bond  being  void. 
The  pit.  urged,  that  as  the  bond  was  simply  for  the  payment 
of  a  sum  of  money,  and  so  lawful,  "  no  averment  shall  be  ad- 
mitted, that  the  bond  was  given  upon  an  unlawful  considera- 
tion, not  appearing  on  the  face  of  it,  and  therefore  the  special 
plea  is  bad."     Cases  cited  for  the  pit.,  Carth.  252,  Thomson 
t.  Harvey ;  1  Leon.  73, 203 ;  Jenk.  106 ;  Carth.  300 ;  Comb. 
2*5,  Empson  v.  Bathurst;  1  Mod.  35;  Hntton,  52;  Vent. 
331;  Cro.  J.  348. 

vol.  v.  33 
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Ch.  144.  For  the  deft,  it  was  urged,  "  lhat  the  averment  of  a  wicked 
Art.  4.  and  unlawful  consideration  of  giving  the  bond,  might  well  be 
i^^v^/  pleaded,  though  it  did  not  appear  on  the  face  of  the  bond." 
Argument!,  So  duress  may  be  pleaded  ;  so  delivered  as  an  escrow  ;  so  m- 
*V™' *Jjjr  fancy,  coverture  ;  so,  on  simoriiacal  contracts,  maintenance,  &c. 
J2™  none  of  which  matters  appear  in  the  bond ;  cited  Downing  v. 

Chapman,  (then  pending  a  bond  given  on  a  wicked  considera- 
tion, this  allowed  to  be  proved.)  The  judgment  in  this  case, 
Collins  v.  Btantern,  decided  four  points  on  the  second  plea : 
1.  That  it  appeared  the  bond  was  given  for  the  consideration 
staled,  the  facts  admitted  by  the  demurrer :  2.  That  it  was 
illegal  and  bo  void  :  3.  The  facts  may  by  law  be  averred 
and  specially  pleaded :  4.  That  this  second  plea  is  well  plead- 
ed ;  and  the  court  held,  the  consideration  was  wicked  and 
unlawful,  and  so  the  bond  void  ah  initio,  "  by  the  common 
law,  by  the  civil  law,  moral  law,  and  all  laws  whatever :" 
Cited  Grotius,  lib.  2,  Cb.  11,  sect.  9;  Puffendorffi,  lib.  3,Ch.  8, 
sect.  8  ;  Justin.  Instit.  lib.  3,  tit.  20,  de  turpa  causa,  sect.  23; 
Dig.  lib.  1,  tit.  5;  Code,  lib.  4,  tit.  4 ;  Doct.  &  Stud.  fo.  12; 
and  Ch.  24:  That  this  might  be  pleaded  in  a  court  of  law, 
without  driving  the  party  into  equity,  and  that  what  was 
pleaded,  was  consistent  with  the  condition  of  the  bond,  and 
shew  it  was  void,  then  the  maxim,  "  that  a  deed  must  be  de- 
feated by  a  deed  of  equal  strength,  doth  not  apply  to  this 
case :"  "  (he  debitum  never  existed :"  That  statutes  which 
avoided  contracts  had  ever  been  so  pleaded ;  and  "  there  is 
no  difference  between  things  made  void  by  act  of  parliament, 
and  things  void  by  the  common  law ;  statute  law  and  com- 
mon law  both  originally  Sowed  from  the  same  fountain,  the 
legislature."  Court  cited  1  Mod.  35,  36 ;  1  Lev.  209  ;  Hard. 
464  ;  where  held,  "  a  stmoniacal  contract  may  be  reached 
by  a  plea :"  This  applies  to  the  present  case,  {so,  the  two 
cases  in  Leon.)  that  "  infancy,  coverture,  and  duress,  &c.  ap- 
ply directly  to  this  case:  the  plea  shews  a  fact  which,  if 
true,  proves  the  bond  never  had  any  legal  existence  at  all :" 
Cited  also  Cro.  El.  697, 623  ;  Moor,  564  ;  Com.  1 21 ;  Jenk. 
10S ;  and  considered  these  cases,  and  that  the  special  conclu- 
sion of  the  plea,  "  and  so  the  said  bond  is  wwa,"  was  right ; 
and  hoc  paratut,  and  to  pray  judgment  if  the  pit.  ought  to  have 
his  action,  Sec.  it  proper;  that  as  the  deft,  sealed  the  deed, 
be  could  not  plead  nan  est  factum. 
Bat.  S.  P.  §  3.  This  mode  of  pleading  matter  dehors,  to  avoid  a  bond 
"3*  or  other  contract,  founded  on  a  bad  consideration,  has  been 

sometime  fully  settled  and  allowed. 
l  Will.  177,      §  4.  In  debt  on  a  bond,  and  non  est  factum  pleaded,  the 
Walter  *"      court  a"owe^  tn*  ^eft. t0  withdraw  this  plea,  and  plead  one 
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that  avoided  the  bond  by  matters  dehors,  that  was  the  statute  Ch.  144. 
cf  gaming,  and  it  must  be  pleaded.  Art.  5. 

§  5.  In  debt  on  bond,  the  deft,  cannot  plead  nil  debet,  but  v^-v-^. 
must  plead  wm  est  factum  ;  otherwise,  if  the  deed  be  for  rent  *  E»p-  Ml— 
on  the  general  issue,  the  deft,  may  give  in  evidence,  what-  S£™F* 
ever  proves  the  deed  to  be  avoided,  as  rasure,  &c.  j  but  if       ' 
only  voidable,   the  deft,  cannot  take  advantage  of  this  on  non 
at  factum,  as  infancy,  Auras,  Six.. ;  such  matters  must  be 
pleaded  specially. 

In  debt  on  a  bond,  the  pit.  assigns  but  a  single  breach.  i  £»p-  328. 

Art.  5.  Special  coses,  considerations  good.  §  1.  There  are 
to  be  found  in  the  books,  many  cases  in  which  the  considera- 
tions have  been  questioned,  but  on  argument  have  been 
adjudged  good ;  a  few  of  these  may  be  noticed  here  to  advan- 
tage, in  order  to  shew  further  on  what  principles  contracts, 
and  especially  bonds,  are  governed  in  certain  cases  of  a 
doubtful  cast. 

§  2.  Debt  on  bond  and  oyer,  and  the  act  of  7  Geo.  II.  Ch.  4BDrr.«w9, 
8,  against  stock-jobbing,  pleaded.  Facts ;  the  pit.  and  Richard-  r",,^  & 
son  were  jointly  concerned  in  certain  contracts,  &c.  and  the  K\. 
pit.,  contrary  to  the  act,  voluntarily  gave  to  divers  persons, 
sums  of  money,  &c.  in  all  £3000,  "  for  compounding  and 
making  up  differences  for  the  not  delivering  stock,  &c.  and 
for  not  performing  contracts,  &c.  (following  the  words  of  the 
act)  and  that  this  bond  was  given  by  the  defts.  (o  the  pit.  for 
securing  the  repayment  of  £l  500,"  (half  of  said  £3000,)  "  to 
the  pit.  by  said  Richardson."     Pit.  demurred,  and  judgment 
for  him,  and  the  bond  is  good :  and  the  court  said,  the  mat- 
ter pleaded  was  not  malum  in  n,  "  it  is  only  prohibited  by 
act  of  parliament."     Here, "  one  of  two  persons  pays  money    ■ 
for  the  other,  and  on  his  account,  and  he  gives  his  bond  to 
secure  the  repayment  of  it ;  this  is  not  prohibited  ;"  this  is  fair 
between  these  two.     If  one  not  present  at  the  play,  lend 
money  to  pay  a  play  debt,  or  lend  to  pay  a  usurious  debt,  or 
to  put  out  on  usury,  and  take  a  bond  to  secure  the  repayment 
of  his  money  so  lent,  his  bond  is  valid.     Its  being  voluntary 
is  not  of  itself  an  objection. 

§  3.  Debt  on  bond  of  the  wife,  dum  sola ;  on  oyer,  the  con-  l  wa«.  69, 
dition  appeared  to  be,  that  whereas  a  marriage  had  long  been  B°x  ■•  **** 
intended  and  agreed  on  between  the  pit.  and  her,  but  is  to  be  **"•• 
deferred,  at  her  request,  till  her  father's  death ;  and  the  pit. 
and  she  had  engaged  not  to  marry  but  with  each  other  ;  in 
consideration  whereof,  and  for  the  pit's,  provision,  in  case  said 
marriage  did  not  take  effect,  and  she  should  marry  any  other 
person,  or  die  before  said  intended  marriage,  or  refuse  to 
marry;  the  pit.,  his  heirs,  executors,  administrators  or  as- 
signs, in  either  of  the  said  cases,  should  have  and  receive  out 
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Cr.  1 44.  of  her  fortune  and  estate,  £l  300,  and  interest,  from  the  date 
Art.  6.  of  the  bond.  Then  the  condition  added,  if  she,  her  execu- 
i^^-v"^^  tors,  &c.  did,'  in  one  month  after  her  intermarriage  with  any 
person  except  the  pit.,  or  in  one  month  after  her  father's 
death,  pay  the  pit.,  his  executors,  &c.  £l  300,  and  interest ; 
or  if  her  "heirs,  &c.  in  one  month  after  her  death,  paid  the 
pit.,  his  executors,  fee.  £l  200,  and  interest,  then  the  bond  to 

Devoid.  Plea,  the  father  was  living  at ,  hoc  paratus.   Pit. 

demurred  generally  to  this  plea ;  and  held,  she  became  liable 
to  pay  on  the  happening  of  any  of  the  contingencies;  and  one 
happened  by  her  marrying  another  man. 
row  .on  Con.      1 4,  ]n  a  bond  or  other  deed,  under  seal,  a  consideration  is 
*"■  not  material ;   it  is  good  without  any.     It  may  be  voluntary, 

and  the  necessary  deliberation  and  solemnities  do  sufficiently 
imply  a  consideration,  and  bind  the  party ;  as  if  a  carpenter, 
by  specialty,  for  nothing,  engages  to  build  a  house  for  me,  he 
must  perform;  though  not  if  oj  parol:  And  a  bond  never, 
in  common  form,  expresses  any  consideration,  but  merely 
states  the  obligor  is  bound  to  the  obligee,  in  % — — ,  to  be  paid, 
&c. ;   and  a  dud  is  never  nudum  partum  for  want  of  con- 
Sea  Met.  l,    sideration;  but  it  may  be  otherwise  as  to  writings  not  under 
Consider*-    seal.    One  is  not  estopped  to  deny  his  writing  as  he  is  his 
tion-  dud. 

§  5.  On  this  principle,  the  consideration  of  a  dud  gene- 
rally, cannot  be  traversed, 
s  Hua.  K.         §  6.  So,  a  bond  given  by  a  husband  to  his  wife,  for  her 
16°-  alimony,  on  a  separation  from  bed  and  board,  is  valid,  though 

the  marriage  continues ;  and  see  Wheeler  v.  Wheeler,  ante, 
Ch.  19,  where  her  action  on  such  a  bond  was  supported. 
Co.  L.  108.  So,  A's  bond  to  B,  for  A  to  pay  money  to  his  own  wife,  is  good. 
3  Will.  60,  So,  a  bond  to  Samuel  Clark  as  a  servant,  with  a  condi- 
Ptuichird'i  tion,  that  if  the  deft,  shall  hire  bim  so  as  10  gain  a  settle* 
***■*  ment  in  S.  the  bond  to  be  void,  is  a  valid  bond. 

Dougi.  382,  §  1>  So,  if  the  condition  be  to  render  a  fair,  just,  and  per- 
Btcbe  r.  feet  account  in  writing,  of  all  sums  of  money  received,  it  is 
ISmuuLMo!  a  R000"  "^i  8ntl  if  the  obligor  neglect  to  pay  over  such  sums, 
"  it  is  a  breach  of  the  condition.  Hawkins  v.  Berkley,  1  Wash. 
304. 
Bro.  tills  Art.  6.  Sptcial  forms  good.     §  1.  The  law  requires  no  set 

ao1^1^    'orm  °^  wo™*s  'n  a  DOn<^  1  therefore  one  is  good  if  it  be  thus : 

CroMaiT  Memorandum;  that  A  of ,owesBof ,£10,  in  wil. 

—s  Co.  63,  ness,  Jfcc. ;  or  memorandum ;  that  I,  A  of ,  have  had  of  B 

35H.VI.8.-  of ,  £20.  of  which  there  is  £10  behind,  in  witness,  &cj 

Bj«*,i£ti.  or  memorandum ;  that  I,  A  of ,  will  pay  B  of ,  £90; 

ass.  '         so,  if  I  by  deed,  covenant  or  promise  to  do  a  thing,  and  then 
say,  to  perform  which  promise  1  bind  myself  in  £20,  this  it 
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a  good  obligation  for  £20;  and  bo,  any  words  in  writing,  Cn.  144. 
sealed  and  delivered,  by  which  one  declares  or  proves  he  has  Art.  7. 
another  man's  money,  or  is  indebted  to  him,  is  a  good  ob-  s^-v^/ 
ligation. 

Art.  7.  Bonds  void,  or  discharged  by  matter  subsequent. 
§  1.  As  much  has  already  been  said  on  the  subject  of  dis- 
charging contracts  under  different  heads,  as  cases  have  oc- 
curred, especially  in  the  introductory  part ;  but  a  tew  cases 
will  be  added  here,  and  those  relating  to  bonds. 

§  S.  A  testatrix  by  her  will  forgives  her  son  in  law  a  debt  * wa,#  178' 
due  from  him  to  her  on  bond,  and  directs  it  to  be  given  Mothoime' 
up ;  he  died  before  her ;  the  bond  is  discharged,  and  shall  cited  coop. 
be  given  up.  This  is  a  debt  extinguished,  and  not  a  lapsed  Jdi.  620.— 1 
legacy  as  to  the  executor.  Discharging  the  body  of  one  J™*1  K7> 
joint  obligor  for  his  costs,  does  not  discharge  the  other  as  to  p^a 
the  debt.     8  Johns.  R.  339,  M'Lean  v.  Whiting. 

§  3.  Debt  on  bond ;  condition  to  pay  £ — ,  to  one  Lydia 
Dovey.  On  oyer,  the  deft,  pleaded  payment,  post  diem,  to 
her.  At  the  trial  it  was  allowed  to  be  given  in  evidence, 
that  she  in  conversation  about  the  bond,  being  asked  if  the 
deft,  owed  her  any  money,  declared  "  he  did  not  owe  her 
any  thing." 

§  4.  If  A,  give  a  bond  to  a  feme  sole,  and  then  marry  her,  i  H  vi I .  is. 
the  bond  is  discharged  by  operation  of  law,  by  the  right  7rPo^,£n 
and  obligation  uniting  in  him ;  but  his  bond  to  one  dum  sola,  44g.*_Hob. 
to  do  a  thing  after  the  marriage  terminated,  is  not  discharged  216.— t 
by  the  marriage  ;  Smith  &  wftW  Stafford ;  Clark  v.  Thorn-  M«*-  ">• 
son,  Cro.  J.  571  ;  as  at  his  death  to  leave  her  £1000,  if  she 
survive  him;  for  it  is  no  duty,  and  no  action  lies,  during  the  co- 
verture ;  otherwise,  if  the  duty  pending  the  marriage,  vest. 

J  5.  If  a  bond  be  to  settle  certain  lands  in ,  on ,  Pow.ouCoa. 
the  obligor  die  before  the  day,  the  bond  is  saved,  and  46°-  Ho1- 
discharged  by  the  act  of  God,  at  law,  but  not  in  equity.  JjJjT  **  Rt' 

§  6.  So,  a  collateral  satisfaction  agreed  on,  discharges  the  7  Mod.  iw. 
bond  ;  as  if  A  be  bound  to  B,  to.  pay  him  £100,  B  may  take  — Pow.oo 
any  collateral  satisfaction  for  it  5  but  the  act  of  a  third  per-  Coa' 4M' 
eon  will  not  vary  the  contract. 

-  §  7.  If  the  condition  of  a  bond  be  possible  when  made,  as  Co.  El.  we. 
to  marry  A  in  a  year ;  and  before  that  time  expired,  it  — I  E*p-200. 
becomes  impossible  6y  the  act  of  God,  as  by  A's  death,  or  by  tS'ILco'l. 
the  act  of  the  obligee  himself;  as  if  he  marry  A  ;  or  by  act  of  2oejt07.— 
law,  as  by  A's  marrying  a  third  person,  so  that  to  marry  *?  H-  vhi. 
her  is  contrary  to  law,  the  bond  is  saved  and  discharged:  f2'T?l_5[» 
but  if  impassible  when  made,  as  to  go  from  London  to  Rome  e.'iii.  s.— 8 
in  ten  hours,  the  bond  is  single ;  and  if  the  condition  be  of  Co.  si. — 
two  parts  in  the  disjunctive.  See  the  case  of  Laughter,  and  ***  ^L 
ether  cases  there,  and  3  Wood's  Con.  ai*.«o.  ' 
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Ch.  144.  §  8.  So,  mure,  interlineation,  or  tearing  off*  the  seal,  may 
Art.  8.  discharge  a  bond.  See  ante,  and  5  Co.  119,  and  11  Co.  27. 
>^^-v-^_/  And  if  some  ol'  the  covenants  in  an  indenture,  or  conditions 
Bui.  N.  F.  in  a  bond,  be  against  law,  they  are  ab  initio  void,  and  those 
178,  good,  stand  till  discharged ;  for  if  some  be  bad  at  common  law, 

and  some  good,  the  deed  is  valid  for  the  latter ;  otherwise  by 
statute,  where  it  makes  the  deed  void.  So  an  addition  or  inter- 
lineation, or  rasure,  or  other  misfeasance  ex  post  facto,  of  one 
absolute  distinct  covenant  or  condition,  avoids  or  discharges 
the  whole  deed. 
3  Wood'i         §  9.  If  the  condition  be,  that  if  the  obligor  appear  in  the 
S'erMS-  K'  ®*  'D  Ea8ter  l^rm'  or  PaT  £%°  to  tne  <*Ug«  at  Michael- 
15  H.'vil.  4.  maBi  and  the  obligor  die  before  Easter  term,  his  bond  is  dis- 
— i  ft.  VII.  charged,  for  it  is  in  the  alternative,  both  parts  possible  when 
4;  but  tee    made,  and  one  become  impossible  by  the  act  of  Ood,  the  con- 
I?W  '       ^'l'on  'a  for  tae  obligor's  benefit,  and  construed  favourably 
for  him ;  and  if  not  void  by  such  act,  this  would  injure  him, 
by  depriving  turn  of  his  election,  he  had  by  the  condition,  and 
subject  him  to  a  penalty ;  but  if  he  survive  Easter  term,  and 
do  not  then  appear,  it  is  his  own  fault,  and  he  must  pay  the 
£20. 
3  Wood1!  §  10.  And  if  the  condition  be,  that  the  obligor  appear  at 

Co"-  i*}'~  a  certain  court ;  and  on  the  day,  the  water  rises  so  high  he 
go,   '        '  cannot  travel,  this  it  the  act  of  God,  that  discharges  the  bond; 
but  otherwise,  if  imprisoned,  &c.  and  hindered  by  his  own 
fault. 
SeeCh.M.        Art.  8.  Bonds  when  assigned.    §  1.  It  seems  now  to  be  a 
settled  principle,  that  the  bona  fide  assignment  of  a  bond,  is  a 
transfer  of  the  property  to  the  assignee,  though  not  of  the 
form  of  action. 
s»lk.7f*,Du-      §2.  If  A  take  a  bond  in  trust  for  B,  and  die,  it  is  not  assets 
r!nK  *■  ™*  in  A's  executors1  hands.  So,  if  the  obligee  assign  over  a  bond) 
T^H-81       ant^  covcnant  n°t  to  revoke,  and  die,  it  is  not  assets  in  his 
Deiaocy  v.    executors'  hands.     Though,  strictly,  a  chose  tn  action  cannot 
Stoddart  -,      be  assigned  at  law,  it  may  in  equity ;  and  if  a  policy  of  insur- 
Ke'elr  id.      ance  ^  asMgnedi  the.  court  will  permit  the  assignee  to  bring 
eis.  '  an  action  in  the  name  of  the  assignor:  and  an  assignor,  who 

has  become  a  bankrupt,  may  sue  the  debtor  for  the  assignee's 
benefit. 
4T.  u.  339,      §  3.  In  this  case  Justice  Buller  cited  many  cases,  to  shew 
Muten  tt    that  bonds,  and  other  choses  in  action,  may  be  assigned  in 
>j.  o.Miiier.  substance,  though  not  in  form,  especially  Rudgt  v.  Birch,  1 

T.  R.  621  ;  and  Fenner  v.  Mears,  2  Bl.  R.  1272. 

•J; ■  R- ■  fi7,i      §  4.  In  this  case  Banfield,  jun.  &  Co.  had  debts  and  demands 

^Leigh,' £'  against  the  defts.  and  by  deed  assigned  them  to  the  pit.,  and 

«l.  he  entered  into  reference  with  the  defts.,  and  the  referees 

awarded  him  a  certain  sum,  and  he  sued  for  it  in  his  own 
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name,  and  recovered.    Court  held,  the  assignment  passed  to  Ch.  144. 
him  the  equitable  and  real  interest  in  the  choies  in  actum.  Art.  9. 

§5.  If  a  bond  be  made  to  A,  to  the  vet  of  B,  this  is  a  good  ^yx< 
bond  to  B  in  equity,  but  doubted  in  the  old  English  books  if 
he  can  release  it  i  but  according  to  Hanson  v.  Parker,  before, 
and  the  above  principle,  he  may  release  it. 

§  6.  J.  M.  gave  his  bond  to  A,  conditioned  the  obligor,  his  &  T.  R.  381, 
heirs,  &c.  pay  to  A,  the  pit.,  £3000,  or  to  her  executors,  tn  Melbourne. 
one  year  after  the  death  of  J.  M.  ;  and  then  married  the  pit.,  the 
obligee.  Held,  this  marriage  was  no  discharge  of  this  bond. 
It  remained  a  bond  to  A  in  trust  for  her.  And  a  statute  in 
Kentucky,  of  Feb.  10,  1798,  enacts,  that  "all  bonds,  bills, 
and  promissory  notes,  whether  for  money  or  property,  shall 
be  assignable ;  and  the  assignee  may  sue  for  them  in  the 
same  manner  the  original  holder  thereof  could  do."  The 
deft,  is  allowed  all  lawful  discounts  made  before  notice  of  the 
assignment ;  nor  does  this  act  change  the  nature  of  the  de- 
fence in  law  or  equity.  It  repeals  the  5th,  6th,  and  7th  sec- 
tions of  the  Virginia  act  of  1748,  and  the  Kentucky  act  of 
J  796. 

Art.  9.  Bonds,  how  construed.     §  1.  I  bind  myself  to  pay  Perkin.,  tec. 
money  to  B,  or  to  do  an  act ;  and  afterwards  add,  in  the  l&8- 
deed,  and  for  the  better  security  of  the  thing,  I  will  find  A  and 
By  and  each  of  them,  sureties,  and  they  teal  and  deliver  the  deed. 
This  is  construed  their  deed  also,  for  they  are  named  in  the 
body  of  it,  and  seals,  &c. 

§2.  So,  if  1  bind  myself  to  A,  to  pay  him  $100,  and  say  3  Wood1! 
not  when,  the  bond  is  construed  to  pay  presently:    So,  if  p0"',??™ 
never  to  pay,  or  at  domsday ;  for  the  bond  is  good  if  no  pay-  _!h0i,.  lis. 
day  is  named. 

§  3.  So,  if  I  bind  myself  to  pay  £20 ;  my  executors  and  ad-  Sro.  Obiis. 
ministrators  are  bound,  though  not  named ;  but  my  heirs  are  j£,8|g~^  E* 
bound  only  when  named :  So,  my  bond  to  A,  ana  his  meets-  pBjm.  "613_ 
tort,  is  construed  a  bond  to  his  txeculors  and  administrator* — 
a  corporation  excepted. 

§  4.  So,  a  bond  in  false  Latin  or  English  is  construed  to  be  Cro.  J.  200. 
valid,  if  it  can  any  way  be  understood,  and  the  intent  of  the  •**•  ^j"- 
parties  appears  as  sewteen  for  seventeen,  wiginti  for  mrgmti  _Hob.  119. 
librit :  Otherwise,  if  the  words  mean  nothing,  as  a  bond  in  — &  Co.  7. — 
sigentis  Ubris ;  here  no  averment  can  aid  the  defect.  A  single  Co-  L-  187- 
bond  is  ever  construed  favourably  to  the  obligee ;  not  so  of 
the  condition. 

■  If  two  or  more  give  a  bond,  and  say  we  bind  oursehts,  and  B?vV 
say  no  more,  it  is  construed  a  joint  bond:  But  if  ihey  say,  its'— 9  Co! 
we,  and  each  of  us  ;  or  we,  and  every  one  of  us  ;    or  we,  and  53.-2  Jonet, 
ewry  of  us  ;  then  joint  and  several  ;  and  the  obligee  may  sue  "f}\, 1  **J?" 
all  together,  or  each  separately :  But  he  can  have  but  one  6Ci   "'      ' 
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Cb.  144.   satisfaction.     So,  if  two  seal,  and  one  be  an  infant,  or  ftmt 

Art.  9.  cowrt,  it  is  construed  the  bond  of  the  other. 
v^v^,  §  5.  So,  if  a  condition  bt  doubtful,  it  is  always  construed 
Dyer,  14,15,  most  in  favour  of  the  obligor,  for  whose  benefit  it  is  made, 
J2*™j  Co'  an<1  '010St  against  the  obligee ;  otherwise,  of  the  penal  part,  or 
180.— 1L».  °f  a  single  bond  or  bill ;  there,  most  against  the  obligor,  foi 
bs.  the  words  are  his,  and  it,  is  his  fault  if  ambiguous;  but  those 

of  the  condition  are  those  of  both  parties. 

Perkint,  sec      §  6.  If,  by  the  condition,  a  thing  is  to  be  done,  and  it  is  not 

m^eTv    sa'^  ky  whom,  the  thing  must  be  construed  to  be  done  by 

13.  '  the  one  skilled  in  doing  it ;  otherwise,  by  the  obligor !  As  if 

a  taylor  bind  himself  to  me,  in  a  bond  conditioned,  if  I  bring 

him  four  yards  of  cloth,  which  shall  bt  shaped  and  measured, 

and  he  makes  me  a  coat  of  it,  then  the  bond  to  be  void  ;  and 

it  is  not  said  who  shall  shape  and  measure  it,  the  taylor  must 

do  it;  and  the  fact  dehors,  that,  he  is  a  taylor,  may  be  proved, 

and  it  consists  with  the  bond. 

§  7.  How  conditions  are  to  be  construed  as  to  the  lime  of 
performance.  See  Administrators'  Precedents ;  and  3  Wood's 
Con.  103,  104. 

§  8.  If  one  be  bound  to  do  a  thing  on  a  certain  day,  he 
must  do  it  in  some  part  of  the  day,  while  the  light  lasts,  but 
,  this  rule  may  have  its  exceptions. 

TOftMi'wi"  $9,  "aui,/rKr/I>f,naN«in<w  construed.  If  the  condition 
__&tt.  »ec  k*  to  V&7  money,  or  do  a  like  transitory  act,  on  a  day  nam- 
340, 341.-3  ed,  to  the  obligee,  and  no  place  is  named,  it  must  be  done  to 
Wood's  Con.  the  person  of  the  obligee,  wherever  he  bt,  if  within  the  four  sou, 
lia IsLeas'  w  "''*'*  **  **ngdom ;  if  not  so  at  the  time,  the  obligor  is  not 

2fio! 2i  E,    bound  to  seek  him.    So,  if  the  thing  is  to  be  done  by  a  stran- 

IV.  8.  ger ;  but  when  the  thing  to  be  done  is  local,  he  is  bound  only 

to  be  at  the  place  itself;  as  if  toenfeoffof  land,  at  the  land;  so, 
to  pay  rent  rendered  out  of  land.  If  to  deliver  grain,  or  such 
heavy  goods  to  the  obligee,  on  a  day  named,  and  do  place 
named,  the  safest  way  is  to  carry  the  thing  to  his  house,  and 
if  he  refuse,  the  bond  is  discharged  ;  but  in  such  case  the 
law  construes  it  sufficient  if  the  obligor  go  to  the  obligee  in 
season,  and  give  him  notice,  and  desire  him  to  appoint  a 
place  for  the  delivery ;  and  if  he  refuse  to  do  this,  it  is  at  his 
peril ;  and  so  if  he  appoint  an  improper  place. 
4  Co.  80.—  §  10.  Things  to  bt  done.  If  a  condition  be  to  perform  all 
Dyer,  ?5T.  tfu  covmants  in  an  indenture,  this  is  construed  to  include  co- 
venants in  lam  as  well  as  in  deed. 

§  1 1 .  If  a  condition  be  to  enfeoff  the  obligee  of  land ;  to  do 
it  without  warranty  or  covenants,  is  construed  a  performance ; 
and  anciently,  without  writing,  had  been  a  performance. 

§  1  %.  A  condition  to  make  a  lease  for  twenty  years,  not 
saying  when  it  begins,  is  construed  to  begin  presently. 
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Proof  generally.    This  is  construed  proof  by  justice,  if  the   Ch.  1 44. 

Grties  have  not  agreed  on  a  different  mode,  or  to  perform    Art.  10. 
fore  it  can  be  done  in  a  course  of  justice.  s^-v"-^-* 

§  13.  When  the  obligee  matt  do  the  first  act.     If  the  condi-  5  Co.  M — 
lion  be,  the  obligor  enfeoff  the  obligee,  and  such  others  as  he  EjjjJlJJJ  J,'c" 
shall  name  by  such  a  day,  he  must  do  the  first  act,  viz.,  name  1 17!-  -Dywj 
the  others ;  but  if  the  condition  be  to  enfeoff  me,  or  such  371. 
others  as  1  shall  name  by  such  a  day,  and  J  name  none,  be 
must  enfeoff  me,  or  his  bond  is  forfeited,  and  debt  lies. 

If  the  condition  be,  that  the  obligor  shall  make  such  an 
estate  of  lands  to  me,  as  I  shall  advise,  I  must  first  advise  and 
give  notice ;  and  if  I  never  advise,  he  is  never  bound  to  make 
the  estate ;  and  this  is  construed  as  if  he  be  bound  to  abide 
by  the  award  of  A,  and  he  make  none,  or  a  void  one.  So, 
if  the  obligee  be  to  advise  the  manner  of  a  discharge  in  a  court, 
he  must  do  the  first  act,  advise  and  give  notice ;  but  if  the  judge 
is  to  advise,  the  obligor  must,  at  bis  peril,  get  his  advice.  If  I 
be  bound  to  pay  £30  to  one,  when  he  comes  to  London,  he 
must  do  the  first  act,  viz.  notify  me  when  he  comes.. 

§  1 4.  If  the  condition  be,  to  deliver  to  the  obligee  a  bond  in  Cm.  El.  3M, 
which  he  is  bound ;  or  to  make  him  such  a  release  of  it  as  *jj^  ^T8' 
his  counsel  shall  advise,  before  such  a  day,  and  he  advise  ham^Eww. 
none  before  the  day,  the  obligee  is  to  do  the  first  act,  and  he 
not  doing  it  in  the  time  appointed,  the  law  construes  his  omis- 
sion as  a  discharge  of  the  bond.  3  Woods*  Con.  10S.  But 
the  case  of  Grenningham  v.  Ewer,  Cro.  El.  396,  is  decided 
differently,  except  by  Gawdy ;  but  Cro.  El.  539,  when  this 
case  was  moved  again,  Clench  and  Fenner  agreed  wilb  Gaw- 
dy, and  held  the  obligor  discharged  ;  for  they  said,  he  had 
his  "  election  to  deliver  the  obligations,  or  make  an  acquit* 
lance,  as  the  nit.  shall  devise  ;  when,  if  the  pit.  will  not  de- 
vise the  acquittance,  he  is  discharged  of  the  making  thereof, 
by  the  default  of  the  pit.  and  by  consequence,  from  the  deli- 
very of  the  obligation;  for  he  having  election  to  do  the  one 
thing  or  the  other,  it  is  not  reason  that  the  obligee  should 
compel  him  to  perform  the  one  only."  Popham  contrary. — 
And  generally,  if  a  person  having  an  election  to  charge  the  *  Dye'i  140, 
person  or  the  land,  discharge  one,  the  other  is  also  discharg- 
ed ;  for  from  a  discharge  or  a  release,  a  satisfaction  is  to  be 
inferred.  Possible  conditions  may  be  casual,  potestative,  or 
mixed :  casual,  as  if  a  ship  arrive :  potestative,  as  if  one  do  an 
act  he  can  do  at  his  pleasure :  mixed,  as  if  he  do  such  act  on 
contingent  events  happening. 

Art.  10.  When  a  condition  is  performed  ornot.  §1.  As  the 
condition  of  a  bond  often  contains  many  matters  connected  or 
independent  of  each  other,  some  lawful  and  some  not ;  mat- 
ters in  the  disjunctive,  or  alternative,  &c.  it  is  often  yery  dif- 

voi.  t.  23 


,d  by  Google 


178  DEBT. 

Ch.  144.    ficult  to  decide  when  a  condition  is  performed,  and  so  the 
Art.  10.    bond  discharged,  or  when  it  is  forfeited,  and  an  action  lies, 
t^-v-^-'       §  2.  The  following  are  a  few  of  the  many  cases  on  this 
head,  which,  with  those  cases  already  stated,  may  very  well 
explain  the  general  principles  and  grounds  on  which  the 
courts  of  law  have  proceeded. 
Co.  L.  206.-      If,  when  the  bond  is  made,  the  thing  to  be  done  by  the 
10  ^m  10°'  condi'ioD  's  m  !*■  nature  impossible  to  be  done,  the  condition 
683  —Hob.    '3  vo'dt  and  the  bond  is  single,  and  must  be  performed ;  other- 
$n.  wise,  if  the  bond  be  to  do  an  act  malum  in  «,  as  to  steal  or 

commit  a  trespass ;  or  for  an  officer  to  take  extortionous  fees, 
&c. ;  then  both  are  void,  as  every  contract  of  an  immoral 
tendency  is  void. 
Raym.  SB,        §  3.  But  if  the  thing  to  be  done  or  omitted  by  the  condi- 
T1' 8M~      tion  is  such,  as  that  doing  or  not  doing  of  it  is  only  against 
and  many  '   so™6  maxim  of  law,  as  that  one  shall  enfeoff  his  wife ;  or  is 
case,  before   but  malum  prohibitum,  as  that  one  build  a  cottage  contrary 
H^viiT1™   t0  tne  13tn°f  El.  j  or  is  only  repugnant  to  the  nature  of  an 
--5  Co.  ll£  «tate)  a»  lnal  a  feoffee  of  land  shall  not  alien  it,  or  take  the 
profits  of  it,  &c.     In  these  and  similar  cases,  only  the  condi- 
tions are  void,  and  the  obligations  remain  single  and  without 
condition  at  law,  if  not  in  equity.     This  distinction  between 
contracts,  leading  to  acts  morally  bad,  or  mala  in  se,  and  to 
acts  not  so,  but  unlawful   only  as  they  are  forbidden  by 
some  such  maxims  or  statutes,  or  mere  positive  rules  of  lam, 
has  been  settled  in  the  course  of  ages,  on  great  deliberation. 
§  4.  When  the  thing  in  the  condition  to  be  done,  is  in  its 
nature  impossible,  as  to  go  one  thousand  miles  in  an  hour,  or  to 
convey  land  that  does  not  exist,  or  to  do  an  act  on  a  day  long 
past ;  the  condition  is  void,  and  the  obligation  valid  on  a  dif- 
ferent principle.     In  the  Roman  law  such  a  condition  was 
viewed  as  none  and  void  ;  but  an  impossible  condition  is  not 
always  void,  but  may  defeat  a  devise,  &c. ;  as  where  annex- 
ed by  mistake — for  instance,  the  testator  gives  his  executor 
(1000,  on  condition  he  shall  marry  the  testator's  daughter, 
thinking  she  is  alive  when  she  is  dead.     It  is  impossible  to 
perform  this  condition,  yet  it  defeats  the  bequest,  and  the 
executor  cannot  have  the  $1000,  as  it  was  meant  only  incase 
of  such  marriage. 

§  5.  As  to  conditions  disjunctive,  it  is  clearly  settled,  if  an 
act  to  be  done,  be  impossible  when  the  bond  is  made,  or  an- 
other act  to  be  done  in  the  alternative,  be  possible  and  legal, 
the  last  is  to  be  performed,  for  the  first  being  void,  ab  initio, 
the  bond  is,  in  fact,  but  for  the  last,  a  single  act,  and  so  no 
alternative ;  and  the  condition  is  not  performed,  or  the  bond 
discharged,  till  this  act  is  done ;  but  if  both,  when  the  bond 
is  made,  be  possible,  and  one  becomes  impossible  after,  it  is 
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material  to  inquire  when  and  by  what  means :  If  after  the  Ch.  144. 
time  set  for  performance,  it  is  clear  the  bond  was  forfeited  Jlrt.  10. 
by  non-performance  at  the  time ;  if  before  such  time,  then  by  >^^-v-^_- 
what  means  ;  if  by  the  act  of  the  obligor,  it  has  been  shewn 
he  never  can  take  advantage  of  his  own  wrong  or  default, 
and  plead  this  in  excuse  ;  but  the  case  is  as  if  no  possibility 
arises.  If  by  the  act  and  fault  of  the  obligee,  it  also  has 
been  shewn,  he  never  can  plead  his  own  fault  to  have  a  per- 
formance, which,  without  such  act  or  fault,  he  never  could 
have  enforced.  So  far  the  cases  and  principles  are  clear; 
but  if  by  the  actofGod,  of  the  law,  or  of  a  stranger,  the  cases 
are  not  so  clear ;  as  to  the  act  of  God,  it  has  already  appear- 
ed, that  two  maxims  apply  generally,  but  not  always,  to  wit : 
1.  The  act  of  God  hurls  no  man :  2.  Quia  impotentia  excusat 
legem.  Now,  it  is  said,  if  the  obligor  be  bound  to  do  either 
of  two  acts,  he  has  the  election  and  benefit  of  doing  that  of 
the  two  he  finds  best  for  him ;  and  this  remains  till  sickness, 
or  other  act  of  God,  makes  one  impossible ;  and  then  if  he 
must  perform  the  other,  he  loses  this  choice  and  benefit,  by 
this  act  of  God,  and  then  he  is  hurt  by  it.  This  is  true  :  as  if 
1  be  bound  to  A,  to  pay  him  in  November  next,  $50,  or  carry 
his  son  B  to  New  York,  and  to  carry  him  writ  cost  only  $20, 
my  election  here  is  of  value.  B  dies  before  November,  and 
carrying  him  to  New  York  becomes  impossible.  Now,  if  1 
must  pay  the  $50,  I  evidently  suffer  by  this  act  of  God,  but 
the  equity,  and  perhaps  justice  of  the  case,  does  not  stop 
here.  1  have  received  of  A  a  sufficient  consideration  for  my 
contract  to  do  one  act  or  the  other;  and  if  after  B's  death, 
as  above,  I  am  not  to  pay  the  $50,  A  wholly  loses  the  con- 
lideration  he  has  paid,  by  this  act  of  God,  and  I  gain  it,  and 
do  nothing  for  it.  This  is  inequitable,  if  not  unjust.  What 
then  is  to  be  done?  Equity  answers  clearly,  I  shall  be  held 
to  do  as  much  as  I  should  have  been  held  to  do,  if  the  death 
had  not  happened ;  that  is,  to  perform  as  much  as  the  easiest 
part  to  perform ;  then  I  neither  lose  nor  gain,  nor  does  A,  by 
this  act  of  God  :  And  when  the  non-performance  is  compen- 
sated in  damages,  they  may  be  apportioned  to  the  equity  of 
the  case.  In  getting  at  justice  in  such  a  case,  the  penalty,  if 
any,  ought  to  dc  laid  out  of  it:  So,  any  loss  the  owner  of. 
property  uninsured,  sustains,  occasioned  by  mere  accident : 
for  every  owner  of  such  property  is  his  own  insurer. 

§  6.  The  rigid  rule  is  laid  down  in  Laughter's  case,  but  Langhtet'i 
exceptions  have  since  been  made  to  that  rule,  not  only  in  "*J*  'j?*1*' 
equity  but  at  law ;  not  only  in  England  but  in  France,  and  ^mom^ 
other  countries :  as,  where  the  condition  was,  at  a  certain  cttei  Raj-m. 
day,  to  make  a  lease  for  life,  to  the  obligee,  or  pay  him  ™-*fJ?0V> 
JM.— t  Co.  80 — TelT.  178.— D«a.  68. 
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Ch.  144.  £100,  and  he  died  before  the  day :  it  was  held,  the  £lOQ 
Art.  10.  must  be  paid,  and  laughter's  case  was  denied  to  be  universal. 
\^~*s-**s  §  7«  SO)  if  A  give  a  bond,  conditioned,  that  B  shall  pay  C 
Harm.  373—  £5,  on  a  certain  day,  or  personally  appear  at  such  a  court ; 
r  biT'  an<^  DC*°re  lne  court  B  dies,  or  falls  Bick,  so  as  to  be  totally 
Faimer  con-  unable  to  appear,  the  £5  must  be  paid ;  yet  the  death  or 
tnu  sickness  would  be  a  good  excuse  on  a  single  condition  only, 

so  to  appear. 
Brer,  26*,        §  a.  The  condition  was,  u  if  J.  S.  prove  not  a  suggestion 
™*i  w'      of  a  bill  by  the  utas  of  St.  Hilary ;  then  if  he  or  his  execu- 
tors pay  £20,  &c."  it  is  a  good  plea,  that  J.  S.  died  before 
the  utas — this  is  among  the  old  cases.     He  who  is  to  per- 
form has  the  election.  Dougl.  14,  Lay  ton  v.  Pearce. 
l  D.  fc  E.        §  9,  Bond  conditioned,  a  clerk  snail  faithfully  account 
«?I]  ^™"  *°r  a"  monies  ne  snaU  receive,  to  A,  and  his  executors,  does 
v.  ?uker. '    DOt  make  the  obligor  liable  for  monies  he  receives  in  the  ser- 
vice of  the  executors,  who  continue  the  clerk  in  the  same 
employment,  but  with  additional  business,  and  an  increase  of 
salary ;  and  this  by  a  new  agreement  by  the  executors  and 
clerk.     Special  pleadings — bond  related  only  to  service  with 
the  testator.  1D.&E.  482 ;  see  Ch.  52,  a.  2,  s.  4. 
3Eut,484,       §  io.  Debt  on  bond,  conditioned,  that  one  should  account, 
S^^ef  —  ^c*  to  a  nou9e  °f  ^wae  partners  ;  one  dies  and  a  new  one  is 
l  Boi.  &  p.    taken  in,  bond  extends  not  to  the  new  house.    Plea,  perform- 
840,  410.—  ance,  &c.     Special  pleadings — characters  of  the  partners  to 
Ifift!— N        'oe  accoontec'  with  8re  material,  as  some  advance  monies  im- 
jl_  3^     w*  providently  and  some  not,  &c.     A  bond  to  a  society  of  A, 

B,  C,  &c.  is  not  binding  after  they  are  incorporated. 
3  Wood'*  When  a  condition  is  so  insensible  and  uncertain  that  its 

■"*'  "'  meaning  cannot  be  known,  it  is  void,  and  the  obligation  must 
be,  performed.  So,  if  the  condition  be  repugnant  to  the  obli- 
gation. As  the  condition  is  for  the  obligor's  benefit,  he 
ought  to  see  it  is  such,  that  he  can  avail  himself  of  it. 

In  performing  a  single  bond  or  condition,  it  is  often  a  very 
material,  and  a  first  inquiry,  what  it  means,  what  is  the  act 
to  be  done,  what  is  the  thing  to  be  omitted.  In  this  inquiry 
we  very  frequently  call  to  our  aid  the  rules  of  construction, 
many  of  which  have  been  already  considered :  among  which, 
the  best  is  carefully  to  scan  the  words  of  the  instrument;  to 
get  a  correct  view  of  all  the  facts  and  circumstances  of  the 
transaction  ;  and  especially,  of  those  that  would  be  admitted 
to  be  proved  in  a  judicial  trial,  on  the  bond  or  condition.  If 
the  deft,  plead  that  the  bond  was  delivered,  after  the  time  the 
condition  was  to  be  performed,  so  makes  the  performance 
impossible,  he  makes  the  bond  single.  Yelv.  138. 
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Often  there  is  a  legal  performance,  which  varies  from  Oh.  144. 
the  words ;  as  where  one  gave  a  bond  conditioned  to  enfeoff  Art.  1 1. 
A  of  land,  and  he  made  him  a  lease  for  yeart,  and  then  a  re-  *^-v-^.\ 
lease  of  it,  to  him  and  his  heirs ;  this  was  deemed  a  good  per-  Co.  L.  207. 
formance ;  though,  for  a  long  time  there  was  much  abstruse  ~^J0^'  £T" 

learning  and  controversy  on  this  point.  Bro.  tit.  Feoff.  10;  3  3 %\  h 

H.  VI.  11,12.  Vl.8.-st™. 

$11.  If  a  condition  be  to  make  me  a  feoffment  of  land,  and  Jy"^1  fj'_ 
the  obligor  tender  me  one,  and  I  refuse  ;  by  this  the  condition  h.'vi.  17. 
is  performed ;  the  same  if  to  my  vie ;  but  if  the  condition  be  perkia,  ,ec 
to  make  one  to  a  stranger,  and  he  refuse  it,  this  is  no  per-  ?ss,  784.-15 
formance,  but  the  bond  is  forfeited.  And  if  the  condition  be  E. IV-  5- — 4 
to  enfeoff  me  and  my  wife,  and  the  obligor  lender  a  feoffment  3  'wI(^d* — 
to  me,  and  I  refuse  it,  this  is  a  good  performance,  (if  made  con.  no, 
to  both  ;)  "  and  where  one  undertakes  to  do  an  act  to  a  stran-  ill- — 3  1™. 
get,  he  must,  at  his  peril,  take  care  of  the  performance  of  it."  ™  V^TT 

§  IS.  If  A  give  me  a  bond,  conditioned  to  convey  to  me  sgj 
land,  by  a  certain  day,  and  before  that  day  take  a  wife,  who  Ferk,  ts7._ 
is  alive  on  and  after  the  day,  and  he  convey ;  this  is  no  per-  3  H.  VH.  4- 
formaoce  unless  she  quits  her  dower.  "•*■  CmmL 

J1S.  So,  if  A  bind  himself  to  convey  to  me  black  acre, 
he  convey  to  me  white  acre,  and  I  accept  it;  this  is  no  J2k™i4ii 
Krformance,  and  my  acceptance  does  not  help  it.     So,  a  vili.  is.—  ' 
rse,  money,  &c.  conveyed  and  accepted,  in  lieu  of  the  10  H.  Vii. 
land,  is  no  performance,  for  the  act  done  and  accepted  has  ™""f,_  H' 
no  relation  to  the  contract. 

$  14.  And  the  general  rule  is,  if  the  condition  be  to  do  any  Dyer,  1. 
collateral  thing,  as  to  give  bail,  build  a  house,  render  an  ac- 
count, &c.  and  the  obligor  gives,  and  the  obligee  accepts, 
some  other  thing,  in  lieu  thereof,  there  is  no  performance ; 
but  if  it  be  to  enfeoff  me  of  land,  on  a  certain  day,  and  he 
makes  it,  and  I  accept  it  before  the  day,  this  ia  a  perform- 
ance. 

§  15.  If  the  condition  be  to  enfeoff  me,  according  to  A's  Perk.  tee. 
advice,  and  he  advise  a  defective  title,  and  the  feoffment  is  T75'  ™- 
according  to  that,  it  is  a  good  performance ;  otherwise,  if  this 
is  done  by  advice  of  the  obligor's  counsel. 

If  the  condition  be  to  procure  for  me  and  my  heirs,  a  rent  3Wood'i 
of  £5  a  year,  and  a  stranger  has  such  a  rent  out  of  my  land,  Con'  '**• 
and  the  obligor  gets  him  to  release  it  to  me,  this  is  a  good  per- 
formance of  the  condition,  and  is  equally  beneficial  to  me. 

Art.  11.  When  a  Under  is  performance.  8  1.  As  if  the  con-  C0.L.J07— 
dition  be  to  deliver  me  a  horse,  and  the  obligor  tender  him  to  S^hjjT" 
me  and  I  refuse  him,  this  is  a  performance ;  and  generally  145.— 3 
wherever  he  iB  to  doany  collateral  thing,  as  to  deliver  goods,  WomPiCon. 
stand  to  an  award,  &c.  the  obligor's  offer  to  deliver,  and  the  ^lto  £**• 
obligee's  refusal,  is  performance,  and  the  bond  is  discharged  Abr>  jm. 
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Ch.  1 44,    forever ;  otherwise,  of  a  money  debt ;  here  a  tender  only  dis- 
Ari.  11.     charges  the  penalty  and  after  damages,  and  the  bond  re- 
Sgrv^1  mains  suable  Tor  the  debt.     3  Inst.  CI.  144,  145. 
bCo.  U7—      §  2.  If  the  condition  be  to  pay  me  £20,  at  a  day,  the 
9  Cv  m*M   ODUrj°r  ^y8  10*  a  less  suna  before  the  day,  or  all  before  it ;  or 
— Bro.  tit.     gives  me  something  else  before,  or  at  the  day  of  payment,  in 
Oblir-  64.      lieu  thereof;  or  pays  all  the  money,  or  a  less  sum,  at  the  day 
appointed,  but  in  another  place  than  that  named  in  the  con- 
dition, and  I  accept  thereof,  in  all  these  cases  the  condition 
is  well  performed  ;  but  if  a  stranger  to  the  condition  do  so, 
and  I  accept  thereof,  this  is  do  performance  of  the  condition ; 
but  this  must  be  understood,  when  he  does  not  act  for,  or  in 
Co.  L.  SOS,   behalf  of,  the  obligor.     But  if  the  obligor  pay  less  than  the 
sio.— Perk,   whole  money  at  the  day  and  place  of  payment,  it  is  no  per- 
748  ^41 E.    f°rinance  °f  tne  condiuon  ;  and  if  the  thing  to  be  done  be  a 

111/35. collateral  thing,  as  to  account,  &c.  and  the  obligor  give  the 

Dyer,  1756.  obligee  money  or  a  horse,  in  lieu  thereof,  and  he  accept  it, 
—27  H.  VI.  [dig  1S  no  performance  of  the  condition.  So,  payment  after 
the  day,  is  no  performance ;  but  several  payments  before 
the  day,  amounting  to  the  whole  debt,  accepted,  is  perform- 
ance. If  the  condition  be  to  pay  money  at  a  day  and 
place  certain,  and  the  obligor  tenders  it  at  the  time  and 
place,  and  the  obligee  is  not  ready  to  receive  it,  or  being  rea- 
dy, refuses  it,  this  is  a  good  performance  of  the  condition,  to 
prevent  the  forfeiture  of  the  obligation;  yet  the  obligor, 
when  afterwards  sued  for  the  money,  must  say  in  his  plead- 
ing, that  he  is  still  ready  to  pay  it,  and  he  must  tender  it  in 
court ;  but  if  one  be  bound  by  a  single  bond  to  pay  money, 
and  after,  at  the  same  or  some  future  time,  he  has  a  defea- 
sance from  the  obligee,  that  on  the  payment  of  a  lesser  sum 
the  bond  shall  be  void,  and  the  obligee  refuses  the  money 
when  the  same  is  tendered  at  the  time,  when  by  the  defea- 
sance it  is  to  be  paid,  the  obligor  is  not  bound  to  tender  the 
money  in  court;  nor  has  the  obligee  any  remedy  for  it ;  but 
the  tender  must  be  at  the  place  also,  if  one  be  appointed ; 
"  for  the  force  of  the  bond  is  taken  off  as  long  as  the  Htfeasanct 
continues  in  force,  which  must  be  till  there  is  a  default  in 
him  to  whom  it  was  made ;  nor  can  an  action  be  brought  on 
the  defeasance,  which  only  frees  the  party  from  an  action, 
&.c.  but  does  not  of  itself  give  another."  Co.  Lit.  207. 
§  3.  Condition  to  pay  money  between  two  days,  and 
•  payment  on  either,  is  no  performance ;  for  on  either  is 
not  between.  If  the  condition  be  to  pay  money  at  a  day 
named,  to  me,  and  I  direct  the  obligor  to  pay  it  to  one 
I  owe  so  much  more  to,  or  to  lay  it  out  for  me,  or  to  keep 
it  f<>r  such  a  debt  I  owe  him,  and  he  does  so,  and  I  ac- 
cept thereof,  this  is  a  good  performance  of  the  condition : 
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so,  if  to  one 'I  appoint  to  receive  it :  so,  if  the  condition  be   Ch.  144. 
that  a  stranger  pay  me  £10,  and  1  accept  a  horse  for  it,  this    Art.  11. 
is  a  good  performance  of  the  condition  ;  but  it  is  said,  if  the  \_^~v-^_y 
condition  be,  that  one  stranger  pay  £10  to  another  stranger, 
and  the  one  gives  and  the  other  receives  a  horse  in   lieu  of 
the  £10,  this  is  no  good  performance  of  the  condition ;  {but 
quaere  of  this  last  clause.) 

Foreign  money,  counterfeit  money  ;  collateral  acts  tendered.   If  3  Wood'* 
the  condition  be  to  pay  me  £20,  lawful  English  moimy,  and  the  S?'114* 
obligor  pays  me  Spanish  or  any  other  money,  current  in  the 
realm,  the  condition  is  performed ;  so,  if  the  condition  be  to  pay  Co.  L.  Abr. 
me  £20,  and  he  pays  me  some  of  this  £20  in  counterfeit  pieces,  Sf"- Co-1" 
which  I  not  perceiving,  accept,  and  afterwards  find  them  to 
be  counterfeit,  and  send  them  back  to  him,  the  condition  is 
well  performed  ;  and  sending  back  the  money  will  not  cause 
a  breach  afterwards.     But  sec  6  Mass.  R.  182,  and  321  ; 
and  Ch.  1 70. 

§  4.  Condition  to  stand  to  the  award  of  A,  and  he  awards  Sbrp.  Eject, 
me  to  pay  £10  to  B,  by  a  certain  day,  and  at  the  day  I  ten-  W6.— 9 
der  him  the  £10,  and  he  refuses  it,  the  condition  is  well  per-  Bmvml- 48m 
formed,  and  the  bond  saved  ;  the  reason  is,  for  though  the 
award  is  to  pay  money,  yet  there  was  no  previous  debt  or 
duty ;  my  obligation  to  pay  and  do  this  collateral  act  arises 
solely  from  the  award  ;  and  when  I  tender  all  that  enjoins, 
a  tender  in  such  case  being  equal  to  performance,  the  whole 
obligation  is  discharged.     But  some  take  a  difference  be-  3  Int.  Cl. 
tween  debt  on  the  bond  and  on  the  award.  144. 

§  5.  So,  if  the  condition  be,  that  the  obligor  come  such  a  Shep.  Eject, 
day  to  such  a  place,  and  show  me  a  release,  and  he  comes  to  76e- 
the  place,  the  fatter  part  of  the  day,  and  stays  there  till  the 
light  of  the  day  be  gone,  ready  to  shew  the  release,  but  I  come 
not  thither,  this  is  a  good  performance  of  the  condition  ;  for 
it  is  but  a  collateral  act,  there  is  no  debt ;  and  when  an  offer 
is  made  to  do  such  act,  it  is  the  same  as  doing  it.  The  act 
is  entire,  and  the  offer  to  do  it  must  be  as  doing  it,  or  nothing. 
The  offer  must  be  a  performance,  or  as  one  in  law,  or  to  no 
effect  whatever,  but  it  would  be  most  unreasonable  and  be- 
yond the  contract,  after  the  trouble  and  expense  of  the  offer 
to  perform,  and  refusal  or  neglect  of  the  other  party  to  at- 
tend, to  hold  the  obligor  bound  still,  to  show  the  release.  If 
such  should  be  the  effect  of  the  first  offer  or  tender,  such 
would  be  that  of  a  second  or  third,  fee.  and  he  never  could 
discharge  himself,  if  not  by  the  first  proper  tender  or  offer, 
at  the  day  and  place :  and  when  the  bond  is  discharged 
there  remains  no  remedy  for  the  obligee  to  avail  himself  of 
the  obligor's  act. 
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Ch.  144.       §  6.  Quietly  to  enjoy.    So,  if  the  condition  be  (on  one's 
Art.  12.     making  a  lease  of  land  to  me,)  "  to  suffer  me  quietly  to  enjoy 
v^-v-^«   without  the  let  of  him  or  any  other,"  and  neither  he  or  any 
other  by. his  enticement,  disturbs  me,  the  condition  is  per- 
formed ;  and  if  a  stranger  that  hat  title  enters  without  hit 
procurement  or  occasion,  this  is  no  breach  of  the  condition- 
See  Quiet  Enjoyment,  and  Dyer,  25. 
PeA.  nc.  Art.  1 2.  Appearing  at  court.    &  1 .  If  the  condition  be  to 

uo,  760.  appear  at  a  court  named,  such  a  day,  and  answer  J.  S.  and 
at  the  day  he  appears,  but  the  pit.  is  essoined,  &c.  so  that  he 
cannot  be  answered ;  or  the  action  is  discontinued  previous- 
ly, the  condition  is  performed  and  the  bond  saved ;  but  the 
deft,  must  have  his  appearance  entered  on  the  record. 
3  In*.  Ci.  §  2.  Tender,    So,  if  A  be  bound  in  two  hundred  quarters 

aim  ~0m—  °^  corn' to  deliver  one  hundred  quarters,  and  A  tender  one 
Co!l.307—  hundred  at  the  day,  this  is  performance  and  a  discharge, 
9  Co.  79 ;  in  and  he  shall  not  plead  uncore  prist :  for  though  the  corn  is 
Peytoc'i  ydft  of  fa  condition,  yet  it  is  perishable,  and  is  chargeable 
CMe'  to  keep;    "and  the  reason  why,  in  the  case  of  the  bond 

(for  money,)  the  sum  mentioned  in  the  condition  is  not  lost, 
by  the  lender  and  refusal,  is  because  it  is  not  only  a  duty 
and  parcel  of  the  bond,  but  also  because  the  obligee  had  re- 
medy by  the  law  for  it;"  so,  if  a  bond  with  condition,  to  doa 
collateral  act,  as  to  deliver  timber,  &c.  abide  by  an  award, 
&c.  tender  and  refusal  is  a  performance,  and  a  bar  forever ; 
and  the  deft,  if  sued,  need  not  plead  uncore  prut, 
Co.  L.  t07.  §  3.  In  all  conditions  for  paying  a  gross  sum,  as  to  lands, 
if  a  lawful  tender  be  once  refused,  the  payer  is  forever  dis- 
charged; but  this  is  when  a  feoffment  is  made,  with  a  condi- 
tion to  pay  money  as  a  gratuity;  for  if  there  be  a  debt  pre- 
cedent,  to  secure  which  the  feoffment  is  made,  though  the 
feoffee  refuse  to  accept  it,  yet  he  may  have  an  action  of  debt 
for  it.  If  A  be  bound  in  £100,  condition  to  pay  £50,  at  a 
future  day,  and  he  at  the  day  tender,  he  saves  the  penally, 
and  must  plead  uncore  prist,  and  tender  (he  money  in  court ; 
for  the  money  tendered  was  parcel  of  that  contained  in  the 
obligation,  "  and  the  tender  shall  be  intended  to  be  made  to  save 
And  4  lai.  the  penalty."  If  the  pit.  take  issue  on  the  tender,  and  it  is 
Cl.  4l«.  found  against  him,  he  loses  the  money  forever  for  his  Jolt* 
plea.  If  the  condition  of  a  bond  be  to  do  a  collateral  act, 
and  the  obligee  refuse  to  accept  the  tender  thereof,  the  obli- 
gor is  discharged  forever. 
»  Co.  79.  §  4.  Why  a  condition  to  do  a  collateral  act  cannot  be  satisfied 

by  money  or  accord,  &c.  see  Accord  and  Satisfaction,  and 
Peytoe's  case,  9  Co.  79.  "  The  original  contract  was  not  for 
money,  but  a  collateral  thing ;"  "  and  in  such  case,  if  the 
obligor  tenders  it  at  the  day,  and  the  other  refuses,  he  shall 
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'  plead  it,  without  saying  it  is  ready ;"  for  the  corn,  kc.  is   Ca.  144. 
perishable  and  is  chargeable  to  keep.  •#*"'•  18. 

§5.  So,  a  bond  to  pay  £100,  and  afterwards  &  defeasance    ^-v-w 
is  made,  to  pay  £50,  this  less  sum  in  the  defeasance  is  collal-  9  Co.  70, 
eral,  aod  therefore,  "if  the  obligor  tender  it  at  the  day,  **jJwl'M 
and  it  is  refused,  the  obligee  loses  it  forever ;    (cites  H.  VI.  cro,  KJ.  755, 
2;)  otherwise  of  a  bond  with  a  condition  to  pay  a  less  sum."  Cotton  v. 
The  money  in  the  condition  is  part  of  the  debt ;  not  so,  that  <*"«*«■ 
in  the  defeasance.    And  a  tender  of  the  sum  in  the  defea- 
sance is  no  confession  of  that  in  the  bond. 

§6.  So,  if  the  condition  be,  that  a  stranger  make  a  bond  3  Int. CI. 
to  the  obligee,  and  he  refuse  it  when  tendered,  this  is  a  good  j45'  14?T~ 
performance  of  the  condition,  and  uneore  prist  need  not  be  p^L"i  e, 
pleaded.     The  stranger's  act  collateral  to  the  obligor's  bond,  Nevel. 
is  also  on  the  principle  of  the  release  above. 

§7.  So,  if  A  be  bound  to  E,  that  J.  S  a  stranger,  perform  3,D»-  CI. 
all  the  covenants  in  a  certain  indenture  between  said  B  and  vni— is 
J.  S.  and  there  is  a  covenant  in  it,  that  J.  S.  pay  B.  £100,  u.  VIM.  12. 
on  a  certain  day ;  lender  by  J.  S.  and  refusal  by  B,  is  a  bar 
forever.     This  £100  is  collateral  to  A's  bond:  sorif  the  4  1m.  Cl. 
condition   be  to  pay  money  to  a  stranger,  the  money  to  be  417. 
paid  is  no  part  of  the  bond  debt. 

Whenever  "the  condition  is  collateral  to  the  bond,  that  is  4  Int.  CI. 
not  parcel  of  it,  there,  tender  and  refusal  is  a  perpetual  bar."  iVJ'^F0*  ^* 
As  if  a  "man  be  bound  in  £100,  to  deliver  corn,  or  timber,  bfowb.«i. 
to  perform  an  award,  or  bound  by  award  to  pay  £20." 

§6.  But  if  A  tender  money  due  to  B,  and  none  is  ready  41ns.  Cl. 
to  receive  it,  and  after  B  demands  it,  and  A  refuses,  and  417. — 1 
B  bring  debt,  and  the  tender  is  pleaded,  A  shall  pay  dama-  Bl01"&.  Wi- 
ns after  the  demand ;  for  he  cannot  plead  always  ready,  as 
he  must  in  pleading  such  a  tender.     Tout  temp  prist  is  ever 
to  be  pleaded,  when  the  tender  does  not  discharge  the  debt 
or  duty,  and  embraces  all  time  after  the  debt  becomes  pay- 
able. 

§9.  Condition  to  deliver  possession;  as  to  deliver  the  key  3  Wood'i 
of  a  house,  and  the  quiet  possession  to  J.  S,  to  the  use  of  the  ,  B*.„,5'7~ 

...  ii  .  ■  ■  sii  l-  i  i  .  Ju*-  Init.L.. 

obligee;  and  the  obligor,  (the  house  being  cleared,  and  every  a  1'.  1,1.44. 
one  out  of  it,  and  the  door  locked,)  deliver  the  key  to  J.  S. 
the  condition  is  well  performed  ;  but  J.  S-  or  the  obligee,  or 
his  deputy,  ought  to  come  and  receive  the  possession. 

§  10.  When  a  contract  to  pay  monies,  at  several   times,  l  Str».  515, 
may  be  sued,  or  a  condition  viewed  as  broken,  see  Am.  Preced.  La»d». 
67,  and  3  Wood's  Con.  115,   116  ;  see  Ch.  28.     Bond  pay-  H,r™- 
able  by  instalments  becomes  due,  if  one  be  unpaid. 
vol.  v.  24 
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Ch.  144.  §11.  When  the  obligee  must  give  a  release,  fyc.;  as  if  A 
Jirt.  13.  be  bound  to  B,  in  a  single  bond  or  bill,  to  pay  £10  at  a  day 
v^n^^'  named,  and  A  then  tender  it  to  B,  "so  as  he  will  give  him 
3  Wood's  his  bill  or  give  him  a  release  for  the  money,"  and  he  refuses 
Cob.  115.—  \0  d0  jt,  and  then  A  refuses  to  pay,  the  bond  is  saved  ;  for 
62-  Debt  ""  tne  obligor  is  not  bound  to  pay  the  money  unless  the  obligee 
43-  Fait,'  will  give  up  the  bill,  or  give  a  release  to  him;  but  if  a  bond 
105.  be  with  condition,  it  is  otherwise ;  for  here  the  obligor  must, 

at  his  peril,  pay  the  money,  though  the  obligee  refuse  to  de- 
liver up  the  bond,  or  give  a  release ;  for  it  is  said  in  some 
books,  the  obligor  may  prove  the  payment  by  witness  in  the 
case  of  the  condition,  and  so  discharge  his  bond. 
Djer  30  51.  §  12*  W tne  obligee  occasion  the  forfeiture  of  his  bond,  it 
is  cancelled ;  and  in  an  action  on  a  bond  it  is  no  plea,  that  it 
was  delivered  as  a  release  to  the  deft,  and  so  not  his  deed. 
A  redelivery  is  no  acquittance;  it  does  not  discharge  the 
bond  ;  but  it  is  an  invariable  rule  to  view  a  bond  as  yoid, 
paid  and  given  up. 

§  13.  Bar  to  part  of  the  debt  on  bond  is  bad,  admitting 

429  Ti'tz-  tne  Plts-  riSht  t0  a  P***  of  lhe  t,eDt-  C""8 '  the  defl'9-  Plea 
geraldv.  admits  the  pit's,  right  to  recover  043.17;  and  yet  his  plea 
llart.  &al.     goes  to  the  action.      His  defence  is  in  equity,  where  the 

penalty  will  be  reduced  to  the  sum  due. 
perk.  tec.  Art.  13.   When  the  condition  is  broken,  and  the  bond 

7GB,  769.  may  be  sued. — §  1.  It  is  never  broken  till  the  day  of  per- 
formance arrives  ;  and  so  then  the  obligor  must  do  all  he  can 
to  perform  ;  as  to  make  a  feoffment,  he  must  be  on  the  land, 
whether  the  feoffee  come  or  not.  Difference  between  the 
act  of  God,  and  of  the  obligor- 

§2.  But  if  the  condition  be  to  enfeoff  me  by  a  certain 
112.— 5  (J™  day,  an('  before  that  day  the  obligor  enfeoff  another  of  the 
21,  in  land,  the  condition  is  broken;  and   if  he  repurchase  before 

M»jn«  ca«e.  the  day,  and  then  enfeoff  me,  this  will  not  cure  the  breach 
~-21  E.  IV.    once  mojei  Dy  which  he  was  disabled  to  perform  :  decided 
in  debt  on  bond  conditioned  to  perform  covenants,  to  convey, 
&c. ;  nor  have  I  the  true  title- 
SWood'i  §3-  If  the   condition  be   to   enfeoff  A  and  B  by  a  day 

Con.  117.      named,  and  A  dies  before  the  day,  the  condition  is  broken  if 

the  obligor  do  not  enfeoff  B. 
7  H.  VI.  24.       So,  if  the  condition  be  to  make  me  an  estate  on  request, 
'    and  the  obligor  tenders  me  an  estate  before  I  request  it,  and 
afterwards  I  request  it,  and  he  refuses,  the  condition  is  bro- 
ken. * 
2Co  3  4          §4-  3o,  if  the  condition  be  to  make  a  good  estate  of  land 
MnB»er*>  '      to  me  in  fee  simple,  by  the  obligor  and  his  son,  and  such  assur- 
er.—2  Co.  ance  as  1  or  my  counsel  shall  devise,  and  I  devise  and  ten- 
15'                der  a  release  to  the  obligor  and   his  son,  to  seal,  and  they 
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delay  and  refuse  to  seal  it,  until  they  can  show  it  to  their    Ch.  144. 
counsel  to  be  advised  upon  it,  the  condition  is  broken ;  but  if  Art.  13. 
they  be  illiterate,  and  refuse  to  execute  it  until  they  can  get  it    \^-v^s 
read,  this  is  no  breach  :  so,  he  may  refuse  till  the  deed,  if  in  a 
foreign  language  he  does  not  understand,  be  explained  to  him, 

§  5.  If  the  condition  be  that  A  pay  me  £10,  at  a  day  and  Keilw.  60,— 
place  named,  and  at  the  day,  I  seeing  him  going  to  the  place  j? ,Wo0'1' * 
to  pay,  and  desire  him  to  forbear,  and  he  does,  and   pays     on' 
not  the  £10,  this  is  a  breach  of  the  condition  ;  otherwise,  if 
by  actual  force  1  hinder  him. 

§  6.  But  if  the  condition  be  to  pay  rent,  it  is  no  breach  SWood'i 
not  to  pay,  so  long  as  the  obligee  keeps  possession  of  all  or  ^2 ' l18' 
part  of  the  land. 

§  7.  If  the  condition  be  to  defend  to  me  lands  for  twelve  9Co-  S1 — 
years,  &c.  and  I  am  entered  upon  by  a  stranger,  though  not  Co'  **  384' 
impleaded,  the  condition  is  broken. 

§  8.  So,  if  the  condition  be  to  stand  to  the  award  of  J.  S.  jj  yf^,'~ 
and  afterwards  the  obligor  countermands  the  submission  made  Con.  119.— 
to  J.  S.,  this  is  a  breach  of  the  condition. 

§  9.  So,  if  the  condition  be  that  he  appear  ata  court  nam-  n^°n9*— 
ed,  on  such  a  day,  and  at  the  day,  he  is  kept  in  prison  at  D*er,  25. 
my  suit,  so  as  he  cannot  appear,  his    non-appearance  is    no 
breach  of  the  condition  ;  otherwise,  if  imprisoned  for  felony, 
or  any  other  such  cause  of  his  own. 

§  10.  So,  if  the  condition  be  that  the  obligor  ride  with  S. 
S.  to  Dover,  such  a  day,  and  he  does  not  go  there  that  day, 
the  condition  is  broken  ;  for  he  undertakes  for  him,  and  must 
get  him  to  go  there. 

§  1 1.  So,  if  the  condition  be  that  the  lessee  shall  not  alien 
the  land  without  my  license,  and  I  die,  and  then  he  aliens  it, 
this  is  a  breach  of  the  condition. 

§  18.  Laches  in  the  obligees.  Bond  conditioned  the  princi-  10  Eait,  34. 
pal  obligor  account  for  tolls  he  collected  for  them  ;  they  Trent.  N«*f- 
neglected  eight  or  nine  years  properly  to  examine  his  ac- satio  om* 
count,  &c.  ;  yet  the  obligees  recovered.  luiiey. 

§  13.  If  the  obligor,  in  bond,  make  the  performance  of  the  \  Ld.  lUjm- 
condition  impossible,  the  bond  is  forfeited,  and  condition  112,  Hulbert 
broken  ;  secus,  where  the  impossibility  is  occasioned  by  the  ••  Watii  &d. 
act  of  God. 

»    §  14.  Debt  on  a  bond,  condition  to  pay  an  annuity  of  £40,  i^uP'j' 
and  to  such  person  as  the  obligee  shall  by  will  appoint;  the  e^,°  ^g,,,.. 
condition  is  not  broken  by   non-payment  to  such  residuary  too. 
legatee  of  the  obligee,  where   no  specific    appointment  is 
made.     The  power  of  appointment  by  will  is  not  executed 
by  a  mere  devise  of  the  residue.     Plea,  no  person  appointed 
by  will,  &c.  issue  on  this  fact. 
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§  15.  A  penal  bond  conditioned  to  pay  a  less  sum  gene- 
rally, and  oo  day  of  payment  named,  is  payable  the  day  of 
the  date,  and  if  not  then  paid,  the  condition  is  broken  ;  and 
interest  ts  due  on  such  a  bond,  though  not  expressly  reserv- 
ed.    7  D.  &  E.  124,  Farquhar  v.  Morrice. 

§  16.  Debt  on  two  bonds  given  by  the  deft,  to  the  bank- 
rupt, conditioned  the  obligor  indemnify  the  obligee  from  all 
sums  he  should  pay,  or  be  liable  to  pay  on  the  obligor's  ac- 
count before  executed ;  a  minute  was  endorsed,  that  the  ob- 
ligee "  hath  given  an  undertaking  not  to  sue  on  the  bond,  or 
to  assign  it,  until  after  the  said  Preston's  death."  Held,  this 
memorandum  was  part  of  the  condition,  and  hence  it  was 
not  broken  in  the  obligor's  lifetime,  and  only  his  representa- 
tives could  be  sued. 

§  17.  Jin  election  in  the  condition  of  a  bond;  as  where  in 
one  the  obligor  was  bound  to  pay  $600  for  a  patent-right,  at 
the  end  of  twelve  months,  or  to  account  for  the  profits  to  the 
obligee.  The  obligor  sold  the  right  to  A,  and  made  no 
election  in  the  twelve  months,  (he  may  perform  either  part.) 
Hence  he  failed,  and  the  condition  was  broken  ;  and  held,  he 
bad  lost  his  election,  and  the  obligee  bad  it,  and  might  elect 
to  sue  for  the  8600. 

§  18.  Want  of  consideration  cannot  be  pleaded  in  bar  of 
an  action  on  a  bond.  8  Johns.  R.  177 ;  see  Ch-  62,  a.  4,  s 
21 ;  2  Johns.  R.  179,  Dorian  v.  Sammis  ;  7  D. &  E.  477  ;  4 
East,  200. 

§  19.  Also,  a  remedy  in  equity  against  the  executor  of  a 
deceased  joint  obligor;  as  where  Nutt  S?  Baker,  partners  in 
trade,  borrowed  money  on  their  joint  bond  ;  Baker  survived 
and  became  a  bankrupt ;  the  obligee's  executor  recovered 
out  of  his  estate  a  dividend  in  part,  and  then  filed  his  bill 
against  Vaughan  as  executor  of  Nutt,  to  have  the  deficiency 
supplied  out  of  his  assets.  Held,  it  was  money  lent  to  both ; 
hence  a  debt  arose  against  both :  also,  if  a  bond  intended  to 
be.  joint  and  several,  is  by  mistake  filled  up  a  joint  bond  only, 
equity  will  consider  it  as  joint  and  several.  3  Ves.  J.  513, 
Burn  v.  Burn ;  9  Ves-  J.  125,  Gray  v  Cheswell ;  10  Ves.  J. 
Underhillu.  Harwood  ;  1  Br-  Ch.  Ca.  29. 

A  like  case  in  New  York,  1  Cain.  Er.  122.  This  was  a 
joint  note  made  by  A,  B  and  C ;  A  died  solvent,  and  B  and  C 
were  insolvent-  And  held,  in  the  Court  of  Errors  on  an  ap- 
peal from  the  decree  of  the  chancellor,  the  administratrix  of 
the  deceased  party  who  had  assets,  was  liable,  though  the 
remedy  at  law  against  her  was  gone,  on  the  grounds  the  three 
makers  of  the  note  were  to  be  considered  as  partners  as  to 
this  transaction,  and  the  consideration  received  by  them  was 
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for  the  mutual  benefit  of  them  all,  and  courts  of  equity  daily   Ch.  144. 
give  releaf  when  the  remedy  at  law  is  gone.  -in.  13. 

But  a  like  decree  being  made  against  the  executor  of  a    ■^#,v-%> 
surety  ina  joint  bond,  this  decree  was  reversed  on  an  appeal,  2Wa»h.i30, 
on  the  ground  the  surety  had  been  neither  the  borrower  nor  5*r?"0Q  •■ 
user  of  the  money  lent  to  and  used  by  the  principal,  but  se- 
curity only :  hence  the  surety  was  no  further  bound  in  equity 
than  he  was  by  contract  at  law ;  and  his  executor  was  not 
bound  at  all  at  law,  where  the  principal  survived,  though  in- 
solvent. 

Also,  held  in  this  case,  that  a  joint  note  cannot  be  set  up  2  Hen.  ft  M. 
in  equity  against  the  representatives  of  the  deceased  maker,  i^Chaod- 
but  on  the  ground  of  moral  obligation  antecedently  existing  NeaPi  exi"„. 
on  his  part  to  pay  the  money.  Quaere,  on  what  principle  was 
this  case  decided  ? 

§  20.  A  surety,  when  discharged.    The  general  principle  * Vef-  J-I?40' 
seems  to  be,  if  the  obligee  in  the  bond  does  any  act  without  nngton_-Vo 
the  consent  of  the  surety,  to  his  injury,  it  is  a  discharge  to  John*.  R. 
him  in  equity  ;  as  if  he  increases  his  risk  by  such  act,  without  587.-2. 
the  surety's  consent:  so,  cannot  vary  the  original  contract,  Caig'1^% 
as  that  varies  his  risk;  as  if  the  holder  of  a  bill  give  further  Atk.R.9l. 
time  to  the  acceptor ;  and  as  in  Rees  v.  Berrington ;  as  where  —4  Vw.  J. 
A  and  B,  with  C  their  surety,  gave  a  joint  and  several  bond  824, 

to  D,  conditioned  to  pay  £- ,  half  December  31,  1789, 

and  half  December  31,  1790;  September,  1790,  D  died,  and 
afterwards,  September  27, 1790,  all  the  sums  remaining  un- 
paid, D's  executor  agreed  with  A  and  B,  and  took  their  pro- 
missory notes  for  the  first  instalment,  payable  April  31, 
July  21,  and  October  21,  1791,  and  January  21,  and  April 
21,  1792  ;  and  for  the  second  instalment  on  the  bond,  their 
other  notes,  payable  July  21,  and  October  21,  1792,  and 
January  21, 1793  :  A  and  B  paid  to  D  the  three  first  notes, 
and  about  October  20,  1792,  by  a  new  arrangement  the  other 
notes  were  exchanged  for  four  other  notes,  dated  October  22, 
1792,  payable  May  25,  June  25,  September  25,  and  Decem- 
ber 26,  1793  :  about  December  7,  1792,  i  commission  of 
bankruptcy  issued  against  A  and  B,  and  C's  executor  proved 
bis  debt  by  the  bond  and  four  last  notes ;  the  surety  was 
absent,  and  might  have  secured  himself  by  monies  he  had 
had  in  his  hands,  had  he  had  notice  of  these  transactions ; 
but  as  he  had  not,  held,  he  was  discharged  in  equity :  Wat 
so  held  in  suit  on  the  bond,  and  on  his  petition  in  chancery 
for  an  injunction.  See  on  this  point  also,  3  Atk.  91,  Nesbit  v. 
Smith ;  2  Bro.  C.  C.  579 ;  Heath  p.  Percival,  1  P.  W.  682 ; 
Laww.  East  India  Company,  4  Ves.  J.  624;  4  Dallas,  135, 
283 ;  1  Eq.  Abr.  79.  In  all  these  cases,  the  obligee  by  some 
positive  act,  and  without  consulting  the  surety,  postponed  his 
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Ch.  144.    right  to  sue,  at  least  in  equity.  But  at  law,  an  obligee's  neg- 
Jirt.  14.     Iect  to  sue  as  soon  as  he  might,  or  to  call  to  an  account,  is 
v^-v-^*'    not  an  estoppel  in  an  action  against  the  sureties,  though  the 
10  East,  34,  neglect  was  eight  or  nine  years.     See  Kirby,  397,  Deming 
—Sec.  is.      tr.  Norlon  ;  aliter,  if  the  obligee,  by  a  new  agreement,  de- 
lay his  right  to  sue. 
2=4°bM'B'         §  81"  A  surety's  case  in  equity,  is  as  at  law  ;  is  discharged 
if  the  creditor  by  express  agreement  with  the  principal,  vary 
the  terms  of  the  contract     Ch.  1 79,  a.  5,  s.  20. 
— HrThns*        Warren,  the  respondent,  filed  a  bill   in  chancery  against 
R.  587, 596,  Raihbone  and  son,  the  appellants  ;  decree  for  W.  and  ap- 
Kathbone  &   peal,  &c.  In  the  Court  of  Errors,  held,  1.  If  the  obligee  do 
■l.  r.  War-     gj,  act  \q  the  surety's  injury,  or  varies  the  terms  of  the  obli- 
^Ve*"}'     gati°ntor  enlarges  the  time  of  performance  without  his  c  on- 
824.— s  Bro.  sent,  the  surety  is  discharged;  as  when  the  pit  got  judgment 
c.  c.  670.—  against  the  deft,  about  going  to  sea,  and  agreed  with  him  in 
47&hn>' "     writ'ng  not  to  taBlc  out  execution  against  him  for  the  purpose 
of  fixing  the  bail,  until  after  a  certain  day,  and  the  deft,  paid 
the  pit.  a  sum  of  money  for  the  indulgence :  this  arrangement 
was  without  the  bail's  knowledge,  it  was  held  to  discharge 
■  them ;  and  they  being  fixed  at  law,  and  prosecuted  on  the 
recognizance,  equity  could  afford  relief  and  grant  a  perpetual 
injunction,  the  remedy  at  law  being  doubtful:  2.  Though 
nothing  passes  between  the  bail  and  pit  in  a  cause,  yet  the 
bail  are  viewed  as  sureties  by  act  and  operation  of  law,  and 
are  entitled  to  the  benefit  of  the  general  principles  relative 
to  sureties, 
l  Bo*.  &  P.        §  22.  Guarantee  where  not  discharged,  &c-  As  where  the 
419,  Peal  &  deft,  became  bound  to  the  pits,  for  the  honesty  of  one  Good- 
ai.  t>.  T»t-      rich,  acting  as  cashier  of  their  banking  house,  who  embez- 
zled, &c.      Held,  the  pits,  had  their  action  against  the  deft, 
as  guarantee,  though  three  years  elapsed  without  notice  to 
him  by  the  pits-  of  the  embezzlement ;  at  least  if  he  was  ac- 
quainted with  it  from  any  quarter,  and  it  do  not  appear  they 
concealed  it    from  him  industriously  ;  nor  will  he  be  dis- 
charged from  his  guarantee,  though  the  pits,  appear  to  have 
given  credit   to    Goodrich  for  the  amount  of  the  sum  em- 
bezzled. 
7  Joimn.  R.        §  23.  Surety  discharged  by  the  laches  of  the  supervisors 
333,  the  peo-  \n  not  prosecuting  loan  officer,  for  whose  conduct  the  surety 
pie  i.  Janwn  wa>  bound — neglect  for  ten  years,  when  the  loan  officer  be- 
came insolvent 
Ease  and  fa-        *HT-  14'  B°n{&  to  officers,  &c.  §  1.  Many  bonds  given  to 
vour.  officers  are  taken  out  of  the  principles  of  the  common  law 

by  statutes-  The  first  important  act  on  the  subject,  adopted 
33  H.  VI  nere>  ,s  tne  33  H-  VI-  Chi  10>  commonly  called  the  statute 
Ch.  io.  '      of  ease  and  favour.    By  this  statute  it  is  enacted,  that  she- 
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riffs,  under-sheriffs,  coroners,  keepers  of  prisons,  &c.  "  shall  Ch.  144. 
not  by  evasion,  or  under  colour  of  their  office,  lake  any  other  -irt.  14. 
thing  by  them,  nor  by  any  other  person,  to  their  use,  profit,  s*^v-^/ 
or  avail,  of  any  person  by  them,  or  any  of  them,  to  be  ar- 
rested or  attached,  nor  of  any  other  of  them  for  the  omit* 
ting  of  any  arrest  or  attachment  to  be  made  by  their  body, 
or  of  any  person  by  them,  or  any  of  them,  by  force  or  colour 
of  their  office,-  arrested  oratlacbed  for  fine,  fee,  or  suit  of 
prison,  mainprise,  letting  to  bail,  or  showing  any  ease  or 
favour  to  any  such  person  so  arrested,  or  to  be  arrested,  for 
their  reward  or  profit,  but  such  fees,"  as  are  by  law  establish- 
ed; and  that  sheriffs,  under-sheriffs,  coroners,  keepers  of 
prisons,  &c.  "  shall  let  out  of  prison  all  manner  of  persons 
by  them,  or  any  of  them,  arrested,  or  being  in  their  custody, 
by  force  of  any  writ,  bill,  or  warrant,  in  any  action  personal, 
or  by  cause  of  indictment  of  trespass,  upon  reasonable 
sureties  of  sufficient  persons,  having  sufficient  within  the 
counties,  where  such  persons  be  so  let  to  bail  or  mainprise, 
to  keep  their  days  in  such  places  as  the  said  writs,  bills,  or 
warrants  shall  require,"  except  such  person  or  persons  as  be 
in  their  ward  by  condemnation,  execution,  or  capias  ullega- 
tum,  surety  of  the  peace,  or  by  special  commandments  of  the 
justices ;  "  and  that  no  sheriff,  or  any  of  his  officers  or  minis- 
ters aforesaid,  shall  take,  or  cause  to  be  taken,  or  make  any 
obligation  for  any  cause  aforesaid,  or  by  colour  of  tbeir 
office,  but  only  to  themselves,  of  any  person,  nor  by  any  per- 
son, which  shall  be  in  their  ward,  by  the  course  of  the  law, 
but  by  the  name  of  their  office,  and  upon  condition  written, 
that  the  said  prisoners  shall  appear  at  the  day  contained  in 
the  said  writs,  bills,  or  warrants,  and  in  such  places  as  the 
said  writs,  bills,  or  warrants  shall  require  ;  and  if  any  of  the 
said  sheriffs,  or  their  officers  or  ministers  aforesaid,  take  any 
obligation  in  other  form,  by  colour  of  their  offices,  the  same 
shall  be  void."  A  bond  to  the  pit.  himself,  is  not  within  this 
statute.     3  Salk.  74. 

§3.  In  the   construction  of  this  statute  it  has  been   held  :  <,  food's 
1.  That  such  bonds  as  only  differ  in  form  from  it,  are  good  ;  con.   100— 
so   that  if  a  prisoner  make  one  conditioned  to  appear  and  Villier'i 
answer  in   a   plea   of  debt,  and  does  not  state  the  cause  of  |""'  *,ro-  '" 
debt,  is  good.     Where  a  sheriff  sued  his  officer  oo  his  bond 
given  for  good  behaviour — form  of  his  plea  of  performance 
of  conditions  and  covenants,  7  Went.  407, 400. 

2.  If  the  sheriff  take  but  one  surety,  or  two  deficient  ones, 
or  two  of  another  county,  the  bond  is  good.     So,  if  the  debt  ,nJ Oo.  101, 
for  which  one  is  arrested  be  £300,  and  the  sheriff  takes  bail  £jV  c""" 
but  £100  for  his    appearance,  this  is  a  good  bond,  and  con- 
cerns the  officer  only  ;  but  in   this  case  of  Beawfage,  are 


KUvCoiHjIe 


192  DEBT. 

Ch.  144.  stated  many  cases  of  bonds  to  officers  made  void  by  this  act, 
Jirt.  14.  as  a  condition  to  be  a  true  prisoner,  to  pay  for  food,  &c. 
«^v-"*^  §  3.  A  negotiable  note  endorsed  instead  of  a  bail  bond,  is 
8  Johns.  R.  void ;  as  where  a  deputy-sheriff,  instead  of  such  bond  from 
98,  strong  v  ^,  whom  he  had  arrested,  took  from  him  a  negotiable  note, 
d— f,Co.*  made  by  B,  which  A  endorsed  in  blank  to  the  deputy-sheriff, 
101,  b.  for  his   security  ;  and  he  afterwards  sued  as  endorsee,  the 

maker.     Held,   the  assignment   of  it  to  the  deputy-sheriff, 
was  illegal  and  void,  being  contrary  to  the  statute;  and  that 
the  maker  might  avail  himself  of  the  fact  to  defeat  the  action. 
7  Johns.  R.  159,  426. 
7  Johns.  R.        §  4-  Bond  taken  on  letting  one  in  execution  go  at  large, 
159, 160,       is  void;  as  where  a  deputy-sheriff  took  a  bond  to  indemnify 
L»*e  o.  Pal-  njm  for  all   costs  and  damages,  for  not  taking  one   against 
mer  whom  there  was  a  ea.  sa.  to  prison,  as  security  for  the  debt 

Held,  this  bond  was  void,  as  taken  for  ease  and  favour,  or 
by  colour  of  his  office,  and  not  in  the  form  prescribed  by  the 
statute  ;  also  the  party  was  in  execution. 
i  Johns.  R.      §  5,   The  deputy's  bond  to  the  sheriff  continues  in  force, 
Hn'b'^r       though  his  commission  be  renewed,  Sic. ;  as  where  a  sheriff 
Smith  U  al.    took  a   bond  from  his  deputy,  for  the  due  execution  of  the 
—Sec.  IS.      office  of  deputy.   Held,  it  continued  in  force  as  long  as  the  ob- 
ligee was  sheriff  and  the  obligor  deputy ;  and  where  a  person 
was  appointed  sheriff  in  1801,  and  his  commission  was  re- 
newed in  1803,  held,  there  was  no  necessity  to  renew  the 
bond  in  1803,  but  the  deputy  remained  liable  on  the  bond,  as 
well  for  all  acts  done  after  1803,  as  before,  as  long  as  the 
sheriff's  authority  was  continued  and  uninterrupted  ;  and  the 
other  party  continued  to  act  as  deputy.     Held,  a  warrant  of 
attorney  given  by  the  prisoner  and  A,  to  the  sheriff,  to  confess 
judgment,  on  a  bond  given  to  him  for  the  liberties  of  the 
prison,  was  void, 
s  Bm.  ft  P.        §  6.  Bail  filed  before  the  rule  expired,  to  bring  in  the  body, 
^Plnnblne  **  *".#««»'  >  as  wh««  the  sheriff  arrested  a  party  and  allow- 
*  ed  him  to  go  at  large,  without  taking  a  bail  bond,  and  returned 
cepi  corpus,  and  so  put  in  bail.     Held,  he   was  not   liable 
either  to  an  action  of  escape  or  false  return  ;  and  8  Boa.  & 
P.  246,  the  same  practice  nearly,  Allingham  V.  Flower. 

Where  bail  bond  is  not  discharged  by  a  surrender  of  the 
party,  &c.  He  was  arrested  on  civil  process,  and  discharged 
on  giving  the  bond  to  the  sheriff,  and  notice  of  his  surrender 
was  given  to  the  sheriff  and  to  the  gaoler,  and  he  let  him 
out  of  custody.  Held,  the  gaoler  was  not  liable  ou  his  bond 
of  indemnity  to  the  sheriff,  as  for  an  escape  in  the  former 
suit ;  for  it  was  optional  in  the  sheriff  to  accept  such  surren- 
der, made  before  the  return  of  the  writ,  and  the  party  was 
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not  legally  in  the  custody  of  the  sheriff  or  gaoler,  by  such    Ch.  144. 
notice  of  surrender,  not  accepted  by  the  sheriff.  Art.  1 4. 

If  the  sheriff  take  security  of  one  in  execution,  for  the  pay-  >^v%^ 
ment  of  the  debt,  and  discharge  him,  this  is  an  escape.     7 
Johns.  R.  319. 

§  7.  Officer*1  bond*  and  contracts.     Indemnity  to  the  sheriff  l  L.  Raj-. 
for  a  year,  against  his  bailiff's  acts,  cannot  be  recalled,  &c.  ??V  wSJ 
The  person  giving  such  security,  afterwards  gave  notice  to  l^  325.  * 
the  sheriff  he  would  no  longer  be  answerable  tor  the  conduct 
of  the  person  for  whom  given.     Held,  the  sheriff  was  not 
bound  to  regard  the  notice,  and  that  the  person  who  had 

S'ven  the  indemnity,  could  not  discharge  himself,  unless  by 
e  consent  of  those  in  whose  behalf  it  was  given. 

§  8.  An  undertaking  to  appear  instead  of  a  bait  bond,  won7D.SE. 
escape,  &c. ;  as  where  the  sheriff 's  officer  arrested  one,  and  J0®'  l£j*L 
took  an  undertaking  for  his  appearance,  instead  of  a. bail  phu'Etid. 
bond,  without  the  pit's,  assent,  and  bail  above  was  not  duly  321. 
put  in.    Held,  the  sheriff  was  liable  to  an  action  for  an  w- 
cmw,  and  the  court  refused  to  relieve  him  by  permitting  him 
afterwards  to  put  in  and  justify  bail. 

And  where  be  neglected  to  take  a  bail  bond,  the  Court  of  *  Bc*.fc  p. 
Common  Pleas  would  not  permit  the  dell,  to  justify  bail  after  fuatchew 
an  action  for  an  escape  was  commenced.     6  Johns.  R.  183, 
184,  Stone  v.  Wood. 

§  9.  And  the  bail  bond  or  security,  to  the  sheriff,  must  be  in  l  D.  ft  E. 
the  particular  form  prescribed  by  23  H.  VI.  Ch.  10 ;  if  not  so  *£^J£™ 
it  is  void ;  and  this  statute  requires  the  bond  to  be  given  to  the  7  p.  ^  £ 
sheriff  a»  suck,  for  the  appearance  of  the  party,  and  for  no  109.— 4 
other  purpose  j  (but  see  Mass.  Form,  Ch.  1 50.)    It  must  be  ftf'JS* 

Sven  to  such  officer  as  has  the  return  of  the  process.     But  418' 
e  deft's.  attorney  may  engage  to  the  pit.  or  his  attorney. 

§  10.  A  bond  taken  by  a  sheriff,  that  a  person  in  ezecu-  X  Johm.  R. 
lion  shall  remain  a  true  and  faithful  prisoner,  is  void ;  but  if  ?9,?°1';  *■ 
he  take  one  for  the  ease  and  convenience  of  the  prisoner,  so 
that  he  may  go  at  targe  within  the  prison  walls,  and  condi- 
tioned he  remain  a  true  prisoner,  is  valid.  It  is  not  for  ease 
and  favour,  though  not  taken  in  the  manner  directed  by  the 
act,  (New  York  act,)  relative  to  gaol  liberties.  Not  for  ease 
and  favour,  when  the  person  is  not  in  custody. 

The  sheriff  is  not  bound  to  sell  goods  in  dispute  except  indem-  1  CainM' 
nity  be  offered  him ;  as  where  an  inquisition  was  made  by  a  i^C~* 
sherijps  jury,  to  ascertain  if  the  property  of  the  goods,  seiz-  lfi:  H  4$s 
ed  on  a  fieri  facias,  was  in  the  deft,  or  not,  and  as  found  not  — oJohm. 
to  be  in  him,  the  sheriff  returned  nulla  bona ;  and  this  find-  R-  iB6jB»y- 
mg  was  a  conclusive  defence  in  an  action  against  him  for  a  j,eriir&  j"* 
false  return,  he  acting  fairly ;  but  if  an  adequate  indemnity  _io  John*.' 
be  offered  him  in  such  case,  and  he  unreasonably  refuse  it,  R.  98. 

vol.  v.  25 
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he  it  bound  to  proceed  and  sell  the  goods,  or  be  liable  for  a 
false  return :  but  not  valid  as  to  the  owner  of  the  goods. 

§  11.  Where  the  sheriff  is  sued  for  an  escape  of  a  pri- 
soner, admitted  to  the  gaol  liberties,  the  court  will  stay  exe- 
cution on  the  judgment  against  him,  to  allow  him  reasonable 
time  to  sue  the  bond  taken  for  the  gaol  liberties. 

§  13.  Debt  on  bond.  If  an  officer  give  a  bond  to  the  com- 
monwealth, or  to  A's  treasurer,  in  iu*  behalf,  for  the  faithful 
performance  of  the  duties  of  his  office,  an  action  will  not  be 
supported  on  it,  where  no  person  is  by  law  authorized  to 
avail  himself  of  the  breach  of  the  condition,  or  unless  pro- 
secuted by  one  of  the  public  law-  officers,  or  by  order  of  the 
legislature  or  executive. 

§  IS.  Dtbt  onbond.  A  justice  of  the  peace  issued  his  war- 
rant against  one  Bisbie,  on  which  a  constable  took  him  as  a 
prisoner.  The  constable  took  this  bond  to  himself,  from  the 
defts. ;  conditioned  that  if  the  defts.  or  either  of  them,  delivered 
up  to  the  pit.  said  Bisbie,  on  the  day  of,  &c.  or  sooner  if  the 
defts.  or  either  of  them,  see  cause,  the  bond  to  be  void.  On 
demurrer  to  the  declaration  after  oyer,  this  bond  was  held 
to  be  void ;  for  it  was  obtained  officii  colon,  in  a  criminal  pro- 
cess, and  taken  to  indemnify  the  pit.  against  a  voluntary 
escape. 

y  14.  This  was  an  action  of  debt  on  a  bond,  brought  by 
the  treasurer  of  the  county  of  Kennebec,  given  to  his  pre- 
decessor in  office,  by  Gannett,  as  principal,  and  the  other 
defts.  as  sureties,  conditioned  that  Gannett,  as  clerk  of  the 
Court  of  General  Sessions  of  the  Peace,  should  account  for 
on  oath,  and  pay  to  [he  county  treasurer,  from  time  to  time, 
the  sums  paid  by  innholders  for  their  licenses,  &.c  The 
defts.  appeared  in  the  court  below ;  and  as  it  did  not  appear 
on  the  face  of  the  record,  that  the  inhabitants  of  the  county 
were  directly  interested,  the  court  above  refused,  ex  officio,  to 
abate  the  writ,  and  the  defut.  waived  the  exception  by  ap- 
pearing and  pleading  to  the  action,  in  the  court  below. 

§  15.  This  was  debt  on  a  bond  given  by  a  county  trea- 
surer, for  the  faithful  discharge  of  the  dudes  of  his  office,  to 
the  clerk  of  the  sessions.  Bridge  was  elected  first  in  May, 
1 790,  and  was  re-elected  annually  treasurer  of  the  county  of 
Middlesex,  to  the  year  1806,  and  annually  accounted  for 
every  year,  except  the  last.  No  bond  was  given  but  this  in 
May,  1790.  Held,  this  bond  only  applied  to  his  first  year, 
and  that  his  bond  should  have  been  renewed  annually. 

§  16.  This  was  debt  on  a  bond  conditioned,  that  an  officer 
in  this  bank,  should  faithfully  perform  his  duties  as  account- 
ant in  it,  to  be  required  of  him  by  the  president  and  directors, 
from  time  to  time,  and  continue  in  service  two  years,  if  not 
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sooner  discharged.     Held,  this  bond  protected  and  secured   Cb.  144. 
the  bank  as  long  as  h»  served  under  the  appointment;  and    Art,  14, 
that  the  clause  as  to  two  years,  operated  only  to  prevent  his  \^-v^s 
quitting  the  service  within  that  period.     A  bono  given  that 
a  collector  of  taxes  account  for  all  monies  received  by  him, 
in  taxes  laid  and  to  be  laid,  generally,  and  mentioning  no 
time,  holds  the  surety  only  for  the  year  in  which  given, 
where  the  collector  is  annually  elected  or  appointed. 

§  17.  Several  catet.  This  was  debt  on  an  arbitration  bond.  2J?B?'R* 
The  deft,  on  oyer,  pleaded  performance  of  the  award  by  JfpJ^J,''1 
paying  two  days  after  the  award,  to  the  pit's,  partner,  (not 
party  to  the  bond,  but  whose  joint  concerns  with  the  pit. 
were  referred  to  the  arbitrator,)  three  several  sums  awarded 
to  be  paid  to  him.  The  pit.  replied,  a  demand  the  day  of 
the  award  made,  and  refusal  by  the  deft.  This  was  a  bad 
replication,  and  the  plea  good,  though  the  award  was  per- 
haps void  as  to  the  costs,  a  distinct  matter ;  and  the  deft,  did 
right  to  state  the  award  and  plead  performance. 

§  18.  This  was  debt  on  a  bond,  conditioned  the  obligor  10  Mau.  it- 
pay  the  obligee  such  sum  as  the  obligee  should  recover  in  *}9'  Boild  "• 
an  action  pending  between  them.     To  an  action  on  this  bond     u  *r" 
the  deft,  pleaded  in  bar,  that  the  pit.  had  recovered  judgment 
for  so  much,  and  sued  out  bis  execution  thereon,  which  had 
been  returned  fully  satisfied.    This  plea  was  adjudged  good 
on  demurrer  for  cause,  though  it  "  no  where  appeared  by 
said  plea,  that  said  Cutler  paid  or  caused  to  be  satisfied,  the 
sums   aforesaid,  before  the   commencement   of   the    pit's. 
action.*1 

$  1 9.  Debt  by  a  county  freoturer  against  a  clerk  of  tht  $ts-  11  Hut.  ft. 
Horn,  on  his  bond  to  account  to  the  pit.  and  pay  to  him  all  JL17>°HT£*- 
monies  received  by  the  clerk  for  licenses  to  inn  holders,  &c.  2?""* 
After  great  delays,  the  pit.  had  received  all  the  sums  the 
clerk  had  received,  and  after  this  commenced  this  action  for 
the  interest.     Held,  the  principal  having  been  paid  and  ac- 
cepted, and  no  interest  specially  secured  by  the  condition, 
the  penalty  was  saved.     Pit.  nonsuited. 

§  30.  Debt  on  bond  lott  by  time  and  accident.-— Substantially  ' '  Man.  R. 
stating  the  bond  and  condition,  which  was  to  prosecute  a  suit  ***;,  c*dTI' 
in  replevin.     The  surety  executed  it  before  the  service,  and  eSidwin, 
the  principal,  after  that  of  the  writ  and  its  return,  and  entry  jnn. ;  lorn 
of  the  action.    Held,  good  against  both ;  pleat  rum  ett  fao-  B""t  J* 
turn ;  no  cost,  &c.     The  principal  was  estopped  to  say  the  t^tTmonT  on 
bond  was  made  on  a  day  different  from  its  date.     Verdict  oath  tint, 
confirmed.    Recovery  on  a  lost  note ;  10  Johns.  R.  104,  105, 
363;  1  Phil.  Ev.  1011. 

§  SI.  Debt  on  bond  to  prosecute  a  writ  of  error,  in  the  n  Mm.  It. 
Supreme  Court  of  the  United  States,  on  judgment  in  Massa-  ^'^Dr' 
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Ch.  144.   chuaetts  Supreme  Judicial  Court.    Held,  the  obligee  roust 
Art.  15.    recover  the  amount  for  which  judgmnt  is  given  in  the  Court 
■  >_»~ .  ~%_-  of  Errors,  on  affirming  the  former  judgment. 
is  Ma«i.  r.       §  22.  Where  one  has  a  bond  from  owners  of  land,  coudi- 
tlS'of^"*"  Uoned  to  convey  it  to  him,  on  bis  paying  a  certain  sum,  for 
M'Fmrland.    which  he  had  given  his  promissory  notes,  payable  on  de- 
mand; and  to  permit  km  to  take  the  profits  until  ruck  convey- 
ance, and  he  was  in  actual  possession,  taking  the  profits : 
Held,  he  had  not  such  an  estate  in  the  land ;  deft,  was  not 
suable  as  tenant  of  the  freehold,  so  not  in  entry  sur  ditieizin  ; 
nor  a  disseizor,  and  this  the  pits,  were  bound  tq  know. 
IS  Han.  R.       §  33.  Where  a  bond  to  prosecute  a  writ  of  error,  and  to 
*8'  answer  damages  and  costs,  only  secures  those  awarded  by 

the  court  to  which  the  writ  of  error  is  returned.    A  consta- 
ble's bond  to  his  town,  condition  to  perform  his  duties,  &c. 
is  valid. 
Bowsll'i  Art.  15.     §  1.  So,  such  bond  is  void  if  it  materially  differ 

***r-         from  the  statute  form ;  or  if  made  to  any  other  but  the  she- 
lOCo  m"~  r'^' or  Betakes  his  name  of  office ;  or  if  he  take  one  of  the 
102.  -Dyer,  prisoner  for  his  appearance,  where  not  bailable,  and  so  libe- 
118, 119,       rates  him ;  or  of  one  bailable  for  his  appearance,  and  inserts 
n*'~t9       other  things  in  the  condition,  as  to  pay  money  for  meat,  fees, 
or  the  like ;  or  delivers  one  in  execution,  and  takes  a  bond 
of  him,  to  save  him  harmless,  or  to  be  a  true  prisoner:  all 
these  are  void,  as  well  against  tbe  sureties,  as  the  principal : 
so,  an  obligation  tingle  and  without  condition,  is  void  by  the 
act :  so  without  sureties. 
6&BE.  vi.       §  2.  By  statute  5  and  6  E.  VI.  Ch.  16,  bonds  that  con- 
En. mm"1    cern  l^e  laying  and  selling  of  officers   are  void;  but  a 
Cro!  El.  80s.  8inaU  Part  of  this  act  has  been  adopted  or  applies  here. 
Some  part  of  it  is  clearly  law  in  the  United  States ;  either 
because  some  part  of  it  has  been  adopted  here  in  practice, 
or  the  principle  of  the  old  common  law,  in  fact,  re-enacted 
in  this  act ;  one  clause  in  which  enacts  in  substance,  that  if 
any  person  bargain  and  sell  any  office,  or  take  any  money 
or  reward,  directly  or  indirectly,  or  on  any  contract,  bona, 
&c. ;  to  receive  any  profit  for  any  office,  or  that  any  other 
should  have  any  office,  that  shall  touch  or  concern  the  ad- 
ministration of  justice,  he  shall  forfeit  all  right  and  interest 
in  such  office  or  reward,  and  be  disabled  to  bold  the  office  ; 
and  every  such  bargain  and  sale,  bond,  promise,  &c.  is  made 
void. 

§  3.  All  such  bonds  and  contracts  taken  by  officers  em- 
ployed in  the  administration  of  justice,  on  the  sale  of  offices, 
are  void  on  the  principles  of  the  common  law,  as  well  as  on 
this  statute  ;  and  neither  debt  or  any  other  action  can  be 
maintained  upon  them. 


,d  by  Google 


BONDS  OP  OFFICERS,  AND  FOR  FEES,  &e.  197 

§  4.  Debt  lies  against  officers.  If  ft  sheriff  return,  he  has  Ch.  144. 
levied  the  money  on  fieri  facia*,  debt  lies  against  him :  not  if  Art.  1 5; 
the  goods  remain  for  want  of  buyers  :  so,  it  ties  if  he  returns  i^-v-^y 
he  has  seized  goods  to  the  amount  of  % — — ,  which  were  res-  i  E»p-  M3- 
cued :  so,  against  bis  executors,  when  levied  of  the  deft's.  ~" 
estate,  the  judgment  is  discharged. 

§  5.  The  English  statute  of  8  and  9  Will.  111.  respecting  2  Man.  R. 
actions  on  bonds  for  the  performance  of  covenants,  has  not 
been  adopted  in  this  state. 

§  6.  This  was  an  action  of  debt  on  a  bail  bond,  for  ap-  l  Saund.  u 

Carance;  form  of  the  declaration  on  the  penalty  of  the  t02^'^eimfc 
nd.    On  oyer  of  the  bond,  the  deft,  pleaded  the  said  act  i'saund.166 
of  33  H.  VI.  at  large,  and  recited  the  substance  of  it,  of  the  to  164,  Un- 
original bill,  and  stated  the  arrest,  and  the  making  of  the  ^a"  r- 
bond  for  ease  and  favour,  and  so  the  bond  is  void.  '°  '" 

§  7.  Debt  for  officers?  fees.  Though  assumpsit  be  the  most  Oil.  Cu«, 
usual  action  for  fees,  yet  debt  may  in  some  cases  be  brought-;  t6^3^- 
as  per  Holt,  C.  J.  an  action  of  debt  lies  for  the  sheriff  for  333_.Lcro. 
his  fees,  in  executing  an  elegit ;  because  fees  are  certain  sums  ei.  335, 654. 
of  money  settled  by  statute,  and  the  price  of  the. sheriff's  — ftw^Qu^ 
labour,  and  be  cannot  forbear  executing  the  writ;  and  there-  ]j^'  " 

fore  must  have  this  action  to  recover  the  sum  which  the  sta- 
tute has  made  the  price  of  his  labour :  so,  for  fees  of  other 
executions.     Jason  v.  Rash. 

§  8.  In  this  case  the  sheriff  brought  assumpsit  for  his  fees,  Cm.Ei.654, 
in  levying  an  execution  against  the  deft,  j  and  it  was  held,  Stanton  ». 
on   argument,  the    action   lies   against  him ;  and  because,  Suliard,  m 
among  other  things,  it  was  done  at  bis  request.    Cro.  El.  E»p.  *M. 
335 ;  was  debt  for  such  fees. 

§  9.  In  this  case,  which  was  an  action  by  an  under-sne-  Cro.  J.  103, 
riff,  for  his  fees,  &c.  for  executing  an  elegit,  it  was  held  such  5ndg^Jl 
action  did  not  lie ;  for  at  common  law  he  had  no  fees,  and  Bac^Abr. 
the  29  of  Eliz.  only  excuses  his  taking  fees,  but  gives  no  463. 
action  for  them ;  but  at  common  law  the  officers  were  paid 
by  the  king. 

§  10.  This  was  debt  by  an  under-sheriff,  for  his  fees,  £12,  Cro.  Car. 
10*.  for  executing  a  capias  ad  satisfaciendum;  and  the  pit.  L_,*°rr  ' 
recovered,  and  many  cases  of  actions  of  debt  for  such  fees  Bromiej  in 
were  cited ;  so,  debt  lies  for  an  attorney's  fees.    1  Esp.  183.  error. — 

In  this  case,  Espinasse  says,  debt  lies  at  the  suit  of  the  I-tc,p,'  2a  ' 
sheriff,  for  his  fees  in  executing  an  elegit,  and  other  fees  to  P.  Kaiih. 
which  he  is  entitled ;  and  if  an  erroneous  writ  be  delivered  to 
the  sheriff,  and  he  executes  it,  he  shall  have  his  fees ;  cites 
Earle  v.  Plummer,  Salk.  332.     The  29  Eliz.  Ch.  4,  extends  £"!***■ 
only  to  executions  t'n  personal  actions,  and  not  to  real  execu-  j  ^''       ' 
tions.     Salk.  331. 
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Ch.  144.  §11.  So,  it  is  held,  that  all  fees  allowed  by  statute,  become 
Art.  15.  established  fees,  and  the  several  officers  entitled  to  them, 
*_^-v-^_/  may  maintain  actions  of  debt  for  them:  so,  all  such  fees  as 
%  Bac.  Abr.  have  been 'allowed  by  the  courts  of  Justice,  to  their  officers, 
I8*'  ,4fjjQ~  as  a  rccompence  for  their  labour  and  attendance,  are  estab- 
Co.  L.  368.  l^hed  fees.  Where  a  fee  is  due  by  custom,  such  custom,  like 
si  H.  VII.     all  others,  must  be  reasonable. 

™~S2l  §  • 2-  There  are  but  very  few  if  any  legal  customary  fees  in 
-f32'  this  state ;  or  fees  so  established  by  usage,  as  to  be  recover- 

able in  an  action  at  law.  When  services  are  done  at  my  re- 
quest, there  may  be  many  cases  in  which  an  officer  may 
recover  a  reasonable  compensation  for  his  services,  in  a 
quantum  meruit. 

§  13.  From  very  early  times  in  this  state,  a  fee-bill  hat 

been  established,  prescribing  a  staled  fee  for  almost  every 

-    piece  of  service  an  officer  of  any  description  can  perform, 

and*  who  is  not  paid  by  a  public  salary,  or  in  some  way  by 

the  public,  for  his  services.    Kentucky  Fee-Bill,  December 

30,  1800,  p.  45  to  49. 

X  Hue.  Ate.        §  14.  Here,  as  in  England,  the  officer  must  obey  bis  pre- 

466, 467.      cept ;  and  in  no  case  can  he  demand  his  fee  till  it  is  due } 

and  in  no  case  can  it  be  due  till  the  service  is  performed. 
Act  a.  D.         §  is.  By  the  colony  laws  of  Massachusetts,  fees  were 
1693.  early  established,  for  most  officers  entitled  to  fees  of  any 

sort;  and  in  the  province  laws,  as  early  as  1693,  a'  regular 
fee-bill  was  passed,  establishing  the  fees  in  each  case  of  jus- 
tices, coroners,  judges,  and  registers  of  probate,  secretary, 
judges,  and  clerks  of  courts,  in  civil  and  criminal  cases;  of 
Dcciarationi  sheriffs,  marshalls,  and  constables ;    of  criers  and  gaolers ; 
w  rt"'l93   an^  inn''ctet'   a  penalty  of  £10,  on   every  officer  who  de- 
Ac.  ootjmsl  manded  and  took  greater  or  other  fees,  than  tbe  law  allowed ; 
— 3Wentw.  a  moiety  to  the  government,  and  a  moiety  to  the  informer; 
dL'  "ias-*     anc'  'n  an  act"oni  *°r  *°"  penalty,  by  express  provision  of  the 
statute,  no  asioign,  protection,  or  wager  of  Ian,  would  be  al- 
lowed. ■  The  act  further  subjected  the  officer  offending,  to 
pay  to  the  party  aggrieved,  double  the  value  of  the  excessive 
fees  so  taken. 
Mm.  act,         §  ">■  This  fee-bill  has  been  revised,  and  enlarged  from 
Feb.  13,        time  to  lime,  as  the  state  extended  and  prices  of  things 
and   circumstances  altered.     The  fee-bill  passed  Feb.  13, 
1 796,  remains  in  force.    This  fixes  the  fees  of  justices  of  the 
peace,  coroners,  judges  and  registers  of  probate,  justices  of 
the  Common  Pleas,  and  clerks  thereof;  and  of  the  Sessions, 
and  of  the  Supreme  Judicial  Court ;  of  parties  and  witnesses ; 
Maine  act,    of  sheriffs   and  constables ;   of  criers,  gaolers,  and  jurors, 
Ch.  104.        an(j  county  registers  of  deeds ;  of  the  messenger  of  the  Ge- 
neral Court,  in  the  secretary's  office,  and  for  marriage. 
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This  set  requires  a  list  of  fees  to  be  hung  up  in  the  several  Ca.  144. 
offices;  that  every  officer,  if  required  by  the  party  paying    Art.  15. 
fees,  "  make  out  a  particular  account  of  his  fees  in  writing,  ,^-v-^^ 
specifying  for  what  they  accrued  ;"  penalty  of  three  times 
the  sums  paid  to  be  recovered,  with  costs,  in  an  action  of  debt ; 
and  for  receiving  excessive  fees,  the  officer  "  who  shall  wil- 
folty  and  corruptly  demand  and  receive  any  greater  fee  or  fees 
for  any  of  the  services  aforesaid,  than  are  by  this  act,  allow- 
ed and  provided,"  he  forfeits  $30,  for  every  offence,  to  be 
recovered  with  costs  by  presentment.    This  penally  is  to  the 
state,  or  by  action  of  debt,  to  the  use  of  him  who  sues,  but 
do  action  or  presentment  after  one  year  after  the  offence 
committed. 

§  17.  Though  the  violations  of  these  acts  have  been  very 
frequent,  there  have  been  but  very  few  actions  or  present- 
ments for  the  forfeitures;  nor  but  few  actions  brought  by  of- 
ficers for  their  fees ;  of  course  but  a  few  decisions  nave  been 
had  in  regard  to  them.  Some  small  numbers  of  cases  and 
determinations  of  them,  have  been  as  follows :  Perley  v. 
Bagley,  stated  ante,  Ch.  75,  a.  7. 

§  18.  In  this  case,  Jobonnet  was  charged  with  taking  un-  Johmmtt'* 
lawful  fees,  as  a  justice  of  the  peace,  1 2».  for  a  recognizance  ™~>  I706* 
to  appear  at  the  Court  of  Sessions,  where  the  law  allowed  County 
but  It,  and  so  11*.  corruptly.   He  offered  to  prove  a  general  Mm.  s'  J. 
custom  or  usage  in  the  county  to  do  this  ;  but  tbe  court  held,  Court. 
1.  That  no  such  custom  could  be  allowed  against  law,  or  in  a 
case  where  the  staiute  was  express. 

§  1 9.  But  2.  The  court  allowed  him  to  go  into  evidence  to 
shew  that  the  lis.  was  taken  for  other  legal  purposes;  as  for 
the  complaint,  warrant,  board,  fee.  in  order  to  prove  the  1  It. 
was  not  taken  corruptly,  though  not  strictly  demandable,  by 
law,  of  the  deft. 

3.  That  li.  for  the  recognizance,  (case  of  a  bastard  child,) 
was  all  the  justice  could  legally  demand  of  the  putative 
father,  pending  the  process  against  him,  and  before  final 
judgment. 

4.  It  was  objected  that  the  justice  had  no  legal  right  to 
demand  the  Is.  of  the  putative  father  before  final  judgment, 
for  by  that  he  might  be  found  innocent,  and  in  that  case  he 
ought  not  pay  any  costs ;  but  it  was  answered,  that  the  jus- 
tice had  a  legal  right  to  commit  him  to  prison,  and  his  offer- 
ing to  recognize  was  his  own  choice,  and  an  implied  assent 
to  pay  the  1*.  for  the  recognizance. 

§  20.  In  this  case  it  was  held,  that  a  deputy-sheriff's  tak-  >  M""-  *■  ' 
ing  30  cents  for  levying  the  execution,  in  addition  .to  the  ™*  °bei,t 
poundage,  was  not   authorized  by  law ;  but  it  being  agreed 
there  had  been  in  the  county  a  usage  uniformly  to  lax  that 


,d  by  Google 


200  DEBT. 

Ch.  144.  sum  in  the  officer's  fees  on  collecting  executions,  the  fact  did 
Art.  15.  not  evince  a  corrupt  intention,  and  so  his  case  was  not  brought 
i_*-v-^^  within  the  statute ;  but  the  court  doubted  if  he  could  justify 
Debt  *g*imt  taking  the  30  cents  in  a  cwtV  action.  In  this  case  the  officer 
•heriff'for  was  ""^twl  f°r  »»*/«»%  and  corrupt  demanding  and  re- 
taking too  ceiving;  and  therefore,  to  convict  him  it  was  necessary  to 
larpe  fees.—  prove  the  excess  was  wilfvlhf  and  corruptly  taken.  The  court 
thf  ch*  t  ^ou^,e^  ^  tD'B  could  be  the  case,  if  taking  was  from  a  mis- 
Clifford  t.  *  ta^e  >n  computation,  or  if  the  deft,  thought  he  had  a  right  to 
Coney,  take  it,  although  he  had  not  a  strict  legal  right.     What  does 

the  maxim  mean,  igrwrantia  legit  rum  excusat  ?  If  debt  on  the 
statute,  the  only  other  remedy  provided  for  punishing  the  of- 
ficer, for  taking  exorbitant  or  unlawful  fees,  had  been  brought, 
the  same  objection  had  applied ;  and  therefore,  the  statute  is 
rendered  inoperative  in  regard  to  the  penalty,  if  the  officer 
can  shew  the  excess  of  fees  taken,  was  by  mistake  in  compu- 
tation, or  that  an  illegal  usage,  for  a  few  years,  in  a  particu- 
lar county,  led  him  to  misunderstand  a  clear  and  express 
law.  A  mere  mistake  in  computation  may  be  a  reasonable 
excuse.  It  is  a  mere  mistake  of  facts  always  excusable  on 
a  charge  of  corrupt  intention;  but  the  statute,  section  1.  was 
clear  and  express,  that  the  30  cents  was  allowed  only  in 
mesne  process,  and  not  on  executions.  Debt  on  bond  to 
'  county. treasurer,  given  to  him  by  a  clerk  of  Common  Pleas, 
is  no  security  for  the  crier's  fees,  the  clerk  legally  receives 
to  pay  over  to  him.  1 3  Mass.  R.  2S0,  264,  Crocker,  treas. 
s.  Pales  &  al. 
l  Ld.Ray.s,  §  21,  Fees  are  barred  by  the  acts  of  limitations;  on  29 
Thorn*  E,#  Ch*  4' the  sneriff  can  toke  onl7  tIle  poundage..     2  D.  & 

4D.&E.470.  E-  148;  but  if  the  sheriff  levy  on  fi.  fa.  ne  is  entitled  to  his 
poundage,  though  the  parties  compromise  before  he  sells. 

*  M"£  B"         §  22"  'n  l^'8  case  'l  was  decided,  th*1  wh«i  a  sheriff  has 

*  jJiDeleV    arreBled  a  debtor  in  execution,  and  committed  him  to  prison, 

and  he  swears  out  on  the  poor  prisoner's  act,  the  officer  is 
entitled  to  his  fees  of  poundage  and  travel,  and  may  have 
his  action  against  the  judgment  creditor  for  them ;  for  at  his 
request  the  sheriff  has  performed  the  service,  and  there  is 
an  implied  promise  to  pay,  if  the  fees  cannot  he  collected  of 
the  debtor. 
4  Man.  R.         §  23,  Debt  on  the  fee  act  of  1796,  for  $30  penalty  against 
BanrSI*"*'  ^°8we"'  a  deputy-sheriff,  for  extortion  in  receiving  illegal 
437,      '       fees  on  execution.     Held,  it  is  sufficient  after  verdict,  if  the 
declaration  describe  the  parties  and  date  of  the  writ  of  exe- 
cution :  so,  if  it  shows  the  sura  received  as  fees,  and  the  sum 
levied,  without  stating  the  whole  transaction.    If  the  date  of 
the  original  writ  be  posterior  to  the  service,  this  is  only  in 
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"abatement,  and  is  waived  by  the  cleft's,  pleading  the  general    Ch.  144. 
issue.  Declaration  for  taking  illegal  fees,  7  Wentw.  260.        Art.  16. 

§  34.  A  writ  of  replevin  is  directed  to  an  officer  and  de-  v_^-v-^_> 
livered  to  him ;  he  takes  the  pit's  bond  voluntarily  made,  but  5  Mm.  R. 
not  according  to  the  statute ;  the  pit.  shall  not  avoid  it  on  this  j|  '£ JJJ,"™ 
account ;  and  if  the  officer  attach  goods  on  four  writs,  and  the  y  &  j, 
are  replevied  from  his  possession  by  four  replevin  writs,  sued 
by  the  same  party,  and  on  each  of  which  a  bond  is  given  to 
the  officer,  and  by  him  put  in  suit,  he  shall  have  costs  in 
each  action.   "  This  is  no  bond  for  ease  and  favour  ;"  such  is 
only  when  "  the  officer  has  the  body  in  custody,"  and  the 
bond  is  given  to  obtain  an  indulgence  not  authorized  by  law ; 
nor  is  this  a  bond  to  indemnify  the  officer  for  a  breach  of  his 
duty,  or  against  any  principle  of  the  common  law,  or  of  any 
statute.    As  to  the  costs,  the  officer  must  be  considered  as 
suing  in  trust,  on  the  four  bonds  for  the  four  attaching  cre- 
ditors, whose  rights  ought  to  be  kept  distinct. 

§  2S.  A  deputy-sheriff  gave  a  bond  to  the  sheriff,  condi-  &  Man.  R. 
turned  to  pay  him  one  third  part  of  all  the  legal  fees  on  all  3^,F,rr,r 
writs  and  executions  that  shall  come  into  the  deputy's  hands.  Bmrton.* 
This  bond  is  void,  being  against  the  act  of  1795,  Ch.  41, 
called  the  fee-bill,  by  which  the  sheriff  is  not  "  to  demand  or 
receive  from  any  of  his  deputies,  more  than  at  the  rate   of 
twenty-five  per  cent,  on  the  amount  of  fees  for  travel  and 
service ;"  but  good,  except  for  the  statute.  2  Salk.  466,  468. 

§  26.  A  negotiable  note  taken  by  an  officer  for  iiltgal  fees, 
is  void,  and  the  offence  is  not  indictable  as  extortion.  3 
Mass.  R.  523, 524,  Commonwealth  v.  Corey. 

§27.  See  Clifford  v.  Corey,  Ch.   166,  a.  5,  and  above.  lOMw*.R. 
This  was  an  action  of  debt  against  a  deputy-sheriff  for  the  ^£jj£'* 
penalty  of  $30,  given  by  the  fee-bill  against  the  officer,  for 
demanding  and  receiving  of  the  pit.,  deft,  in  the  former  ac- 
tion, greater  fees  than  the  law  allowed.    Held,  the  penalty         , 
was  not  incurred ;  for  the  pit.  so  deft,  was  not  liable  to  pay. 
them  to  the  officer  for  the  service  of  the  writ ;  so,  pay  was 
voluntary,  and  not  extorted. 

Art.  16.  Debt  for  escape  against  a  late  sheriff".   §  1.  Decla-  lBwwA.  34, 
ration  states  the  original  process  sued  by  the  pit.  against  one  SlT^Sb* 
Hill — the  arrest  of  the  said  Hill,  and  his  being  in  the  cus-  cJefor  «*, 
tody  of  the  defufec.  in  execution,  for  a  debt  of  £1007,0*.  6d.  c»pe,Ch.S5, 
untd  they  voluntarily  permitted  him  to  escape  and  go  at  large,  f*  1ijl"* 
the  debt  not  paid.    Plea,  that  the  cause  of  action  did  not  "  ' 
accrue  within  six  years.     Held,  not  to  be  within  the  act  of 
limitations.    The  new  action  was  debt  for  the  same  sum, 
£1007,0*.  ed. 

■    §  2.  The  word  voluntary  is  superfluous  in  this  case,  in  the  William' 
declaration,  but  proper  in  the  replication ;  and  if  the  pit.  Notu. 

vol.  v.  26 
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Ch.  144.    state  in  his  declaration  a  voluntary  escape,  he  may  prove  a 

Art.  16.     negligent  one,  and  the  deft,  may  plead  he  took  the  prisoner 

^y^<  in  a  fresh  pursuit,  without  traversing  the  voluntary  escape; 

and  if  he  so  take  him,  he  mutt  plead  it,  aod  cannot  give  it  in 

evidence  on  nil  debet.     In  debt  for  escape,  the  whole  debt  is 

recovered.     Bonafous  v.  Walker,  2T.R.  127;  Dy.   322  ; 

Saund.  218  ;  2  Inst.  382. 

i  R.  II.  c.  $  3.  By  the  statute,  debt  lies  as  well  where  the  escape  is 

is.— 3  Stra.  negligent,  as  where  it  is  voluntary ;  and  if  the  deft,  plead  a 

873^8tww-    rtcaptio^  jt  must  be  before  the  action  brought ;  otherwise,  the 

Mniiini.        pit*  cannot  be  ousted  of  his  actum.    Cro.  El.  767 ;  Cro.  J. 

288;  3  Co.  52;  5  Burr.  2812. 
1 H.  B1.10B,  §  4.  Debt  lies  against  a  gaoler  for  a  prisoner's  escape,  in 
v1!eflt^_t,'  execution,  though  it  was  without  his  knowledge,  and  wholly 
Roi.  Abr.  without  his  fault ;  and  in  such  case,  the  gaoler  can  plead  no 
80S. — Dyer,  excuse  but  the  act  of  God,  or  the  King1*  enemies ;  and  every 
68.— 4  Co.  0[her  escape  in  law  is  a  negligent  one.  Form  of  declaring, 
M"  2  Chit,  on  PI.  147. 

William.1  tj  5,  When  the  escape  is  by  negligence,  the  sheriff,  &c. 

fkmtfT" SB  may  reta'fe  on  fret^  pursuit,  before  an  action  is  brought  for 
— 3  Co.  St.  *he  escape,  and  he  shall  be  excused^  otherwise,  if  the  action 
—1  su.330.  be  brought  before  the  retaking.  Sir  W.  Jones,  1 45,  Harvey 
!T?  ah*'*5,  v'  ^eyne-h     if  the  escape  be  voluntary,  he  cannot  retake 

~^l 2W'     the  prisoner,  and  if  he  does,  he  is  liable  to  an  action  for 

Mod.  136—  false  imprisonment ;  but  in  both  cases  the  pit.  may  retake  by 
l  Vent.  269.  a  new  wrft,  or  he  may   have  an  action  of  debt,  or  scire 
—Hob.  sta.  jfauu,  on  the  former  judgment  against  the  deft. ;  and  if  the 
prisoner  shall  return  to  the  prison  after  a  voluntary  escape, 
the  pit.  may  admit  him  to  be  in  execution. 
4  Burr.2482,      $  6.  But  if  the  prisoner  be  permitted  to  go  out  of  the 
Aidrich'— s   Pr'soo  with  the  plCs.  consent,  neither  he  or  the  sheriff  can  re- 
Mod.  136. — take  him ;  for  he  is  thereby  discharged  of  the  judgment,  and 
l  T.  R.  567.  maj  plead  this  matter,  in  debt,  or  scire  facias,  on  the  judg- 
_&£„       ment-     See  Putnam  v.  Needham  &  al.  Cb.  65 ;  6  T.  R.  525, 
305,  Thoip-  526,  Clark  v.  Clement ;    Bos.  &  Pull.  242,  Da   Costa  v. 
.•on  ».  Bre§-    Davis ;  2  East,  243.   And  an  agreement  by  the  deft,  on  his 
2?1  "flcott  *"  heing  discharged  out  of  custody  with  the  plCs.  consent,  that 
Peacock.—    the  judgment  should  be  revived,  is  held  to  be  void.     But  it 
Com,  r.564.  seems  his   assent  must   be  previous  to  the  escape;  for   if 
after,  it  is  no  bar  to  debt,  or  scire  facias,  on  the  judgment. 
And  if  the  escape  be  negligent,  a  voluntary  return  of  the 
prisoner  to  the  prison  before  action  brought,  is  tantamount 
to  a  retaking  on  fresh  pursuit.     2  T.  R.  129. 

wnhW35'  $  7"  An  "T*'  whaU  ll  "  m  MCaJ'e  " if  a  Person  taben  ** 
Note,.—*  execution,  is  at  large  for  ever  so  short  a  lime,  as  well  before 
w.  Bl.  1045,  as  after  the  return  of  the  writ."  "  But  in  arrest  on  mesne  pro- 
Ptomw"  *    ceWj  "*  *s  su®c'ent  -f  tae  sheriff  brings  in  the  body  on  the  day 
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of  return ;  and  therefore,  in  actions  for  escape'  on  process  of  Ch.  1 44. 
execution,  the  form  is  ad  largum  ire  ptrmitit  ;  but  OD  mesne  Art.  17. 
proass,  it  mm  comperuit  ad  diem.'"  >™^-v^_/ 

And  if  the  sheriff,  without  the  pit's  consent,  suffer  one  ar-  7T.r.iob.~ 
rested  on  mane  process,  to  go  at  large,  on  his  promise  to  ap-  5j*fjL'2as' 
pear,  instead  of  taking  a  nail  bond,  it  is  an  escape,  but  ues.— a  T. 
differs  materially  from  a  voluntary  escape  in  execution,  in  this :  R.  173,  itc, 
In  mtsnt  process  one  so  escaping  may  be  retaken  by  the  1T7>  Aj?"1" 
sheriff  before  the  return  of  the  writ,  and  he  will  not  be  liable  £*m._  ** 
to  an  action  .for  a  false  imprisonment.  An  arrest  may  be  Lofft.  433. 
good  to  detain  the  party  in  custody,  though  the  officer  may 
be  punishable  for  trespass,  or  contempt. 

6  8.  A,  was  arrested  on  mesne  process,  and  escaped  after 
judgment,  and  before  execution  issued ;  but  voluntarily  re- 
turned the  same  day.  Held,  the  sheriff  was  liable  lor  an 
escape.     S  Johns.  R.  183. 

Art.  1 7.  Debt  on  a  prison  bond  for  an  escape.    §  1 .  In  this  3  Mm,  R. 
case  Willis  was  put  in  prison  on  an  execution,  and  gave  bonds  B\ijjj?13? 
for  the  liberty  of  the  gaol-yard,  and  escaped.     Debt  was  aj._3e^ 
brought  on  the  bond,  not  approved  by  two  justices:  1.  Plea,  Baxter  r. 
non  est  factum :  2.  Onoyerof  the  bond  and  condition,  which  Trtor,Cb. 
was;  "Now  if  the  said  Willis  shall  from  henceforth  continue  ^"cmm 
a  true  prisoner  in  the  custody  of  the  gaoler,  and  within  the  there. 
limits  of  the  said  prison,  until  he  shall  be  therefrom  lawfully 
discharged,  and  without  committing  any  manner  of  escape, 
then  this  obligation  to  be  void  ;  otherwise,  to  remain  in  full 
force."     Plea,  Willis,  from  the  execution  of  the  bond  till 
when  discharged,  did  continue  a  true  prisoner  in  the  custo- 
dy, jzx:.  following  the  words  of  the  condition,  hoc  paratus,  &<:. 
Replication  stated  an  escape,  &c.  and  issue. 

Held,  the  approbation  of  the  bond  by  two  justices,  is  "  in- 
tended merely  for  the  benefit  of  the  debtor,  to  prevent  his 
oppression  by  the  creditor ;  if  therefore,  the  creditor  agree 
to  take  such  bond  without  such  approbation,  the  intent  of  the 
statute  is  fulfilled ;  and  the  defts.  in  the  action  on  the  bond 
cannot  avail  themselves  of  the  want  of  such  formality  :M 
9.  Willis  being  found  in  the  night-time  voluntarily  without  the 
prison,  and  in  the  yard  appurtenant  to  the  gaol,  was  an 
escape.  Judgment  for  the  penalty,  but  no  interest.  Dis- 
charge, Ch.  157,  a.  20. 

§  9.  This  was  debt  on  a  prison  bond.    The  prison-yard  10  Mm».  R. 
was  enclosed  with  a  picket  fence,  twelve  feet  high,  containing  I90>  M'Lel- 
the  only  necessary-house  for  the  accommodation  of  the  pri-  rSton*   *' 
soners.     Held,  it  is  not  an  apartment  of  the  prison,  within 
the  Statute  of  1784,  Ch.  41,  sec.  8,  not  having  been  assigned 
am  suth.    This  escape  was  in  the  night,  and  at  the  time  of  it, 
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Ch.  144.  the  liberty  of  the  yard  extended  only  to  the  day-tmu,  though 
Art.  17.    since  altered. 
,^-v-^t./        §  3.  Debt  lies  not  for  treble  damage*,  &c.     The  deft,  was 
6  m»u.  R.     convicted  of  larceny  and  sentenced  to  pay  the  pit.  his  treble 
61Dminilh    damages,  or  value  of  his  goods  stolen :  the  pit  neglected  to 
sell  the  deft,  in  service,  or  to  give  security  to  the  gaoler  for 
the  charges  of  keeping  him,  after  thirty  days  had  expired ; 
and    he   was  afterwards   discharged    by   order  of   court: 
the  pit.  brought  debt  for  the  treble  value,  and  declared  spe- 
cially.   Held,  the  action  did  not  lie ;  for  the  pit.  had  a  spe- 
cial remedy  on  the  statute,  to  sell  in  service,  as  in  the  plea,  &c. 
Principle  stated  by  the  court  was,  "  when  a  statute  has  creat- 
ed a  new  right,  and  has  also  prescribed  a  remedy  for  the 
enjoyment  of  the  right,  he  who  claims  the  right  must  pursue 
the  statute  remedy." 
Ji^n*'  \       \  4*  This  was  an  action  of  debt  on  a  bond,  conditioned  the 
^T«!j      deft.  Taylor,  in  execution  of  the  pit's,  suit,  in  the  gaol  at 
Wiscasset,  should  continue  a  true  prisoner,  &c.    On  oyer, 

the  deft,  pleaded  in  bar,  that  on ,  the  pit.  recovered 

judgment  against  Taylor  for  $20  12,  debt  and  costs;  that 
December  11, 1809,  the  pit.  purchased  a  writ  of  execution, 
&c.  but  never  had  it  served,  though  he  might  have  done  it ; 
that  February  2,  1810,  Taylor  enlisted  as  a  soldier  in  the 
United  States'  army,  and  was  stationed  at  Edgecomb ;  that 
August  5,  1810,  the  pit.  purchased  his  alias  execution,  &c. ; 
and  on  that  day  the  said  Taylor  was  committed  to  prison 
thereon,  and  the  defts.  executed  the  bond  declared  on ;  that 
August  10,  1810,  while  he  was  still  a  true  prisoner,  &c.  he 
was  seized  and  arrested  by  a  party  of  soldiers  from  the  gar- 
rison at  Edgecomb,  and  forcibly,  and  against  his  will,  con- 
veyed to  that  garrison,  and  there  forcibly  confined  till  after 
the  commencement  of  this  action,  &c.  To  the  plea,  the  pit' 
demurred  generally ;  and  judgment  for  him ;  for  here  was  an 
escape:  and  held,  1.  For  a  rescue  before  commitment  on 
mesne  process,  the  rescuers  are  liable,  and  not  the  officer: 
2.  After  commitment  he  is  liable :  3.  So,  he  is  liable  for  a 
rescue  before  commitment  on  execution. 

10  M«m.  R.  §  5.  This  also  was  debt  on  a  prison  bond ;  and  held,  a 
S*3\C1*P  continued  indulgence  by  a  gaoler,  in  allowing  prisoners  for 
Cofran.  *       debt,  having  the  liberty  of  the  yard,  to  occupy  apartments 

not  appropriated  to  their  use  by  the  Sessions,  is  no  defence 
to  an  action  on  the  bond  given  for  such  liberty. 

11  Mm.  R.  §6.  One  taken  in  execution,  procures  his  discharge  by 
1  u  m£  nV'  P™1?  security  t0  tne  officer ;  before  the  return  of  the  execn- 

i  tion,  he  again  arrests  and  commits  him,  returning  he  has  done 

so ;  the  debtor  gives  bond  with  surety,  for  the  liberty  of  the 
yard.  Held,  valid  against  the  principal  and  surety — a  party 
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attending  court  is  protected;  but  if  he  submits  to  an  arrest,  Ch.  144. 
he  cannot  object  to  his  imprisonment  as  unlawful.  No  du-  Art.  17. 
ress  was  averred.  v_**-v-*-»-' 

§  7.  A  militia-man  in  execution  for  a  fine,  is  entitled  to  the  l2Ma*».  R. 
benefit  of  the  act  for  the  relief  of  poor  prisoners,  &c. ;  and  |7''  ™£ae 
an  act  passed  February,  1823.  v,  Bmaej 

§  8.  Since  the  act  of  1 80S,  Ch.  100,  the  certificate  of  two  b  aL 
magistrates,  that  the  debtor  hat  taken  the  oath  prescribed  in 
the  act  of  1787,  Ch.  39,  will  not  protect  him  from  a  for- 
feiture of  a  bond  given  by  him  for  the  liberty  of  the  yard ; 
said  act  of  1787,  not  being  in  force;  but  held,  only  to  pay 
(be  debt  and  coats,  and  not  the  penalty, 

§  9.  Wherever  the  prisoner  has  not  given  a  bond  for  the  11  Hu.  K. 
liberty  of  the  yard,  being  committed  in  execution,  he  must  1*0.  Gnad 
be  kept  in  tatva  et  arcta  custodia,  as  well  by  day  as  by  night,  ^u."011*" 
This  was  debt  against  the  sheriff  of  Cumberland,  for  the 
debtor's  escape  from  gaol.     Pit.  stated  his  Judgment  recover- 
ed, execution,  commitment,  escape,  &£.     r!ea,  nil  debet,  with 
liberty  to  give  any  special  matter  in  evidence.    The  escape 
was  the  prisoner's  going  in  the  day-time  into  the  dwelling* 
bouse  of  the  gaoler,  which  was  no  part  of  the  prison. 

§  10.  Debt  on  a  prison  bond,  of  May  7, 1813,  conditioned  -1  -*»--•  R- 
AHen  continue  a  true  prisoner  within  the  limits  of  the  gaol  JJe*",'' 
yard.  Held,  that  by  the  late  statutes  of  1808,  Ch.  33;  of 
1810,  Ch.  116 ;  of  1811,  Ch.  69 ;  especially  the  last,  of  June 
37,  1811;  a  prisoner  for  debt,  having  given  such  bond,  com- 
mits no  escape  by  being  tn  the  nighttime,  tn  the  public  streets, 
within  the  exterior  limiU  of  the  prison-yard.  The  acts,  said 
the  court,  made  a  "  mere  nominal  confinement  of  the  person 
of  the  debtor." 

§11.  Debt  on  deputy's  bond  to  the  sheriff,  for  deputy's  em-  13  Mm..  R. 

bezzline  monies  collected,  &c.     Defts.  were  the  deputy's  "fl-i^S1 
•         l.       j  ■  e  Ti.i_j  '•■      -.Allen  K -J. 

sureties ;  bond  in  common  form :  Koot,  the  deputy,  received  a  _\s  John*, 
warrant  of  distress  for  taxes,  and  collected  part  of  the  mo-  R.2&s,Mau. 
nies ;  after  tbis  the  sheriff  resigned,  and  before  it  was  return-  iS'VjfjSt 
able ;  and  a  successor  was  appointed,  who  reappointed  said  q,;  Jj, 
Root;  and  he  collected  the  remainder,  and  embezzled  the 
whole.     Held,  the  first  sheriff  was  liable  for  the  whole,  and 
hence  Root's  sureties.     Objection  was,  that  when  Root  re- 
ceived his  new  appointment  under  Brown,  the  new  sheriff,  he 
ceased  to  be  the  deputy  of  the  first,  Lamed,  and  so  the  bond 
at  an  end.     Held,  otherwise,  as  to  this  warrant,  as  Root  re- 
ceived power  from  Lamed  to  collect  the  whole. 

§  13.  The  deputy  gave  a  bond  to  the  sheriff  to  indemnify  Kirb->,  189, 
him  from  the  deputy's  acts,  referring  to  an  actual  deputation  JJ.l1.1'""?  "* 
in  general  terms.     Construed  to  be  an  indemnity  for  so  long 
a  time  as  the  obligor  was  then  deputed  by  the  sheriff. 
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Ca.  144.       §  13.  A  prisoner,  in  execution,  gave  a  bond  to  the  pit.,  a 
Art.  18.    sheriff,  to  remain  a  faithful  prisoner  within  the  liberties  of  the 
s^-v^^  prison.   The  prisoner  afterwards  accidently  walked  sixteen 
s  John*.  Ca.  feet  over  the  prescribed  limits,  in  several  parts,  bounded  by 
Monkon!""  aD  una&nary  une>  aDd  returned  immediately,  without  the 
sheriff's  knowledge,    and  btfort  any  action  was  brought. 
Held,  the  sheriff  could  not  maintain  any  action  on  the  bond, 
given  only  to  indemnify  him;  and  he  could  not  be  damnified, 
as  it  was  a  mere  negligent  escape,  and  voluntary  return,  be- 
fore action  was  brought. 
Bj-me  e.Grif-      §  1 4.  Debt  on  priion  bounds  bond,  assigned  to  Syme  against 
M,4HrrVfc  Griffin«  surety  for  John  Webb,  dated  December  12,  1786, 
28^"       '     Virginia.  The  declaration  was  by  recital  (whereas)  through- 
out.   Demurred  generally  to  the  whole  declaration,  and  at  the 
same  time  pleaded  to  the  whole  as  condition  performed.  Join- 
der in  demurrer,  and  a  general  replication  to  the  plea.  Held, 
1.  That  by  statute,  1  Rev.  Code,  Ch.  66,  p.  80,  s.  40,  said, 
Berry  «.  An-  demurrer  and  plea  were  allowable :    2.  That  a  general  dc- 
t  E^&so7  °"  murrer  •>  an  issuable  plea  to  be  received,  in  order  to  set  aside 
an  office  judgment :    3,  A  bond  taken  by  the  sheriff,  as  in 
this  case,  of  a  debtor  in  custody,  must  be  exactly  in  confor- 
mity to  the  act  of  1748,  Ch.  8,  s.  21,  24,  incorporated  into 
the  revised  Code;  1  vol.  p.  303,  Ch.  151,  s.  37,  which  is, 
"  that  he  shall  not  depart  or  go  out  of  the  rules  or  bounds  of 
Ai  to  fiui  the  prison  to  which  he  was  committed."    In  the  bond  in  this 
fJJT^J**      case,  was  added,  "  until  he  shall  have  discharged  the  debt 
TnucbKxZ'    and  costs,  and  saved  harmless  the  said  sheriff;"    words  of 
X  w««h.  IS ;  substance,  some  words  also  added,  not  material ;   so,  this 
chiukeitei     bon^  was  jjeid  Void :   4.  In  debt  on  such  a  bond,  an  assign- 
emu's?.—    mem  °^  B  breach,  commencing,  "  and  whereas,"  &c.  and  con- 
Cooka  v.       tinuing,  by  way  of  recital,  to  the  end,  with  no  direct  aver- 
Simmi,  X       ment,  is  insufficient,  and  such  error  is  fatal  on  general  de- 
<*"■ w-       murrer. 

It  was  said  in  this  case,  that  quod  cum,  or  whereas,  through- 
out any  declaration  or  plea,  and  no  direct  averment,  is  bad 
in  substance ;  as  a  positive  averment  of  the  gist  of  the  action 
or  plea,  is  necessary  alike  in  every  case.  Lomax  7.  Hord, 
was  also  an  action  on  the  case,  Ch.  75,  a.  7,  s.  3.  Also  said 
by  Judge  Tucker,  that  said  clause,  in  the  condition,  was 
framed  on  the  purview  of  the  statute ;  23  H.  VI.,  Ch.  10. 
jO»^C»-  Art.  18.  Several  cases.  §  1.  Bond  to  account  for  distilled 
•Trame  *P,nf*  ■'  ^8  where  the  deft,  gave  his  bond  to  carry  on  the 
distilling  of  cyder-brandy,  for  seven  years  and  three  months ; 
and  to  keep  an  exact  account  of  the  quantity  distilled,  and  to 
deliver  to  the  pit.  one-tenth  part'when  demanded.  Deft,  car- 
ried on  said  business,  but  kept  no  account,  and  delivered 
none  to  the  pit.    Held,  1.  The  pit.  had  no  action  on  the  bond 
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until  the  end  of  said  term :  2.  Payment  of  a  bond  will  not  be  Ch.  144. 
presumed  from  lapse  of  time  alone,  within  a  shorter  period    Art.  16. 
than  twenty  years:  3.  Where  the  pit.  makes  a  stale  demand  •Ma*-v-<*k-' 
for  non-performance  of  the  condition  of  a  bond,  he  will  be 
held  to  strict  proof  of  the  amount  of  damages  he  is  entitled 
to  recover. 

§  2.  Suits  by  successors.    Religious  society : — Deft,  gave  a  3  ^J'1.  c»- 
bond  to  A,  B  and  C,  a  committee  of  an  ecclesiastical  socie-  J?0'  Bailey 
ty,  and  to  their  successors  in'  office.     The  obligees  in  the  i,awj,  fc  mi. 
bond  were  removed,  and  their  successors  sued  the  bond  in 
their  own  names.     Held,  the  action  was  well  brought,  by 
force  of  the  statute,  tit.  1 14. 

§3.  Trustees  named  in  a  bond,  liable  individually:  As  BJobm.lt. 
where  A,  B  and  C,  described,  "  tnutett  of  the  Baptist  Socie-  ^J^^ftt*" 
ty,  of  the  town  of  R.;"  and  who  executed  the  bond  with  ^.^  double 
their  individual  names  and  seals,  but  with  that  addition :  breach  bad. 
Held,  in  an  action  of  debt  on  the  bond,  that  this  was  merely  ™"~?\5'5{* 

discriplio  personarum  ;  and  that  they,  A,  Band  C,  were  liable  R   Jjjjj ' 

in  their  individual  capacity.    Was  the  society  incorporated  f  Cm.  Car. 

§  4.  Debt  on  bond  given  by  Purdy  &  Whitney,  as  trustees  tie. 
of  a  church,  conditioned  to  furnish  George  Ferries,  the  ob-  to  Johns.  R. 
ligee,  with  a  comfortable  dwelling-house,  &c.  if  netttrity  rt-  0ftj?  *jjP 
quired,  of  specified  dimensions.     Held,  the  pit.  was  bound  to  ^       T 
show  the  existence  of  a  necessity  arising  from  poverty,  to 
procure  a  house,  as  a  condition  precedent  to  a  right  to  re- 
cover on  the  bond ;  and  parol  evidence  was  not  admitted  to 
show  the  parties  had  any  particular  necessity  in  view. 

§  5.  Haw  a  poor  debtor  may  take  the  oath,  sc. :  If  he  t'mio-  *  Johns.  It. 
cently  omit  to  insert  in  his  petition,  certain  debts  due  to  him;  ??9<  Brotl" 
but  the  court  may  add  them  and  discharge  him;  the  debtor  pheoV'  °~ 
being  insolvent,  he  thought  their  debts  were  of  no  value. 

§  6.  The  condition  of  this  prison  bond,  for  the  gaol  liber-  4  Johns.  R. 
ties,  in  New  York,  is,  "  that  such  prisoner  shall  remain  a  «.— l  *■"■ 
true  and  faithful  prisoner;  and  shall  not  at  any  lime,  nor  1[t*]jirt|j 
in  any  wise,  escape,  or  go  without  the  limits  of  the  liber-  so,  isoi. 
ties  of  the  prison,  until  discharged  by  due  course  of  law:" 
And  the  sheriff  is  authorized,  in  case  he  shall  discover  the 
bail  to  be  insufficient,  to  confine  the  prisoner  until  other  suf- 
ficient bail  be  offered.   By  the  act,  he  is  bound  to  allow  such 
liberties  on  sufficient  bond  being  offered. 

Farm*  of  declarations,  pleu,  &c.  referred  to  in  cases  of  bonds  and  spe- 
cialties, 5  Wentw.  277,  to  the  end  of  the  Vol. ;  and  7  Wentw.  I  to  58  ;  7 
Wentw.  510,  644 ;  Story's  Pleading;),  189,  tic. ;  American  Precedents, 
•Ml,  ICC. ;  Rastel's  Entries,  head,  Df  bt  OH  Bonds,  Sic. ;  Instructor  Clerica- 
ls*, head,  Bonds,  be.  and  other  books  of  pleadings,  generally  referred  to, 
T  Wentw. ;  Index  of  References  j  Debt -on  Bond,  by  executors ;  plea,  the 
pita,  got  judgment  on  the  same  bond,  against  the  deft.   4S7 ;  repl-  nui 
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tiel  record,  418 1  pica,  jndgment  recovered,  and  payment,  418 ;  pie*,  to 
debt  on  bond  by  exec  u  ton,  that  the  deft,  and  A  B,  pr«  it  joint!;,  and  the 
teitator  releated  A  B,  419 ;  Debt  on  bond,  plea  in  trait  for  A,  who  h 
dead,  and  he  indebted  to  the  deft,  more  than  the  amount,  and  oner  to  net 
of,  490 ;  Debt  on  bond,  plea,  by  h»  and  heir  of  the  obligor,  that  he  had 
not  an;  land*  by  hereditary  detcent,  4X2 ;  plea,  performance,  replication, 
rejoinder  and  demurrer,  Lc.  493,  497 ;  plea,  bond  given  for  /itfure  illegal 
cohabitation,  431;  against  the  heir ;  plea,  Riau  pit  dettenl ;  I.  Pica, 
Rient  per  detcent,  except  a  rerenion  on  mortgage,  433,  434;  plea, 
Hien,  u  dcTueea,  434 ;  alao,  except,  kc.  D.  4  and  B ;  pleai,  replication*, 
43E,  439  i  plea,  bond  paid  to  ceiltti  fW  Irvtl,  460. 


CHAPTER  CXLV. 

DEBT  OS  THE  GAMING  ACTS. 


See  Ch.  34,       §  1.  Debt  on  the  statute  against  gaming,  is  an  action  that 

Aerampeit,    deserves  much  attention ;  because,  in  practice,  it  runs  into 

**nu*''       many  nice  distinctions.    In  the  United  States'  laws  there  is 

no  act  of  this  kind.     To  prevent  gaming  is  a  matter  left  to 

the  slate  legislatures  generally. 

Mau.  act,         §  2.  This  action  of  debt  is  grounded  on  the  Massachusetts 

Mar.  4,178a,  act,  passed  March  4,  1786,  the  substance  of  which  is  stated 

thereon"011    lD  cnaPter  3*j  ante*    The  second  section  of  the  act  gives  an 

action  of  assumpsit  to  the  loser  ;  in  which,  it  is,  by  the  act, 

sufficient  for  him  to  allege  "  that  the  deft,  had  received,  to 

the  pit's,  use,  the  money  so  lost  and  paid:"  or  trover,  for  the 

Maine  act*,  goods  lost  and  delivered ;  "  that  they  came  to  the  hands  of 

isa  184  Cfc"  "*e  *fenV  "  ^idiout  mentioning  in  the  declaration,  die  parti- 

'*'  '      cular  manner  and  occasion  of  the  goods  or  monies  being 

tost/1   And  if  the  loser  do  not  sue  in  three  months  bona  fide, 

it  is  lawful  for  any  person  to  sue  and  recover  treble  the 

value  of  the  money  or  goods  lost,  with  costs,  "  by  an  action 

of  debt,   upon  this  statute,"   against  the  winner ;  half  to  the 

prosecutor's  use,  and  half  to  the  poor  of  the  town. 

§  3.  The  Provincial  Temporary  act  passed  in  1743,  gave 
the  lostr  also  an  action  of  debt.  It  is,  therefore,  the  declara- 
tion in  American  Precedents,  969,  by  Gridly ;  was  in  debt 
by  the  lostr,  and  specially  on  the  statute  I  also,  a  declaration 
by  an  informer,  was  in  debt,  369,  370,  who  sued  for  himself 
and  the  poor  of  the  town.  In  the  Province  act,  there  was 
no  clause  making  a  special  declaration  unnecessary. 


a  by  Google 


GAMING  ACTS.  209 

§4.  By  this  additional  act  it  is  provided,  that  no  licensed    Oh.  145. 
innholder  or  retailer,  shall  keep,  or  suffer  to  be  kept,  any  v-^v^> 
billiard  table,  "  in  any  bouse,  yard,  garden,  or  other  appeti-  Mm*,  act, 
dages,  to  him  or  her  belonging,  or  by  him  or  her  occupied  or  j^     ' 
improved ;"  and  if  he  do  it,  or  suffer,  or  wittingly  and  wil- 
lingly allows  any  person  to  play  therein,  "  at  billiards,  cards, 
dice,  or  any  other  unlawful  game ;"  he  or  she  so  offending, 
on  conviction,  on  an  indictment,  forfeits  for  each  offence 
$50,  to  the  use  of  the  town,  and  is  disqualified  to  be  a 
licensed  person  for  three  years. 

§  5.  Second  section,  on  a  like  penalty,  equally  forbids  any 
person  not  so  licensed,  to  keep  such  tables,  for  Aire,  gain,  or 
reward,  or  therefor,  to  allow  such  play.  Process,  indictment ; 
and  such  offender  must  recognize  with  sureties,  to  be  of 
good  behaviour,  and  particularly  not  to  offend  against  the 
act  for  three  years,  &c.  By  the  third  section,  the  person 
playing  at  billiards,  forfeits  $6  for  every  offence,  "  to  be  re- 
covered by  action  or  complaint,"  to  the  prosecutor's  use.  An 
action  of  debt  is  the  proper  action  to  be  brought  to  recover 
the  six  dollars  penalty. 

It  was  stated  under  the  head  of  Assumpsit,  Ch.  34,  that  on 
such  acts  two  questions  naturally  arise:  1.  What  is  an  un- 
lawful game  T  2.  What  kind  of  contracts  are  void  on  account 
of  gaming?  Both  questions  were  under  that  head  so  far  con- 
sidered, that  it  is  not  necessary  to  pursue  the  subject  here 
much  further;  however,  a  few  cases  may  be  added,  and 
some  notice  taken  of  the  action  of  debt  in  this  case. 

§6.   1.  .Further  casts  of  unlawful  games. 

Debt  upon  a  bond.      Respecting  an  annuity : — Plea,  actio  l  wn».  wo, 
non,  on.  oyer  ;  oughtnotlo.be  charged:  then  states  a  certain  ^!j!*,_I!!M 
play  or game,  called  cricket;  and  that  "the  pit.  won  of  ont  com.lJ.6Si, 
Parsons,  twenty-five  guineas,  on  a  bill  upon  tkk,  upon  tbe  said 
game,  &c. :  that  Qien  the  pit.  and  Parsons  agreed,  that  if  the 

filt.  would  advance  him  £447,  10*.  to  make  up  the  two  bills 
ost,  £500,  he  would  give  him  the  said  bond  to  pay  him  an 
annuity  of  £100  a  year,  &c:  and  avers  the  bond  sued  was 

S'ven  (as  a  collateral  security)  for  money  aon  at  play,  and 
at  it  is  void,  &c.  Pit.  demurs,  and  joinder  in  demurrer. 
Pit.  argued,  "  that  cricket  is  not  a  game  within  the  9th  of 
Ann :"  2.  "  That  the  present  bond  was  not  given  for  money 
won  at  play."  Whatever  Parsons'  bond  might  be,  for  the 
deft,  it  was  urged,  that  cricket  is  a  game  within  the  words  in 
the  act,  "  or  any  other  game  or  games  whatever :"  3.  If  Par- 
sons' bond  is  void,  so  is  this ;  Salk.  344.  The  court  inclin- 
ed to  give  judgment  for  tbe  deft.,  that  cricket  is  a  game,  and 
so  the  bond  is  void,  but  adjourned. 
vol.  v.  27 
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Cn.  145.       §  7.  The  English  statutes  allow  small  sums  won  at  play, 
,_^-.-^_-  to  be  retained,  if  paid.     Hence,  the   numerous  questions 
which  arise  in  England,  as  to  the  amount  of  (he  loss,  do  not 
apply  here.     So,  as  to  one  or  several  sittings. 

3  Com.  D.  §  8.  Playing  at  nine-pins,  is  an  unlawful  game.  Hortt-ract 
jj-jjj-j?  Wl1'-  is  a  game  within  the  9  Ann,  and  comes  within  the  general 
„_  P-e._  words  "  other  game  or  games ;"  but  money  lost  by  the  deft., 
a  Will.  309.  on  a  bet  upon  a  horse  race,  and  at  his  request  paid  by  the 
-l  wiii.220.  piti)  isnot  within  9  Ann;  Alcinbrook  v.  Hall.  Cricket  is 
-Cowp.  mi.  a  game  wit|jin  tne  acl  0f  9  Ann,  Ch.  14,  as -above,  so  is  a 

foot-rate.  2  Stra.  1159 ;  1  Vent.  253 ;  Cowp.  281,  Brown's 
case;  2  Wils.  30. 

§  9.  2.  What  gaming  bonds,  tf-c.  are  void. 

8  Mod.  67,       Debt  on  a  bond,  &c.    Plea,  that  it  was  given  for  money 

sSSESUeZ:  won  at  Pla7*    The  P'1-  replied)  "  tnat  »*  waa  "ot  given  ** 

Si™.  493.""  money  won  at  play."     Deft,  demurred,  and  judgment  for 

him,  because  the  pit.  did  not  deny  that  any  pari  of  it  was 

won  at  play;  for  if  any  part  of  it  was,  the  bond  was  void. 

This  case  decides,  that  if  any  part  of  the  money  secured  by 

the  bond,  or  other,  contract,  be  won  at  play,  the  whole  u 

void  by  the  statute.     As  our  statute  has  the  same  words  in 

it,  (any  part  of  the  consideration,  &c.)  it  ought  to  have  the 

same  construction. 

a  Etp.  mi.        §  10.  In  debt  on  a  bond,  the  gaming  act  must  be  pleaded, 

where  the  bond  on  the  face  of  it  appears  fair.  Stra.  493, 498 ; 

Cro.  J.  130;  Yelv.  105;    Dougl.215;    lD.&E.  520;    2 

D.  &  E.  231. 

l  H.  Bi.  42      §1],  In  this  case  it  was  held,  that  no  action  lies  on  a  wager, 

t^L«     *"  respecting  the  mode  of  playing  an  illegal  game:  the  wager 

was  about  the  number  of  ways  of  nicking  on  the  dice :  the 

wager  was  decided  by  a  third  person.     Special  count,  &c. 

ST.  R.4S9,      §  12.  If  deft,  plead  to  debt  on  bond,  that  the  pit.  won  of  him 

■MR?  *'      money  at  cards,  and  that  the  bond  was  givgn  to  secure  pay* 

ment  of  it ;  and  the  pit.  replies,  it  was  given  to  secure  money 

justly  due,  and  not  for  securing  the  payment  of  money  won, 

the  replication  may  conclude  to  the  country,  or  with  an 

averment ;  decided  on  special  demurrer ;  for  it  is  double,  and 

concludes  not  with  an  averment. 

Peak-  on  §13.  What  is  proof  of  a    particular  game,  p.  24.     Dtbl 

Evidence.      (pti  iam :    Judgment  for  the  penalty  was  affirmed,  and  for 

4  Ron.soiG.  damages  and  costs  reversed ;  Frederick  v.  Lookup ;  for  an 

informer,  for  a  penalty  incurred  by  playing,  can  have  no 

damages ;  nor  for  any  other  penalty. 
a  J?-  Bl.  §  14.  The  statute  as  to  the  party  losing,  is  remedial,  and 

«.  Booth"— '  not  J"*1"'  i  and  therefore,  a  new  trial  may  be  granted ;  he  is 
Eip.  N.  p.  to  recover  back  his  money  ;  otherwise,  on  the  clause  of  the 
2S,  90. 
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act,  that  inflicts  pillory,  &c.     So,  penal,  if  the  action  be  by   Ch.  145. 
the  common  informer.  v^-v-^^ 

§15.  In  this  case  Lord  Candos  lost  one  hundred  and  Comyn'*  ji. 
twenty  guineas  at  play,  at  hazard,  with  the  ph.,  and  drew  *»''  H""f7 
his  bill  therefor,. on  the  deft.,    in  the  pit's,  favour;  this  the  *'  BCO  ' 
deft,  accepted,  and  judgment  for  him,  for  the  contract,  was 
void :  deft,  pleaded  the  16  Ch.  II.,  ch.  7.     To  this  plea  the 

Elt.  demurred,  because  on  the  general  issue  this  matter  might 
ave  been  given  in  evidence,  £c.  Sed  non  allocatur,  "  for  in 
every  case  where  the  deft,  may  avoid  the  action  of  the  pit. 
for  matter  in  law,  he  may  there  plead  specially,"  though 
the  same  matter  may  be  given  in  evidence  on  the  general 
issue,  "as  in. an  action  brought  on  a  bond,  the  deft,  may 
plead  she  was  under  coverture  at  the  time ;  although  such 
matter  maybe  given  in  evidence  on  now  tst  factum  pleaded."  Citei2Borr. 
It  was  objected  that  the  deft.,  an  acceptor  of  the  bill,  was  held,  1177- 
as  he  was  no  party  to  the  play;  but  the  court  held,  the  sta- 
tute avoids  all  bonds,  bills,  judgments,  contracts,  &c. :  and  if 
B  lose  at  play,  and  A  give  security,  it  is  void. 

§  16.  A  bond  given  by  a  third  person,  for  money  won  at  Bid.  145. — 
play,  as  collateral  security,  is  void ;  cites  1  Wils.  220,  ante ;  Comjn'i  B- 
2D.&E,  439,  above.  6' 

§  1 7.  But  a  wager  concerning  the  right  manner  of  playing,  Pope  t.  Le- 
is  not  within  the  9  Ann.  2  Mod.  54,179;  4Mod.469:  same  g£  .In- 
case as  in  Sal  k  held,  and  was  a  wager  as  to  the  right  of  raov-  l  mmecate 
ing  a  certain  backgammon  man.  at  large.— 

Contracts,  as  well  as  stcurititt,  for  money  lost  at  play,  are  tkap.  743, 
void :  but  securities,  but  not  contracts,  for  money  lent  to  play  hJTlJj,™!* 
with,  are  void ;  and  the  security's  being  endorsed  over,  makes  741, 
no  difference.     And  Holt's  opinion  in  Hussey  v.  Jacob,  was 
extrajudicial  and  not  law. 

§  18.  "  The  law  grants  no  action  for  the  payment  of  what  CmlCodeof 
has  been  won  at  gaming,  or  by  bet,  except  for  games  lend-  ™"wv  & 
ing  to  promote  skill  in  the  use  of  arms,  such  as  the  exercise  title  12,  irt. 
of  the  gun,  foot,  horse  and  chariot  racing;  and  as  to  such  I,  be. 
games,  the  judge  may  reject  the  demand,  when  the  sum  ap- 
pears to  him  excessive."     And  art.  3,  "  in  all  cases  in  which 
the  law  refuses  an  action  to  the  winner,  it  also  refuses  to 
suffer  the  loser  to  reclaim  what  he  has  voluntarily  paid,  un- 
less there  have  been,  on  the  part  of.  the  winner,  fraud,  deceit, 
or  swindling."     Such  contracts,  as  also  of  insurance,  and  of 
bottomry,  are  deemed  in  the  law  aleatory  contracts,  depend- 
ing on  casual  or  uncertain  events. 

§  1 9-  Form  of  a  declaration  in  debt,  on  the  9th  Ann,  Cb.  7  Wentw. 
14,  s.  2,  for  money  lost  at  cards  :  the  loser  against  the  win-  1*8» 1W- 
ner  of  the  money.  Declaration  qui  torn  on  said  statute,  against 
toe  deft,  for  winning  of  one  A  B,  at  a  game  called  fives,  at 
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Ch.  1 46.  one  and  the  same  time  of  playing,  the  sum  of  £400 :  stating 
Art.  1.     several  facts  to  bring  the  case  within  the  act;  form  of  the 

i^^-v^^   postea  containing-  the  verdict,  &c. 

i  Went*-.         §  20.  Declaration  on  the  said  9  Ann,  Ch.  14,  for  money 

Ifii'  as?"      won'  ■^6^'  kj  playing  at  a  game  called  E  O :  action,  qui  torn, 

'      *       for  treble  the  sum.     Declaration  for  starting  a  running  man 

for  a  less  sum  than  £50.     Declaration  for  losing  £30,  at  one 

time,  at  hazard,  on  said  act :  on  said  act  for  playing  by  the 

party  to  recover  the  money  lost,  £336.    For  keeping  a  gam- 

7  Want*,      mg  table  called  fair  chance,  eight  counts.      Debt  on  bond. 

256-  Plea,  that  part  of  the  consideration  of  it  was  money  won  by 

betting  at  two  cricket  matches,  and  that  the  bond  was  to 
secure  payment  of  an  annuity ;    and   the  deft,  was  only  a 

487,  489.      surety  in  it,  &c.    Contra  formam  siatuti. 


CHAPTER  CXLVI. 


DEBT  ON  JUDGMENTS. 


Man.  act,         Art.  1.  Federal  and  Stale  Statutes. 

17M  *a'  §  '"  ^  tms  act  °^  tne  legislature  of  Massachusetts,  it  is 

enacted,  "  that  upon  the  judgment  for  debt,  damages,  or  costs, 
which  has  been,  or  which  shall  be  rendered  and  recorded  by 

Mune  act,    any  court  of  record,  or  any  justice  of  the  peace  of  this  cora- 

Ch.  69,  tec.  mo  n  wealth,  and  remaining  in  force  and  unsatisfied,  an  action 
of  debt  may  be  brought  in  the  same  court,  or  before  the  same 
justice,  where  such  record  remains,  or  in  any  court  of  record, 
or  before  any  justice  of  the  peace,  holding  pleas  for  the  coun- 
ty in  which  either  of  the  parties  to  such  judgment,  their  exe- 
cutors, or  administrators,  shall  dwell  or  reside,  at  the  time  of 
bringing  such  action,  and  proper  to  try  the  same ;  and  such 
judgment  may  be  certified  by  a  true  copy  of  the  record 
thereof,  attested  by  the  clerk,  for  the  time  being,  of  the  court, 
or  by  the  justice  of  the  peace,  as  the  case  may  be,  where 
or  with  whom,  such  record  remains." 

§  2.  Sect  2.  "  That  upon  the  judgment  for  debt,  damages, 
or  costs,  which  has  been,  or  which  shall  be  rendered  anu  re- 
corded by  a  court  of  record,  in  any  other  of  the  United 
States,  or  by  a  court  of  record  of  the  United  States,  and  re- 
maining in  force  and  unsatisfied,  an  action  of  debt  may  be 


,d  by  Google 


JUDGMENTS.  213 

brought  in  any  court  of  record  of  this  commonwealth,  holden  On.  146. 
for  the  county  in  which  either  of  the  parties  to  such  judg-     Art,  1. 
merit,  their  executors  or  administrators,  shall  dwell  and  re-  ,^-v-^»> 
side,  or  in  which  any  valuable  goods,  credits,  or  estate  of  any 
debtor,  in  such  judgment,  shall  be  found  at  the  time  of  bring- 
ing such  action  :  provided,  that  such  judgment  shall  be  cer- 
tified in  the  form,  and  to  the  effect,  which  is  or  shall  be  pre- 
scribed by  any  general  law  of  the  Congress  of  the  United 
States." . 

§  3.  Sect.  3.  Provides,  that  in  this  new  action  of  debt, 
lawful  interest  shall  be  allowed,  "as  well  upon  the  costs  as 
upon  the  debt  or  damages,  or  the  balance  thereof  due  and  Province  «ct 
recoverable."     A  judgment  is  no  contract.  3  Burr.  1 548.       rf  1TM" 

§  4.  The  Province  act  of  1774,  respecting  this  action  of 
debt  on  judgment,  (since  repealed)  differed  from  the  above 
act  in  some  particulars.  The  first  section  provided  for  ac- 
tions on  "judgments  in  any  court,"  in  neighbouring  British 
colonies  in  America,  when  the  judgment  debtor  moved  into 
this  province,  or  acquired  any  real  or  personal  estate  in  it, 
and  for  bringing  the  same  "in  any  executive  court  within 
this  province,  proper  to  try  the  same,"  the  same  as  if  such 
judgment  had  been  recovered  in  such  court  in  this  province. 
*  §  5.  Second  section  provided,  the  clerk's  attested  copy  be 
evidence,  or  the  copy  attested  by  the  justice  of  the  peace, 
in  the  neighbouring  colony,  in  the  usual  form,  should  be  legal 
evidence. 

§  6.  The  third  provided,  that  when  a  judgment  debtor,  in 
a  judgment  before  a  justice  of  the  peace  in  the  province, 
dwelt  in  another  county  therein,  the  justice  might  direct  his 
execution  to  the  proper  officer  of  the  county  where  such  debt- 
or resided,  and  gave  the  officer  full  power  to  serve  it :  also 
provided,  for  suing  justices'  of  the  peace  judgments,  when 
necessary,  in  the  Common  Pleas,  and  made  the  justice's  cer- 
tified copy,  such  evidence  as  his  original  record,  before  the 
same  court,  would  be.    ' 

§  7.  By  the  federal  constitution,  it  is  provided,  that  "  full  FederalCon- 
faith  and  credit  shall  be  given,  in  each  state,  to  the  public  ■t,*t'j»«»  •■ 
acts,  records,  and  judicial  proceedings  of  every  other  state.    ' 
And  the  congress  may,  by  penal  laws,  prescribe  the  manner 
in  which  such  acts,  records,  and  proceedings  shall  be  prov- 
ed, and  the  effect  thereof." 

By  the  old  confederation,  it  was  provided,  that  "  full  faith  Old  Confri. 
and  credit  shall  be  given,  in  each  of  these  states,  to  the  re-  *•  4' 
cords,  acts,  and  judicial  proceedings  of  the  courts  and  magis- 
trates of  every  other  state." 

6  8.  By  this  act  of  congress,  section  first,  it  is  enacted,  Act  rf -J°°* 
"  that  the  records  and  proceedings  of  the  courts  of  every  |^'i7bd.*7 
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Ch.  146.  state  shall  be  proved,  or  admitted  in  any  other  court  within 
Art.  1.  the  United  States,  by  the  attestation  of  the  clerk,  and  the 
<^^~**s  seal  of  the  court  annexed,  if  there  be  a  seal ;  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magis- 
trate, as  the  case  may  be,  that  the  said  attestation  is  in  due 
form ;  and  the  said  records  and  judicial  proceedings  authen- 
ticated as  aforesaid,  shall  have  suck  faith  and  credit  given  to 
them  in  every  court  within  the  United  States,  as  they  have, 
by  law  or  usage,  in  the  courts  of  the  state  from  whence  the 
said  records  are,  or  shall  be,  taken."  As  explicit  as  this  act 
is,  the  decisions  have  been  both  ways. 

§  9.  Upon  these  acts,  it  will  be  observed,  that  many  ac- 
tions of  debt,  on  judgments,  are  expressly  given ;  and  we  have 
only  to  inquire  in  regard  to  the  forms  of  the  declarations  in 
such  actions,  and  of  the  pleadings.  Several  forms  of  decla- 
rations on  judgments,  may  be  seen  in  American  Precedents, 
271,  272.     As  to  pleas,  they  will  be  noticed. 

§  10.  One  important  question  has  arisen  on  these  statutes: 
that  is,  how  far  a  judgment  in  another  state,  certified  ac- 
cording to  the  said  act  of  congress,  is  conclusive  evidence  of 
the  debt,  &c.  contained  in  it.     Authorities  are  both  ways: 
1  Crunch      but  finally,  well  settled,  that  a  judgment  has  the  same  effect 
481—  UaJiu'  in  every  state,  it  has  in  that  in  which  it  is  rendered.  Ch.  96,' 
R.  302.         a.  4,  s.  21. 

Armitroajt.  rj  n.  In  the  Circuit  Court  in  Pennsylvania,  April  term, 
Carson'i  1794,  an  action  of  debt  was  brought  on  a  judgment  that  had 
Kirby  119.  been  obtained  in  the  Supreme  Court  of  the  state  of  Nea 
—1  Cain.  Jersey  ;  and  nil  debet  was  pleaded.  Ingersoll,  for  the  defts. 
J2?*-"i  admitted  the  plea  was  bad;  and  Wilson,  J.  said,  "If  the 
Fran".  SwT  P'ca  would  be  bad  in  New  Jersey,  it  is  bad  here;  for,  what- 
ever doubts  there  might  be  on  the  words  of  the  constitution, 
M«n'  2a>  the  act  of  congress  effectually  removes  them,  declaring  in  di- 
thoupb  it'"'  rect  lerms> tnal  l^e  record  shall  have  the  sanu  effect  in  this 
docs  not  ap-  court,  as  in  the  court  from  which  it  was  taken.  In  the  courts 
pear  on  the  jn  New  Jersey,  no  such  plea  would  be  sustained,  and  there- 
rtcord  that  fore  jt  js  inadmissible  in  a  court  sitting  in  PamsyhamaJ* 
beta  taken  Judges  Wilson  and  Peters,  in  this  case,  considered  the  words 
to  obtain  sa-  "such  faith  and  credit"  in  the  act,  the  same  as  effect.  1 
tiifaction  of  Cranch.  285 ;  doubted  if  nil  debet  be  good  in  such  cases. 
nKntJKiirtjT  §  12.  In  this  case  a  trustee  judgment  had  been  obtained  in 
ITT—  '  Massachusetts,  A.  D.  1788,  and  debt  thereon  brought  after- 
l  Dallas,  wards  in  Pennsylvania ;  and  it  was  held,  it  was  not  con- 
H  lk*  elusive  evidence  of  the  debt;  and  it  was  said,  the  fourth  ar- 
ticle of  the  old  confederation,  was  attempted  to  be  explained 
Journal!  of  by  a  proposed  amendment:  this  seems  therefore,  to  have  been 
S*S"*iw  on'y  a  construct'on  °f tne  article  in  the  old  confederation ;  and 
"*"  '  this  judgment  in  Massachusetts  was  only  in  rem ;  and  there- 
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fore  it  may  be  questioned,  if,  in  its  nature,  it  bound  any  thing  On.  1 46. 
more  than  the  blanket*  in  the  trustee's  hands.  Art.  1. 

§  13.  In  this  case,  the  Supreme  Judicial  Court  in  Maxtor  ^_^^— n^ 
chusetii,  at  York,  May  term,  1805,  decided  that  a  judgment  l  M»m.  r. 
recovered  in  the  state  of  .Vera  Hampshire,  is  not  in  all  cases  *°L  ^a5? * 
conclusive  evidence  of  a  debt,  in  an  action  of  debt  brought  s"ee  Buicii n. 
here,  on  such  judgment;  though  the  mode  of  aulhenticat-  Briggt,  9  M. 
ing  such  judgments  has  been  provided  for  by  the  act  of  con-  gj 4a2 j  Ch- 
gress  ;  yet  the  effect  of  such  authentication  is  not  declared  by  '  *■  ' 
the  act.  This  was  an  action  in  New  Hampshire,  on  a  note, 
as  appeared  by  the  record,  on  oyer  ;  and  at  York  the  dell, 
pleaded  he  was  a  minor  when  the  note  was  given,  and  when 
the  promise  therein  was  made,  to  wit,  of  the  age  of  fourteen 
years :  2.  Plea,  that  when  the  promise  was  made,  and  when 
the  judgment  on  it  was  rendered,  and  from  a  time  before  the 
promise,  he  ever  was  an  inhabitant  of  Poland,  in  Matsachusttta, 
was  a  minor,  &c.  twenty  years  old,  when  the  judgment  was 
recovered.  Pit.  demurred  generally  to  both  pleas  and  join- 
der. Judgment  for  the  deft.  The  pit's,  counsel  urged  the 
judgment  in  New  Hampshire,  by  the  constitution  and  laws, 
(above  cited,)  "  wtu  conclusive  tvidenci  of  the  debt ,-"  for  the 
deft,  it  was  said,  congress  had  not  declared  the  tfftct,  but  on- 
ly had  "  prescribed  the  mode  in  which  records,  &c.  should  be 
authenticated  ;  that  declaring  they  should  have,  when  to  au- 
thenticated, such  faith  and  credit  given  to  them,  as  by  law 
or  usage  they  have  in  the  state  where  rendered,  extended  no 
farther  than  to  make  them  incontrovertible  evidence  of  every 
thing  that  appeared  by  the  record,  viz;  that  the  judgment 
was  recovered  by  and  against  the  parties  named,  for  the  sum, 
and  for  the  cause  of  action  expressed  in  the  manner  stated ; 
that  is,  whether  upon  default,  trial,  &c.  &c. ;  that  in  every 
other  respect  they  were  on  the  footing  of  foreign  judgments, 
which  are  prima  facie  evidence  of  debt;  but  that  it  is  com- 
petent to  the  deft,  to  show  that  such  judgment  was  unduly, 
or  irregularly  obtained;"  and  of  this  opinion,  nearly,  were 
the  three  judges  present.  They  observed,  the  demurrer  of 
the  pit.  had  admitted  the  facts  of  minority  and  absence,  and 
seem  to  allow  in  part  the  distinction  between  domestic  and 
foreign  judgments  ;  and  to  confine  the  constitution  and  act  of 
congress  merely  to  the  mode  of  authenticating  the  evidence, 
and  to  admit  that  such  a  judgment  recovered  in,  this  state, 
had  been  "  conclusive  evidence  of  the  debt;"  and  that  "  if 
this  judgment  partook  of  all  the  properties  of  a  domestic 
judment,  it  was  so,"  If  not,  the  deft,  might  be  relieved  on 
these  pleas,  admitted  to  be  true  in  fact.  And  the  reporter, 
in  this  case,  makes  one  of  the  judges  say,  that  "  it  will  ap- 
pear, that,  as  well  the  effect  of  records,  &c.  as  their  mode  of 
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Ch.  146.  authentication,  is,  by  the  constitution,  within  the  authority  of 

Art.  1.     congress.1'     "  What  the  effect  shall  be,  is  not  declared  by  the 

<_^-v-^--'  statute."     "  It  is  indeed  provided,  that  being  authenticated, 

they  shall  in  all  events  have  such  faith  and  credit  given  to 

them,  as  they  are  entitled  to  in  the  state  from  which  tbey 

are  taken :  the  meaning  I  take  to  be  this,  and  no  more ;  that 

they  shall  be  incontrovertible  and  conclusive  evidence  of 

Debt  on  a     their  own  existence,  and  of  all  the  facts  expressed  in  them." 

judgment  on  Again,  "  if  it  be  true  in  fact,  that  the  judgments  of  the  other 

fSSwwf.1 .  states  are  to  be  considered  to  all  intents  and  purposes,  as 

deft,  was  til-  judgments  of  courts  in  states  which  are  merely  foreign,  then 

lowed  to  im-  it  will  follow  irresistibly,  that  the  provision  of  the  constitu- 

fea*bto  *°    l'on   *   ^together  idle   and  insignificant."     It  may  result, 

«bow  too       tnat  wherever  there  has  been  a  trial  in  another  state,  the 

much  wu     judgment  will  be  conclusive ;   and  perhaps  it  may  not  be 

recoreren ;    going  loo  far  to  say,  that  if  there  be  persona]  notice  to  the 

44'stoddard        ''  anc'  °"  ^'s  Part  no  disability,  that  the  judgment  shall 

r.  Alien,  in    be  binding  on  him ;  and  it  will,  in  all  cases  on  this  construe- 

Vermont.       tion,  conclude  the  pit." 

Nobler.  §  14.  The  reporter  does  not  appear  to  be  satisfied  with  the 

tr°there^d  decision  above,  in  Bartlett  v.  Knight ;  and  therefore  he  cites 
■er]  j  in  a  note,  a  case  which  was  decided  in  Berkshire  County, 
b.r.410.  before  there  were  any  public  reports  in  the  state,  and  says, 
"  where  the  deft,  pleaded  nil  debet  to  an  action  of  debt, 
brought  upon  a  judgment  recovered  in  the  slate  of  Vermont, 
See  a. 8, i.e.  to  which  plea  there  was  a  general  demurrer,  the  court  decid- 
Judgment  in  ed  the  plea  was  bad.  In  that  case  they  held,  and  expressly 
one  state  said,  that  by  the  constitution  and  law  of  the  United  States, 
deft  "of  \ad  t'je  judgments  of  the  Courts  of  Record  in  the  several  states, 
in  another,  were  placed  in  all  respects  upon  the  same  fooling  with  our 
mar  b*  ™-    own  domestic  judgments." 

Show^ne"         §  15.  It  does  not  appear  that  the  court  in  Bartlett  v. 
had  no  no-     Knight,  knew  of  these  judgments,  in  Armstrong  v.  Carson's 
tlce  of  the     executors,  or  in  Noble  t.  Gold ;  and  there  can  be  no  question 
iuit ;  not        but  lhat  these,  best  conform  to  the  spirit  and  letter  of  the 
l  Dvvciu"  constitution,  and  act  of  congress.    The  court,  in  Bartlett  v. 
168,  Smith     Knight,  seems  to,  have  taken,  on  the  whole,  a  sort  of  middle 
».  Rhoadei.   ground,  indistinct,  and  not  easily  to  be  understood,  between 
foreign  and  domestic  judgments ;  and  it  will  be  observed,  the 
reporter  himself,  in  this  case,  in  his  marginal  part  of  it,  has 
applied  the  word  effect,- not  to  the  judgment,  but  to  the  mode 
of  authenticating  it ;  yet  he  makes  the  judge,  (whose  words 
he  cites.)  apply  the  word  effect,  to  the  record or  judgment,  and 
not  to  the  mode,  of  authenticating  it.     The  same  judge  ob- 
serves, the  effect  of  the  record,  and  also  the  mode  of  authenti- 
cating it,  is  in  the  power  of  congress ;  and  one  of  the  judges 
cites  the  whole  section  in  the  constitution,  as  one  sentence, 


Mhjb.R. 


,d  by  Google 


JUDGMENTS.  217 

which  consists  of  two  distinct  sentences:  by  the  first,  the  Ch.  146. 
records,  &c.  of  other  states  are  declared  to  hare  full  faith  Art.  I. 
and  credit;  this  sentence  is  entire,  positive,  and  fixes  their  s^p-v^s 
credit:  the  second  sentence  enables  congress  to  prescribe 
the  manner  of  provmgnich  records,  "  and  the  effect  thereof." 
The  effect  of  what  f  Of  the  record  that  is  before  declared  by 
the  constitution  to  be  entitled  to  full  faith  and  credit,  when 
found  to  be  a  record.  The  effect  thereof  then  applies  to  the 
proof;  congress  is  to  prescribe  and  regulate ;  then  the  words 
in  the  act  of  congress,  cited  by  the  court  in  Armstrong  v. 
Canon's  executors,  declaring  a  judgment  in  another  state 
shall  have  such  faith  and  credit  in  every  state,  as  a  domes- 
tic judgment  has,  are  as  full  to  this  purpose  as  words  can  be ; 
and  whatever  faith  and  credit  the  judgment  has  in  another  state 
where  it  is  rendered,  it  must  necessarily  have  the  same  in  this 
state.  There  seems  to  be  no  medium,  and  it  must  be  either 
as  a  foreign  judgment,  or  as  a  domestic  one ;  and  any  middle 
ground  taken,  must  be  a  source  of  endless  distinctions  and 
controversy;'  nor  does  there  seem  to  be  any  colour  for 
such  middle  ground  in  the  words  or  spirit  of  the  constitution, 
or  act  of  congress. 

•  Dtbt  on  judgment.  Held,  if  an  appeal  be  duty  made  from  a  6  Ms«.  R. 
judgment  of  the  Common  Pleas,  it  ceases  to  have  any  force,  *J  Camp. 
andno  action  lies  on  it ;  but  if  the  appeal  be  not  given  by  law,  i^^d, 
it  has  no  effect ;  and  though  allowed  by  the  court  below,  the 
judgment  there  remains  in  force,  and  debt  lies  on  it,  or  exe- 
cution may  thereon  issue.     The  judgment  was  for  $34,  13; 
so,  no  appeal  lay.     Statute  1803,  Ch.  155,  and  1782,  Ch.  11. 
And  if  a  judgment  be  inoperative,  as  above,  it  cannot  be 
pleaded  in  bar  of  another  action ;  and  the  Supreme  Judicial 
Court  can  affirm  only  where  an  appeal  lies.    See  Bissell  v. 
Briggs,  Ch.  96,  a.  4,  not  agreeing  with  Bartlett  v.  Knight. 

§  16.  In  this  case  Eliz.  Dix  recovered  Judgment  against  8Maa.il. 
the  deft,  in  a  coort  in  Jtova  Scotia.    The  pits,  her  executors,  *ra.  But- 
bring  this  action  of  assumpsit  on  )ha.tfortign  judgment;  and  J^Aiien^-* 
the  court  held,  that  it  was  only  prima  facie  evidence ;  and  i  phil-  Ev. 
that  the  deft,  has  all  the  benefits  he  would  have  had  in  an  wo— 2 
action  for  the  original  cause ;  and  the  affidavit  of  one  who  Mmn"  "' 
assisted  the  clerk  of  that  court  in  comparing  the  copy,  &c 
and  saw  him  attest  it,  was  a  sufficient  verification  of  the 
judgment ;  that  the  deft,  might  avoid  this  foreign  judgment 
on  default,  by  showing  he  was  not  within  the  jurisdiction  of 
this  foreign  court.     Plea,  was  non  attumptit.     See  Kilburn 
■u.  Wood  worth,  post. 

§  17.  What  it  a  -valid  judgment.  This  was  an  action  1®^""  R' 
against  the  proprietors  of  Bakerstown,  claiming  under  a  grant  ^  JjjjJ  yj!f 
of  the  General  Court,  of  June  25,  1765.    To  this  grant  ,.  Haokat. ' 
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Cb.  146.  a  condition  was  annexed,  that  it  contained  only  seven 
Art.  2.  and  a  half  mites  square ;  and  in  a  former  trial,  A.  D.  1794, 
>^^-v-^^  it  appearing  to  the  court  it  contained  more,  the  court  decided 
the  proprietors  should  hold  within  certain  lines  specified ; 
provided  they  released  to  certain  settlers  within  those  lines, 
the  lands  by  them  settled  upon ;  and  that  the  commonwealth 
be  reseizea  of  the  remainder.  Held,  this  judgment  was 
valid,  and  binding  on  the  proprietors,  and  all  privies  in  es- 
tate; and  so  held,  in  this  action,  tried  1813,  in  which  the  tenant 
claimed  under  a  settler:  the  demandants  objected  to  the 
reading  of  this  record,  as  neither  they  or  the  tenant  were 
privies  to  the  said  judgment ;  and  that  the  said  proviso  in  it, 
m  favour  of  the  settlers,  was  null  and  void.  But  the  court 
held  the  judgment  binding,  as  above,  in  virtue  of  the  statute 
respecting  inquests  of  office.  This  judgment,  given  in  1794, 
being  authorized  by  the  statute,  bound  the  right  to  the 
land,  in  whose  soever  hands  it  came ;  and  the  proprietors,  by  a 
breach  of  condition,  having  forfeited  their  right  to  the  lands, 
the  state  has  a  right  to  confirm  them  on  what  terms  it  saw  fit. 
Art.  2.  Debt  oi\  judgments  at  common  lam.  At  common  law, 
a  clear  and  strong  distinction  is  taken  between  domestic  and  ■ 
foreign  judgments.  • 

Ofl.  Cuei,  §  1.  "  The  labour  and  actions  of  men,"  may  be  reduced 
3**— TNo  to  a  certain  value,  not  only  by  agreements,  but  by  acts  of 
debton  law,  as  "judgments  or  acts  of  courts  of  justice;"  and  whether 
judgment,  it  "  acts  of  benefit  or  of  injury  and  injustice;"  and  when  a 

'■  " certain  value  is  set  upon  such  action,  it  creates  a  debt  to  the 

party  to  whom  it  is  by  law  appointed ;"  and  when  a  matter 
is  once  decided  by  a  judgment  of  court,  it  creates  a  debt,  to 
be  recovered  in  an  action  of  debt,  as  much  as  a  certain  sum  due 
on  a  contract,  or  on  an  award.  Hence,  if  a  man  recovers 
damages  in  a  real  action,  as  sur  disseizin,  or  waste,  he  may 
have  debt  for  the  damages:  so,  for  damages  recovered  in  tret- 
pass,  he  may  have  debt  on  the  judgment :  so,  on  a  judgment  in 
Salk.  SOS;  a  prior  action  of  debt :  so  debt  lies  in  a  superior  court,  on  a  judg- 
but  439,  ment  given  in  an  inferior  court,  and  in  an  inferior  court  on  a 
Mk~fl(M  —  JUf'Sment  m  a  superior  one ;  "  for  it  is  a  debt  throughout  the 
8  Mod.  103,  whole  kingdom,"  and  on  mil  till  record  pleaded,  the  record 
S33.— l&p.  is  ordered  into  chancery,  and  thence  sent  to  the  court  where 
*13.  the  action  is  pending.   But  this  manner  of  passing  the  record 

is  here  generally  dispensed  with,  by  the  statutes  before 
ciled. 
A  Mod.  247.       So,  one  may  have  debt  on  judgment,  pending  a  writ  of  er- 
ror; for  the  debt  remains  due,  and  this  writ  is  only  a  superst- 
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the  new  action,  it  will  be  a  supersedeas  to  an  execution  on  that   Ch.  146. 
also,  but  such  an  action  is  not  to  be  favoured.     Before  Wil.     Art.  2. 
11.  Ch.  45,  giving  a  scire,  facias  on  a  judgment,  if  execution  t^rv-^/ 
on  it  was  not  taken  out  in  a  year  ana  a  day,  there  was  no 
remedy  but  to  sue  the  judgment,  and  at  common  law,  the  debt 
was  presumed  to  be  satisfied. 

§  2.  So,  debt  lies  on  a  judgment  though  the  debtor  escapes  Oil.  Cue*, 
or  dies  in  prison ;  for  tne  body  in  execution  is  no  satisiac-  3*7- 
tion ;  but  not  where  the  pit.  is  satisfied  by  execution  execut- 
ed, and  that  appears  by  the  record  :  •  so,  where  part  only  is  \ni  l  Eip. 
satisfied,  debt  lies  for  the  residue,  but  the  judgment  must  be  314. 
not  discharged. 

§  3.  So,  if  one  sue  scire  facias  on  a  recognizance  end  have  Gil.  C«*m, 
judgment,  he  cannot  have  debt  on  the  recognizance,  neither  397.— Cm. 
Defore  or  after  the  execution ;  for  the  debt  on  it  is  now  chang-     ' contra- 
ed  into  a  judgment ;  and  that  only  must  be  sued,  for  clearly 
after  the  pit.  has  one  judgment  on  the  recognizance,  it  is  use- 
less to  sue  on  it,  bo  as  to  get  a  second  judgment. 

5  4.  But  if  one  get  judgment  on  a  tart  facias,  he  can  bring  °a-  c""i 
debt  on  that  judgment  in  another  court,  and  get  judgment;  Fj  'S[7  to' 
then  both  judgments  are  in  force,  and  be  may  sue  execution  Pr4.ton'r. 
on  either ;  for  one  judgment  cannot  determine  another,  both  Prertou.— 
being  of  an  equal  nature ;  and  debt  lies  on  a  judgment  within  £0W*JT 
or  after  the  year  after  the  recovery.  3Com.  D. 

6  5.  So,  it  lies  on  a  judgment  given  in  a  foreign  court,  333,  Debt, 
and  it  is  not  necessary  to  state  the  grounds  of  that  judgment  !j*"T 

in  the  declaration ;  but  the  deft,  may  impeach  it  and  shew  walker  '  ' 
the  grounds  of  it  are  bad.  This  was  a  judgment  in  Jamaica,  t.  Witter.—, 
but  it  is  not  to  be  declared  on  as  a  matter  of  record ;  for  it  Cited  l  E»P. 
is  but  a  matter  of  simple  contract,  and  only  prima  facit  evi-  Siri  « 
dence  of  the  debt,  and  concluding  as  by  the  record  appears,  _s  wentw! 
is  surplusage,  and  mar  be  rejected.  273, 974. 

§  6.  So,  assumpsit  lies  on  a  foreign  judgment,  as,  in  a  Ben-  l  E*p.  315, 
gal  and  a  Jamaica  case,  was  decided  :  so,  on  a  judgment  in  £f?T*,rd  r' 
France ;  and  in  these  two  points  lies  the  main  duTcrence  be-  (ji^dai/™ 
tween  domestic  and  foreign  judgments.   In  the  former  case  the  Frazer,  4 
deft,  is  precluded  to  shew  the  judgment  is  bad ;  not  so  in  the  Uougi. ;  and 
latter;  and  no  assumpsit  lies  in  the  former  case:    None  on  a     ,s/T.'sl 
specialty.    Dougl.  6;   Cro.  Jam.  213,  505,  598;    3  Stra.  493. 
1027 ;  Cro.  Car.  6,  31 ;  Cro.  El.  242,  283. 

§  7.  But  debt  does  not  lie  on  a  judgment  after  the  judg-  4  Bwt. 
ment  debtor  is  taken  and  discharged  by  the  pit.  in  execution ;  34^UVf0" 
and  when  the  deft,  bad  been  taken  on  a  capias  ad  satisfacien-  Same  caw? 
dnm  on  the  first  judgment,  and  had  been  afterwards  discharged  l  fop.  si4. 
out  of  custody  by  the  plfs.  consent,  on  the  deft's.  agreeing  to  ^rlp0"1'. 
pay  certain  sums  at  times  named,  part  of  which  he  had  paid,        '  *' 
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Ch.  146.  and  the  pit.  brought  debt  on  the  judgment  for  the  whole. 

Art.  3.  Judgment  agaiust  him,  for  the  judgment  was  discharged  by 

__f-  .  -»_-  At*,  the pWs.  awn  consent.                   t 

I  Will.  3ie,  §  8.  So,  debt  lies  to  recover  the  coif*  of  a  nonsuit  in  an 
WUm  "  inferior  court,  by  the  deft,  below ;  and  a  general  declaration 

is  good,  without  stating  the  cause  of  action  arose  within  the 
jurisdiction   of  the   inferior  court,  or  the  proceedings   at 
length. 
SBarr.1548,      §  9.  l.  The  judgment  extinguishes  the  contract,  whence  it 

KjdOMN.  COmes. 

whyteh—  2-  "  ^  judgment  is  no  contract,  nor  can  it  be  considered  in 
Pow.  Cod.  the  light  of  a  contract ;"  "  iar  judicium  redditur,  &c. 
*•*— Co.1*.  s.  Debt  on  judgment  is  an  action  superior  to  one  on  a 
CoriT 433  —  k°ni* '  ty  a  judgment  the  contract,  &c.  becomes  re*  adjudi- 
6  Co*.  744,  cata.  In  some  cases  the  prevailing  party  recovers  the  right 
745.  to  property,  sometimes  only  the  possession ;  bat  the  contract 

is  extinct  only  while  the  judgment  is  in  force ;  post. 

See  Ch.  138,       Art.  3.  Some  forms  of  judgments.     §  1.  As  the  final  judg- 

«■*.•**■       menl,  in  an  action  or  suit,  is  the  object  to  be  obtained,  and 

every  step  in  the  proceedings  has  in  some  degree  a  regard 

to  that,  it  is  useful  to  see  what  is  the  form  of  judgment  to  be 

II  Mm.  R.   rendered  in  some  essential  cases.     Form  of,  in  an  informa- 
3S0-  tion,  quo  warranto. 

Webber*.         §2.  This   was  the  case  in  17S8,   April   term  in  Essex; 

Ssrjcat,        Webber  recovered  judgment  against  Sargent  for  $9,333  33, 

April,  1802.  anj  jef  fed  hjj  execution  on  his  real  estate,  in  Gloucester ; 

and  afterwards  Sargent  reviewed  the  action  in  the  Supreme 

Judicial  Court,  April  term,  1802,  at  Ipswich.     Sargent,  pit. 

in  review,  bad  judgment  to  recover  back  $1,683  50, and  had 

his  execution  for  this  sum  against  Webber,  and  his  levy  re- 

z  Mue.  R-     maincd  good.     A  reversal  as  to  part  of  the  damages,  does 

158.  not  affect  the  costs  of  the  first  trial. 

Thorn-  §  3.  Judgment  against  principal  and  trustee.  It  is  considered 

dike  ».  Tar.  by ,  that  the  said  T.  (pit.)  recover  against  the  said  Far- 

r«^&  ui.anii  rar^  £c>  tDe  gum  Qf  j — — ^  lawful  money,  damages,  and  costs 
of  suit,  taxed  at  %  ■  ;  and  it  is  further  considered  by  the 
court,  that  the  said  T.  have  execution  for  the  same  sums 
against  the  goods,  effects,  and  credits  of  the  said  F.  &c.  in 

the  bands  and  possession  of ,  trustees  of  the  said  F.  fee. 

if  so  much  there  be  in  their  hands. 

§  4.  Trustee  discharged.  It  appearing  to  the  court  that  the 
said  B.  had  not  any  goods,  effects,  or  credits  of  the  said  D. 
at  the  time  of  the  service  of  this  writ  and  process  on  the 
said  B,  it  is  considered,  ordered,  and  adjudged,  by  the 
court,  that  the  said  B.  be  discharged,  and  that  he  recover 
his  costs  of  suit,  taxed  at  $ ,  against  the  said  A,  (the  pit.) 
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§  A.  Judgment    quod  computet,  against   a  surviving  bailiff;    C,n.  146. 
and  all  and  singular  the  premises  being  seen  and  understood,     Art.  S. 
it  ia  considered  by  the  court,  that  the  said  S.  the  deft,  ac-  ^*-s-^s 
count  with  the  pit.  for  the  time  aforesaid,  in  which  he  and  3  wa».  99, 
said  Solomons,  (one  deceased,)  were  the  bailiffs  to  the  pit.  S^2»*" 
and  had  the  care  and  administration  of  the  said  goods  and  iust.Ent.i5.' 
merchandize,  &c.  to  be  merchandized  with,  and  made  profit  —5  lot.  CI. 
of,  for  the  pit.  &c. ;  and  A,  B,  and  C,  are  by  the  court  here,  14i- 
assigned  auditors  to  hear  the  account  of  the  said  D.  of,  and 
upon  the  premises. 

Judgment  in  qui  lam.  It  is  considered  by  the  court,  that  4BaiT-aul9. 
the  said  P.  who  sues  as  well  for  himself  as  for  the  said  poor  — 5  !att- Ci- 
of  the  said  parish,  do  recover  against  the  said  D.  the  sum  of 

£ ,  found  by  the  jury  aforesaid,  to  have  been  forfeited 

by  him,  by  force  of  the  said  statute,  parcel  of  said  sum  of 
£3150,  (sum  sued  for ;)  and  that  tbe  said  P.  who  sues,  &c. 
have  one  moiety  thereof,  to  wit,  £472,  10s.  to  his  own  use, 
and  that  tbe  said  poor  have  the  other  moiety  thereof  to  their 
own  use,  according  to  the  form  of  the  statute  aforesaid. 
Here  the  informer  recovers  the  whole,  but  to  the  two  cases 
mentioned. 

§  6.  Judgment  against  an  executor.  It  is  considered  by  tbe 
court,  that  the  said  P.  recover  against  the  goods  and  estate  of 
tbe  said  A,  deceased,  in  tbe  hands  of  the  said  executor  as 

aforesaid,  for  the  sum  of  £ ,  debt  or  damages,  and  £ , 

costs  of  suit,  if  he  have  so  much  in  his  bands  to  be  adminis- 
tered upon. 

§  7.  In  Erving  &  al.  executors  of  Irving  v.  Peters,  in  ST.  R.86S. 
debt,  the  judgment,  the  pits,  recover  again  5*  the  deft,  as  exe- 
cutor of  Moffat,  £1,477,  10*.  debt,  and  £95  damages,  to  be 
levied  of  tbe  goods  of  the  testator,  M.  in  the  cleft's,  hands,  to 
be  administered,  if  he  had  so  much ;  and  if  not,  then  the 
£95  to  be  levied  of  the  deft's.  own  goods.  Like  judgment 
at  Portland,  July,  1 797,  against  administrator  for  costs. 

§  8.  Judgments  when  there  is  a  special  inquiry  of  damages.  3  Bl.  Com. 
When   there  is  judgment  by   default,  demurrer,  &c.  and  3SE' 
damages  are  to  be  inquired  of  by  a  jury,  the  judgment  is 
generally,  "that  the  pit.  ought  to  recover  his  damages,  but  Eng-luh 
because  the  court  know  not  what  damages  he  has  sustained,"  t°'T>* ot 
&c.  a  jury  to  inquire  of  them  is  called  and  sworn ;  and  they  \a  fa*i"ui 
hear  evidence  as  to  the  quantum  of  damages,  and  return  nm ;  10 
their  verdict,  and  thereupon,  it  is  considered,  that  the  pit.  ^ntw"  . 

recover  the  sum  of  * ,  (the  exact  sum  so  assessed  by  the 

jury,)  damages,  and  costs  of  suit,  taxed  at  $ . 

§  9.  On  demurrtr  to  evidence.     Here  the  judgment  is,  that  *  ^or'  *" 
the  evidence  is  not  sufficient  to  maintain  tbe  issue  joined,  or 
that  it  is  sufficient,  as  tbe  case  may  be. 
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§  10.  On  demurrer  it  is,  "and  because  it  appears  to  the 
court  the  plea  aforesaid  of  the  said  deft,  is  not  sufficient  in 
law,  therefore  it  is  considered,"  &c.  or  that  it  is  sufficient,  and 
Silk.  402.      as  the  case  is. 

§11.  Judgment  in  dower,  is,  that  the  Baid  P.  recover  her 
seizin  of  one-third  part  of   the  premises  described  in  the 

writ,  and  $ ,  damages,  and  her  costs  taxed  at  % . 

2  Sac.  Abr.       §12.  In  partition,  the  first  is,  that  partition  be  made;  the 
t90;  and      second,  that  the  partition  aforesaid  be  established  forever. 
■""SJMwSr      $  ,3*  ^9,k*"r'     "That  the  parties  replead;"  Staple  v. 
l  Com!  D.  '  Harden. 

Bail  a.  to.  Scire  facias.  "That  the  pit.  have  execution."  1  Salk.  108. 
5  Mai*,  r.  §  14.  If  an  action  be  against  several,  on  a  joint  contract, 
i°3,Tappan  an(j  one  ]jves  out  0f  jjg  state,  and  has  no  estate  in  it,  judg- 

rueo.       men[  js  against  those  in  it. 
a  Max.  R.         §  15.  Judgments  in  Massachusetts,  are  presumed   to  be 
113,  Herring:  the  tost  day  of  the  term,  unless  on  motion,  it  in  fact  be  pre- 
•■  Pol  t.       viously  entered  ;   in  which  case  the  time  is  minuted. 
7  Mait.  R.  A  final  judgment  in  the  act  of  1784,  Cii.  10.  sec.  3,  within 

*?»™**tt     a  year  from  which  scire  facias  may  be  served  on  bail,  is  the 
r.      ivau.    grat  jurjgment  on  which  the  ph.  may  have  execution,  in  the 
Common  Pleas  or  this  court.    Judgment  on  review  is  not 
intended. 

Art.  4.  The  effect  of  a  judgment.  §  1.  Many  are  the  effects 
of  a  judgment,  according  to  the  situations  of  the  persons  or 
things  on  which  they  operate ;  and  as  the  courts  rendering 
them  are  foreign  or  domestic,  of  this  or  that  description. 

§  2.  It  has  been  said  by  Blackstone,  and  some  others,  that 
when  a  judgment  is  rendered  against  a  man,  that  such  a  sum 
be  recovered  of  him,  there  is  an  implied  promise  on  his  part 
to  pay  it :  but  this  we  have  seen,  was  denied  by  the  court. 
3  Burr.  1548.  In  some  cases  it  is  clear,  the  effect  of  the 
judgment  is  only  to  give  the  pit.  possession  of  the  thing  ad- 
judged to  him,  as  of  a  debt  before  due  to  him  ;  so,  of  lands 
and  goods,  where  he  only  gets  possession  by  it  of  what  was 
before  his  own.  In  some  cases  the  effect  of  the  judgment  is 
to  ascertain  and  adjust  his  right  to  the  thing,  the  amount,  and 
also  to  give  him  possession.  In  a  third  class  of  cases,  the 
effect  of  it  is  to  give  the  right  where  none  existed  before. 
B  B).  Com.  §  3.  As  to  an  informer;  as  where  a  penalty  is  given  by  a 
lffin^r*'  statute  to  b°  recovered  by  him  who  will  sue  for  it.  Here,  no 
El.  138.  "^  one  na9  an^  ""ft1 10  'l' l'"  acti°n  brought :  he  who  sues  ob- 
tains a  kind  of  imperfect  right  to  it,  by  commencing  his  suit : 
but  his  right  is  altogether  imperfect  till  judgment  for  him. 
And  though  after  a  suit  is  commenced  by  the  informer,  the 
king  can  remit  only  his  part  of  the  penalty,  yet  the  inform- 
er's right  to  the  other  part  before  judgment,  is  but  inchoate. 
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Some  have  said  that  this  penalty  so  given  after  it  is  forfeited,    Ch.  146. 
and  before  it  is  sued  for,  is  as  it  were  in  a  state  of  nature,      Art.  5. 
open  to  any  subject  to  sue  for  it ;  and  that  he  who  first  v^s^v 
sues  thereby,  acquires  an  imperfect  right  to  it,  which  right  is 
consummated  by  the  judgment,  that  he  recover  it :  but  this 
imperfect  right  is,  in  fact,  no  right,  for  he  has  not  the  claim 
of  possession.     And  if  he  do  not  obtain  judgment,  he  has 
no  right  or  claim,  that  in  the  least  degree  stands  in  the  way 
of  any  other  person. 

§  4.  Judgment,  what.     It  is  the  sentence  of  the  lata,  pro-  3  Bl.  Con. 
nounccd  by  the  court,  upon  the  matter  contained  in  the  re-  *Ki«J««ir 
cord.     There  are  four  kinds  of  judgments :  1.  Upon  demur-  ™jft£  n^a 
rtr,  where  the  facts  are  agreed  by  the  parties,  and  the  law  inquiry  of 
is  determined  by  the  court :  2.  Where  the  lam  is  admitted  by  i"?1^^ 
the  parties,  and  the  fact*  are  disputed,  as  in  case  of  judgments  8g  *33.  'm 
on  verdicts :  3.  Where  the  facts  and  law  arising  thereon  are  ju dyment 
admitted  by  the  deft.,  as  in  judgments  fcy  confession  or  dt-  iWl  »°t  b» 
fault :  4.  Where  the  pit,  is  convinced  that  the  facts  or  law,  ^^uHJiy 
or  both,  are  not  sufficient  to  support  his  action,  as  in  judg-  be  fin«i,2i9. 
ments  on  non-suits,  retraxits,  and  discontinuance. 

So,  judgments  are  interlocutory  or  final.    • 

Art.  -5.  §1.  Judgment  coram  nan  judice,  is  when  the  court  3 Irut.  231  — 
has  no  jurisdiction :  as  a  cause  before  tight  commission-  Jlo^T^ 
ers,  where  the  law  requires  the  court  consist  of  twelve ;  here  Abr.  180.— * 
the  judgment  is  void,  and  may  be  avoided  by  plea ;  though  Cro.  El.  sot. 
error  may  be  brought.  Baptist  v.  Michelbourn. 

§  2.  This  question,  whether  a  court  or  magistrate  has  ju- 
risdiction of  any  cause,  must  always  be  decided  by  compar- 
ing the  authority  either  has  by  law  or  usage,  or  both ;  and 
the  power  to  be  exercised  in  deciding  the  cause.  It  is  plain 
this  question  may  arise  in  a  multitude  of  cases,  and  that  no 
general  rules  can  be  laid  down  to  any  useful  purpose,  for  the 
decision  of  it.  A  judge  or  justice  may  not  have  jurisdiction  1  Co.  76.-  -o 
in  a  particular  case,  yet  the  executive  officer  be  justified.        ***■  5?"~8 

§  3.  One  acti  as  a  judge.  Where  the  dtfl.  acts  as  a  j»«fe«,  "'  ' 
and  the  matter  is  within  his  jurisdiction,  his  sentence,  right  |,^'i„"„/ 
or  wrong,  binds,  till  it  be  reversed ;  and  if  it  were  in  the  ad-  Quarry.— I 
miralty  of  France,  it  would  be  the  same;  and  the  only  re-  Cio.is.—t 
medy  in  such  case,  is  to  appeal.  Judge  of  admiralty  of  Stra-  733' 
Pennsylvania's  case. 

$  4.  Contract  extinct  or  suspended.  While  the  judgment  re-  8  Co.  41.— 
mains  in  force,  on  a  specialty,  that  is  turned  into  a  matter  of  j,f*c-  Abr" 
record,  and  no  action  lies  on  the  bond,  this  means  against  the 
same  obligor ;  for  if  there  be  another  several,  or  joint  and 
several,  obligor  in  the  same  bond,  he  may  be  sued.  Hence, 
the  effect  of  (he  judgment  is  to  extinguish  the  contract,  as  to 
the  obligor  sued,  and  not  as  to  another  obligor.     The  judg- 
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Ch.  146.    meat  rather  suspends  the  bond,  for  if  the  judgment  1m  re- 

Art.  5.     versed  unsatisfied,  \he  action  on  the  bond  revives. 
v^V^*        §  5.  Judgment  against  one  of  two  executors.     If  two  execu- 
Lcr.  261. —  ton,  and  judgment  against  one  of  them,  as  administrator,  and 

Bkc'  JtbT" *  ^y       sue^'  toey  can  P^ea(*  tnis'  *°r  tne  e^ect  °^  a  J^S* 
11S<*  ment  against  one  as  administrator,  is  to  bar  the  action  against 

them  as  executors ;  but  a  judgment  against  a  pit.  for  a  defect 
in  his  declaration,  has  no  effect  or  operation  to  bar  him  of 
another  action  for  the  same  thing. 
X  Vent.  159,  §  6.  Judgment  that  oars  another  actum  or  not.  One  in  tru- 
Letebmorer.  pa„  jg  n0  bar  in  trover,  as  trover  often  lies  where  tretpau 
Bm.  Abr.  c'oe8  not>  un'ess  '*  appear  by  the  pleadings  that  the  pit.  was 
117*  barred  as  to  the  same  cause  of  action,  and  on  the  merits. 

Stra.  733,         §  7.  A  sentence  in  the  admiralty  bars ;  as  where  the  ac- 
p«it,  «.  32.    ceplor  of  a  bill  of  exchange  was   sued  and  discharged  in  a 
court  at  Leghorn.    The  effect  of  the  sentence  was  to  bar  an 
action  on  this  bill  against  him  in  England. 
Sin.  SOS.  6  8.  If  a  judgment  be  erroneous,  it  is  the  act  of  the  court, 

and  binds  and  bars  till  reversed  by  a  writ  of  error,  and  the 
party  shall  not  suffer :  but  if  irregular,  it  proceeds  from  the 
l  Eip.  409.  act  of  the  party,  or  of  his  attorney  ;  and  an  action  lies  when 
set  aside  for  irregularity,  against  the  ph.,  for  an  arrest  on  a 
capiat  ad  satisfaciendum,  but  not  against  the  officer,  unless  he 
join  in  the  defence  with  the  pit.  So,  that  the  operation  or 
effect  of  an  erroneous  judgment  is,  till  reversed,  as  that  of  a 
good  judgment.  A  judgment  coram  nonjudice,  and  other  void 
judgment,  is  as  none,  neither  binds  or  bars  any  one ;  and  an 
irregular  judgment  protects  the  officer  till  reversed ;  as  a 
good  one  does,  if  he  do  not  join  in  his  defence  tinder  it  with 
the  pit,  as  to  whom  it  is  void;  for  he  cannot  plead  his  own 
irregular  judgment  in  his  defence;  and  if  they  join  in  plead- 
ing, it  is  Dad  as  to  the  ph.,  on  the  principle  he  never  can 
plead  his  own  negligence,  in  his  own  defence  ;  and  it  is  bad 
as  to  the  officer  when  he  so  joins,  because  when  two  join  in 
a  plea,  and  it  is  bad  as  to  one,  it  is  so  as  to  both. 

§  9.  But  this  pleading  a  judgment  in  a  former  action,  in 

bar  of  a  new  action,  is  an  extensive  article  in  pleading,  and 

applies  to  all  kinds  of  actions ;  therefore  it  will  be  proper  to 

go  into  it  at  large  in  general  pleadings. 

3  Bl.  Com.      §10.  Judgments  interlocutory.    This  is  such  a  judgment  as 

3*7.— 3  lia.  is  given  in  the  middle  of  a  cause,  on  some  plea,  proceeding, 

Idi   ci'~4i.  or  ^fault  i  an^  does  not,  finally,  determine  the  suit,  as  judg- 

-4  Eac.  Abr.  ments  for  the  pit.  on  pleas  in  abatement,  that  the  deft,  an- 

Si-— fWil*.  swer  over   (respondeas  ouster)  to  his  writ  and  declaration 

M7-  aforesaid  ;  and  then  the  deft,  pleads  to  issue,  if  not  before 

done :  but  if  issue  be  joined  on  a  fact  to  the  jury,  and  found 

for  the  pit.,  the  judgment  is  final.    So,  where  the  pit's,  right 
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U  established  by  a  decision,  it  is  interlocutory,  if  his  damages   Ch.  1 46. 
remained  to  be  ascertained  by  a  jury :  till  this  is  done,  there     Art.  5. 
can  be  no  final  judgment,  which  always  puts  an  end  to  the  ■^~v-^s 
action,  and  gives  an  execution  in  most  cases.     When  a  judg- 
ment is  given  for  the  deft,  it  is  always  final,  as  it  stops  any 
further  proceedings  on  the  pit's,  part,  and  so  in  the  suit.  So, 
judgment  by  default,  nil  dicet,  cognovit  actionem,  or  non  sum 
mformatus,  are  always  final,  except  where  damages  remain 
to  be  inquired  of. 

§  11.  Judgment  may  be  amended  the  same  term,  even  in  an  Saik.   401, 
inferior  court:  as  where  the  deft,  was  convicted  of  a  scan-  S,.!fj"J'; 
dalous  libel,  and  judgment  was  given  that  he  pay  one  hun-    '^e 
dred  marks  fine ;  and  for  good  reasons  the  court  increased 
his  punishment. 

§  12.  The  Sessions  made  an  order,  and  in  the  same  term  Suit  494, 
i,  vacated  it  by  an  after  order;  and  held,  per  Holt,  ^?n'^.c' 


C.  J.  &c.  to  be  regular,  and  that  on  a  certiorari,  the  vacated  Mo£  28^ 
order  should  not  be  returned,  but  only  the  latter.  "  The  ses-  ^  cua', 
sious  is  all  one  day,  and  the  justices  may  alter  their  judg-  a°d  inauJ 
m.ent  at  any  time  while  it  continues."  6  Mod.  per  curiam  ;  "j^f.?  _^ere 
"  The  judgment  of  the  justices  is  in  their  breast,  and  altera-  BntT,"  m 
ble  by  them  all  the  same  sessions."  17S. 

Judgment  for  penalties,  how  given  ;  see  Damages,  sect.  28. 

§  1 3.  Judgment  at  it  affects  a  stranger  to  it.     It  is  laid  down  5  Hod.  30S, 
as  a  rule,  that  where  the  party  is  a  stranger  to  a  judgment,  he  lUtuM'i 
may  avoid  it  by  plea,  without  bringing  a  writ  of  error ;  as  in  j^ymZ** 
debt  on  a  bona  against  the  deft,  as  administrator.    Flea,  a  wu(.  65.— 
judgment  recovered  against  the  intestate,  and  no  assets  ui-  Doog-i.  68. 
Ira :  replication,  that  he  died  before  judgment,  and  after  his 
death,  judgment  was  obtained,  and  Kept  on  foot  by  fraud. 
The  deft,  traversed  the  fraud,  but  did  not  answer  the  death 
of  the  intestate.     And  on  demurrer,  it  was  said  for  the  pit. 
the  judgment  was  ill,  and  be  being  a  stranger  to  it,  could  not 
have  error  or  deceit,  and  had  no  way  to  avoid  it  but  by  plea. 
"  Thai  it  is  a  rule,  that  where  judgment  may  be  reversed  by 
a  writ  of  error,  the  party  shall  not  be  admitted  to  do  it  by 

flea ;  but  a  stranger  to  it  must  avoid  it  by  plea ;  because  as 
e  is  no  party  to  the  judgment,"  he  can  nave  no  writ  of  er- 
ror being  a  stranger. 

§  14.  The  court  held,  the  pit.  might  avoid  tbe  judgment 
by  plea,  especially  in  this  case,  as  it  was  "  not  only  errone- 
ous but  void,"  as  the  court  said. 

§  IS.  This  was  a  scire  facias  against  the  defts.  as  main-  Cro.El.U9, 
pernors  of  Broke.     They  pleaded  he  was  dead  before  the  J^****!"'. 
judgment  was  given :  at  first,  the  court  held  the  plea  bad,  as    ,TTJ 
it  went  to  avoid  the  judgment,  and  prove  it  to  be  erroneous, 
which  cannot  be  avoided  but  by  error;  but  they  might  plead 
vol.  v.  29 
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Ch.  146.   the  death  of  B.  be/ore  the  tcin  facias,  and  after  the  judgment, 
Art.  6.      but  then  they  could  not  bring  in  the  body:  but  afterwards, 
v^v^/   the  plea  was  received,  "  because  the  defts,  could  not  have  a 
writ  of  error,  to  avoid  the  judgment." 

In  these  cases  the  stranger  to  the  judgment  does  not  pro- 
perly avoid  it,  but  only  the  effect  or  operation  of  it,  as  it  re- 
spects him :  and  the  judgment  remains  as  between  the  parties 
to  it,  in  full  force.   See  Writs  of  Error,  Ch.  137.    And  in 
many  cases,  a  judgment  remains  in  full  force  as  to  some  per- 
sons, when  it  is  avoided  as  to  others. 
Msu.  3.  J.       Art.  6.  Judgment  reversed ;  the  effect.     §1.  In  the  cases  of 
te^HM?  BingbAm  v.  Cabot,  and  Sargent  v.  Webber,  ante,  we  have 
E^JJi,  seen  that  in  our  review,  though  the  judgment  be  in  part  er- 

roneous, it  is  not  reversed  ;  but  a  counter  judgment  is  given 
for  the  reasons  there  stated :  but  this  mode  of  proceeding  has 
not  been  uniform,  for  in  the  case  of  Tappan  v.  O'Brian,  in 
Man.  S.  J.  review  of  a  judgment  for  £390,  and  that  found  to  be  erroneous 
vnuSLrb*  M  to  ^93'  tne  rormer  judgment  was  reversed  for  so  much ; 

s.  At-    but  cross  executions  issued  in  another  case, 
wood.  §  2.  It  has  been  already  shewn,  that  in  the  English  prac- 

tice, where  an  execution  is  levied,  and  the  term  thereon  sold 
to  a  third  person,  the  sale  is  good,  though  the  judgment  be 
reversed,  and  the  judgment  debtor  can  only  have  the  money 
it  sold  for :  but  otherwise,  if  the  term  be  delivered  to  the 
5  Co.  si,  creditor  himself,  at  a  certain  value.  And  it  is  said,  if  one 
Hoe'»  com.    recover  an  erroneous  judgment,  and  receive  property  on  it, 

on  its  reversal,  it  is  right  the  party  be  restored  to  it. 
9  Stand.  §  3.  Reversed  in  part.     This  may  be  whenever  the  judg- 

m^Mh^lt  ment  con3'ats  °^  distinct  parts,  but  not  when  entire ;  as  where 
RoUi  r.      '  an  act'on  'ay  f°r  part  and  not  for  another  part,  and  judgment 
Genuine—  for  the  whole  reversed ;  for  judgment  being  for  one  entire 
Farr.  R.154.  sum,  it  can  never  appear  what  portion  of  it  was  for  the  bad 
tts^Cw*  P?*** or  wnat  for  the  good  part :  so,  where  judgment  was 
J.  289,990,    given  against  three  defts.  in  trespass,  and  one  died  before 
Bird  v.Onni.  judgment,  it  being  entire  was  wholly  reversed :  so,  where 
one  deft,  was  a  minor,  and  appeared  by  attorney,  the  dama- 
ges being  entire  against  both.     Many  cases.  1 1  Mod.  25 ; 
Salk.  24  ;  7  Mod.  154,  155,  156. 
Cto.Ei.806,       §4.  But  in  account,  the  first  judgment  was,  that  the  deft. 
WhiS^s"    account'  an<*  "&* »  tne  second  judgment  was,  that  the  pit. 

ijviii.  i4i recover,  &o,  and  erroneous,  and  on  error  brought  on  both 

3Wii«.  177.  judgments,  the  second  only  waB  reversed. 

Roll.  Abr.         §  5.  So,  in  doner,  the  judgment  was,  that  the  pit.  recover 

aa'-T'U»     ^er  t*oweri  an<^  a'ao  ■£ '  damages ;  and  as  to  them  only 

BbcI'ssT*  .  there  was  error,  and  the  judgment  was  reversed  as  to  them, 
and  stood  as  to  the  recovery  of  a  third  part  of  the  land. 
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§  6.  So,  judgment   against   executors   and   the   testator's    Cn.  146. 
roods,  and  thereon  a  scire  facias  against  them,  and  on  it     Art.  7. 
judgment  of  their  own  goods,  and  error  in  the  last  judgment ;  r****^*. 
and  in  error  brought  on  both  judgments,  the  last  only  was  5  Co.  39, 
reversed,  and  the  first  stood :  so,  a  probate  decree  reversed  LSjr™^ 
in  pwt.  Mm/  R.  3*. 

h  7.  So,  A,  brought  debt  on  a  judgment,  and  got  a  second  2  Bac  Abr. 
judgment.     This -was  annulled  on  reversing  the  first;  but  lu9-"^11' 
the  second  is  not  always  ipso  facto  void,  by  reversing  the  first      r'  . 
whereon  it  depends ;  but  it  snail  be  reversed. 

§  8.  Judgment  for  damages,  £7,  for  slander,  and  £8,  for  Hob.  6, 
malicious  prosecution.  On  two  counts,  reversed  as  to  the  £7,  JaeJJ*' 
and  affirmed  as  to  the  £8  ;  and  affirmed  for  all  the  costs. 

§  9.  So  much  of  the  judgment  as  related  to  the  debt  only, 
was  affirmed ;   reversed,  as  to  items.  3  Cranch,  492. 

§  10.  This  was  a  writ  of  error  on  a  judgment  of  the  Com-  ?J?*i,'\R' 
mon  Pleas.  Referees  there  awarded  one  quarter  costs,  but  -j^'jn \™or 
that  court  gave^tM  costs,  and  this  judgment  was  reversed  for  v.  Andrews. 
three  quarters  of  the  costs ;  and  as  it  was  for  error  in  law,  pit.  — Moor,565. 
in  error  was  not  allowed  any  costs.  Here,  though  the  judg-  ~*  ^^ 
ment  was  entire  as  to  costs,  yet  there  was  a  rule  of  evidence,  ' 
by  which  to  ascertain  the  bad  part — the  three  quarters. 

§11.  It  ts  a  rule,  that  one  shall  not  reverse  a  judgment  2  Saaod.  43, 
for  error, unless  he  can  shew  it  is  to  his  disadvantage,  though  p '"""".I!'. 
the  error  be  in  the  judgment  itself;  (8  Co.  59,  Bucher's    w7n' 
case  seems  contra  ;)  2  Ld.  Ray.  970. 

§  12.  Pit.  had  judgment  for  £55,  10».and  a  ca.sa.  for  only  asaund.97, 
£51,2f.on  which  the  deft,  was  arrested  in  execution.  The  pit.  Jacqueit, 
in  debt  for  an  escape,  recovered  judgment  against  the  sheriff*, 
for  £55,  \0s.  This  mistake  in  the  execution  is  not  assigna- 
ble for  error.  Much  of  the  doctrines  of  error,  in  about  thirty 
pages  in  Williams'  Notes.  _  Only  one  error  in  fact  can  be 
assigned  ;  not  in  law  and  fact  i  several  may  be  in  law :  not 
against  the  record  or  for  pit's,  advantage. 

Art.  7.  Judgment  arrested,  &c.     Rules  and  cases. 

§  1.  Judgment  arrested  after  the  deft,  pleaded  guilty,  it  i  Man.  R. 
appearing  to  the  court  the  offence  charged  was  only  a  breach  l 3',  H«w- 
of  contract.  s^bVcmT 

§  2.  When  judgment  is  arrested  neither  parly  pays  costs :  395.' 

so,  Mass.  R.  1  vol.  219,  Brown  v.  Austin ;  but  a  later  case,  3  Bl.  Com. 

2  Mass.  R.  509,  gives  costs  to  the  deft,  when  judgment  is  C7brjVtJ?t**' 

arrested  for  defects  in  the  declaration ;  the  pit's  own  fault.      flti*er*M. 

§  3.  A  judgment  may  be  suspended,  stayed,  or  arrested,  3  bi.  Com. 

for  certain  causes  ;  though  the  issue  be  decided,  if  it  ap-  J*7-- r> N- 

'  o  r    B.  48.— Cro. 

EL  722.— Cro.  Jam.  85*.— 5  Bac.  Abr.  252.— 5  Com.  Plead.  S.   47.— 5  Man.  R.  87. 

Munoroer  of  a  corporation  mnit  be  in  abatement. 
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Ch.  146,  pear  the  complaint  is  not  actionable  in  itself,  or  not  made 

Art.  7.     with  sufficient  precision,  the  party  may  stay  or'  arrest  the 

i^-v-^s  judgment ;  and  it  is  a  rule  that  what  only  makes  the  writ 

abatcablc  must  be  pleaded  in  abatement,  and  if  this  matter  be 

then  waived,  it  shall  not  be  moved  m  arrest  of  judgment,  or 

assigned  for  error ;  but  what  makes  the  writ  a  nullity,  void 

in  fact,  as  the  death  of  a  party,  &c.  may  be  moved  in  arrest 

of  judgment,  or  assigned  for  error ;  though  it  might  have 

been  pleaded  in  abatement;  for  in  this  last  case,  the  writ 

being  de  facto  void,  no  omission  could  make  it  good  ;  and  in 

pleadings  where  a  writ  abates  de  facto,  as  if  the  pit.  aftmt 

Boll.  Abr.     sole,  marry  pending  the  suit:  so,  where  a  writ  was  directed 

3*eio^°"    W  a  sne™>  an<*  returned  by  one  not  a  sheriff:  so,  where  the 

Cm.  ei.588.  P^  »  an  "^i*"  born,  in  a  real  action :  so,  where  a  stranger, 

— Paim.270.  not  named,'  is  tenant  tn  common  w\th  the  pit.     If  each  of 

M^SM*''    lheSe  matters  be  not  Pieaded  i"  abatement,  it  shall  not  be 

40e. 3  si.    r^oved  in   arrest  of  judgment ;  but  a  writ  is  a  nullity,  when 

Com.  393.—  dated  on  a  Sunday,  and  for  many  other  causes. 
Man.  S.J.        §  4.  Nothing  can  be  moved  in  arrest  of  judgment,  but  de- 
sex"jiine      *'ects  on  lne  ^ace  °^  tne  recopd-     Stickney  v.  Atwood. 
1784. —  '         §  5.  It  is  a  settled  rale,  "  that  whatever  is  alleged  in  arrest 
3  B).  Com.    of  judgment,  must  be  such  matter  as  would,  upon  demurrer, 
383*  have  been  sufficient  to  overturn  the  action  or  plea  j"  as  if 

one  call  the  pit.  a  Jem,  and  the  deft,  denies  the  words,  a  ver- 
dict is  found  for  the  pit.  that  the  words  were  spoken.    Now 
the  deft,  may  move  in  arrest  of  judgment,  and  allege  that  to 
call  a  man  a  Jew  is  not  actionable. 
3  Bl.  Com.         §  6.  A  rule,  that  "  not  every  thing  that  may  be  alleged  as 
IP4'- ^Le     nMn  °f  demurrer,  will  be  good  in  arrest  of  judgment ; ,    as  if 
1793,  We«-    m  trespass  the  pit.  do  not  allege  the  trespass  to  be  committed 
ton  v.  Chap-  on  a  certain  day,  this  is  bad  on  demurrer,  but  is  cured  after 
^^'T4  .-  verdict ;  "  and  the  court  will  not  intend  any  thing  to  over- 

Salk.  305.—  §  7.  ilIftht  thing  omitted  be  essential  to  the  action  or  defence, 
^BiCom'  ''  '8  otberw'se >  ^  "f  'he  pit.  do  not  merely  state  his  title  in 
394.-2  a  defective  manner,  but  states  a  title  wholly  defective  tn  itself; 
Wila.  141 —  or  if  to  an  action  of  debt  the  deft,  pleads  not  guilty,  instead 
— iBmr*8"  °'  "**  <^e6e',  tbese  defects  cannot  be  cured  by  a  verdict :" 
l7i._Cow-  ^or  when  the  gist  of  the  action  is  not  Laid  in  the  declaration : 
per,  896.       but  the  verdict  will  cure  ambiguity. 

Salk.  368,  §  8.  Cases.    Several  counts  in  a  declaration,  and  one  is 

*6B.  bad,  and  entire  damages  given  on  ail  the  counts,  judgment 

must  be  arrested,  for  they  in  part  rest  on  a  bad  foundation. 
3Wili.  177,  §  9.  Verdict  and  entire  damages  on  two  counts  in  a  decla- 
Onslow  ■.  ration  for  slander ;  words  in  one,  not  actionable ;  judgment 
wiiiei,  443,  arrested  ;  hut  aliter,  if  but  one  count  and  some  of  the  words 
Lloyd  v.        be  not  actionable. 
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And  generally  if  the  declaration  be  not  a  sufficient  founda-   Ch.  146. 
don  to  support  all  the  damages  found  and  judgment  to  be     Art.  7. 
given,  if  any,  but  if  any  part  of  the  declaration  whereon  the  *-^-v-^-' 
iiidgment  must  be  given,  and  the  thing  recovered  must  rest, 
je  defective  tn  substance,  judgment  may  be  arrested,  after  3Bac.Abr.8. 
verdict ;  because  judgment  cannot  be  given  where  it  appears  — j-J  ^P"10' 
the  pit.  has  not  a  sufficient  cause  of  action,  though  the  fact  R  6'9] 
be  found  for  him. 

§  10.  But  if  matter  of  contract  and  of  tort  be  joined ;  for  3  Bi.  Com. 
this  doubleness  in  the  declaration,  the  deft,  may  demur;  but  '9^r0, 
he  cannot  move  in  arrest  of  judgment,  where  the  matters  are  white  ». 
in  their  nature  mixed  ;  as  contract  in  hiring  a  horse,  and  tort  Ruden. 
in  converting  or  abusing  him  in  the  same  journey.   A  verdict 
does  not  find  all  in  issue ;  judgment  must  be  arrested.     1 
Day's  Ca.  189. 

§  11.  The  court  held,  that  "  after  judgment  on  demurrer,  Stra.  425, 
the  deft,  shall  not  arrest  the  judgment  on  the  return  of  the  £dward" "' 

e  i       J     .°,      i  i  ,  Blnnt. — 2 

inquiry,  tor  an  exception  that  might  have  been  taken  on  ar-  Barr_  gog 
suing  the  demurrer ;"  but  otherwise,  as  to  judgment  by  de-  CoUioa  •. 
fault,  not  given  with  so  much  solemnity.     Or  if  the  fault  25*?| — 
arise  on  the  writ  of  inquiry  or  verdict,  for  then  the  party  Qva-  pie*d. 
could  not  before  allege  the  defects ;  and  if  the  pit.  do  not  s.  47, 
aver  performance,  or  readiness  to  perform  what  was  to  be 
done  by  him,  judgment  must  be  arrested. 

§  12.  A  rule  after  verdict,  the  court  will  suppose  every  twffli.866, 
thing  right,  unless  the  contrary  appears  on  the  record.  No  g^J^  _6 
error  in  fact  can  be  assigned  in  arrest  of  judgment ;  as  that  the  c^,.  pi.  a. 
pit.  is  a  minor,  and  appears  by  attorney,  &c.  :  nor  any  mat-  47. — Bio. 
ter  that  does  not  appear  by  the  same  record :  nor  any  thing  *ffi*^~ 
after  judgment  quod  capiatur ;  for  this  is  a  final  judgment:  77_ 
nor  after  a  nonsuit :  not-  shall  judgment  be  arrested  because  3  «-iit.  -10, 
the  deft's.  name  is  put  in  two  counts  instead  of  the  pit's. ;  for  Richards  0. 
thb  is  but  form,  and  the  cause  is  well  understood.  Symontfa. 

§  13.  In  trespass  for  breaking  the  ptfs.  close,  beating  his  str-  5  Bac  Abr. 
vants,  and  carrying  away  his  goods.  Plea,  not  guilty,  and  issue,  (J^- 30 
and  the  verdict  found  the  deft,  broke  the  close,  and  was  silent  Roie'i  cm. 
as  to  the  rest.     Judgment  was  arrested;  but  a  new  trial 
granted. 

§  14.  So,  where  the  breach  was  assigned  in  two  covenants,  l  ftp-  330. 
and  it  appeared  "  that  for  one  of  them  the  pit.  had  no  cause  JJ?*! n* 
of  action,  and  for  the  other,  good  cause."   verdict  and  entire  ^^  °  DT* 
damages  on  both,  and  judgment  was  arrested  ;  because,  for 
part  the  pit.  had  no  cause  of  action,  and  the  court  could  not 
presume  alt  the  damages  were  given  on  the  valid  covenant. 

§  15.  So,  where  the  declaration  charged  words,  that  the  3  Bi.  Com. 
pit.  "  was  a  bankrupt,''''  and  the  verdict  found  the  words  were  393- 
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Ch.  146.  "  he  will  be  a  bankrupt."    Judgment  arrested,  for  they  are 
Art.  7.     different. 
\^~^r++s       %  16.  A  rule,  after  verdict,  a  party  may  move  in  arrest  of 
Salk-  77.—   judgment,  any  thing  on  the  record,  which  may  be  assigned 
a  *vJnJ_        for  error,  after  judgment ;  and  he  may  move  any  time  before 
Dougi.  744.  judgment  signed,  and  after  a  rule  for  a  new  trial  is  discharge 
Barae*,355.  ed.    2  Stra.  845.    As  if  the  deft,  justify  in  trespass,  and  a 
verdict  be  for  him,  and  that  justification  is  bad,  judgment 
shall  be  arrested.     Not  arrested  because  the  judge  was  a-kin 
to  one  of  the  parties,  should  have  been  objected  to  sooner. 
Kirby,  140. 
8T.  R.  691,       §  ]7.  £  rule, u  where  some  counts  in  a  declaration  are  good 
Sehoit "fid     a       some  bad  in  law,  and  general  damages  are  given,  the 
If  a  vex*-  *   court  will  arrest  the  judgment,  and  will  not  award  a  ventre  de 
tioui  »nit  be  novo."   As  where  the  deft,  said  the  pit.  had  foresworn  himself, 
agaiMtthree  an(j  ^  fa  ,jeft,  had  three  witnesses  to  prove  it,  but  spoke 
they  there-    not  tD*  words  in  reference  to  any  judicial  proceeding ;  so, 
fore  jointly    not  actionable:  so,  was  the   first  count:  second  count  was, 
out,  judg-      "you  know  he  is  perjured,"  (of  the  pit. :)  third  and  fourth,  in 
rated'.*""     substance  like  the  second.     Not  guilty  pleaded,  and  the  pit. 
bad  a  verdict  for  £50,  generally.     Judgment,  in  Mo,  was 
arrested,  and  such  venire  denied ;  for  the  first  count  is  bad, 
&c.     1  Caines1  R.  583 ;  3  Johns.  R.  443 ;  court  used  its  dis- 
cretion; 5  Cranch,  18;  Virginia  statute, 
a  Stra.  8?3,       §  ig,  A  ^^  the  court  will  not  arrest  a  judgment,  or  stay 
—a  Stra!""*  '*» or  set  a  regu'81"  one  aside,  merely  to  let  a  party  into  some 
1142,  Forbes  nicety  in  pleading,  even  though  he  offer  to  pay  costs  and 
r.  Middle-     to  waive  his  writ  of  error ;  but  even  an  inferior,  as  a  county 
gn'~™       court,  will  be  allowed  to  set  aside  a  regular  interlocutory  judg- 
cBTj'i  r.  '     nient,  in  order  to  let  in  a  trial  of  the  merits :  so,  a  judgment 
Baruaford.     by  default.    4  Johns.  R.  138. 

Cowp.  403,        §  19,  Judgment  is  arrested,  whenever  a  wrong  ptrson   it 
407'>'*Jne"    sued  f  as  where  case  was  brought  against  an  under-sheriff, 
Reynold*.      "  ^or  0Ttac^  of  duty  in  the  office  of  sheriff,"  where  it  He  on- 
ly against  the  sheriff,  "  as  for  an  act  done  by  him ;"  and 
the  default  of  the  deputy  must  be  settled  with  the  sheriff. 
Arrested,  if  an  immaterial  issue  be  joined.    Kirby,  139. 
Man.  S.  J.  §  20.  Judgment   arrested,    court  having   no  jurisdiction. — 

T°1?Bsreb  ^°°d  wa9  indicted  for  manslaughter,  and  found  guilty,  and 
WoodV  judgment  was  arrested,  because  the  beating  and  wounding  of 
caw.  which  the  boy  died,  were  at  sea,  though  the  boy  died  in  the 

county.     Kirby,  351. 

§  SI.  Rule,  judgment  must  be  arrested,as  to  nll,if  one  deft. 

justifies,  though  some  be   defaulted,  Sic.     No  judgment  can  be 

entered  against  any. 

8  Mod.  317,   '   j^9  jn   trespass  against   two,  for   breaking  and   entering 

Greenfield     tne   P****-   house,  ant'  lading  away   and  selling  his  goods, 

if  al. 
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and  entering  his  close,  and  taking  his  cattle  and  converting   Ch.  146. 
them.     One  deft,  was  dtfaulied ;  the  other  justified  the  en-     Art.  7. 
try  and  taking  the  cattle  for  a  distress  for  rent,  and  selling  *^»v-^> 
them  by  the  pit's,  leave,  and  verdict  for  him  that  he  had 
such  leave.     Judgment  arrested;  and  the  court  said  it  was 
like  a  gift  of  goods  or  a  release,  which  destroys  the  cause  of 
action,  as  to  all  the  defts.      This  was  decided  on  a  motion 
in  arrest  of  judgment,  made  for  the  deft,  defaulted. 

So,  covenant  against  two,  one  defaulted ;  the  other  shews 
performance.    Judgment  arrested,  as  to  both. 

But  trespass  against  two  for  taking  a  gun.    One  found  Cro.  Jam. 
guilty;  the  other  justified  for  keeping  the  peace,  and  found  Ijjjt'"^0* 
for  him.     Judgment  arrested  as  to  one  only ;  for  the  other  53..'  Hob.°" 
might  take  at  another  time ;  and  if  several  commit  a  trespass,  64.— Co.  L. 
it  is  joint  or  several,  at  the  will  of  the  party  injured.     Yet  if  s32* 
he  release  to  one  of  them,  all  are  discharged. 

§  22.    In  trover  against  too,  one  pleads  not  guilty,  and  4  Mod.  379, 
is  found  guilty ;  the  other,  a  release,  and  it  is  found  for  him;  Ki*1?  * 
Judgment  arrested  as  to  both;  "for  being  jointly  charged,  w^1"**1' 
the  release  to  one,  discharges  both."     Otherwise,  if  sued 
severally.    Hob.  54. 

So  too  pitas  by  one  deft,  and  one  only  found  for  him,  judg- 
ment is  arrtsted,  fyc. 

§  23.  As  in  case  for  crim.   con.    First  plea  not  guilty,  %  was.  85, 
found  against  the  deft.    Second  plea,  not  guilty  within  six  Cook  *. 
years,  found  for  him  on  demurrer.   Judgment  arrested.     But  JW*  I  P- 
aliter  if  the  second  plea  do   not  cover  all ;  as  where   the  nik.1""    ** 
first  plea  was  not  guilty,  and  found  against  the  defendant ; 
second  justified  a  right  to  hunt,  and  round  for  him  on  de- 
murrer.    Judgment   for  the   pit. ;  for  the  second  plea  left 
uncovered  the  eating  the  grass  by  the  deft's.  cattle,  charged 
in  the  pit's,  declaration.    Not  arrested  if  the  similiter  be 
omitted. 

§  24.  But  if  the  second  plea  justify   the   substance,  it  is  3  Day's  Ca. 
enough ;  as  where  the  action  was  trespass  for  taking  and  292 — 2 
impounding  the  pit's,   cattle,  and  keeping   them  so   close  ^i1"",?1?' 
together  that  one  died.     First  plea,  not  guilty,  and   found  ?-  Bailey, 
against  the  deft.  ;  second,  justified  damage  feasant,  (but  no 
answer  as  to  keeping  the  cattle  so   confined  that  one  died,) 
and  found  for  him.  Judgment  not  arrested  ;  for  the  justifica- 
tion goes  to  the  whole  trespass  charged,  which  is  only  the 
taking  and  impounding  ;  all  the  rest,  as  to  the  beast's  dying, 
is  but  aggravation  ;  and  the  pit.  did  not  reply  the  deft,  had 
abused  the  distress,  so  and  so,  in  a  manner  to  make  him  a 
trespasser  ab  initio.    Judgment  arrested,  because  a  juror  was 
brother-in-law  to  a  surety  to  a  party.     Kirby,  279.  » 
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§  35.  In  this  case,  the  Court  of  Common  Pleas  arretted 
the  judgment  after  verdict,  and  the  S.  J.  Court  sustained  an 
appeal,  though  objected  that  an  appeal  lies  only  where  the 
party  ib  aggrieved  at  a  judgment  of  the  Common  Pleas ;  and 
it  was  said,  here  was  no  judgment  rendered,  and  so  there 
was  nothing  to  appeal  from. 

§  26.  In  this  case  it  was  decided,  that  when  judgment  is 
arrested  for  the  insufficiency  of  the  plCs.  declaration,  the  deft, 
shall  recover  his  costs.  Arrested,  because  the  pit.  of  his 
own  showing,  brought  replevin  for  an  undivided  part  of  goods 
and  chattels.     In  this  case  the  pit.  misconceived;  his  action. 

§  27.  Debt  on  judgment  against  a  debtor  sworn  out  of  gaol. 
The  writ  may  command  the  officer  to  attach  his  estate  and 
summon  him  to  appear  ;  nor  is  it  necessary  to  except  from 
such  command,  the  articles  exempted  from  attachment  by 
statute  1806,  Ch.  100.  Oath  need  not  be  administered 
within  the  gaol  limits  ;  14  Mass.  R.  388.     In  New  York  his 

Jroperty  alone  is  liable  only  on  the  same  judgment.  2 
ohn's  R.  263. 

§  28.  The  pit's,  writ  was  dated  April  9,  1805,  on  a  pro- 
mise alleged  to  be  made  Sept.  1,  1805,  so  after  the  date,  of 
the  writ ;  but  a  breach  was  alleged  in  negligently  carrying 
the  stone,  &c.  Verdict  for  the  pit.,  and  judgment  for  him,  on 
a  motion  in  arrest  of  judgment  for  this  defect ;  for  it  is  a 
mere  slip  of  the  pen,  and  is  well  enough  after  verdict,  though 
it  had  been  bad  on  special  demurrer. 

§  29.  But  after  verdict  for  the  pit.  judgment  will  not  be 
arrested,  if  the  pit.  has  stated  a  sufficient  title,  though  it  be 
defectively  stated  in  his  declaration.  Held,  in  debt  for  $30, 
penalty  in  taking  unlawful  fees. 

§  30.  Debt  on  judgment ;  plea,  bankrupt  discharge  ;  re- 
plication, the  deft,  waived  his  said  discharge,  and  held,  the 
replication,  was  good,  the  jury  having  found  the  deft's  pro- 
mise to  pay  it ;  or,  the  amount  of  the  judgment,  that  the  repli- 
cation was  no  departure.  This  decision  in  point  of  law, 
must  have  been  on  the  ground  the  judgment  was  so  revived 
as  to  remain  in  force. 

After  a  general  verdict,  the  court  cannot  resort  back  to 
the  evidence  on  which  founded. 

As  to  foreign  attachment,  &c  It  is  a  general  rule,  that 
so  long  as  the  judgment  debtor  is  liable  to  execution,  he  is 
not  trustee  to  his  judgment  creditor,  within  the  act  of  Feb- 
ruary 28,  '95 ;  nor  is  the  officer  holding  bis  execution,  in 
force  and  not  executed  when  summoned,  though  he  levy  it 
after  and  before  examined  ;  but  this  creditor,  by  execution, 
or  action  of  debt,  may  go  on  to  enforce  the  judgment  at 
any  time  before  it  is  satisfied.    To  make  one  trustee,  he  must 


,d  by  Google 


JUDGMENTS.  833 

be  so  situated  that  be  maybe  able  to  retain  the  property  Cb.  146. 
against  his  principal,  he  answers  for,  to  his  creditor,  and  must  Art.  8. 
be  able  to  defend  himself  against  his  principal's  suit  for  it,  in  \_0- .  -%_r 
a  proper  plea  ttnd  court;  this  a  judgment  debtor  never  can  3 Man.  967, 
do  while  an  execution  is  against  him,  and  an  audita  qutrtla  Com»tock'i 
is  no  proper  remedy  ;  and  evidence  collateral  to  the  trustee's 
answer  is  not  to  be  admitted. 

§  31.  Bailey  recovered  judgment  against  Wilder,  and  took  3  Mm.  u, 
out  execution,  on  which  the  officer,  Darling,  and  trustee,  col-  wRlT''1<tr 
lected  the  debt,  but  the  execution  was  not  returnable,  nor  had  Dajiing7bi« 
the  money  been  demanded  of  him.     Held,  he  was  not  trus-  tnutee. 
tee,  though  he  held   the   money  when   summoned.     This 
money  was  in  the  custody  of  the  law,  and  not  the  goods  or 
effects,  credit  or  property,  of  Bailey ;  the  officer  was  not 
bound  to  pay  over  dll  demanded,  and  then  not  this  identical 
money ;  nor  had  Bailey  H  entrusted  or  daunted  it  in  Dar- 
ling's hands ;"  but  had  Bailey  demanded  the  money  of  Dar- 
ling, and  he  had  thereby  become  liable  to  bis  action  for  it, 
and  thirty  per  cent,  interest,   the  case  might  have  been 
different. 

§  32.  In  this  case,  Gilson,  the  principal,  recovered  judg-  4  Mm.  k. 
ment  against  Parker,  the  trustee,  for  a  large  sum.    The  pit.  i"TO,Preicott 
attached  him  as  Gilson's  trustee ;  Parker  disclosed  this  debt  S^J,™ 
as  goods,  &c  of  Gilson.      Held,  Parker  was  trustee  to  the  Parker,' 
amount  of  the  judgment  he  had  paid  to  prior  attackers,  but  tnutee. 
not  charged  with  interest,  for  he  had  not  unjustly  detained 
the  money ;  but  had  Parker  denied  he  was  trustee,  he  must 
have  been  discharged,  for  he  was  liable  to  Gilson's  execu- 
tion on  that  judgment;  and  could  hare  bad  no  defence 
against  it.     No  costs  for  Parker,  as  he  did  not  come  in  the 
first  term  and  submit  himself  to  examination. 

Art.  8.  Several  cases.    §  1.  This  was  debt  on  a  judg-  s  Hui.a, 
ment  of  the  Common  Pleas ;  plea,  nil  debet,  reserving  liberty  13^  *"-*■» 
to  give  special  matter  in  evidence.     Held,  as  this  action  was  **        eD" 
prosecuted  for  the  benefit  of  the  officer,  who  had  the  execu- 
tion issued  on  the  judgment,  and  failed  to  serve  it,  and  was 
sued  for  his  neglect ;  tt  was  no  defence  he  had  satisfied  the 
judgment  creditor;  for  though  he  was  paid,  and  the  judg- 
ment discharged,  it  was  but  inform,  the  payment  of  it  being 
made  by  the  officer,  and  therefore  the  judgment  debtor  had 
no  right  to  urge  it.    The  officer  is  in  equity,  assignee  of  the 
debt,  in  such  a  case,  and  the  judgment  creditor  may  well  aid 
him  to  recover  of  the  judgment  debtor. 

J  2.  This  was  debt,  on  a  judgment  of  the  Common  Pleas ;  iff  Man.  R. 
titl  record  pleaded  and  issue,  and  special  plea,  and  held,  &»,  Appleby 
that  an  arrest  of  a  debtor  in  execution,  and  the  officer's  votun*  **     M  ' 
tary  discharge  of  him,  is  no  bar  to  an  acdon  on  the  judgment, 
vol.  v.  30 
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Cb.  1 46.  but  the  prisoner  cannot  be  retaken  by  the  same  officer  ;  but  if 
Art.  8.     the  creditor  consent  to  the  debtor's  discharge  out  of  custody, 

v_>»-v-^»  he  never  can  sue  the  judgment ;  but  if  he  do  not  consent,  as 
to  him,  the  officer  and  debtor  are  both  wrong-doers.  No- 
thing discharges  the  debtor  as  to  the  creditor,  but  his  con- 
sent, &c. 

9  Man.  R.         §  3,  Trespass,  false  imprisonment ;   plea,   the  deft,  and 

"'lmqm1™  Abigail  Lyman  recovered  judgment  against  the  pit.  for  pos- 
sessioD  of  land,  &c,  and  costs,  in  mortgage  still  in  force,  and 
August  15,  1809,  was  unsatisfied  only  for  the  costs,  and  she 
having  died  after  judgment  and  before  that  day,  the  deft,  on 
it,  purchased  out  a  pluriet  execution,  stating  in  it  her  death, 
&c.  directed,  &c.  delivered,  &c.  and  the  execution  is  stated 
in  hoc  verba;  return, the  officer  had  committed  Hamilton, the 

?lt.  &.c.  and  the  plea  concluded   he   was  imprisoned,  &c. 
o  this  plea  the  pit.  demurred,  &c.    Held,  the  pit.  Lyman, 
was  not  put  to  his  tcire  facia*  on  the  judgment,  but,  regular- 
ly, execution  should  have  been  taken  out  in  conformity  to 
the  judgment,  in  the  name  of  all  the  creditors,  without  re- 
garding the  death  of  any  one.     "  A  scire  facias  on  the  judg- 
ment is  necessary  only  when  the  execution  is  to  issue  in  the 
name  of  some  person  not  a  party  to  the  record,  as  an  execu- 
tor or  administrator,  or  where  by  lapse  of  time,  the  right  to 
an  execution  is  lost,  and  the  party  in  interest  wishes  to  re- 
vive it ;  but  if  execution  issue  in  the  name  of  the  survivors, 
it  is  not,  therefore  void.     Plea  in  bar  good, 
s  Hu,  JR..         §  4.  Husband  and  wife  recovered  judgment  in  her  right, 
160,  Bow-     on  a  wri(  0f  entrTi  ^d    De  died  before  execution  issued, 
dao!—  °r     Held,  the  writ  of  possession  might  have  issued  in  the  name 
Ch.  Ml.        of  both,  though  one  was  deceased ;  but  as  his  death  was 
suggested  (in  term  time)  the  court  said,  let  execution  issue  in 
her  name  only.    Judgments  arrested  in  criminal  cases, 
li  Man.  R.      §  5.  In  computing  the  thirty  days  after  judgment,  during 
*M>  ****     which  time  property  attached  on  mesne  process  is  holden, 
Maine  Bank!  tne  day  after  the  last  day  of  the  term  is  the  first  day  of  the 

thirty  days. 
it  Mm.  R.       §  6.  Hatch  recovered  judgment  against  Green,  as  adminis- 
195,  Hatch    trator  of  David  Green,  deceased,  for  %  1 8  76  73  damages,  and 
^n™"*      Green,  administrator,  recovered  judgment  against  Hatch,  for 
{758  41.     Hatch  had  a  rule  against  Green,  to  show  cause 
why  there  should  not  be  a  set  off,  and  remit  Green's  judg- 
ment, and  have  judgment  for  the  balance  $1118  32.      Al- 
lowed accordingly,  though  the  smaller  judgment  had  been 
assigned ;  the   assignee  having  had  previous  notice'  of  the 
demand  on  which  the  larger  judgment  was  founded. .  Also, 
held,  where  a  judgment  creditor  is  evicted  from  lands  on 
which  be  levied  his  execution,  for  defect  of.  title  in  the  judg- 
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rnent  debtor,  he  may  sue  tbe  judgment  to  recover  the  value  Ca.  140. 
of  the  laud  from  which  he  has  been  so  evicted.  Art.  8. 

Debt   on  judgment  in   another  state,  as    Vtrmtmt,  lies    in  s^-v^' 
Massachusetts,  where  a  citizen  of  this  state  is  resident  in  is  Man.  r. 
Vermont,  &c.  during  the  time  of  the  proceedings  there,  in  f?1!j!*0'*"' 
the  action  against  him  in  a  court  of  that  state,  having  juris- 
diction of  tbe  subject,  and  he  is  bound  by  the  judgment 
there  rendered. 

$  7.  A,  in  the  slate  of  M.  attached  B's  goods  there,  but  s  Johw.  R. 
served  do  personal  notice  on  him,  he  then  residing  in  the  S7'^^^m 

state  of  New  York,  and  got  judgment  in  the  state  of  M.  worti. 

Held,  that  A  could  not  maintain  debt,  on  this  judgment,  in  zstnu  1090. 
New  York.  There  was  an  evident  defect  in  the  record  in 
the  state  of  M.  as  on  it  there  must  have  appeared  no  notice 
to  defend.  Debt  lies  not  in  Ireland  on  a  judgment  in  Eng- 
land. 8  Johns.  R.  86 ;  9  East,  193 ;  8  Johns.  R.  194,  Fen- 
ton  v.  Garlick- 

§  8.  A  decree  in  chancery  was  given  for  £860  12*.  Id.  '  ^riS**' 
mfh  interest  from  a  certain  day  to  the  day  of  giving  the  decree.  JJJ v  h^i 
The  pit  brought  debt  for  £360  12*.  Id.  omitting  the  part  of  lon-lcited 
the  decree  that  respected  tbe  interest,  and  held,  the  variance  >  Fhil.E*wl. 
was  fatal.     And  in  this  case,  on  an  attachment  in  chancery, 
in  Virginia,  and  the  record  stated  that  A,  in  open  court,  became 
security  that  B,  the  absent  debtor,  should  perform  the   decree 
of  the  court,  if  against  kim  ;  doubted,  if  debt  lay  against  A, 
for  the  amount  of  the  decree  against  B  ;  declaration  mast 
be  for  the  whole  debt,  or  if  for  part,  it  must  show  the  residue 
is  satisfied. 

§  9.  Debt  was  brought  on  a  judgment  of  the  Supreme  *  Jotai.  R. 
Court  of  Pennsylvania.  Pleas,  nil  debet  and  payment.  Held,  SStaS.*' 
the  deft,  was  bound  to  produce  and  prove  the  record  of  the  i  Cainei' 
judgment,  or  an  exemplification  of  it,  in  the  court,  in  New  4ts3 — Kir. 
York,  where  the  action  on  that  judgment  was  brought.  2  *>"■*■  lift 
Dallas,  203  ;  1  Dallas  361. 

5  10.  The  English  courts,  also,  look  into  the  merits  of  foreign  9  Eait,  199. 
judgments,  and  will  not  enforce  one  against  a  deft,  if  he  has  Buchanan  v. 
not  had  a  proper  opportunity  to  defend  himself.     Therefore     nc*er- 
the  K.  B.  held,  the  law  will  not  raise  a  promise  on  a  judg- 
ment, by  default,  against  A.  in  a  British  colony,  who  on  the 
fece  of  the  record,  appeared  to  be  only  summoned,  u  by  nail- 
ing up  a  copy  of  the  declaration  at  the  court  house  door ;" 
it  not  appeanng  he  had  ever  been  present  in  that  colony,  or 
subject  to  the  jurisdiction  of  the  colonial  court,  at  the  time 
of  the  suit  commenced,  or  afterwards ;  though  by  a  law  of 
the  island,  if  a  deft,  be  absent  from  the  island,  and  have  no 
attorney,  manager,  or  overseer  there,  such  manner  of  sum- 
moning him  shall'  be  deemed  good  service ;  for  the  court 
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Cb.  1 46.  held,  tbe  absence  thereby  intended,  was  of  one  who  had  been 

Art.  8.     present,  and  subject  to  the  jurisdiction.     3.  Held,  if  even 

\_0- .  -%_r  meant  to  reach  strangers  to  the  jurisdiction,  it  would  not  have 

bound  them.     Was  assumpsit  on  a  judgment  in  Tobago. 
2Strn.7i8,        §  li.  Warranto  to  confess  judgments.     No  judgment  can  be 
2*^^_j      entered  on  a  warrant  of  attorney,  after  the  attorney  is  dead ; 
Dallas  133.  hut  it  may  be  entered  on  such  warrant  after  the  death  of  the 
party;  2  Stra.  882.     Such  warrant  to  confess  a  judgment  on 
a  bond,  is  subservient  to  it,  and  execution  cannot  be  issued, 
till  the  debt  be  payable,  as  expressed  in  the  condition  of  the 
bond. 
l  str*.  10.—      The  warrant  of  one  executor  cannot  authorize  a  judgment 
{.'q01"™" c*"  to  be  entered  against  the  other.     A  warrant  of  attorney,  by 
a  prisoner,  and  another  to  a  bailiff,  to  confess  a  judgment  on 
a  bond  given  for  the  liberties  of  the  prison,  is  void.    The 
bailiff  was  deemed  an  improper  person,  or  officer,  to  receive' 
such  a  warrant  of  attorney. 
aaa^-J"!.         §  12.  Petit  &  al.  recovered  judgment ;  v.  Barton,  fieri  fa- 
v.  Petit  it  *].  c*at  issued)  aRd  thereon  the  marshal  seized  his  goods,  and  he 
gave  him  a  bond  to  have  them  forthcoming  at  his  sales  in 
Virginia.    This  action  was  on  this  bond,  and  judgment  ren- 
dered.    The  first  judgment  was  reversed :  held,  the  second 
judgment  on  said  bond  followed  of  course :  2.  Held,  also,  a 
special  certiorari  was  necessary  to  bring  up  the  execution  on 
which  the  forthcoming  bond  was  given,  so  as  to  shew  the 
connexion  between  the  two  judgments.     Judgment  on  said 
bond  reversed. 
JfljMn"'^'      §13,  ■"**'  m  ^ec™  °f  Choree,  a  vinculo  made,  October, 
•.Dm"       1804'  by  the  P1(*  against  the  deft.,  who  had  been  her  hus- 
band, to  recover  alimony  decreed,  $50  a  year.     Plea,  decree 
void  as  it  respected  tbe  alimony,  &c.   pit.  demurred  gene- 
raHy.    Held  by  the  statute  of  1786,  Ch.  69,  the  court  had 
no  power  to  decree  it:  and  2.  a  decree  grounded  on  it  may 
be  avoided  by  plea,  as  the  proceedings  for  divorce,  &c.  are 
not  according  to  the  course  of  the  common  law. 
13  Man.  R.       §  14.  Debt  on  judgment.     1.  Plea,  mil  tiel  record,  and  issue 
319,  Laag-    decided  for  the  pits. :  2.  Satisfaction  and  issue.    On  the  exe- 
airn. «  Pot-  cut'on  issued  on  the  judgment  sued,  pit's,  attorney  endorsed 
ter  ft  ftl.        he  had  received  the  promissory  note  of  a  stranger,  for  more 
than  the  judgment  debt,  payable  to  the  debtor,  and  to  be 
collected  by  the  attorney ;  therefore  he  consented  the  exe- 
cution be  returned  not  satisfied,  and  the  money  due  on  the 
nole  was  lost  by  tbe  attorney's  negligence.    Held,  said  judg- 
ment remained  in  force.     The  stranger's  note  was  taken 
merely  for  collection,  not  in  satisfaction  of  the  judgment. 
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§  IS.  Debt  on  judgment.     Deft,  cannot  plead  in  bar  the   Co.  146. 
trustee  had  no  effects,  &c.  when  summoned ;  nor  is  it  any     Art.  8. 
objection  the  pit.  committed  the  deft,  in  execution,  if  the  t^-v^s 
pit.  after  judgment,  discover  effects,  &c.  in  the  trustee's  W  Mm.  R. 
hands,  not  attachable  at  common  law,  and  in  seven  days  af-  *fj'    Q^'ea 
ter  suing  the  judgment,  the  pit.  cause  the  debtor  to  be  dis-  aDa  trustee. 
charged  according  to  the  statute,  &c.     And  a  rejoinder  is 
bad  that  states  the  pit.  knew  such  effects,  fee.  were  in  the 
trustee's  hands,  and  attachable  before  the  commitment,  and 
before  assigned  for  a  valuable  consideration.     By  the  trus- 
tee act,  the  pit.  may  have  judgment  and  execution  against 
the  deft.,  though  the  trustee  be  discharged :   3.  The  pit.  is 
not  confined  to  his  remedy  against  the  trustee :    3.  if  trustee 
or  not,  depends  on  the  trustee's  answer,  not  on  any  plea  of 
the  principal. 

§  16.  A  gets  judgment  against  B,  when  out  of  the  state,  be-  14  Mist.  R. 
fore  a  justice  of  the  peace  ;  A  sues  that  judgment  before  the  a33- 
same  justice,  and  obtains  a  second  judgment ;  B  appeals  to  the 
Common  Pleas ;  A  gets  judgment,  to  reverse  which  B  brings 
error.    This  cannot  be  reversed  for  error  in  the  first  judg- 
ment, for  even  this  is  valid  till  reversed.     Judgment  affirm- 
ed.    And  to  debt  on  a  judgment,  it  is  no  plea  in  bar  the  pit.  MMaw.  R. 
is  entitled  to  an.  execution  on  it :  and  that  the  bail  had  sur-  23n£^rl^1 
rendered  the  deft.,  and  he  is  in  prison,  and  liable  to  be  taken  __|  com.  d! 
on  execution ;  for  the  pit.  is  not  obliged  to  pursue  the  pro-  debt,  A.  s. 
cess  he  first  commenced.     Though  he  arrest  the  deft's.  body 
on  mesne  process,  he  may  take  property  to  satisfy  his  exe- 
cution :    and  he  may,  bona  fide,  sue  the  judgment  to  get 
interest,  &c. 

§  17.  Interest  in  debt  on  judgment,  4fC.  horn  ascertained.     In  8  Johni-  R- 
debt,  where  a  judgment  by  default  is  obtained,  the  interest  j*£  „'<j„. 
or  damages  may  be  ascertained  by  the  clerk,  and  taxed  with  iirt.— 7  D. 
the  costs:  but  the  pit  must  give  notice  to  the  deft,  of  such  &  E.  446. 
taxation ;  if  he  neglect  to  do  this,  the  court  will  order  a  re- 
laxation, and  new  notice  ;  and  if  any  deduction  be  made,  the 
amount  of  it  must  be  credited  on  the  execution :  of  course  no 
writ  of  inquiry  need  be  issued.     The  action  was  debt  on  a 
judgment  in  Vermont;  not  like  assumpsit  on  a  foreign  judg- 
ment, as  was  4  D.  &  E.  493 ;  best  rule,  1  Sid.  443,  Roe  v.  Writ  of  «- 
Apsley ;  2  Saund.  106,  109.    In  debt  on  a  bill,  obligatory,  if  ^A^Jjf** 
the  pit.  has  judgment  by  default,  or  confession,  the  court  of  *' 
K.  B.  is  to  tax  the  damages  for  the  detention  of  the  debt,  as 
well  as  the  costs,  if  the  pit.  will  assent  to  it ;  but  if  not,  he 
shall  have  a  writ  of  inquiry  of  damages,  for  the  detention  of 
the  debt :  but  it  is  in  his  election,  and  not  in  that  of  the  deft., 
and  interest  maybe  included  in  the  damages ;  cited  in  Wit-  Brice  «. 
Liams*  notes,  3  Wife.  61;   2  Wife.  372,  Hewit  p.  Hansel;  Bawlta. 
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Ca.  147.   Dougl.  316,  Blackmore  v.  Flemyng;  7  D.  &  E.  446,  447; 
»^v-^   11  R.  a.  7,  s.  5  ;  3  Leon.  313;   1  H.  B).  353,  Rashleigh  v. 
Salmon;  1  H.B1.  529,  Andrews  v.  Blake;  id.  541,  Lone- 
man  v.  Fenn ;   4  D.  &  E.  375,  Shepherd  v.  Charter;  3  H. 
Bl.  178,  French  v.  Campbell ;  7  Co,  10;  1  Saund.  319. 

10  Wentw.  Forms  of  declarations,  plea*,  fcfc. ;  as  to  Debt  on  Judgments,  7  Wentw. 
Index,  64  to  79  to  ISO;  several  referred  to,  551,  554  ;  American  Precedent!,  871,  &c,  j 
86  i  Form!  of  Debt  on  Judgment,  plea,  satisfied  by  elegit  levied  on  deft'i.  goods,  and 
Judgments  half  his  lands,  7  Wentw.  471,  603,  605  ;  refei  to  judgments  pleaded,  St. ; 
referred  to.     form  of  elegit,  10  Wentw.  446,  365. 


CHAPTER  CXLVII. 


DEBT  FOR  LEGACIES. 


See  Lega-       ,Defc(  for  legacies,  o>c.     §  1.  As  debt  for  legacit*  does  not, 
cies,  Ch.  43.  jn  principle,  materially  differ  from  assumpsit  for  them ;  and 
as  the  action  of  tuntmptit  for  them,  has  been  largely  consi- 
dered in  Ch.  43,  very  little  need  be  added  here. 

§  3.  There  are  several  special  forms  of  declaration  in  our 
practice,  useful  to  be  attended  to.  A  declaration  in  an  ac- 
tion by  husband  and  wife,  in  debt,  against  executors,  for  a 
legacy  given,  by  a  will  made  in  London,  to  the  wife,  during 
the  lUe  of  one  of  the  executors  named,  being  part  of  the  in- 
terest of  £4000,  sterling;  of  the  value  of  %  ,  that  sum 
being  part  of  a  certain  bond,  to  be  received  annually,  by  the 
testator's  widow,  one  of  the  executors,  for  the  benefit  of  tha 
legatees,  claimed  one-third  part  of  one  year's  interest  of  said 
sum :  second  count,  for  one-third  of  the  said  principal  on  the 
will,  and  a  codicil,  which  varied  the  time  of  payment.  De- 
claration in  debt,  against  a  devisee  of  land  for  a  legacy  by 
the  legatee :  this  states  the  devise  and  bequest  of  the  legacy, 
Sic,  and  the  acceptanct  of  the  estate  by  the  devisee,  as  the 
ground  of  her  being  chargeable  with  the  payment  of  the 
legacy.  Declaration  in  debt,  for  a  legacy  payable  annually, 
against  executors,  and  the  legatee  was  the  testator's  widow, 
and  to  receive  the  legacy  yearly,  during  her  widowhood. 
The  ground  of  this  action  is  made  of  the  executors'  accepting 
the  trust,  taking  the  estate  into  their  hands,  and  assenting. 
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to  the  legacy,  and  thereupon  became  liable  to  pay,  &c,  Ca.  147. 
Declaration  in  debt,  for  a  legacy  against  a  devisee  of  land,  i_»- .  -%_  ■ 
staling  similar  grounds  of  liability. 

§  3.  In  these  and  similar  cases,  as  there  is  no  Court  of 
Chancery  in  Massachusetts,  there  has  been  no  doubt  but  that 
the  common  law,  and  our  statutes,  give  these  and  such  ac- 
tions to  recover  legacies.  And  though,  where  the  sums  are 
certain,  debt  has  been,  and  may  be  brought;  yet  the  de- 
clarations are  in  do  prescribed  forms ;  but  Tike  many  decla- 
rations in  case,  are  framed  according  to  the  right  and  circum- 
stances of  each  particular  case :  and  therefore,  will  vary  as 
different  legacies  are  bequeathed  on  different  grounds. 

§  4.  But  nearly  the  same  principles-govern  all  the  cases. 
The  making  the  will  is  to  be  stated,  and  the  probate  of  it; 
the  bequest  of  the  legacy  according  to  the  .terms  of  the  be- 
quest ;  the  testator's  death ;  that  the  devisee  or  executor  who 
is  to  pay  it,  has  received  and  accepted  sufficient  estate  from 
the  testator,  and  if  executor,  has  accepted  the  trust ;  that  the 
legacy  has  become  due;  the  devisee  or  executor  chargeable, 
baa  not  been  paid;  and  generally,  the  declaration  may  con- 
clude with  saying,  an  action  hath  accrued  to  demand  and  re- 
cover it,  &c. 

§  5.  Case*  in  Massachusetts,  fyc. 

In  this  case  it  was  decided,  that  a  legacy  payable  on  a  4  M>u.  H. 
certain  event,  does  not  carry  interest,  whether  it  be  vested  **  to  ai7> 
absolutely  or  on  a  contingency,  except  where  given  to  a  mi-  ju(jl"p.  ». 
nor,  whom  the  testator  was  under  a  moral  obligation  to  sup-  swan  fe  »i. 
port,  and  for  whom  no  support  is  provided,  until  the  legacy 
is  payable.  This  was  debt  on  the  probate  bond,  and  for 
the  benefit  of  Samuel  Clarke,  the  legatee.  Defts.  were  de- 
faulted, and  the  cause  came  to  a  hearing  in  Chancery.  This 
legacy  was  given  to  be  paid  at  twenty-one,  no  interest  men- 
tioned. A  legacy  to  another  minor  given  so  to  be  paid  at 
twenty-one,  and  interest  in  the  mean  time.  After  these  and 
other  small  legacies,  the  testator  added,  "  I  order  all  the 
aforementioned  legacies  to  be  paid  in  silver  or  gold,  and  not 
in  paper  money,  at  any  rate  or  by  any  means  whatever, 
with  interest,  tn  three  months  afler  my  decease,  until  paid" 
The  will  was  executed  May  16,  1781,  when  paper  money 
was  of  but  very  little  value.  Clarke  was  a  nephew  of  the 
testator,  and  if  he  died  before  twenty-one,  the  legacy  was  to 
be  void.  So,  not  drawing  interest  on  the  principle  above,  of 
moral  obligation,  and  not  till  payable;  a  majority  of  the 
court  allowed  interest  on  the  special  clause.  Here  the  will 
named  Swan, guardian  to  another  legatee:  perhaps  this  moral 
duty  will  be  extended  as  faV  as  Massachusetts  poor  laws 
extend  it.       - 

\ 
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Cb.  147.       §6.  This  was  an  action  for  a  legacy ;  and  it  was  held, 
v^s^v-   that  a  direction  in  a  will  to  the  executor  to  support  the  tes- 
4  Mm.  R.     tator's  aged  father,  in  sickness  and  in  health,  is  a  legacy  for 
63  j'  Farwel1  which  an  action  lies  against  the  executor,  on  Massachusetts 
tdr*C°  *'      act  °'  1'83,  Cn.  24 ;  and  his  duties  devolve  on  the  adminis- 
trator,  with  the  will  annexed;  while  the   authority  is  not 
necessarily  connected  with  a  personal  trust  or  confidence  re- 
posed in  the  executor. 
Dyer,  163,         §  7.  A,  devises  lands  to  his  executor  for  thirty  years,  to 
pi.  62.  p^  £30  a  year  to  certain  persons,  whom  he  makes  super- 

visors for  the  payment  of  divers  legacies  by  them,  at  divers 
times ;  remainder  over.  It  is  sufficient  if  the  executor  him- 
self pay  the  legacies,  with  consent  of  supervisors,  though  not 
all  at  the  very  times  when  due. 
Dyer,  69,  pi.  $  8.  A  legacy  o/  money  to  his  daughter,  for  and  towards  mar- 
10' 18'  riage,  is  an  absolute  gift ;  and  if  she  die  unmarried,  her  exe- 

164,  pi.  «T.  cutors  shall  have  it.     But  a  legacy  to  B,  towards  marriage, 
to  be  paid  at  the  day  of  marriage,  or  at  the  age  of  twenty- 
one,  does  not  Test  till  one  of  the  events  takes  place.    An  ac- 
count lies  for  a  legacy  to  be  paid  out  of  the  produce  of  land. 
4  Dill,  in,       If  a  person  do  services  in  expectation  of  a  legacy,  no  ao 
i».— Yeiv-i  tion  lies  for  those  services. 

j«i ,  **'  If  A  bequeath  B  a  legacy,  and  make  C  executrix,  and 
leave  her  assets  ;  and  she  marries  D,  and  thus  he  legally 
comes  into  possession  of  the  assets,  and  she  dies,  and  D  pro- 
mises in  consideration  of  forbearance,  to  pay  the  legacy,  he 
is  not  liable,  as  there  is  no  consideration.  Though  he  holds 
the  goods  be  is  not  liable  to  pay  the  legacy :  be  has  net 
converted  them  to  his  use,  and  is  only  held  to  deliver  them 
np* 

§  9.  Legacies  tn  Louisiana.     Some  points  in  which  they 
seem  to  be  peculiar  to  that  state,  and  material  to  be  consi- 
dered. 
Book  3,  tit.       (j  io.  The  legatees  have  a  tacit  mortgage  on  the  property 
'  *rt-  of  the  succession,  as  a  security  for  the  payment  of  their  le- 

gacies, from  the  day  of  the  testator's  decease,  but  that  mort- 
gage can  never  prejudice  the  rights  of  the  creditors  of  the 
deceased — this  hen  is. by  statute. 
Art.  141,  §  II.  The  interest  or  fruits  of  the  thing  bequeathed,  ac- 

nme  lit.  crues  to  the  legatee's  benefit  from  the  day  of  the  decease, 
without  his  having  brought  a  suit  for  it :  1.  When  the  testa- 
tor has  expressly  declared  in  his  will  to  that  effect :  2.  When 
an  annuity  or  pension  has  been  bequeathed  by  way  of  main- 
tenance. 
An.  143,  §  12.  The  heirs  of  the  testator,  or  the  debtors  of  the  legacy 

■tune  tit  are  held,  personally,  to  pay  it  in  proportion  to  the  respective 
parts  they  have  in  the  succession.    They  are  bound  "  by 
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mortgage  to  the  amount  of  the  value  of  the  immoveable  pro-  Ch.  1 47.- 
party  of  the  succession,  withheld  by  them.  ■_»   ,   yl 

§  13.  A  legacy  bequeathed  to  a  creditor,  is  not  to  be  Art.  48, 
deemed  to  be- in  compensation  of  the  debt;  nor  a  legacy  «*m*tit* 
made  to  a  servant,  in  compensation  of  his  wages.    The  Eng- 
lish law  and  ours  is  different ;  therefore,  as  stated  by  Bacon,  3  B»c.  Abr. 
"whereas,  a  person  by  his  will,  gives  a  legacy  as  great  or  IT* '-.''!£, 
greater  than  the  debt  he  owes  to  the  legatee  i"  such  legacy  _siuc!'i55' 

is  deemed  to  be  in  satisfaction  of  the  debt,  on  the  presump-  50a & 

tion  that  a  man  must  be  intended  to  be  just  before  he  is  boon-  VcrD-  m> 
tiful ;  and  that  his  intention  is  to  pay  a  debt,  and  not  to  give  K8, *98' 
a  legacy ;  otherwise,  if  the  legacy  be  less  advantageous  than 
the  debt.  See  Ch.  43. 

§  1 4.  A  minor,  above  sixteen  years  of  age,  can  dispose  of  s*id  tit.  2, ». 
property  and  bequeath  legacies,  causa  mortis,  (in  prospect  of  TiJ"  8'  P* 
death,)  but  not  to  the  advantage  of  his  curator  ad  bona,  nor 
to  that  of  his  instructors,  while  under  their  authority :  nor 
can  the  minor,  come  of  age,  devise  or  bequeath  to  the  bene- 
fit of  him  who  has  been  his  tutor,  or  curator  ad  bona,  unless 
the  final  account  of  the  tutorship  has  been  previously  ren- 
dered and  settled,  except  relations  of  the  minor,  who  have 
been  his  tutors,  curators,  or  institutors. 

§  1 5.  A  wife  can  devise  or  bequeath  her  property  in  lega-  Art.  B,  hud* 
cies,  &c.  without  the  consent  of  her  husband,  or  of  any  ju-  Ut- 
diciat  authority.    That  is,  she  may  dispose  by  donation  mor- 
tis coma. 

§16.  But  legacies  cannot  be  given  to  natural  children,  or  12, 13,  &  u 
acknowledged  Dastards,  by  their  natural  parents,  beyond  *?**■  ***** 
what  is  necessary  to  procure  them  sustenance,  or  an  occupa-   ' ' 
tion,  or  profession,  which  may  maintain  them,  whenever  the 
father  or  mother  who  disposes  in  their  favour,  (inter  vivos)  or 
mortis  causa,  leave  legitimate  children  or  descendants.    And 
if  the  natural  mother  leave  not  these,  she  may  give  her  na- 
tural children  all  her  succession.    But  if  she  leave  them  only 
part,  and  disposes  of  the  rest  in  favour  of  others,  her  natural 
children  have  no  action  against  her  heirs,  but  for  supply  of 
the  sustenance  that  is  secured  to  them  by  law,  in  case  what 
she  has  left  them  be  not  sufficient  for  that  sustenance.     And 
"  when  the  natural  lather  has  not  left  legitimate  children  or 
descendants,  the  natural  child  or  children  acknowledged  by 
him,  may  receive"  from   him  mortis  causa,  a  third   of  his 

Iiroperty,  if  he  leave  legitimate  ascendants ;  half  if  he  leave 
egitimate  brothers  and  sisters ;  and  three-fourths  if  be  leave 
collaterals,  below  brothers  and  sisters  -.  "  provided  always, 
that  in  all  these  cases,  if  he  has  not  left  them  a  sufficient 

E anion  for  sustenance,  that  is  secured  to  them  by  law,  they 
ave  an  action  of  supplement,  similar  to  that  which  lies 
vol.  v.  31 
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Ch.  147.   against  the  natural  mother,"  that  U,  for  sustenance  secured 
t^-v-^s  to  them  by  law,  &c 

Art.  15,  §  17.  "  Natural  fathers  and  mothers  can,  in  no  case,  dis- 

*mnw  Ut*        pose  of  property  in  favour  of  their  adulterine  or  incestuous 
children,  even  acknowledged,  unless  to  the  mere  amount  to 
what  is  necessary  to  their  sustenance,  or  to  procure  them  an 
occupation  or  profession,  by  which  to  support  them." 
Ait.  16,  §  18.  Bequests  and  donations  to  physicians  and  surgeons, 

**metit-        who   have,  professionally,  attended   a  person,  during  the 
sickness  of  which  he  or  she  dies,  made  by  him  or  her,  in  his 
or  her  said  last  sickness,  are  very  limited. 
Art.  18,  §  is.  No  proof  is  admitted,  that  a  disposition  or  bequest 

""■  ™*        has  been  made  "  through  hatred,  anger,  suggestion,  or  cap- 
tation." 

§  20.  As  to  the  amount  of  legacies,  &c.  that  may  be  given 
by  the  laws  of  Louisiana ;  see  Legitimate,  Ch.  233,  art.  16, 
sect.  3. 

$21.  In  these,  and  in  many  other  ways,  the  laws  of  Loui- 
siana (as  do  the  civil  and  French  laws)  limit  the  powers  of  a 
testator  in  the  disposition  of  his  or  her  property  i  hence,  any 

Eerson  who  has  a  legacy  bequeathed  to  him  in  that  state, 
as  not  only  to  examine  the  will  and  assets  to  pay  it,  but 
also  all  the  testator's  family  connexions ;  whence  results 
scores  of  incapacities  in  him  or  her  to  bequeath  legacies,  and 
to  dispose  of  his  or  her  property,  mortis  causa,  but  in  limited 
ways  prescribed  by  numerous  legal  statute  provisions. 

§22.  If  an  executor  give  hit  bond  fir  the  payment  of  a  le- 
gacy, it  it  extinguished  by  the  bond.  As  where  a  father  be- 
queathed to  his  daughter  £20,  the  executor  gave  her  his 
bond,  penalty  £40,  conditioned  to  pay  the  legacy.  She 
married,  and  her  husband  sued  in  the  Spiritual  Court  for  the 
legacy.  The  executor  pleaded  the  payment  according  to 
the  bond,  and  because  that  court  would  not  allow  this  plea, 
he  brought  a  prohibition,  and  shewed  for  cause,  the  said 
matter.  Prohibition  allowed,  for  the  legacy  is  extinguished, 
and  the  £20  is  a  debt  at  common  law.  Yelv.  39. 

§  23.  Debt  on  bond  to  toot  harmlttt  at  to  legacies — the  pit. 
mutt  state  expressly  the  legacies.  As  where  the  pit.  sued  on 
such  a  bond,  and  recited,  whereat  E.  A.  by  his  wilL&c  and 
so  alleged  certain  legacies,  by  way  of  argument  and  implica- 
tion, and  not  directly.  On  demurrer,  held  for  the  deft. ;  for 
the  pit.  ought  to  have  shewn  expressly,  that  the  legacy  of 
£60  was  given  to  Mary  Fawn,  by  the  will  of  E.  A. ;  for 
though  in  the  condition  of  the  bond  his  will  is  recited  in  the 
date,  against  which  recital  the  deft,  cannot  Bay  E.  A.  made 
no  will ;  yet  this  legacy  to  Mary  Fawn  is  not  recited  in  the 
condition,  but  generally ;  against  which,  if  stated  expressly, 
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the  deft,  might  have  taken  a  traverse,  that  E.A.  gave  not  to  Ch.  148. 
her  the  £60,  and  thereon  there  might  have  been  a  good  Art.  1. 
issue.  Yelv.  226,  Doughty  v.  Fawn.  s**-v^ 


CHAPTER  CXLVIII. 
DEBT  FOR  PENALTIES,  STATUTE  QUI  TAX,  ke. 


Debt  for  penalties.  As  penalties  are  given  by  statute,  or 
secured  by  contract,  in  many  cases  actions  of  this  description 
are  necessarily  numerous. 

Aw.  1.  General  principles.     §  1.  Penal  actions,  or  actions  Cowp.388, 
for  penalties,  given  ny  statute,  are  civil  actions,  and  cited  in  £cheumt. 
fFihon  v.  Rattoll,  4  T.  R.  756 ;  where  a  new  trial  was  grant-  5*41^4. 
ed,  after  a  deft,  had  been  acquitted  in  an  action  of  debt,  for 
a  penalty  on  the  bribery  act:  and  758,  Lord  Kenyon  said, 
"  1  consider  this  action,  for  a  penalty  on  this  act,  as  a  civil 
action." 

§  2.  How  incurred  by  several  offenders.     Suit  against  three,  Gnrp.  610, 
on  statute  8  Geo.  I.  for  assaulting,  &c.  a  custom-bouse  offi-  ****  "■ 
cer  in  his  office,  and  rescuing  certain  brandies,  &c.  so  for-  Clwk*- 
feited  £40  each.     On  plea  of  not  guilty,  were  severally 
found  guilty.    And  on  a  motion  in  arrest  of  judgment,  it  was 
held,  that  *'  where  an  offence  is,  m  its  nature  single,  and  can- 
not be  severed,  the  penalty  shall  be  only  single ,-  because  tho' 
several  persons  may  join  in  committing  it,  it  still  continues 
but  one  offence ;  but  where  the  offence  is,  in  its  nature  seve- 
ral, and  where  every  person  concerned  may  be  separately 
guilty  of  it,  there  each  offender  is  separately  liable  to  the 
penalty ;  because  the  crime  of  each  is  distinct  from  the  of-  10  Johni.  R. 
fence  of  the  others;    and  each  is  punishable  for  his  own  347;  a  bat- 
crime."    As  for  example,  four  men  may  unlawfully  impound  luibrifc 
one  distress,  yet  it  is  but  one  offence:  so,  if  four  kill  a  hare,  wife'.  forfe- 
it is  but  one  offence  in  its  nature :  but  this  offence  is  several  tun,  under 
in  its  nature ;  one  may  resist,  another  molest,  another  run  ■ J*""1  ■**■ 
away  with  the  goods;  one  may  break  the  officer's  arm,  ano-  her  '«"'„,/ 
ther  put  out  his  eye ;  all  these  are  distinct  acts ;  and  every  liqaon  >□  bit 
one's  offence,  entire  and  complete  in  its  nature.  abience,  fcc 
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Ch.  148.        §3.  So,  in  debt  for  a  penalty,  on  2Geo.  II.  Ch.  24,  against 
Art.  1.     bribery,  as  above  held,   that  a  qnaker  may  be  a  witness, 
v^-v-^»-  though  he  cannot  be,  in  England,  in  a  criminal  cause ;  and 
Lord  Mansfield  said,  it  was  as  much  a  civil  action  as  an  ac- 
tion for  money  bad  and  received. 
4  Mm.  R,         §  4.  Joint  or  several.     In  this  action  of  debt,   it  was  held, 
431,  Boutel-  (nat  wnere  a  statute  imposes  a  penalty  for  taking  fuh,  and 
Home!"" "'  g>vea  debt  9U' lam  t0  "cover  it ;  if  several  join  in  taking  the 
same  fish,  there  is  but  one  penalty,  and  a  recovery  and  satis- 
faction against  one  of  the  offenders,  is  a  good  bar  to  an  action 
brought  against  the  others.     Pit.  "  sued  as  well  for  the  coun- 
ty of  Kennebec  as  for  himself."  Seven  thousand  two  hundred 
osh,  at  forty  cents  each,  penalty  in  all  $1800,  Deft,  pleaded 
in  bar  a  former  action  and  recovery,  against  one  Morril,  for 
*15,  35cts.  debt,  &c. ;  same  fish  taxing,  and  by  them  jointly, 
fee.     General  demurrer— plea  in  bar  good  ;  but  said  by  the 
court, "  if  several  persons  were  fishing  at  the  same  time,  each 
with  his  own  net,  and  on  his  own  separate  account,  they 
would  be  separately  liable  for  the  penalty,  each  one  for  the 
fish  he  caught,  although  they  might  afterwards  agree  to 
throw  all  the  fish  into  common  stock." 
l  W.  Bi.  375      §  5,  Where  a  covenant  has  a  penalty  annexed,  the  cove- 
w'iujMhU—  naotee  maJ  sue  either  for  the  penalty  or  on  the  covenant,  for 
lEip.  33l7~  real  damages,  but  not  for  both;  and  his  recovering  the  pe- 
nalty, is  a  full  satisfaction.     This  was  a  contract  of  articles 
between  a  master  and  servant — penalty  jElOO.     This  had 
been  recovered  of  Burford,  the  servant  enticed  away  by  the 
deft. 

1  w.  bi.443,  The  king's  moiety  of  the  penalty  is  vested  by  the  convic- 
fItrj  £"*     tion ;  bence,  it  is  too  late  afterwards  for  the  deft,  to  com- 

pound  with  the  qui  tarn  prosecutor. 

Cowp.  640        §  6.  So,  a  person  can  commit  but  one  offence  on  the  same 

Criptw  *        ^y*  "  ky  exercising  his  ordinary  catling  on  Sunday,"  con- 

Durden&al.  trary  to  the  Sunday  act,  29  Cb.  II. ;  and  if  the  justice  punish 

for  more  offences,  he  is  liable  in  trespass,  at  the  suit  of  the 

party. 

§  7.  Many  cases  as   to  penalties  and  damages ;  see  Da- 
mages, Ch.  28,  before. 
3K'  Com-       §  8.  To  recover  a  penalty  on  a  statute,  the  express  mode 
4  5-  therein  named,  must  be  adopted  and  pursued ;  for  the  statute 

gives  the  right,  and  it  is  penal,  and  must  be  strictly  adhered  lo. 
Dmitri.  49,  §  9.  Only  the  penalty  in  a  deed  can  be  recovered  against 
Sealy"— 9  n  ^  suret'es-  As  where  the  clefts,  had  given  a  bond,  con- 
&E.  360.—  ditioned  that   A,  whose  sureties  they  were,  should  pay  a 

2  w.  bi.  yearly  rent  of  £570,  for  the  term  of  twenty-one  years :  the 
1190,  Bring-  ren[  being  in  arrear,  debt  was  brought  on  the  bond,  and  judg- 
rot-^6  D't  H>ent.  Afterwards  a  second  action  was  brought  on  the  said 
E.303. 
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bond,  and  judgment ;  and  then  a  third  was  commenced,  and    Ch.  148. 
the  defts.  pleaded  in  bar  the  first  judgment ;  then  obtained  a     Art.  2. 
rule  to  shew  cause  why,  on  paying  the  penalty  and  the  costs  y^w 
of  the  first  action,  the  pit.  should  not  acknowledge  satisfac- 
tion on  the  record.    The  penalty  only  was  allowed,  because 
for  that  only  the  sureties  undertook,  and  not  for  the  rent  dur- 
ing the  term.     4  H.  VII.  Ch.  20,  provides,  that  no  recovery 
in  this  action,  (except  by  verdict)  by  collusion,  shall  be  a  bar 
to  any  other  action  prosecuted  bona  fide.    By  the  Roman  3  Bl.  Com. 
law,  if  any  man  was  acquitted  by  the  accuser's  prevarica-  1C1, 
tion,  a  new  prosecution  might  be  commenced  against  him. 

§  10.  An  action  out  tarn  is  the  informer11*  suit,  and  not  the  l  Com.  D. 
king's  or  state's;  and  the  pit.  may  be  nonsuited;  and  the     16- 
attorney-general   cannot  enter  a  noli  prosequi,  but    for  the 
king's  or  state's  part. 

§11.  If  a  statute  prohibit  the  doing  of  a  thing,  under  a  *  Bac.  Abr. 
penally,  and  prescribe  no  particular  mode  for  recovering  it,  li"— 2j|?* 
the  party  entitled  to  the  penalty  may  recover  it  in  an  action 
of  debt. 

§  12.  And  statutes  that  only  add  a  penalty,  do  not  repeal  Cowp.  29T, 
former  statutes.     As  the  28  E.  I.  Ch.  20,  remains  in  force  in  S0S- 
England,  notwithstanding  the  many  subsequent  acts,  varying 
the  penalties  for  making  silver  plate  of  bad  alloy,  &c. 

Art.  2.  Many  kinds  of  penalties,  and  forma  to  enforce  them. 
§  1.  Though  the  different  kinds  of  penalties,  and  the  diffe- 
rent forms  of  counts,  and  declarations  to  recover  them,  are 
numerous,  yet  the  principles  on  which  they  rest,  are  few  and 
simple. 

y  2.  In  contracts  there  are  four  kinds  of  penalties :  1.  As 
a  tingle  penal  bill  or  obligation,  without  any  condition,  or  ar- 
ticles, or  covenants  annexed,  or  defeasance  relating  to  it ; 
this  kind  of  penalty  and  the  proper  action  to  recover  it,  has 
already  been  considered':  2.  Penalties  or  penal  bonds,  with 
conditions  annexed.  Here  the  penalty  generally  is  merely 
to  secure  the  real  debt  or  damages ;  this,  too,  has  been  con- 
sidered, Ch.  28,  as  to  Damages :  3.  Penalties  inserted  or  an- 
nexed to  enforce  covenants  ;  these  also  have  been  considered,  in 
the  chapters  respecting  Covenants :  and  4.  Penalties  controlled 
by  defeasances  ;  these  likewise,  have  been  considered  in  the 
same  chapters ;  and  all  penalties  must  be  by  the  express 
words  of  an  act. 

§  3.  In  by-laws  there  are  various  kinds  of  penalties  insert-  2  John».  R. 
ed  to  enforce  obedience  to  them.     The  principles  of  these  379>  380t 
have  been  considered  in  the  chapters  and  articles  respecting  j?"f,"  *' 
by-laws  of  corporations ;  and  no  penalties  can  be  raised  by 
implication. 
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Cb.  148.        §  *•  In  ttatvte> ;  these  are  numerous  and  of  various  kinds; 
Art.  2.     some  given  to  the  public,  some  lo  the  town  or  county,  some 
\^r-.-%_r  to  the  party  injured;  some  wholly  to  the  informer,  and  some 
in  part  only ;  some  are  fixed  at  a  certain  sum  forfeited,  others 
between  such  and  such  Bums ;  some  are  a  forfeiture  of  the 
property,  or  a  part  of  it,  or  twice,  &c.  the  amount  of  it  in 
question,  &e. ;  and  these  statute  penalties,  are  those  principal- 
ly treated  of  in  this  chapter.     It  is  therefore  obvious,  that  a 
statute  creating  a  penalty,  is  the  very  foundation  of  it ;  and 
the  forfeiture  of  it  is  the  very  cause  of  the  action ;  these 
being  well  understood,  the  pit,  has  only  to  consult  his  form, 
and  kind  of  suit,  and  his  forms  and  evidence  in  proceeding. 
§  5.  Statute.  The  first  thine  then  is  to  look  at  the  statute 
giving  the  penalty  to  be  sued  for.   As  to  the  construction  of 
See  Ch.  196,  statutes,  much  has  been  said  already,  yet  many  things  may 
more  of         be  profitably  added  here,  in  regard  to  the  principles  which 
statute*.       govern  in  actions  and  suits  on  statutes,  public  or  private, 
l  Burr.  545,       §  6.  1 .  Rule,  where  the  statute  creates  a  new  offence,  and 
Rex  r.  prescribes  a  particular  remedy,  that  must  be  pursued,  and  DO 

sHa^PC  ulQ,iciment  'ie8>  as  where  tie  remedy  is  by  original  writ, 
3ll.^c».  kill,  action  of  debt,  case,  or  by  information.  4  Hod.  144, 
J.  643.-2  Rex  v.  Marriot.  But  "  where  new  created  offences  are  only 
Burr.  803.  prohibited  by  the  general  prohibitory  clause  of  an  act  of  par- 
liament, an  indictment  will  lie ;"  for  no  specific  remedy  or 
mode  of  proceeding  is  given. 
4  T.  R.  £02,  §  7.  3.  If  a  statute  create  a  new  offence,  or  enjoin  a  new 
Rei  v.  H«r-  duty  and  annex  «o  punishment,  disobedience  thereto  is  an 
*"'  offence  at  common  laa ;  for  by  that,  it  is  a  misdemeanor  to 

disobey  a  statute  :  so,  if  the  act  empower  any  court  or  ma- 
gistrate to  forbid  an  act,  or  to  enjoin  a  duty,  and  this  is  done, 
disobedience  is  a  like  offence ;  as  where  a  statute  authorized 
the  king  in  council,  to  make  certain  orders  in  regard  to  per- 
sons going  on  board  ships,  coming  from  infected  places,  and 
such  were  made,  but  no  particular  punishment  was  annexed. 
The  deft,  disobeyed  these  orders,  and  this  was  held  to  be  an 
offence  at  common  law. 
!  Burr.  799,       §  8.  So,  the  43  Eliz.  Ch.  2,  enacts,  that  fathers,  grand- 
Rex  r.Ro-     fathers,  &cc.  shall  maintain  their  children,  and  grand-chil- 
in"wTeitlof    ^ren,  &*•  *"  ""^  m*"1"""  *»  the  justices  shall  direct;  and  the 
judgment—  Sessions  ordered  Robinson  to  maintain  his  two  grand-children, 
e  Mod.  86,     and  he  disobeyed  the  order.    The  indictment  recited  the  or- 
■on"— Cro*1"  ^CT'  an(*  n*8  not'ce  °f  i^  an^  h*8  disobedience  to  it;  to  the 
j.  643,  Cii-    evil  example  of  others  to  offend  in  like  cases,  and  against 
iie'i  cme.—  the  peace,  and  did  not  conclude  against  the  statute     Found 
s  ?v '4? —   at  tne  Sessions,  and  a  conviction  there.     Motion  in  arrest  of 
judgment ;  for  this  is  a  "  new  offence,  with  a  particular  penal- 
ty," *'  and  a  summary  way  to  recover  it,"  so  not  indictable ; 
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but  on  the  other  side,  it  was  denied  there  was  a  partial-  Ch.  148. 
tar  penalty  prescribed  by  the  act ;  and  if  there  was,  it  was  Art.  G. 
inadequate.  v^-v^s 

Lord  Mansfield  and  the  court  said,  in  this  case, "  the  true 
rule  of  distinction  seems  to  be,  that  where  the  offence  intended 
to  be  guarded  against  by  a  statute,  was  punishable  before  the 
making  of  such  statute,  prescribing  a  particular  method  of  Contra,  s 
punishing  it,  then  such  particular,  method  is  cumulative,  and  ?nV.Lg' 
does  not  take  away  the  former  remedy;  but  when  the  sta-  Mod.  329,— 
tute  only  enacts,  that  the  doing  of  any  act,  not  punishable  be-  2Snik.im, 
fore,  shall,  for  the  future,  be  punishable  in  such  and  such  a  Re*"'J£11I~ 
particular  manner,  there,  it  is  necessary  that  such  a  particular  %*'  tm  ' 
method,  by  such  act  prescribed,  be  specifically  pursued ;  Davis  1  Rex 
and  not  the  common  law  method  of  an  indictment;"  and  it  is  ~I!t,yp-7? 
clear,  "  that  disobedience  to  an  order  of  sessions,  is  an  of-  ^  *The   ' 
fence  indictable  at  common  law,"  so  either  remedy  may  be  King-*.  Bel!. 
pursued. 

§  9.  So,  keeping  an  ale-house  without  license,  was  no  of-  s*1*-  ^ 
fence  at  common  law,  so  not  indictable  by  it ;  and  as  the  sta-  ^sS™ '— 
tute  which  makes  it  an  offence,  has  made  it  punishable  in  cited  2 
another  manner,  this  alone  must  be  pursued,  as  the  law  pro-  Bun.  803. 
vides  no  other  mode. 

Art.  3.  If  a  statute  provide  some  forms,  it  dots  not  necessa-  tl  H.  VHI. 
ruy  exclude  others.    As  27  H.  VHI.  provides  Jht  forms  of  Ch.  10.-4 
estates  whereby  jointures  may  be  made ;  yet  it  has  been  held,  verntm't  ' 
that  these  are  by  the  way  of  example,  and  do  not  exclude  cue.— 3  Bi. 
other  estates  or  jointures  of  like  effect ;  and  in  construing  all  Com.  87,  to 
statutes,  the  old  law,  the  mischief,  and  the  remedy  are  to  be 
considered ;  and  the  object  of  all  remedial  statutes  must  be 
to  suppress  the  mischief,  and  advance  the  remedy ;  but  no  Dr.  XcStudt. 
intent  can  be  taken  against  the  express  words  of  a  statute.      B5- 

Art.  4.  Where  a  penal  action,  or  an  action  for  a  statute 
penalty  is  local  or.  not.  See  a.  1 1 .  Many  rules  in  construing 
statutes,  seeCh.  196. 

Art.  5.  And  many  other  heads  under  which  statutes  are 
cited  and  construed. 

Akt.  6.  A  statute  takes  Us  effect  from  Us  being  enacted,  if  no  Bttt  •«•  Ch. 
other  time  be  fixed  for  its  going  into  operation.     The  many  t!\  ^^  \m 
questions  that  have  been  made  in  England,  on  this  subject,  ».  10. 
are  very  generally  avoided  m  the  United  Slates ;  for  here  a 
statute  is  not  enacted  till  it  has  passed  all  the  legislative 
branches,  and  received  the  signature  of  the  President  of  the 
United  States,  if  a  federal  statute ;  or  of  the  governor  of  a 
state,  if  a  state  statute ;  and  as  the  date  of  this  signature  is 
always  added,  it  fixes  the  date  of  the  act  precisely ;   and  it 
is  proper  to  plead  it  as  an  act  of  that  date ;  or  if  the  presi- 
dent or  the  governor  withhold  bis  assent  and  signature,  and 
the  statute  notwithstanding,  is  passed  by  the  competent  ma- 
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Ch.  148.  jorilies  of  (he  legislature,  the  date  is  equally  clear,  because 
Art.  8.     the  dates  of  the  signatures  that  complete  the  enacting  it,  are 
i^*^-^,  always  expressed.     The  English  practice  of  leaving  every 
act  passed  in  a  session  of  parliament,  to  bear  date  the  day 
it  met,  is  not  only  inconvenient,  but  often  absurd  ;  for  an  act 
may  be  passed  six  months  after  the  meeting  of  parliament, 
and  when  it  is  to  take  effect  from  and  after  its  passing,  the 
act  operates  by  legal  relation  to  the  first  day  of  the  session  ; 
4  T.  R.  660,  because,  as  the  court  observed  in  Latless  v.  Holmes,  "  we 
c^ST"1        can  on'y  know  by  reference  to  the  statute  book,  when  the 
act  passed,  and  by  that  it  appears  to  have  passed  on  the 
thirty-first  of  October,  the  first  day  of  the  session."     In  fact 
the  act  passed  four  months  after ;  and  by  this  ex  pott  facto 
operation  of  a  statute,  many  an  innocent  action  may  be  made 
criminal,  and  many  a  good  title  vacated. 
Hob.  87.  Art.  7.  §  1 .  Statutes  against  natural  justice  or  equity ;  as  where 

one  makes  a  man  a  judge  in  his  own  cause,  is  void.    Our 
statutes  are  also  void  on  other  grounds ;  a  federal  statute  is 
void,  if  it  be  not  supported  by  the  federal  constitution ;  and  a 
state  statute  is  void,  if  against  the  state  constitution ;  or  against 
some  superior  federal  law. 
Dr.  h  stndt.        §  2.    No  prescription,   statute,  or  custom,   can  prevail 
^^^°'"  against  the  lam  of  reason,  which  is  written  in  the  heart  of 
«.  1  1. 1.—   every  man,  teaching  him  what  is  to  be  done,  and  what  is  to 
Ch.  187,  a.    be  avoided.    Though  this  general  principle  may  be  correct, 
18,  ■.  72  to    it  is  very  difficult  to  apply  it  in  practice.     This  law  of  rea- 
son inclines  "  a  man  to  good  and  abhorring  evil ;"  "  and  as 
to  the  ordering  the  deeds  of  men,  it  is  preferred  before  the 
law  of  God ;"  that  is,  of  revelation,  id. 

Art.  8.  Statuies,public  or  private.  §  1 .  Public  statutes  need 
not  be  pleaded ;  for  the  judges  of  course  take  notice  of  them ; 
Dr.  k  Siudt.  but  private  statutes  must  be  pleaded.  One  is  not  bound  in 
conscience  to  pay  a  statute  penalty  till  recovered.  In  most 
cases  it  is  easy  to  distinguish  them.  In  some,  however,  it  is 
very  difficult;  for  instance,  there  were  many  decisions  both 
ways,  respecting  23  H.  VI.  Ch.  10,  as  to  letting  prisoners 

Smith.  °tyt"  vatt  ac^i  «>  far  as  that  it  must  be  pleaded  in  cases  arising, 
directly  under  it. 

§  2.  So,  in  1779,  it  seems  to  have  been  doubted  if  public 
or  private ;  as  where  debt  was  brought  on  a  bail  bond  by 
the  sheriff's  assignee,  on  oyer,  the  deft,  pleaded  at  large  this 
act,  and  said  the  deft,  was  arrested,  and  this  bond  was  taken 
for  east  and  favour  to  him,  of  his  imprisonment,  and  by  colour 

I.fy.  *W-—   of  the  shtriffy  office,  and  against  the  form  of  this  act.  The  pit. 

— lSiilk       m  *"8  rep"081'011!  traversed  this;   hoc  paratus,  &x.  should 

330.       *      have  concluded  to  the  country,  as  answering  the  whole  plea ; 
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and  on  some  questions,  if  this  was  a  private  act,  it  was  said,  Cm.  148. 
doubts  existed,  and  many  authorities  stated  on  the  point*  Art.  8. 
See  this  act,  Ch.  144,  a.  12.  v^-v^' 

§  3.  But  1 788,  it  was  decided  to  be  a  public  act,  and  g t.  h.  569, 
therefore  the  court  will  take  notice  of  it,  though  not  pleaded ;  Samuel  p. 
and  if  the  bail  bond  be  void  by  the  provisions  of  th.3  act,  ETBni- 
the  court  will  arrest  the  judgment.  This  was  debt  on  a  bail 
bond  given  to  the  sheriff*  and  assigned  to  the  pit.  on  the  4 
Ann.  Ch.  16.  Pita,  non  est  factum,  and  verdict  for  the  pit. 
Judgment  arrested,  for  the  bond  appears  to  be  void,  it  being 
for  the  deft's.  appearance  at  a  day  past.  Many  cases  were 
cited  both  sides,  to  shew  this  act  was  public  or  private,  &c. ; 
and  the  court  held,  though  it  related  "  to  officers  of  a  certain 
description,"  yet  all  the  king's  subjects  claim  under  it,  the  u  li- 
berty of  being  bailed ;"  ana  at  any  rate,  the  4  Ann.  Ch.  16, 
providing  for  the  assignment  of  the  bail  bond,  taken  on  this 
23  H.  VI.  had  made  it  a  public  act ;  for "  now  the  court 
must  take  notice  of  the  act,  that  enables  the  sheriff  to  lake 
such  bond." 

§  4.  Every  statute  which  relates  to  ail  the  subjects,  is  pub-  8  Co.  13B, 
lie ;  and  if  the  words  of  it  be  particular,  it  is  public,  if  the  Bwiijgfara'i 
reason  be  general.     Beaufage's  case.     So,  if  the  words  be  Co.  101.— 
general,  yet  if  the  intent  be  particular,  it  is  a  private  act.        Plowd.  65, 

§  5.  A  statute  may  be  both  public  and  private ;   as  where  2W- 
it  concerns  the  public  revenue,  it  is  so  far  public,  and  clauses  jia.__jn    ' 
in  it,  relative  to  private  persons  only,  are  private.  Co.  57. — 

§  6.  If  a  statute  be  of  a  private  nature,  .as  concerning  any  H"t>-  *27- 
particular  trade,  it  is  public,  if  any  forfeiture  by  it  be  given  i]^c'  Abr" 
to  the  king  or  public. 

§  7.  A  statute  that  concerns  trade  in  general,  is  public,  but  4  Co.  IB, 
not  a  statute  that  concerns  some  particular  trade,  or  a  parti-  '■*"  nf  ™A- 
cular  person  of  a  trade ;  for  a  particular  trade  is  a  species  of  q0  ^ 
the  genus  trade,  and  the  particular  person  is  an  individual  of  Dmnpor'» 
that  trade  :  so,  an  act  that  relates  to  all  species  of  spiritually,  ca»e.— Cro. 
is  public  ;  but  not  one  that  relates  to  some  species  only,  "  as  p",**^;  e5 
to  the  bishops."     An  act  that  extends  to  all  officers,  is  public:  Dycr'icu*. 
so,  one  to  all  corporations ;  but  not   one  extending  to  some 
corporations,  for  the  last  is  general  in  a  particularity. 

§  8.  This  distinction  between  public  and  private  acts,  is 
not  so  important  in  this  stale,  as  Congress  passes  but  very 
few  private  acts,  and  those  clearly  so ;  and  the  laws  of  this 
state  have  been  properly  divided,  in  the  publication  of 
them ;  and  the  public  acts  have  been  very  accurately  dis- 
tinguished, and  published  in  volumes  by  themselves,  and  so 
the  private. 
vol.  v.  32 


,d  by  Google 


10  Johns.  R 
300,301, 

Wright  v. 


7  Wentw. 

282,  284, 
288,  399, 
350. 


DEBT. 

§  9.  Private  statutes  made  for  the  benefit  of  individuals  or 
corporations,  ought  not  to  be  construed  to  affect  tbe  rights  or 
privileges  of  others,  unless  such  construction  result  from  ex- 
press words,  or  from  necessary  implication. 

§10.  All  acts  for  regulating  the  taking  of  fish,  are  public 
statutes ;  and  the  courts  must,  ex  officio,  lake  notice  of  them. 
This  was  a  statute  for  preserving  ban  in  Dunston  river,  in 
Scarborough.  "  This  act  is  obligatory  on  all  the  citizens, 
and  they  must  notice  it  at  their  peril."  All  these  fish  laws 
"  are  made  for  the  public  benefit,  to  preserve  the  fish,  and 
are  public  statutes."  Same  decision  as  to  Cathance  river. 
This  last  case  was  on  an  indictment ;  "  the  penalties  are  on  all 
persons."  "  Every  citizen  then  must  take  notice  of  this  sta- 
tute at  his  peril." 

§  11.  And  an  act  of  congress  for  the  relief  of  insolvent 
debtors  in  the  district  of  Columbia;  (Cong.  7,  Sess.  1,  Ch. 
184,  March  3,  1803)  is  a  private  act,  of  which  tbe  courts  of 
the  several  states  are  not  bound  to  take  notice,  unless  plead- 
ed, or  so  much  of  it  at  least,  as  to  enable  the  court  to  decide 
whether  the  discharge  is  warranted  by  the  provisions  of  the 
act.  2.  The  act  is  only  a  bar  to  a  future  remedy  against  the 
person,  and  the  creditor  may  prosecute  his  demand  to  judg- 
ment, in  order  to  charge  the  after  acquired  property  of  the 
owner.  The  deft,  pleaded  bis  insolvency,  the  proceedings 
and  discharge  at  large,  under  the  act.  The  pit.  replied,  that 
said  act  provided,  that  any  property  the  debtor  might  acquire 
after  his  discharge,  except  the  necessary  wearing  apparel 
and  bedding  for  his  family,  &c.  should  be  liable  to  the  pay- 
ment of  his  debts,  &c.  Rejoinder,  he  had  acquired  no  pro- 
perty, so  liable,  &c.  Demurrer  thereto,  and  judgment  as 
above. 

§  IS.  Declaration  on  a  penal  act,  against  one  for  retailing 
spirituous  liquors  without  license  ;  three  counts.  Declara- 
tion in  debt,  for  publishing  and  exposing  to  sale,  a  book, 

called ,  without  the  proprietor's  consent,  and  against  the 

statute  in  such  case  made  and  provided;  two  counts. 

§  13.  Declaration  in  debt,  for  a  penalty  under  the  post- 
office  act,  against  a  common  carrier,  for  conveying  letters  for 
hire,  contrary  to  the  statute  in  such  case  made,  &c. 

§  14.  Declaration  in  debt,  for  a  penalty,  on  the  first  and 
second  of  P.  &.  M.,  Ch.  12,  for  driving  cattle  distrained  out 
of  the  hundred. 

§15.  Declaration  in  debt,  qui  tarn,  for  a  penalty  under  13 
Eliz.,  Ch.  5,  by  the  party  grieved,  against  the  defts.,  for  a 
fraudulent  judgment,  suffered  by  one  and  recovered  by  the 
other,  to  deprive  the  pit.  of  a  just  debt,  the  recoveree  owed. 
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§  16.  Declaration  in  debt,  against  a  sheriff's  officer,  for   Ch.  148. 
extortion ;  four  counts.  7  Wentw.  347.  Art.  9. 

Abt.  9.  Forfeitures.     §1.  Our  forfeitures  of  penalties,  &c.  *>^v^^ 
are  but  few  and  simple,  compared  with  those  in  England.  Art.3,  iec.3. 
By  the  constitution  of  the  United  States,  congress  has  power  7}gElm  Com' 
to  declare  the  punishment  of  treason ;  "  but  no  attainder  of 
treason  shall  work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  person  attainted." 

§2.  It  is  said  that  the  only  true  ground  of  forfeitures,  and  4  Bl.  Com. 
of  course,  penalties,  is  this,  ™  that  all  property  u  derived  from  37S-— Hob. 
society,"  and  this  is  a  civil  right.     If  then,  a  member  violate  p18^g  ^ 
the  fundamental  contract  of  association,  by  transgressing  the  4  Do.  lis 
municipal  law,  he  forfeits  his  right  to  such  privileges  as  he  to  220. 
claims  under  that  contract;  and  the  state  may  justly  resume 
that  portion  of  property,  or  any  part  of  it,  which  the  laws 
have  before  assigned  him.     It  is  a  punishment  annexed  by  *  BI*  C0"*- 
law  lo  some  illegal  act  or  negligence.     The  quantity  of  pecu-  c^~37l 
niary  fines  neither  can  or  ought  to  be  ascertained  by  any  373, 
invariable  law ;  the  value  of  money  itself  changes,  and  what 
may  ruin  one  man,  another  may  not  feel  at  all.     The  com- 
mon law,  in  no  instances,  fixes  the  amount  of  the  fine  ;  yet 
the  power  of  the  courts  is  limited  by  law :  for  our  constitu-  Amend- 
tions  provide,  that  fines  and  forfeitures  shall  not  be  excessive.  ZJccm5u£ 
So  magna  charta  provides,  that  no  one  shall  be  so  fined  as  not  turn,  &c. 
to  leave  to  the  landholder  his  land ;  to  the  trader  his  mer- 
chandize ;  and  to  the  countryman  his  team  and  tools  of  hus- 
bandry.    Forfeitures  of  real  or  personal  estate,  for  offences, 
must  depend  very  much  on  particular  statutes. 

§  3.  Near  twenty  years  before  the  feudal  burdens  were  *■  O-  iWl« 
done  away  in  England,  the  colony  of  Massachusetts  passed     "gj   awi* 
an  act,  in  which  it  was  enacted,  in  these  words,  to  wit :  "  It 
is  also  ordered,  and  by  this  court  declared,  that  all  our  lands 
and  heritages  shall  be  free  from  all  fines  and  licenses,  upon 
alienations ;  and  from  all  beriots,  wardships,  liveries,  primer- 
seisins,  year,  day,  and  woste,  escheats  and  forfeitures,  upon 
the  death  of  parents  or  ancestors,  natural,  unnatural,  casual, 
judicial ;  and  that  forever."    Except  this  clause,  and  that  At  before 
in  the  federal  constitution,  above  stated,  and  Massachusetts  »tated- 
treason  law  of  1777,  there  is  no  statute,  or  clause  of  a  sta- 
tute, of  the  United  States,  or  of  Massachusetts,  that  respects 
the  forfeiture  of  estates,  real  or  personal,  for  crimes.     By 
that  clause  in  the  federal  constitution,  the  estate  of  the  offen- 
der in  high  treason,  the  highest  crime  against  society,  goes 
immediately  to  his  heirs,  on  his  execution  ;  and  shall  not  the 
offender's  estate,  in  all  cases  of  inferior  crimes?  except  so 
far  as  certain  statutes  declare  certain  parts  of  it  forfeited,  as 
a  statute  penalty,  for  a  violation  of  law.    The  English  for- 
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Ch.  148.   feitures,  therefore,  so  numerous,  have  no  place  here,  and 
Art.  9.     merit  consideration  no  farther  than  some  of  the  principles  of 

v_^-v-^,  them  will  apply,  perhaps  ;  that  is,  no  farther  than  they  are 
founded  in  the  moral  Jitnets  of  things.  Whether  the  Colony 
law  has  been  considered  as  in  force  in  the  province  or  state, 
or  not,  certain  it  is,  our  practice  has  been  in  conformity  to  it. 
§  4.  In  suing  then  for  penalties  for  offences,  we  must  always 
look  into  the  statute  book;  and  for  the  penalty  or  forfeiture, 
,  in  each  case,  into  the  statute  in  that  case. 

§  5.  In  the  laws  of  the  United  States,  many  statute  penal- 
-  tins  and  forfeitures  are  declared,  and  to  be  incurred  for  the 
breaches  of  those  respective  laws;  in  some  few,  the  punish- 
ment is  disability  to  hold  offices  of  public  trust.  In  some, 
vessels  and  goods,  &c.  are  forfeited,  and  most  generally  the 
penalty  is  a  sum  of  money,  not  less  than  so  much,  nor  more 
than  so  much :  for  such  sums  the  action  of  debt  is  generally 
the  proper  remedy,  though  the  kind  of  action  is  not  often 
named  in  those  acts.  In  the  custom-house  affairs,  if  any  one 
offer  or  receive  a  bribe,  he  forfeits  not  less  than  $200,  nor 
more  than  $2,000,  for  each  offence,  to  be  sued  for  and  reco- 
vered in  the  name  of  the  United  States,  in  the  judicial  district 
in  which  the  offence  is  committed ;  and  so  of  most  penalties. 
And  all  vessels  and  goods  forfeited,  must  be  seized  and  libelled 
in  such  districts ;  and  proceeded  against,  and  disposed  of,  as 
the  statutes  direct. 

§  6.  By  Massachusetts  statute  laws,  penalties  or  forfei- 
tures are  created  and  incurred  in  near  three  hundred  differ- 
ent cases,  for  the  most  part,  however,  pecuniary,  cither  cer- 
tain fixed  sums,  or  not  more  nor  less  than  so  much  ;  and  in 
the  cases,  sometimes  assumpsit  is  the  proper  action ;  some- 
times an  information,  or  an  indictment,  is  the  process  to  be 
pursued,  and  in  most  cases  the  action  of  debt  is  the  appro- 
priate remedy :  before  a  justice  of  the  peace  if  $20,  or 
under ;  and  in  the  Common  Fleas,  if  over.  The  summary 
mode,  by  warrant  of  distress,  is  practised  in  some  of  these 
cases. 

Mm.  &<*;  §  7.  By  an  act  passed  in  Massachusetts,  Feb.  22,   1 794, 

[■mm  ***  WHen  personal  property  is  supposed  to  be  forfeited  for  any 
offence,  any  person  interested  therein,  may  seize  it ;  and  if 

SKm****  not  secure(' by  bond,  in  a  manner  provided,  hold  it  till  libel- 
led and  proceeded  against  to'  final  judgment,  in  the  proper 
court,  in  a  limited  time :  and  if  the  seizure  be  found  to  have 
been  groundless,  the  owner  of  the  goods  recovers  his  reason- 
able damages  and  costs.  Some  have  doubted  the  expediency 
as  well  as  the  principles  of  this  act,  which  allowed  one,  claim- 
ing an  interest  in  goods  or  "  personal  estate,"  supposed  to  be 
forfeited,  to  seize,  and  himself  to  take  possession  of  it.    This 
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act  has  been  but  little  practised  upon;  most  men  preferring  Ch.  148. 
actions,  or  other  known  and  long  established  forms  of  reco-  Art.  1 1. 
vering  penalties  and  forfeitures ;  and  not  many  have  been  v_^-v^*_> 
willing  to  run  the  risk  of  making  the  seizure. 

§8.  Penalties  or  not.  What  is  a  penalty  so  to  be  chan-  Aitley  t. 
cered,  or  liquidated  damages,  is  a  question  depending  on  the  lj'!ld°np'~3 
intention  of  the  parties ;  see  Damages,  Ch.  28  ;  and  2  Bos.  esnjsmith  t. 
&  P.  346 :  generally  penalties,  when  the  parties  agree  for  Dickeoion. 
smaller  sums  in  certain  cases :  so,  if  the  party  agree  not  to  —3  ^J)1"- 
do  some  certain  act,  under  a  "  penalty"  of  £l  ,000.  CUm  *"• 

Art.  10.  Declarations  for  penalties  on  statutes*  These  are 
necessarily  of  various  forms,  though  much  the  same  in  prin- 
ciple. '1  his  subject  has  already  been  partly  considered  in 
the  8th  chapter  of  Rules  in  Declarations,  American  Prece- 
dents, pages  63  to  68.  In  "  certain  rules  in  declaring  on 
statutes,"  what  is  there  said  need  not  be  repeated.  In  the 
same  work  are  sundry  American  forms  of  declarations  of  this 
kind,  from  pages  264  to  271,  with  several  explanatory  notes. 
Many  other  American  declarations,  on  penal  statutes,  may 
now  be  seen  in  American  law  books  published.  Debt  for 
penalties,  on  private  statutes,  arc  the  same,  except  in  suing 
on  these,  their  dates,  titles,  and  contents  must  be  well  and 
substantially  stated,  by  the  party  suing  on  them ;  for  tbey 
are  as  much  the  ground  of  his  action  as  his  deed  or  bond  is 
in  other  cases ;  and  unless  pleaded  and  shewn,  the  court  can 
take  no  rilore  notice  of  private,  statutes,  than  of  private  deeds 
or  contracts :  otherwise,  of  public  acts.  And  a  declaration, 
qui  tarn,  need  not  conclude  against  the  peace.  Debt,  <pii  torn,  1  Bac.  Abr. 
for  usury;  penalty  of  12  Ann:  form  of  the  declaration  was  Sj^JL*' 
for  a  mm  of  money  loaned;  evidence  part  goods,  accepted  as  p„keTl 
money,  and  held,  well. 

Art.  11.  Cases  in  Massachusetts. 

§  1.  Foster  qui  tarn  v.  Benntt.    This  was  an  action  brought  Man.  s.  J. 
by  Foster,  for  a  penalty  given  by  the  statute,  half  to  the  ?i£J*i  N?v" 
poor  of  the  town  of  Gloucester.   The  inhabitants  of  this  town  jg?  \even.i 
directed  the  action  to  be  brought,  and  the  court,  refused  to  cut!. 
admit  any  of  them  to  be  witnesses.    This  was  before  the  act 
of  1793  was  passed,  respecting  inhabitants  of  towns,  &c. 
being  witnesses  where  corporations  are  parties. 

This  was  debt  for  a  penalty,  (in  a  bond)  the  deft,  confess*  Ms«-  s- J- 
ed  the  penalty,  and  prayed  to  be  heard  in  chancery,  on  the  na^M^" 
condition,  which  was  to  pay  a  certain  sum,  with  interest,  on  ning  r. 
a  certain  day.     The  court  went  into  an  examination  of  the  Dowte. 
consideration  of  the  bond,  to  find  what  sum  was  justly  due. 
This  was  originally  a  hard  money  debt,  but  (he  bond  had 
been  renewed  for  the  same  sum,  in  the  time  of  depreciated 
paper  money. 
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Ch.  148.       §  2.  This  was  an  action  of  debt,  for  a  forfeiture  of  £300, 
Art.  11.    on  the  statute  of  March  25,  1788,  for  fitting  out  a  vessel  at 
v^-v*^s   Salem ;  and  for  £50  for  each  slave  taken  on  board  of  her  in 
Man.  s.  J.     Africa,  and  transported  to  the  Havana.     Plea  to  the  juris- 
!793**Clev£  diet'00)  that  it  was  matter  of  commerce  on  the  high  seas,  and 
land  qui  tan  *>  of  federal  jurisdiction ;  but  held,  fib  fitting  out  at  Salem, 
v.  Water*,     was  within  the  itate  jurisdiction,  and  the  transporting,  &c. 
on  and  beyond  sea,  was  used  only  as  evidence  of  the  inten- 
tion of  the  fitting  out.    That  every  plea  to  the  jurisdiction, 
must  give  jurisdiction  to  some  other  court.     But  the  plea,  in 
this  ease,  cannot  do  this.    Hence,  the  deft,  may  avail  him- 
self of  this  matter,  not  within  the  jurisdiction  of  this  court,  on 
the  general  issue.    On  a  respondeat  ouster  awarded,  and  a 
plea  of  not  guilty  put  in,  the  jury  found  a  special  verdict ; 
but  Nov.  term,   1793,  judgment  was  for  the  deft.,  because 
the  fitting  out,  the  only  matter  within  this  court's  jurisdic- 
tion, was  more  than  a  year  before  the  action  was  commenc- 
ed, the  time  limited  in  the  act. 
Ma».  3.  J.        §  3.  Debt  for  a  penalty,  on  Massachusetts  act  of  February 
Coup,  Lin-    28,  1787,  for  selling  rum  without  license,  to  six  persons,  at 
Eddy™*5'    different  times.     The  penalty  in  the  act  for  each  offence, 
tam  y.  was  not  more  than  £6,  nor  less  than  £2.     Plea,  not  guilty; 

Oliver.         jury  found  the  deft,  guilty  as  to  four  of  the  persons,  and  not 
guilty  as  to  two  of  them. 

The  court  held,  the  plea  of  not  guilty,  was  proper ;  and 
the  judges,  themsetvts,  put  the  penalty  as  to  each  offence,  at 
£3,  in  all,  £12 ;  and  this  on  argument, 
i  Man.  R.        §  4.  But  if  the  statute  give  damages,  a  jury  must  assess 
163,  Lob-      them;  as  where  the  pit.  brought  an  action  on  Massachusetts 
e   icbm.    a^  March  5,  1787,  against  the  town  of  New  Bedford,  for  an 
injury  done   to   his   horse,  in   falling   through  a  defective 
bridge,  in  that  town ;  and  this  action  was  to  recover  the  dou- 
ble damages  the  act  provided  for.     It  was  held,  the  jury  must 
assess  tingle  damages,  and  the  court  double  them.     Here, 
too,  the  plea  was  not  guilty. 
4  Mass.  B.        §5.  This  was  debt,  qui  tam,  for  the   penalty  of  £5  a 
137,  Hill l*   month,  against  two  executors,  for  not  causing  a  will  to  be 
e?l*m»  ""'  Proved,  ate.     The  writ  was  served  on  one  only,  and  he 
tj.  at.  ex'n.    pleaded  nil  debet.    In  this  case  it  was  held,  that  if  two  exe- 
cutors are  named  in  a  will,  and  they  knowing  of  their  ap- 
Case"  cited,  pointment,  and  it   is  not  presented  to  the  Probate  Court, 
Wortier5*8.6'  w"n'n  thirty  days  from  the  testator's  death,  an  action  for  the 
Herping-       forfeiture  incurred  by  Massachusetts  act,  February  6,  1784, 
ham— i  T.    section  1 6,  may  be  sued  against  them  jointly,  or  perhaps 
R'cute°^  *">trally ;  though  but  one  forfeiture  can  be  recovered ;  but 
3* Lane.  59.    ^  tne  neglect  be  in  one  of  the  executors  only,  he  only  in- 
— 3Bl.Com.  curs  the  penalty,  and  alone  must  be  sued ;  and  a  man  and 
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bis  wife  cannot  in  their  joint  names  sue  and  recover,  in  a  Ch.  148* 
popular  action;  for  she  can  have  **  no  interest  in  the  judg-    Art.  11. 
ment  jointly  ;"  nor  he  in  her  right.    As  to  the  action  against  i_^-v-^-' 
two,   the  court  observed,  it   was  joint,  demanding,  "ajoini 
forfeiture  of  both  executors;"  and  the  deft,  denies  he  owes 
it  with  the  other;  and  the  evidence  was  for  the  deft,  on  this 
issue,  for  it  only  proved  him  negligent,  and  not  the  other. 

§6.  In  this  case  the  court  said,  in  informations  on  penal 
statutes,  for  forfeitures  incurred  by  malfeasance,  against  seve- 
ral, charging  all  with  it,  on  not  guilty  pleaded,  the  jury  may 
convict  some,  of  the  whole  or  part  of  the  offence  charged, 
and  acquit  others ;  for,  in  an  information,  the  malfeasance  is 
several,  as  well  as  joint,  "  and  each  deft,  incurs  a  forfeiture 
in  proportion  to  his  offence;"  "and  in  such  information, 
judgment  may  be  rendered  against  the  defts.  as  trupattmJ" 
"  But  this  action  is  tx  quasi  contractu,  in  which  a  joint  forfei- 
ture is  demanded  as  a  joint  debt." 

§  7.  Debt,  qui  tarn,  on  Massachusetts  act,  passed  February  *  Man.  B. 
14,  1789,  as  to  unpoundingcattle,  rescuing,  &c.  section  6,  |W'>Melody 
for  the  penalty  for  rescous,  half  to  the  informer  and  half  to  5tdb! 
the  county.    Declaration  stated  the  distress  taken  by  the 
pit.,  damage  feasant.     Plea  in  bar,  stated  pit's,  close,  its  in- 
sufficient fence,  and  that  the  cattle  got  in  through  the  pit's,  bad 
fence.   Pit.  demurred  generally,  and  judgment  in  the  Common 
Pleas,  for  the  deft.     On  error,  it  was  reversed  ;  and  the  Su-  Co-  L.  47, 
preme  Judicial  Court  held,  at  common  law,  he  that  rescues,  160>  W1- 
may  shew  the  distress  was  illegally  made,  for  then  the  dis- 
trainer is  a  wrong-doer :  so,  if  he  bring  case  fur  damages. 
If  our  act  had  created  a  forfeiture  for  a  rescous,  and  given  an 
action  of  debt  to  recover  it,  and  stopped  there,  the  deft,  might 
have  pleaded,  the  distress  was  unlawful ;    for  if  true,  lie 
might  have  "  legally  retaken  his  cattle  from  the  custody  of  a 
trespasser  ;"  but  this  sixth  section,  gives  a  penalty,  "  to  be 
recovered  in  an  action  of  debt,  qui  tarn  ,■"  and  the  act  pro- 
vides, that  in  this  case,  as  well  as  for  pound  breach,  "  the 
deft,  shall  not  be  allowed  to  give  in  evidence,  the  illegality  of 
the  distress,  to  prevent  the  pit.  from  recovering  his  full 
damages ;"  but  this  provision  extends  not  to  the  action  of 
debt,  qui  tarn.    Penal  statutes  are  to  be  construed  strictly, 
and  not  to  take  "  away  a  common  right,  unless  the  intention 
is  manifest."     "  Without  this  provision  of  the  statute,  the 
deft,  may  plead  in  this  action,  that  the  distress  was  unlaw- 
ful ;  and  this  defence,  neither  the  express  words,  nor  any 
reasonable  construction  of  them,  have  taken  away."-  But  Rast-Ml, 
was  this  distress  unlawful  ?  u  The  owner  of  the  close,  is  not 
obliged  to  fence,  but  against  the  escape  of  cattle,  lawfully  in 
the  adjoining  ground ;"  "  but  the  plea  in  this  case,  does  not 
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Ch.  148.    allege  that  the  cattle  escaped  into  the  pit's,  close,  through 
Art.  1 1 ;    the  insufficiency  of  his  fence ;"  it  is  therefore  bad. 
v^-v^^^       There  seems  to  be  some  inaccuracy  in  the  report  of  this 
case.     The  marginal  note  states,  so  does  the  index,  that  the 
deft,  could  not  give  in  evidence  the  illegality  of  the  distress. 
This  does  not  appear  in  the  text.     The  court  is  made  to  say, 
the  plea  does  not  allege  the  cattle  got  into  the  pit's,  close, 
through  the  bad  fence ;  but  as  the  plea  is  stated  by  the  re- 
porter, it  is,  u  that  the  pit's,  fence,  where  the  cattle  broke, 
and  entered  his  close,  was  not  legal  and  sufficient  fence." 
It  is  true,  the  plea  does  not  state  the  cattle  got  in,  &c. 
"  through  the  insufficiency,"  of  the  pit's,  fence ;  but  it  slates 
they  got  in  where  his  fence  was  not  sufficient.     Could  the 
cause  Cum  on  this  nicety  ? 
M«i«.  act.         By  this  act  towns  are  empowered,  at  a  legal  meeting  for 
1800— '        *fc*  purpose,  to  direct   neat   cattle,  horses,  or   horse   kind, 
Maine  act,     mules,  or  asses,  shall  not  go  at  large  within  the  town,  without 
Ch.  1*9.       a  keeper,  on  penalty  of  twenty-five  cents  for   each  beast, 
found  at  large ;  which  penalty  may  be  recovered  by  any  in- 
habitant of  the  town,  10  his  own  use,  by  impounding  such 
beast,  and  proceeding  as  in  cases  of  cattle  found  damage 
feasant. 
Ma*t.  act,  And  by  this  act,  if  any  person  rescue  such  beast,  out  of 

iai8  —Nov  tne  bands  °f  tHe  field  driver,  or  of  any  person,  about  to 
25, 1804—  drive,  or  convey  such  creatures  to  pound,  and  so  prevent 
Of  Feb. 30,  impounding  it,  such  offender  forfeits  not  less  than  one  dollar, 
1818.  nor  morc  lQan  geven  dollars,  to  be  recovered  by  action  of 

debt,  to  the  use  of  the  person,  from  whom  rescued,  &c. 
The  penalty  in  said  act  above,  of  1800,  of  twenty-five 
cents,  is  increased  to  fifty  cents.  , 

s  Mau.  r.  §  s.  Debt,  qui  tam,  on  the  auction  act,  against  the  deft,  to  re- 
?°5' r1WkV  cover  a  penalty  of  not  less  than  $50,  nor  more  than  *1 70,  for 
man.  "'  selling  his  own  goods  at  auction,  after  tun-set.  Held,  1.  The 
—Act  1795,  deft,  is  not  estopped  to  deny  that  he  has  been  regularly  licens- 
Cb.  8.  «],  as  an  auctioneer ;  but  may  say,  he  bad  no  license,  though  at 

auctioneer,  he  sold,  as  there  IS  another  penalty  for  selling,  not 
being  licensed,  and  he  cannot  be  liable  to  both :  2.  A  license 
to  an  auctioneer  m«st  be  granted  at  a  meeting  of  the  select- 
men, or  a  major  part  of  them,  had  for  that  purpose,  and  of 
which  meeting  all  the  selectmen  must  have  notice. 
9  Mass.  R.        §  9.  Nil  debet,  u  the  most  proper  plea  in  these  actions  on 
621,  stetson   penai  statutes,  for  penalties ;  though  the  plea  of  not  guilty 
*"    °    y'      used  often  formerly  to  be  pleaded. 

l  Man.  R.  §  10.  This  was  an  action,  qui  lam,  for  a  penalty  for  usury. 
60,  Hamii.  The  p|u  na(]  amended  his  declaration,  in  the  Common  Pleas, 
dea'jut!°.'~     ai*d  this  Supreme  Judicial  Court  would  not  allow  him  to 
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amend   it  again  ;  but  the  court  has  power  to  allow  amend-    Ch.  I4S. 
merits  in  qui  tarn  action*.    Court  divided.  Art.  18. 

More  actions  for  penalties,  aee  Usury,  and  other  heads.        \^-v^-' 

Art.  12.  How  far  a  penal  action  is  heal. 

§  1.  In  this  action,  ten  judges  resolved,  "  that  no  action  of  '*Mo,,'(Uas< 
debt  lies  on  the  statute  of  5  Eliz.  c.  4,  or  any  penal  statute,    '"*"',«. 
by  a  common  informer,  in  a  foreign  county,  but  is  taken  172.-.-1 
away  by  statute  31  Jam.  II.  c.  4,  which  confines  the  common  Com  D.  136, 
informer  to  the  proper  county,  to  prevent  certain  vexations- 61S" 
which  had  been  experienced  ;  but  many  offences  are  except- 
ed from  this  act,  as  to  certain  officers,  taxes,  usury,  cham- 
perty, extortion,  engrossing,  regrating,  or  forestalling  ;  and 
this  act  of  5  of  Eliz-  is  confined  to  common  informers,  and  u  Mod.  31. 
these  excepted  offences,  may  be  laid  in  any  county  ;  and  Hslk.373, 
this  act  recites,  that  penal  actions  had  been  brought  in  any  The  Kings. 
county,  &c. :  hence,  not  local.  Pretty  clearly,  however,  this 
act  in  all  its  parts  has  not  been  adopted  here,  because  the 
oaths  are  never  taken,  required  by  it;  and,  as  above,  ten  judges 
resolved,  1.  "That  the  81  of  Jam.  c-  4,  does  not  extend  to 
any  offence  created  since  that  statute :  so,  that  prosecutions 
on  subsequent  penal  statutes,  are  not  restrained  thereby." 
"  8.  That  ail  informations  and  popular  actions,  on  penal  sta- 
tutes made  before  that  act,  must,  by  force  of  the  SI  of  Jam. 
I.  c.  4,  be  sued,  brought,  and  prosecuted,  in  the  proper 
county,  where  the  fact  was  done." 

$  8.  And  in  an  information  in  London,  on  the  31  of  Eliz.  Cro.  13. 646, 
Ch-  5,  the  court  held,  that  this  act  only  restrains  common  *,leu  "• 
informers  to  bring  their  actions  only  in  the  proper  county  3^*Ve 
where  the  offence  is  done ;  yet  that  doth  not  extend  to  a  sea,' 365  * 
party  grieved;  but  that  he  may  inform  in  what  county  he  Leifth  t, 
pleases  ;  for  he  is  not  a  common  informer ;  and  according  Kent  '<  BD<1 
to  Cro.  El.  736,  this  act  extends  only  to  popular  penal  ac-  ^t^'t" 
tions,  and  confines  them  only  to  their  proper  counties.  ».  Hafchta 

§  3.  By  this  statute,  passed  for  the  ease  of  the  citizens  in  Mm*,  act, 
actions  on  penal  statutes,  it  is  enacted,  section  8,  that  in  all  June,  19. 
informations  and  actions  against  any  person,  "  on  the  behalf  t788.— See 
of  any  informer,  or  on  the  behalf  of  the  commonwealth  and       1 
any  informer,"  for  any  offence  committed  or  to  be  committed, 
against  any  penal  statute,  "  the  offonce  shall  be  laid  and  al- 
leged to  have  been  committed  in  the  county,  where  such 
offence  was  in  truth  committed,  and  not  elsewhere ;  and  the 
pit.  or  informer,  must  be  nonsuited,  if  on  the  trial,  he  do  not 
prove  the  offence  committed  in  that  county.     According  to 
the  construction  of  the  31   of  Eliz.  c.   5,  the  penal  action 
by  the  party  aggrieved,  ia  not  made  local  by  this  Massachu- 
setts act  ;  but  only  a  popular  action  by  an  informer,  is. 

vol.  v  33 
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Cb.  148.  §  4.  This  mi  an  action  of  debt  against  the  deft,  on  the  sU- 
Art.  18.  lute  5  and  6  Ed.  VI.  c.  14,  against  regrators,  forestallera, 
v^v^s  and  engrossers,  for  buying  six  wether  sheep  alive,  in  the 
Wiliet,  634,  county  of  Somerset,  and  selling  them  again  in  the  same  county, 
Jeffirr  qui  contrary  to  (he  statute  ;  and  held,  that  the  action  must  be 
tarn  v.  Cotet.  br00gnt  ;„  tnat  county,  pursuant  to  81  Jam.  I.  c.  4,  as  it 
was  grounded  oo  a  prior  statute- 

§  6.  And  this  Massachusetts  act  of  June' 19,  17SS,  strong- 
ly implies,  that  only  the  informer,  and   not  the  aggrieved 
parly,  is  bound  to  lay  and  prove  the  offence  in  the  county, 
in  which  it  was  in   fact  committed-     See   Usury,  Ch-  153, 
a.  6. 
7Hiii.R.         §  6.  This  was  a   popular  action,  to  recover  a  penalty  for 
02,  Davin       usury.     The  court  gave  the  pit.  leave  to  amend  his  declara- 
qui  tnm  *.       tion,  on  paying  costs ;  it  appearing  to  the  court,  that  be  would 

"' en"       be  barred  another  action  by  the  act  of  limitations. 
7M      R  §  7'  *^'1'S  was  'k'11  *OT   the  P*""^?!  gi^en  by  the  statute 

306,  AJeri  1796,  c.  85,  as  to  pilots ;  and  the  court  decided,  the  penal- 
v.  Knox.  ty  given  by  this  act,  does  not  extend  to  one  who  pilots  a 
SnRich  *''  Public  vessel  of  war'  of  the  United  States.  While  he  is  on 
*'        '         board,  he   has   the  exclusive  direction  of  the  ship,  and  is 

viewed  as  master  pro  hoc  vice.     1  Johns.  R    305. 
SCranch  §  B'    ^avoidable  accident  saves  the  penalty. 

308,  Duron!-  As  where  an  action  of  debt  was  brought  for  the  penalty 
mbu  ».  U.  of  an  embargo  bond.  Held,  it  was  a  good  plea,  under  the 
8tMM-  act  of  congress,  of  March  12,  1808,  section  3,  that  the  party 

was  prevented  relanding  the  goods  by  unavoidable  accident. 
§  9.    If  must  be  a  general  principle,  that  a  man  does  not  in- 
cur a  statute  penalty,  for  not  doing  a  thing,  if  he  be  prevent* 
ed  from  doing  it  by  unavoidable  accident. 
Ana  6 lint.         §  10-  '"  deDt>  ?"*  tarn,  the  defl's.  plea  is,  that  '•' be  does 
CI.  161.         not  owe  to  the  commonwealth,  and  to  the  pit.  who  sues,  as 
well  for  the   commonwealth   as  for  himself,  the   aforesaid 

$ ,  nor  any  part  thereof,  and  offers  issue. 

f  w.  Bl.  §  11.  In  debt,  qui  lam,  against  an  officer,  for  extorting  il- 

1101, 9a-  legal  fees  in  executing  a  fieri  facia*  ;  if  the  pit.  states  the 
7***  qui  judgment  on  which  the  writ  was  founded,  he  must  also  prove 
Smith'.— i  it)  though  the  true  sum  recovered  be  expressed  in  the  fieri 
Phil.  End.  facias.  De  Grey,  C.  J.  "  Though  a  judgment  may  be  infer- 
J*8-— l  red  from  the  fieri  facias,  as  between  the  parties  to  that  suit, 

aw™  \  Do  yet  no1  so  a8a'oat  a  stranger ;"  "  and  in  this  action  both  pit. 
605.— is  *  and  deft,  are  strangers  to  the  judgment ;"  and  by  the  court 
Mod.  138—  generally,  if  not  necessary  to  state  the  judgment,  yet  here  it 
"^t-*  P"  's  so  8tated>  thait  it  must  be  proved  ;  for  without  it  the  fieri 
SJJiy  facias  is  imperfectly  stated.  1  Phil.  Brld.  173  j  5  East, 
Eut,  161.       440  ;  4  Taun.  13  }  8  Phil.  Evid.  837. 
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§  19.  Compounding  penal  action*,  allowed  in  qui  tarn.  On  Ch.  148. 
■  bona  fide  composition,  a  reasonable  sum  for  costs  may  be  <Srt.  12. 
allowed,  and  the  king's  part  of  the  composition  is  first  paid ;  wv 
Wood  v  Coffin,  Wood  v  Ellie,  Wood  r  Johnson ;  allowed  in  l  Stra.  187- 
usury  after  verdict  But  in  a  penal  action  for  usury,  the  ~^^"6  p' 
deft,  ought  to  shew  a  strong  case  to  be  entitled  to  compound  t  j_'  ga._i 
Crowder  qui  tarn  v  Wagslaff.  How  the  counsel  for  the  Bm.«sP.  18. 
crown  must  agree ;  5  Taun.  2fi8. 

§13.  When  a  penalty  only  can  be  enforced,  or  I  he  promise 
rued.     If  the  subscriber  to  shares  in  a  capal,  promise  to  pay 
certain  sums  for  each  share,  as  called  for,  and  the  act  of  in- 
corporation authorizes  the  managers  to  call  for   payments, 
and  inflict*  a  penalty  of  five  per  cent,  a  month,  on  those  J  Bin.  70, 
not  paying;    and   provides,  that  when  the   penalty    shall  ft*,*J^i 
amount  to  the  sums  paid  in,  the  shares  shall  be  forfeited  ;  tom.  ■  Saa- 
the  company  may  waive  the  penalties,  and  sue  the  subacrib-  *on. 
era,  to  compel  their  payments,  according  to  their  promises  ; 
I  Cain.  389-  Union  Turnpike  Company  v  Jenkins-     But  no 
action  lies  against  those  holding  shares  by  transfer;  they 
make  no  promise*  to  pay.    As  to  them,  the  remedy  is  only 
for  the  penalties.     Pit  qui  tarn,  cannot  compound,  ike.  with- 
out leave;  1  Boa.  &  P.  IB;  Stra.  167  ;  14  Mass.  R.  17. 

S  14-    Where  a  pilot  must  be  taken  or  not,  &>c  Debt  to  re-  l«  M"1--*- 
eover  a  penalty  nf  «50,  given  by  statute  of  1796,  c.  65,  J-Irrolr.™  *" 
against  a  master  for  not  taking  a  pilot,  &c.     This  was  a  re-  «„„.  aoto, 
gitltred  vessel,  bound  coastwise  from  Boston  to  Alexandria,  Jul;  II, 
in  Virginia,  thence  to  Europe.     Held,  she  was  a  cooler,-  so,  i!8^ie?ct' 
within  the  exception  in  said  statute;  so,  not  obliged  to  take  a  March  16, 
branch  pilot  on  board;  and  the  exception  is  not  confined  to  17*4 ;   Not. 
vessels  enrolled  and  licensed   for  the  coasting  trade  only.  *3i 1,S5  < 
The  Mhioe  .«,  Ch.  177.  Sft^L 

§15   The  Civil  Code  of  Louisiana.     If  the  principal  con-  u  1797, 
tract  be  void,  the  penal  part  is  also,  not  vice  versa;  the  con-  Feb.  19, 
tractee  has  his  option  to  sue  for  the  penalty  or  for  the  exe-  1°  J*1. 
eution  of  the  principal  contract.    He  cannot  demand  both,    ' w 
and  the  penalty  is  the  measure  of  damages  when  sued  for. 

§  1 6    In  error,  on  a  centiorari,  from  a  justice's  court,  the  to  Jobs*.  R. 
pit  brought  debt  for  a  penally,  before  a  justice,  against  the  ™^hco01ufort 
deft.  Verdict  and  judgment  for  him.     Held,  the  court  would  ,'D„  0i^f* 
not  reverse  the  judgment,  because  the  verdict  was  against  stra.  899, 
evidence,  there  being  no  irregularity  alleged;  being  also  an  li3e- 
action  for  a  penalty,  and  verdict  for  the  de/i.,  there  is  no  new 
trial  in  such  a  case. 

§  17.  Action  for  a  penalty,  inflicted  by  a  statute,  giving  a  10  John*,  a. 
moiety  to  the  state,  and  a  moiety   to  the  prosecutor.     The  "8j  Cuw*U 
moiety  to  the  s\*tt, when  recovered,to  be  paid  into  its  treawry.  ^0™'  *' 
Held,  payment  of  the  penalty  to  the  prosecutor,  discharged 
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Cb.   148.  the  deft,  though  the   pit.  had  no  power  to  discharge  the 

Art.  13.  judgment.,  or  to  compound  with  the  deft,  without  the  Mates' 

y^^r^f    leave :  for  by  the  act,  he  collected  the  moiety,  in  trust,  fee. 

Abt.  13.    Penalties,  how  considered  in  equity.  Further 

principles  and  cases — as  to  penalties  in  covenants,  see  Cove 

nants  :  bonds,  see  Bonds. 

§  1.  In  considering  penalties  in  equity,  two  questions 
arise :  When  shall  the  penalty  in  a  contract  be  relieved 
against  ?  When  will  equity  go  beyond  the  penalty  and  not 
permit  the  party  liable  to  it,  to  say  I  will  pay  it  ?  In  numer- 
ous cases,  these  questions  have  arisen,  and  in  future  cases  will 
arise. 

§  2.  Relief.    In  Hare  v.  Groves,  stated  Ch.  117,  a  3,  s.  3, 
and  a.  5,  s.  7,  the  court  said,  that  relief  against  penalties  in 
equity,  is  where  the  parties  did  not  intend  the  actual  pay- 
ment of  them  ;  but  inserted  them  merely  as  indemnity.  This 
is  a  fundamental  rule,  supported  by  principle,  and  a  full  view 
of  all  the  cases:  hence,  never  relieved  against  when  fairly  and 
actually  intended  by  the  parties,  as  the  measure  of  damages. 
Con  310       Therefore,  Newland  has  said,  equity  will  relieve  against  the 
315.'       '      penalty,  where  not  that,  but  the  legal  right  is  sought  to  be 
enforced ;  and  direct  the  penalty  to  stand  as  a  security  for  the 
New  pace*     damages  sustained  ;  and  properly  added,  "where  the  parties 
312, 313.       themselves  to  the  contract,  have  assessed  the  damages  to  be 
paid  on  doing,  or  omitting  to  do,  a  particular  act,  covenanted 
^   ,     ,        to  be  abstained  from  or  performed,  equity  will  neither  pre- 
31*,  318.       v*nt  or  enforce  the  act ;"  "nor  restrain  the  recovery  of  the 
damages,  after  they  have  become  due :"  and  cites  all  the  ma- 
Nfw.328,     terial  cases.     In  fact,  it  is  not  exacted  in  equity,  when  to 
330.  exact  it  would  defeat  or  pervert  the  real  substantial  meaning 

of  the  agreement. 
4  Daift'^T      §  3-  EauitJf  will  not  go  beyond  the  penalty,  but  in  special 
-3  liro.'c.  c!  cases:  "for,  as  it  is   intended  to  secure  the  object  of  the 
496,  Knight    agreement  to  the  one  party,  it  also  limits  the  responsibility 
f.H.tlem,-  0f  tne  other."     As  in  this  case,  Lord  Thurlow  would  not 
303 '  Wiidi     r1'ow  interest  beyond  the  penalty,  though  more  had  accrued, 
e.  cisrkioD.  and   the  real  debt  was  beyond  the  penalty.     Same  principle 
-l  Eut,  438,  in  Mackworth  v.  Thomas,  5  Voz,  389.  And  at  law,  the  case 
APClure  v,     0f  TjOI]sa'a}e  v  church,  has  been  questioned,  as  in  this  case 
of  Wilde  fy  al. :  but  inthis  case,  in  debt  on  a  judgment,  inte- 
rest was  recovered  beyond  the  original  penalty,  the  debt  be- 
ing altered  by  the  judgment  recovered,  and  the  bond  debt 
merged  in  another  security, 
z  P.  W.  SS7.       §  4,  If  one  make  a  penal  contract,  containing  no  interest, 
Ofl^ft^8"*  ea,u'ty  w'"  not  n°ld  him  beyond  the  penalty }  but  if  he  apply 
WbUod^     to  be  relieved,  it  will  not  relieve  him  except  on  terms  he  pay 
l  Vem.  360.  all  that  is  due,  without  reference  to  the  penalty  ;  and  1  Vera. 
— Bunb.  S3.— a  Vas.  411. 
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849 ;  4  Bro.  P.  C.  317  ;  Show.  P.  C  16.  In  these  cases  in  Ch.  149. 
which  equity  would  not  Mop  at  the  penalty,  the  debtor  too*  «&rt- 1. 
pit.,  and  he  that  asks  for  equity  must  do  it.  s^v«w 

Font  of  ditclmtiofia,  pleat,  fen. ;  in  relation  to  pen*}  ■tatatra,  bawl 
in  niuoy  cases,  7  Went*.  130  to  374;  nod  nun;  declaration*,  pleaa,  &d- 
referred  to,  656  to  571 ;  American  Precedent.,  264,  &c. ;  Rattclfi  Enlrie., 
fcc.  Ice.  See  Siatnte*. 


CHAPTER  CXLIX. 


DEBT  ON  PROBATE  BONDS,  to. 


Art.  1.  Debt  on  probate  bonds.  §  1-  This  is  a  very  large  General 
branch  of  our  actions  of  debt,  and  in  regard  to  which,  we  p,too,i™w* 
have  no  precedents  from  English   books.     In  every  case  in 
which  a  person  dies,  and  leaves  estate  enough  to  be  settled 
in  a  probate  office,  such  a  bond  is,  by  law  required,  and  given 
with  sureties,  joint  and  several,  to  the  probate  judge,  and 
his  successors  in  said   office,  and   assigns,  by  the  executor 
or  administrator,  in  an  adequate  penal  sum,  conditioned  :  1.  Um.  Act, 
To  return  a  perfect  inventory  of  all  the  goods,  chattels,  rights  March  9, 
and  credits  of  the  deceased,  come  to  the  hands  or  knowledge  l784- 
of  the  executor  or  administrator;  or  into  the  hands  of  any 
one,  for  him,  in  three  months  :  2.  The  same,  and  all  others 
of  the  deceased,  at  the  time  of  his  death,  that  after  making 
the  inventory,  may  so  come,  well  and  truly  to  administer  ac- 
cording to  law  :  3.  To  render,  on  oath,  a  just  and  true  ac-  Varic"?fl 
count  of  his  administration  in  one  year  :  4.  All  the  rest  of  p[™ilwbT 
the  personal  estate  remaining,  after  such  account  settled,  to  and  igniu.t 
deliver  and  pay  to  such  persons  as  the  judge,  by  his  decree,  axecuton 
■bull  limit  and  appoint,  6>c.     By  our  law  all  the  personal  J"*  *dm1„  "*" 
estate  of  the  deceased,  and  often  the  rents  and  profits  of  the  wentw.  In- 
real  estate  for  some  years,  fall  into  the  hands  of  the  executor  dm,  40  to 
or  administrator  ;  and  this  bond,  given  to  the  probate  judge,  66>  *  ""rein 
is  the  security,  and  generally  the  only  security,  those  have  n  enBCtl- 
who  are  interested  in  the  estate  of  the  deceased,  that  it  shall 
be  faithfully  accounted  for-     But  if  the  executor  be  residua-  yX'swm 
■ty  legatee,  Me  may,  instead  of  the  above,  give  a  bond  to  pay  »ect.  17. 
the  debts  and  legacies  of  the  testator  :  this  bond  also  is  given 
to  the  probate  judge. 
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Ch.  149.        §  8.  And  when  the  executor  or  administrator  has  an  order 
Art.  1.     of  court  to  sell  of  the  real  estate  of  the  deceased,  more  than 
v»«r-v-*^    what  is  sufficient  to  pay  debts  and  legacies  owed  and    be- 
queathed by  him,  he  must  give  a  further  bond  to  the  judge, 
with  sufficient  sureties,  to  observe  "  the  rules  and  directions 
of  law,  for  the  sale  of  real  estates,  by  executors  or  administra- 
tors ;  and  that  the  proceeds  of  the  said   sale,  after  payment 
'  of  just  debts,  legacies,  taxes,  and  just  debts  for  the  support 
of  minors,  and  other  legal  expenses  and  incidental  charges, 
shall  be  put  on  interest,  on  good  security,  arid  that  the  same 
IImi  ml      ,nt"  **  disposed  of  agreeably  to  the  rules  of  law"     All 
Murch  4,        probate  bonds  must  be  accepted  by  the  judge's  decree.     Act 
17M,«o.2.   of  1818. 

&  3.  All  these  bonds  are,  in  fact,  riven  to  the  judge  of  pro- 


probate  act 


bate  in  trust,  for  those  interested  in  the  estate  of  the  deceas- 


ofi8i8,m«k-  ed  ;  except  the  bond  to  return  an  inventory,  8tc  does  not 
inf  tome  few  extend  to  those,  who  inherit  the  real  estate-  These  bonds, 
alteration!.  i,y  Uw,  are  always  kept  in  the  probate  office,  in  which  they 
are  given  for  the  benefit  of  all  concerned  ;  and  whenever  an 
action  is  brought  on  one  nf  them,  it  is  in  the  name  of  the 
probate  judge,  and  by  his  consent  :  he  uses  generally  his 
discretion  in  regard  to  allowing  bis  name  to  be  used,  or  in 
regard  to  bringing  an  action  on  the  bond  in  his  name.  It  is 
generally  a  good  rule  for  him  not  to  allow  such  an  action  to 
be  brought,  till  some  reasonable  cause  is  shewn  for  bringing 
it ;  and  generally  not  till  timely  notice  has  been  given  to  the 
party  to  be  sued,  to  shew  cause  why  the  bond  should  not  be 
delivered  to  the  party  applying  for  it,  to  be  put  in  suit.  The 
judge's  consent  is  mere  form,  when  a  creditor  or  legatee,  &c. 
specially  endorses  the  writ ;  the  application  is  to  him  in  writ* 
ing-  16  Mass.  R.  528. 

§  4.  When  an  action  is  commenced  on  this  bend,  against 
the  principal  and  his  sureties,  or  any  of  them,  bound  in  it ; 
a  copy  of  the  bond,  certified  by  the  register  of  probate  is  re- 
gular evidence,  the  original,  like  the  original  will,  always  re- 
maining in  the  office. 
16M,  act  of       §  4.  Further  acts,  4>c.    This  act  of  the  province  required 
the  province,  administrators  to  give  bonds  to  the  judge  of  probate,  with 
sureties,  in  the  manner  directed  by  the  88  and  89  of  Charles 
II.     This  bond  was  also  given  by  administrators,  with  the 
will  annexed,  if  no  executor  was  appointed,  or  was  dead,  or 
was  a  minor,  or  was  absent  three  years  or  more,  when  admin- 
istration was  to  be  taken.     Statute,  1719. 
Province  §  6.  By  this  act  the  executor  was  held  to  exhibit,  on  oath, 

act,  1703.  an  inventory  of  the  whole  estate  of  the  deceased,  or  to  give 
bonds,  with  one  or  more  sureties,  to  pay  the  debts  and  legacies 
•f  the  testator,  on  penalty  of  £5  for  each  month's  neglect  Bat 
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do  bond  eould  be  accepted  whore  the  estate  wu  bequeathed    Ch.  149. 
in  general  terms-  Jlrt.  1. 

§7.  By  this  act  the  executor  was  held  to  return  an  inven-    saPS/-^ 
tory,  in  all  cases,  on  penalty  of  paying  debts  and  legacies  out  Produce 
of  his  own  estate,  and  £105  a  month,  for  each  month's  ueg-  act.  "»• 
Ject,  to  be  sued  for  by  any  residuary  legatee. 

§  8.  By  the  fourth  section  of  this  act,  probate  bonds,  taken  p*f*'.*ct, 
in  the  Supreme  Judicial  Court,  must  be  to  the  commonwealth  [» .  ^M 
for  the  use  of  creditors,  heirs,  legatees,  or  wards.     And  by  act,  c.  si 
die  third  section,  all  actions  on  probate  bonds  must  be  com-  and  62, 
menced  in  the  Supreme  Judicial  Court,  in  the  county  in  which  wb*rein  ■*• 
the  judge  of  probate  is.     By  the  first  section,  judgment  may  ^"t  „*}* 
be  rendered  on  a  hearing  in  chancery  on  such  bond,  that  the  Man.  are 
judge,  in  bis  capacity,  have  execution  for  $■        ,  part  of  the  brought  to- 
penalty  forfeited,  and  costs,  taxed  at  $        ■,  for  the  use  of  A  s™'r* 
B,  a  creditor  or  heir,  fcc.  as  the  case  may  be  ;  and  this  heir  or 
creditor  may  sue  out  execution,  and  levy  it  on  personal  or 
teal  estate,  as  he  may  find  necessary,  and  be  deemed  the  real 
creditor.     "  And  when  there  are  several  persons  to  whose 
use  the  monies  recovered  on  an  administration  bond  are  to 
enure,  there  shall  be  as  many  separate  and  distinct  judgments 
in  the  form  aforesaid." 

§  9.  By  the  second  section,  when  the  writ  is  sued  out, 
there  must  be  the  usual  endorsement  thereon,  by  the  judge, 
as  pit  ;  also  the  endorsement  of  the  person  or  person*  for 
whose  use  the  suit  is  brought.  If  a  creditor,  he  must  shew 
his  debt  or  damages  are  ascertained  by  judgment  of  court, 
or  by  the  judge's  order  of  distribution  ;  and  a  demand  on  the 
administrator,  and  a  refusal  or  neglect  to  pay.  2.  If  an  heir, 
he  must  shew  his  quantum  by  a  probate  decree  ;  and  also, 
such  a  demand  and  refusal.  If  the  administrator  refuses  to 
account,  he  must  answer  for  all  the  personal  estate,  and  have 
no  allowance.  If  he  receive  personal  estate  of  the  intestate, 
and  do  not  exhibit  on  oath,  a  particular  inventory  thereof,  Sat  *c«  act, 
judgment  is  to  be  for  the  penalty  of  the  bond,  to  bedistribut-  Dec'  m*- 
ed  among  the  parties  interested.  The  fifth  section  regulates 
the  review  of  the  action. 

§  10.  This  act  repeals  the  act  of  March  18,  178S,  and  J^"1' 
enacts,  section  1,  that  any  so  entitled  to  execution,  may  sue  17g8-  * 
it  out  in  twenty-four  hours  after  judgment,  first  giving  a  bond, 
to  the  judgment  debtor,  and  file  it  to  his  use  in  double  the  exe- 
cution, with  surety,  or  sureties,  to  the  acceptance  of  the  court, 
conditioned  to  refund  any  sum  received  or  levied,  more  than 
sufficient  to  satisfy  the  final  judgment  in  the  ease,  on  a  re- 
view ;  and  this  is  done  by  a  cross  judgment  and  execution, 
(and  not  by  reversing  the  first  judgment,)  against  the  obligors, 
in  the  review  bond,  or  those  of  them  living  at  the  time,  '*  in 
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Ch.  149.   t>  full  a  manner,  u  though  a  auk  w»  commenced  and  pro- 
Jiri.  1.     secuted  on  the  same  bond. 

n^v^'        §  ll.  And  by  the  second  section,  if  the  principal,  in  the 
probate  bond,  be  not  sued,  and  is  living  and  resident  in  the 
state,  the  court  at  the  sureties'  request,  may  continue  the 
cause  to  the  next  term,  that  they  may  sue  their  principal, 
and  attach,  arrest  or  summon  him  to  come  in,  and  become  a 
party  to  the  suit,  fourteen  days,  &c.  ;  and  if  he  do  not  ap- 
pear, he  may  have  judgment  against  him,  in  the  manner  he 
may  have,  if  he  had  been  made  a  party  in  the  original  writ 
§  12.  These  probate  bonds  extend  to  so  many  cases,  that 
actions  on  them  have  been,  and  necessarily  must  be,  nume- 
rous.    These  are  in  general  of  two  descriptions  :  1.  In  the 
name  of  the  judge  alone,  in  the  old  form  :  B.  In  his  name, 
'         and  specially  endorsed,  as  provided  for  in  the  act  aforesaid, 
drcreethtt    of  February  15,  1787.     It  is  plain  the  action  can  be  brought 
prove**         "i  this  last  farm,  but  in  two  cases  ;  that  is,  only  where  the 
will  of  real     creditor  sues  for  kia  debt,  ascertained  by  order,  or  judgment 
W^'th"*     M  ano<ra>  °r  only  where  the  heir  sues  tor  his  portion,  to  at- 
h«in  until     certained ;  because  in  each  case,  in  the  action,  the  debt  moat 
disaffirmed,     be   shewn  by  the  creditor,  and  the  portion    by  the  heir. 
on  appeal,  or  Therefore,  in  all  cases  where  the  creditor's  debt  is  not  so 
*Kt  ne  ofM  *  ascertained,  he  cannot  join  in  the  action,  ner  can  the  heir, 
"aw!  where  his  portion  is  not  ascertained  in   the  probate  office  ; 

SDiVi  tod  this  can  scarcely  ever  be  dene,  till  the  estate  is  there  final- 

£*".  ?-~7  iy  settled,  and  the  shares  nf  the  heirs  in  the  personal  estate 
understood**  decreed.  In  neither  of  which  eases  can  there  be  any  room 
in  Mama-       to  dispute  the  demand. 

chosttti  j  The  most  important  actions  on  these  bonds,  are  those 

*nd  j,?"7'*  brought  in  the  name  of  the  judge  alone,  where  the  executor 
or  administrator  neglects  to  perform  the  condition,  in  not 
rendering  on  inventory,  or  in  not  sealing  his  account  ;  and 
especially  where  he  keeps  back,  and  does  not  pass  to  the 
credit  of  the  estate,  monies  or  property  lie  ought  to  pass  to 
its  credit-  Ah  important  question  often  arises  on  this  head; 
the  executor  or  administrator  denies  that  a  certain  debt,  sum 
of  money,  or  article  of  property,  belongs  to  the  estate,  and 
Uw  creditors,  or  heirs,  or  both,  allege  that  it  does,  and 
ought  to  be  credited  to  it.  This  question  will  appear  in 
some  of  the  subsequent  cases ;  as  these  probate  bonds  are 
•be  security:  the  probate  officers,  as 'their  powers  end  duties 
depend  manly  on  our  statutes,  in  rsgwd  to  which  therwhta 
been  nothing  like  a  treatise.  To  give  a  general  view  of  these 
SM  '""ch  P0W«T"  and  duties, so  far  as  judicially  settled,  it  may- be  pro- 
™"»ji  «•  pe,.  here  to  0;te  „,„£  ^f  fae  (feuded  cases,  or  to  refer  to 
them.  ■■■>■■' 
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Art.  9.  Cases  in  Massachusetts  ;    {and   see  Executors,  ire    Ch.  149. 
and  Insolvency.)  Art,  2. 

5  1.  This  was  an  action  of  debt  brought  by  the  judge  of  s^w-v-^./ 
probate,  on  a  probate  bond,  against  Lee  &  al.  This  writ  was  Mui.  s.  J. 
endorsed  by  the  judge's  attorney,  in  the  usual  form;  and  on  F™VjJune' 
the  said  act  of  February  15,  1787,  William  Pike,  for  whose  f«2;  j^T 
benefit  the  action  was  brought,  in  fact,  added  his  endorse-  t.  L»&al. 
ment  on  the  writ,  thus :  "  I,  William  Pike,  of ,  adminis- 
trator, bring  this  action  to  recover  monies,  to  my  own  use 
and  benefit,  as  a  creditor  of .   William  Pike. 

§  2.  In  this  case  the  court  considered  the  judge  as  merely 
nominal ;  for  Pike,  on  the  act,  is  become  the  real  pit. ;  that 
the  bond  to  the  judge  ought  to  be  considered  in  the  nature  ' 

of  several  bonds,  for  the  benefit  of  each  heir,  legatee,  and 
creditor.  Pending  the  action,  William  Tuck  moved  the 
court,  in  writing,  for  leave  to  endorse  his  namfltalso  on  the 
writ,  and  to  pursue  and  recover  his  debt ;  but  he  was  refused, 
it  being  too  late ;  2  Mass.  R.  152,  the  endorsement  of  the 
creditor  is  more  special  than  above;  but  149,  the  endorse- 
ment need  only  shew  the  special  endorser's  character,  as  heir, 
creditor,  or  legatee. 

§  3.  An  inventory  corrected,  fyc.     Supreme  Court  of  Pro-  Adam*, 
bate,  Essex  county,  November  term,  A.  D.  1789.     Previous  jjjj**j "' 
to  1788,  Cushing,  a  judge  of  probate,  in  the  old  colony,  judge<rf 
settled   Adams'  administration  account,  and  ordered  £309,  Probate, 
18».  lid.  to  be  distributed;  Adams  appealed,  and  the  dc-  I,M- 
cree  was  reversed,  because  solely  founded  on  the  report  of 
referees;  but  no  costs  were  allowed.     In  1788,  the  judge 
made  precisely  the  same  decree  again ;  but  said,  he  had 
heard  the  parties,  examined  the  account,  and  allowed  it.    This 
was  held  to  be  correct.    The  administrator  appealed  from 
this  second  decree,  to  this  court,  and  filed  in  the  probate  of- 
fice the  reasons  of  his  appeal,  signed  by  him,  a  copy  of 
which  came  up  in  the  cause.     At  this  court  the  intestate's 
heirs  pleaded,  that  the  facts  stated  by  the  administrator,  in 
the  reasons  of  his  appeal  were  not  true,  and  that  the  said 
decree  was  right. 

§  4.  Two  objections  were  made  by  the  administrator;  1. 
That  when  the  inventory  of  the  personal  estate  was  made, 
September  4,  1777,  paper  money  was  by  the  scale  of  depre- 
ciation, one  hundred  and  eighty-eight  and  one  third  for  one 
hundred ;  and  that  the  inventory  should  have  been  reduced 
accordingly,  and  not  as  it  was  by  the  judge,  at  the  rate  of 
one  hundred  and  forty,  for  one  hundred,  thinking  the  apprai- 
ers  made  only  that  difference.  Their  oath  was  general  to  ap- 
praise truly ;  and  by  their  individual  depositions  it  appeared, 
they  appraised  things  according  to  the  current  price. 
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C«.  149.  §5.  The  court  held,  that  if  the  administrator,  by  the 
Art.  2.  judge's  leave,  sell  the  personal  estate  at  vendue,  he  shall  ac- 
\_^~.-+_-  count  only  for  what  it  sells  for.  If  it  sell  for  more  than  the 
appraisement,  he  shall  account  for  the  overplus ;  but  he  may 
take  the  inventory  to  himself;  then  he  shall  account  for  the 
foot  of  it.  The  inventory  must  be  the  rule,  and  the  judge 
cannot  alter  it,  by  any  after  inquiry  ;  he  should  have  reduc- 
ed it  by  the  scale.  Hence,  the  decree  was  adjudged  to  be 
erroneous  for  £66,  Qs.  -id.,  and  that  sum  was  overcharged 
against  the  administrator.  The  law  provided  for  applying 
the  scale.     Decree  was  reversed  for  so  much. 

§  6.  2.  That  the  judge  had  unreasonably  refused  to  allow 
the  administrator's  charges  against  the  estate ;  but  it  not  ap- 
pearing by  the  papers,  that  they  had  been  laid  before  him, 
this  court  refused  to  go  into  a  consideration  of  them ;  for  it 
is  only  a  court  of  appeals  in  these  matters.     It  was  said,  he 
might  lay  them  before  the  judge,  cause  a  minute  to  be  made, 
and  if  rejected,  then  appeal- 
Man,  s.  J.        §  7.  If  the  judge   of  probate  refuse  to  settle  an  adminis- 
Court,  June,  trator's  account,  because  he  will  not  swear  to  items,  or  for 
monk    "      any  other  cause,  and  assigns  his  reasons,  and  the  administra- 
GrecD.  tor  appeals,  the  Supreme  Court  of  Probate  will  remit  the 

v  cause,  and  direct  the  judge  to  proceed  to  settle  any  account 
that  appears  to  him  just ;  for  there  can  be  no  appeal  till  he 
settles  the  account. 
1  MimjR.  §  8.  In  debt  on  a  probate  bond:  held,  the  executor  or  ad- 
*> He?"  ministrator  is  not  bound  to  inventory  the  real  estate.  The 
e.Blood&Bit  defts.  on  oyer,  plead  performance.  Special  replication,  that 
—Case  is  bj  the  intestate  died  seized  of  certain  real  estate,  (describing  it,) 
the  act  of  that  it  came  to  the  defts'  knowledge,  and  they  ought  to  have 
1618.  inventoried  it,and  did  not,  Sac. ;  that  the  personal  estate  was 

not  sufficient  to  pay  debts;  (It  estate  insolvent,  &c.    Gene- 
ral demurrer.  Judgment  for  tl;c  defts.   This  decision,  though 
perhaps  correct,  was  new. 
l  Man.  ft.         §  9.  In  this  case  there  was  a  like  decision,  that  the  admi- 
jfeal^'""  n'strat'on  bond  does  not  oblige  the  administrator  to  inventory 
Tarbetl&jd.  real  estate.     Further  held  in  this  case,  that  the  court  cannot 
compel  the  execution  of  a  trutt ;  that  the  real  estate  of  one 
deceased,  not  inventoried,  is  liable  to  the  creditors'  execu- 
tions ;  that  the  court  will  not  inquire  as  to  errors  of  fact,  not 
stated  in  the  reasons  of  appeal  from  a  judge  of  probate1* 
decree. 

Such  facts  ought. to  be  assigned  in  the  reasons  of  appeal, 
not  only  as  they  respect  the  court,  but  the  adverse  party 
who  ought  always  to  have  timely  notice  of  the  essential  mat- 
ters he  is  to  answer  to. 
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§  10.  Our  courts  of  probate  cannot  determine  the  validity  Ch.149. 
of  disputed  claims  against  insolvent  estates  ;  nor  a  claim  un-     Art.  2. 
der  a  deed ;  both  belonging  to  the  common  law  courts ;  first  \_^-v-^fc/ 
by  statute,  the  last  by  common  law.     Nor  can  an  adminis-i  Ma».  R. 
trator  refer  in  the  Probate  Court,  any  demand  he  has  as  ad-  ^?'  j?1' 
mmisirator,  against  the  estate :  and  so  of  an  executor.  „>.  „. 

§  11.  The  administration  bond  in  this  state,  does  not  hold  Preacott. 
the  administrator  of  one  domiciled  in  England,  and  dying  |R?"£'' ?' 
there,  to  account  here,  for  "  effects  received  by  him  in  Eng-  Selectmen". 
land ;"  but  he  must  account  for  them  there.     B.  was  admi-  Boyinton.— 
nistrator,  with  the  will  annexed,  in  both  countries.     The  ad-  8ee  Ch-  *>■ 
ministration  here,  was  on  the  estate  of  the  deceased, "  lying  in 
this  government,"  as  it  was  proper  it  should  be.   The  sureties  4  Man.  R. 
in  the  probate  bond,  "  only  guaranty  the  settlement  of  the  estate  318. 
lying  within  the  comrnonwealtti.'' 

§  12.  This  case  of  Webster,  decides  the  point,  that  the  2  »u>.  R. 
probate  commissioners  of  insolvency,  are  confined  in  their  au-  498.— 
thority,  so  that  if  the  creditor's  claim  against  the  estate  be  less  ^n"(!j"cn> 
than  the  claim  of  that  against  him,  this  last  is  not  a  subject  of  3s,    ' 
their  report,  further  than  to  balance  his  claim ;  but  the  Pro- 
bate Court  will  not  reject  their  report  in  favour  of  a  credi- 
tor, though  the  administrator  corruptly  neglect  to  oppose  his  «  Maw.  R. 
claim ;  but  leaves  those  injured  to  their  action  against  him,  K£~^!ea 
on  the  probate  bond,  ' 

.   §  13.  If  an  action  be  brought  on  a  .probate  bond,  by  the  2  Man.  R. 
judge,  it  cannot  be  referred  ;  though  the  special  endorsement  lG2,Thoma« 
be  on  the  writ  by  a  creditor,  and  though  the  referees'  report  i^£5c  al. 
be  confined  to  demands  between  him  and  the  administrator ; 
for  the  judge  being  merely  trustee  in  the  bond,  "for  all  the       (:- 
next  of  kin  and  creditors,"  cannot  submit  their  rights  to  re- 
ference ;  but  when  the  bond  is  sued  for  the  benefit  of  the 
special  endorstr,  and  he  is  entitled  to  execution,  he  and  the 
administrator  may  refer,  to  ascertain  the  sum  for  which  it 
•hall  issue. 

'   §  14.  If  an  action  be  brought  on  the  office  br  prolate  bond,  2  ^ais.  R." 
tj  the  judge,  and  he  resigns,  the  action  is  discontinued,  J*^"1*'1 
Ihough  the  writ  be  specially  endorsed's'boY  there  was  no  K*En». 
Motion  made  that  the  succeeding  judge  might  come  in  and 
prosecute  the  action. 

'   §15.  Administration  granted  in  another  state,  and  probate  3  Masa.R. 
fciorids  given  there,  does  not  enable  the  administrator  to  sue  61*»  G™*1- 
io  litis  state ;  nor  is  he  in  a  condition  to  defend  the   bond :  wm 
tWire  is  no  security  to  persons  here :  same  principle :  must 
take  administration  in  the  District  of  Columbia.  ■  1   Cranch, 
«9:  3  Cranch,  319. 
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§  IS.  Debt  on  probate  bondy  by  the  judge,  for  &  legatee's 
benefit,  ia  referred.  Though  the  reference  is  void,  the  report 
may  he  prima  facie  evidence,  of  the  amount  due  to  the  legatee, 
on  a  bearing  in  chancery,  after  the  bond  is  adjudged  to  be 
forfeited. 

§17.  if  in  debt  on  a  probate  bond,  there  is  judgment,  and 
error  brought,  a  scire  facial,  to  hear  errors,  must  be  served  on 
all  the  persons  for  whose  use  the  original  action  was  brought, 
and  who  endorsed  the  writ :  and  in  this  action,  on  a  probate 
bond,  against  an  executor  fornot  rendering  hts  account*,  when 
the  forfeiture  of  the  penalty  is  confessed,  execution  issues  in 
favour  of  the  judge  of  probate,  for  the  amount  of  the  personal 
estate,  by  inventory,  for  the  use  of  the  persons  interested  therein. 
In  this  case  eight  legatees  endorsed  the  writ. 

§  18.  Debt  on  probate  bond,  against  the  principal  in  it,  oa 
the  old  law :  the  judge  alone,  by  his  attorney,  endorsed  the 
writ :  the  action  was  brought  to  compel  a  settlement  of  the 
said  Tborndike's  accounts,  as  administrator,  on  the  estate  of 
his  father.  Penalty  was  £,10,000.  The  deft,  confessed  the 
forfeiture  of  this,  and  prayed  to  be  heard  in  chancery. 
Judgment  that  the  penalty  was  forfeited.  Execution  issued 
for  one  dollar  damages,  and  Ml  costs :  the  administrator 
having  settled  his  account  pending  the  action.  In  this  case 
it  was  objected  that  there  ought  to  have  been  a  special 
endorsement  on  the-writ,  by  a  creditor,  or  heir,  fee  accord* 
ing  to  the  new  act,  of  Feb.  1 5, 1 787 ;  but  it  was  answered  and 
adjudged  by  Parsons,  C.  J.  that  such  endorsement  can  be  made 
only  when  a  creditor's  debt  is  ascertained,  or  the  heir's  dis- 
tributive share  is  found  by  a  probate  decree ;  that  here 
there  was  no  creditor  concerned ;  and  that  the  heir's  share 
never  can  be  ascertained,  while  the  administrator's  account 
remained  unsettled:  therefore  this  action  still  lies  on  the 
general  law,  and  necessarily  must,  to  compel  such  settlement 
to  be  made.  All  rights  to  the  deceased's  personal  property, 
are  governed  by  the  law  of  the  country  where  he  lived;  but 
suits  for  those  rights,  by  the  laws  of  the  country  in  which  the 
court  is.  3  Cranch,  319,  Dixon's  case;  1  Dallas,  456;  4 
Dallas,  292  is  contra  to  Goodwin  v.  Jones. 

§  19.  So  in  this  case  it  was  held,  that  if  an  administrator 
refuse  to  settle  his  account,  the  proper  remedy  is  an  action 
on  ihe  probate  bond ;  so  that  if  he  chooses,  he  may  have  a 
jury  trial,  and,  in  this  case,  a  like  suggestion  was  made  as  to 
ihe  spfial  endorsement  of  the  writ;  and  it  was  said  the  Pro- 
bate Coun  must  have  power  to  enforce  a  settlement  of  the 
administrator's  accounts,  and  so  to  examine  them.  But  the 
court  said,  if  an  administrator  neglect  to  account,  on  oath,  for 
such  of  the  intestate's  property  as  he  may  have  received, 


,d  by  Google 


PROBATE  BONDS.  SS9 

(especially  if  he  has  been  ehed  by  the  judge,)  he  may  be'  Cu.  145. 
sued  on  the  probate  bond.     The  bond  is  a   lawful   bond,     AtU  2. 
made  to  the  judge,  "  as  truttte,  of  all  parties  concerned,  and  y^-v*—^- 
his  right  of  action,  except  in  instances  specially  provided  fop, 
by  the  statute,  is  not  taken  away  by  any  negative  words,  or 
by  necessary  implication." 

$  20.  It  was  held  in  this  case,  when  an  executor  or  admi-  <  Haw.  R. 
nistrator  refuses  to  return  an  inventory,  or  being  summoned,  SIBi  ?*i~*" 
and  in  answer  to  interrogatories,  denies  that  any  persona)  J^nt.  ^Xt. 
estate  of  the  deceased  has  come  to  his  hands ;  the  only  reme-  ton. 
dy  for  those  claiming  benefit  from  the  estate,  is  by  action  at 
law  on  the  bond  of  the  executor  or  administrator :  and  for  the 
reason  just  mentioned,  (among  others,)  his  being  entitled  to 
a  jury  trial.    And  it  may  be  added,  that  generally,  this  is 
the  only  way  in  which  the  interests  of  those  many  persons 
usually  concerned  in  the  estate  to  be  accounted  for,  can  be 
combined  in  one  proper  form  of  action. 

2.  That  the  Probate  Court,  in  adjusting  the  executor's  or 
administrator's  account,  may  require  an  allowance  of  assets 
not  inventoried  or  credited.  Here  the  administrator  said  he 
bad  no  effects  or  credits  in  his  hands  of  the  testator's ;  but 
such,  {naming  them,)  as  he  legally  transferred  to  him,  naming 
the  evidence  of  the  transfer.  The  legatees,  fee.  disputed 
the  validity  of  the  transfers,  suggesting  legal  fraud.  Here 
it  was  clear,  that  as  in  most  of  such  cases,  there  was  matter 
of  lawy  and  matter  of  fact,  very  fit  matters  for  a  trial  at  law. 

3.  It  is  a  question,  if  an  executor  or  administrator,  can  be 
riewed  as  embezzling  the  deceased's  estate  on  the  12th  sec- 
tion of  the  act  of  March  4,  1 784,  in  any  case,  on  which  the 
administrator  was  cited  to  account :  but  at  any  rate,  the 
power  is  only  to  discover  and  get  evidence. 

4.  On  thb  appeal  from  a  probate  decree,   the  Supreme 
Court  of  Probate,  by  a  special  form  of  a  decree,  directed  the 
legatees,  appellants,  to  sue  on  the  probate  bond,  at  their  ex- 
pense, but  in  the  name  of  the  judge;    reversed  the  judge's  i1nI^7JlmC*' 
decree,  and  remitted  all  the  papers  to  him.  '  A  decree  of  Rurk  v.   ' 

a  judge  of  probate  is  conclusive  on  the  parties,  till  disaffirmed  Sheldon. 
on  appeal. 

§31.  This  probate  or  administration  bond,  is  security  for'  4  Mm.  E. 
lands  taken  on  execution  for  a  debt  due  to  the  deceased:  as  '^B'^1'1*" 
where  Boylston,  administrator,  recovered  judgment  against  carver.—  *' 
Moses  Gill's  estate,  and  took  lands  in  execution,  on  the  act  3m  Ch.  so, 
of  February  11, 1789,  m  intst  for  the  heirs,  &c.     And  the  »35* 
court  held,  that  the  testator  never  being  seized  of  this  land, 
his   heirs  bad   not  the  right  of  possession  vested  in  them,  ' 

"until  ihe  land  is  apportioned  and  distributed  in  the  pro- 
bate office,"  or  until  administration  is  settled,  or  until  it  be 
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»."n.  '  t  J.   tQMHPii  this  land  will  not  be  wanted  to  pay  debts,  &c.  that 
.in.  -'.     '-he  administration  bond,  is  security  for  the  faithful  adminis- 
n^^v"^    iratioa  of  this  land,  it  being  only  a  substitute  for  money  due 
to  the  estate,  and  that  the  administrator  may  recover  this 
land-  against  Carver ;  who,  it  seems,  held  it  under  a  deed 
from   Gill's    residuary  devisee,   executed   before  the  said 
judgment  was  recovered.  In  this  real  action  the  administrator, 
(following   his  judgment  and  levy,)  sued  as  administrator ; 
though  on  the  seizin,  the  levy  gave  him  on  the  said  act ; 
also  in  this  case,  the  levy  in  common  form,  gave  the  admi- 
nistrator seizin,  though  it  does  not  appear  that  Carver  was  put 
out  of  the  land. 
*  *■"■  R-       §  22.  In  debt  on  a  probate  bond,  and  penalty  confessed, 
Judge  *!***    tnc  court  appointed  commissioners  to  hear  the  parties  and 
Howaid  b     report  the  balance. 

*)•  §  23.  Debt  on  a  probate  bond,  for  performing  a  guardian's 

4  Him.  R.     trust,  as  to  two  minors.    The  guardian  being  cited,  neglect- 

JodM^Beij  "^  t0  settle  his  accounts;  but  settled  them  after  sued;  was 

jt  «i.  found  in  debt  to  one  minor,  and  the  other  was  found  in  debt 

to  the  guardian.    Held,  the  bond  was  forfeited,  and  execution 

issued  as  to  the  first  minor:  and  as  to  the  other,  only  for 

nominal  damages,  and  a  third  execution  for  the  costs  for  the 

use  of  the  two  wards,  jointly. 

3  Mm.  R.         §  34.  The  judge  of  probate  granted  administration  to  A. 

M,  Dexter    xhe  Supreme  Judicial  Court  reversed  its  decree  as  to  this ; 

Brciu."         and  affirmed  it  as  to  the  residue :  remitted  the  papers  to  him, 

and  directed  him  to  grant  administration  to  D  or  E. 
Not.  term;  §  25.  Debt  on  probate  bond,  penalty  $40,000,  dated  April 
Kms^ibm,  !S)  I805  The  deft,  was  administrator  on  his  father's  estate. 
judge  e.  Fn»-  The  action  was  commenced  in  this  court,  and  entered  April 
erandnu  term,  1808  ;  special  attachment  of  real  estate,  and  of  bank 
i_  aa^  Marine  Insurance  shares.  November,  1808,  the  defts.  on 
oyer  of  the  bond  and  condition,  pleaded  that  the  said  admi- 
nistrator had  performed  the  condition  of  the  bond  and  stated 
how.  Pit.  replied ;  prtcludi  rum,  &c.  protesting  the  admi- 
nistrator did  not  exhibit  an  inventory,  &c.  For  plea,  said  he 
did  not  make  any  account  of  his  said  administration,  at  any 
time  at  or  before  the  fifteenth  day  of  April,  1806,  in  manner 
and  form  as  the  defts.  had  pleaded ;  hoc  paratus.  These 
pleadings  were  waived  by  consent.  The  defts.  confessed  the 
penalty  forfeited,  and  prayed  to  be  heard  in  chancery* 
April  term,  1809,  the  cause  came  on  to  be  heard  before  judge 
Sewell.  The  object  of  the  action  was  to  compel  the  admi- 
nistrator to  settle  his  administration  account ;  and  especially  to 
charge  him  with  four  sums  of  money,  due  to  the  intestate's 
estate,  at  his  decease ;  and  which  the  administrator  had 
principally  received,  and  when  he  had  been  cited  in  the  pro- 
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bate  office,  had  refused  to  account  for,  or  to  credit  to  the   Cb.  149. 
estate.    Some  of  the  heirs  appeared,  and  were  admitted  wit-     Art.  '2. 
nesses  for  the  administrator,  as  against  themselves.     Their  •_^-V'^~> 
competency  could  not  be  objected  to,  but  their  situation  being  Sect.  e,  pa- 
very  suspicious,  their  credit  had  but  little  weight.    After  the  k«  330 1» 
cause  was  argued  at  large,  on  the  evidence  in  chancery,  the  352, 
judge  decreed  the  administrator  be  charged,  and  caused  a 
decree   to   be   noted  for  $18,004  68,  being  principal   and 
interest,  from  the  time  each  sum  was  received  by  the  admi- 
nistrator and  continued  the  action  for  judgment.     At  Novem- 
ber term,  1 809,  be  gave  judgment  for  the  penalty  of  the  bond* 
and  added  interest  on  the  original  principals,  after  April 
term ;  and  directed  execution  lo  issue  for  the  pit.  for  (1 8,848 
31,  damages,  and  costs  taxed  at  {109  6.     The  day  judgment 
was  rendered,  was  entered  on  the  record,  to  save  the  special 
attachment,  that  day  being  more  than  thirty  days  after  the  first 
day  of  the  term.    Early  in  this  action,  the  defi's.  counsel  sug- 
gested the  writ  should  have  been  specially  endorsed  by  a  cre- 
ditor or  heir;  to  which  the  same  answer  was  given,  that  was 
given   in  Thornd ike's  case;  that  it  could  not  be  done,  for 
reasons  there  mentioned;  and  the  action  must  proceed  on 
the  general  law  of  March  9,  1784,  to  compel  the  administra- 
tor to  account  for  the  intestate's  estate. 

5  26.  In  this  case,  November  term,  1809,  before  the  final 
decree  was  entered,  the  deft's.  counsel  moved  for  a  shear- 
ing on  the  certificates  of  two  persons,  stating  certain  facts, 
they  would  swear  to :  but  the  judge  thought  they  would  not 
vary  the  case  as  to  rehearings  and  reviews  in  chancery. 
2  Com.  D.  Chan.  G.  G.  5,  &c.  and  5  Vez.  Jr.  509.     . 

§  27.  An  administrator  not  appointed  in  this  state,  is  not  5  Man.  R. 
liable  to  an  action  brought  against  him  here,  so  as  to  sub-  F^?.80  "* 
ject  the  real  estate  of  the  intestate  to  be  taken  in  execution ;  Bordin. 
In  this  case,  the  administration  had  been  granted  in  Rhode- 
Island.   To  the  purpose  of  being  levied  upon  in  execution, 
the  intestate's  real  estate,  in  this  government,  "is  not  in  the 
hands,  or  under  the  administration  of  a  person,  deriving  his 
authority  under  a  foreign  jurisdiction." 

§  28.  The  executor,  or  administrator,  at  suck,  has  no  right  6  Han.  R. 
to  the  possession  of  the  real  estate  of  the  deceased ;  nor  can  ^i"'11"** 
he  recover  such  lands  in  any  real  action,  except  sued,  to  jjhkhi,  ad'r. 
foreclose  a  mortgage.     But  if  he  has  extended  his  execution 
on  the  debtor's  land,  for  a  debt  due  to  the  deceased,  and  is  8*me  4 
afterwards  disseized,  he  may  recover  such  lauds ;  but  must  51^,"DR■■  k 
declare  specially,  on  his  seizin  as  executor  or  administrator.  WBter  ». 
Where  there  is  a  right  to  sell  by  license  of  court,  the  lands  Drinkwatcr. 
of  the  deceased ;  this  right  "  cannot  be  defeated  by  aliena- 
tion or  disseizin,  and  the  purchaser  of  lands  lawfully  sold 
try  an  executor  or  administrator,  may  enter  and  maintain  a 
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Ch.  149.   real  action,  on  his  own  seizin,  by  virtue  of  the  conveyance 
Art.  2.     and  of  his  entry."  The  court  admitted  in  this  case  the  practice 
\j0f-v— ^/    had  been  different.  In  Nuson's  case,  the  court  further  heid,  that 
lands  fraudulently  conveyed  away  by  the  deceased,  may  be 
sold  under  such  a  license :  and  that  his  lands  "  are  not  liable 
for  the  payment  of  his  debts,  unless  he  died  seized  of  them, 
or  had  fraudulently  conveyed  them,  or  was  colourably  and 
fraudulently  disseized  of  them,  with  the  intent  to  defraud  his 
5  Mais  R.    creditors."     But  a  lease  for  999  years,  is  personal  property, 
419,  Graj'i   and  may  be  sold  as  such,  by  the  executor  or  administrator, 
caw.— 14     without  such  license.     If  it  appear  by  implication,  the  bond 
Man.A.4&l.  sue(j  i9  a  probate  bond,  it  must  be  sued  in  the  Supreme  Ju- 
dicial Court. 
Man.  Sup.        §  29.  Debt  on  probate  decree ;  see  Ridden  u.  Shute,  &  aL 
Jail Court,    ^  probate  decne  of  distribution,  Jfcc.  does  not  appear  like  a 
17S3   Weill  domestic  judgment,  to  be  conclusive :  therefore,  where  the 
r.  Gray,        pit.  had  a  note  against  Gray,  the  intestate,  and  after  his 
■*»'*•  death  received  several  payments  on  it  from  his  said  adminis- 

tratrix ;  then  his  estate  was  found  insohent,  and  the  whole  of 
Wells'  note  was  allowed  by  the  commissioners;  and  the 
judge  ordered  him  a  distributive  share  for  the  whole  note; 
debt  was  brought  for  this  sum  on  the  said  order  of  distribution, 
against  said  Gray's  administratrix ;  and  the  court  allowed 
her  to  plead  the  said  payments  made  on  the  amount  of  the 
note,  before  the  said  order  was  made,  and  in  part  of  it.  Could 
this  have  been  done,  if  the  decree,  like  a  domestic  judgment, 
was  conclusive  t  It  was  clearly  going  behind  the  decree,  and 
deciding  that  was  too  largo. 
X  Mam.  R.  §  30.  In  debt  on  a  probate  bond,  by  a  judge  of  probate,  the 
j3**T*o'?i  writ  was  endorsed  by  the  state  treasurer  for  the  time  being; 
vagt  v.  ■  on  his  going  out  of  office,  the  court  allowed  the  endorsement 
of  his  successor  to  be  substituted :  it  falling  within  the  equity 
of  the  act  of  June  22,  1797,  which  authorizes  treasurers  to 
prosecute  suits  pending  and  commenced  by  their  predecessors. 

5  Maw.  R.  §31.  Debt  on  a  probate  bond.  The  court  will  not  grant 
sbo.  Thatch-  over  0f  tne  onmnaj  bond,  but  order  an  attested  copy  of  it  to 
Lymanf  *   be  furnished  to  the  deft. 

6  Man.  r.  §  32.  In  1768,  John  Storer  died,  and  Joseph  Storer  admi* 
390,  storer,  nistered  on  his  estate,  and  gave  bond,  &c.  Said  Joseph 
ad'r.  t.  stor-  died,  his  administration  accounts  not  closed.  The  defts.,  his 
fer,  adV.        administrators,  settled  his  account,  as  he  was   administrator 

of  said  John.  This  was  allowed  in  1798 ;  balance  due  his 
estate  from  said  Joseph,  $627  14  cts.  The  pit.  adminis- 
tered de  bonis  non,  on  said  John's  estate,  and  recovered  judg- 
ment for  said  balance,  on  said  bond  given  by  said  Joseph, 
though  the  defts.  had  been  decreed  to  pay  this  balance. 
That  judgment  not  being  satisfied,  the  pit,  recovered  against 
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thedefu-  on  the  said  decree;  administrators  of  an  administra-   Ga.  149. 

-  tor,  who  owed  said  balance  to  the  estate,  the  pit  as  adtninistra-      J/rt,  $. 

tor  de  bonis  non.  ^y^ 

§  33.  Held,  an  appeal  from  a  probate  decree  must  be  made  e  Man.  R. 
to  the  next  term  of  the  Supreme  Judicial  Court;  though  397,  Hub- 
bald,  by  one  judge,  as  there  may  be  a  full  court-  Issue,  as  ba?"'  "PP*-, 
to  the  testator's  sanity.  ,  %^t     ' 

§  34.  Mandamus  to  the  probate  judge,  commanding  him  6  Mam.  r, 
to  receive  the  evidence  of  an  insolvency,  which  he  had  twice  448,  Buck- 
rejected.  mu,,*d'x.4Y 

§  36.  Probate  partition,  how  open  to  objections,  on  an  ap-  a  Hau,  r. 
peal  from  the  probate  judge's  decree,  accepting  the  return  of  132,  Sever, 
the  commissioners'  malting  partition.     Held,  thBir  retum.is  aPP*-  ••  8er" 
open  to  every  objection  that  could  have  been  lawfully  made 
to  its  acceptance  in  the  probate  court  below. 

$  36-  This  was  debt  on  an  administration  bond-     Deft-  in  ?14*'£;nR' 
bar  stated  the  condition  in  hsec verba, and  averred  perform-  j„d_ %%£ 
ance  generally ;  the  estate  was  insolvent ;  and  the  administra-  v.  Winiwn* 
tor  unduly  neglected  to  settle  his  administration   account.  &  *)• 
Held,  this  action  lay  for  the  benefit  of  the  creditors,  besides 
the  remedy  against  the  proper  estate  of  the  administrator. 
Special  pleadings  to  a  surrebutter :  and  thereby  it  appears 
this  action  was  brought  for  the  benefit  of  a  particular  cred- 
itor, by  name  J.,  who  had  recovered  judgment  against  the 
estate:  and  held,  also,  that  "the  non-payment  of  a  debt, 
•iter  it  has  been  ascertained  by  judgment  of  court,  or  by 
commissioners,  is  a  breach  of  the  condition  of  an  administra- 
tion bond,  as  an  unfaithful  administration :"  because  our  sta- 
tute authorizes  an  action  on  the  bond  to  enforce  the  paymeat 
of  such  a  debt,  or  of  a  portion. 

§  37-  This   was   debt  on  a  probate  bond,  to  enforce  the  9  Man.  R> 
payment  of  a  legacy  of  £50.     On  oyer,  the  defts.  pleaded  a  »jji  hjnaa, 
release  iu  bar,  given  by  the  legatee,  jointly  and  severally,  c|»rk  ft  •!. 
with  others,  of  all  demand*  against  the  exeeutor.     She  had 
this  and  another  legacy  under  the  will,  of  835  and  the  lega- 
tees each  a  like  legacy  of  $23 ;  and  all  in  their  release  ac- 
knowledged the  receipt  of  these  S25  legacies,  "  as  our  pro- 
portion,' and  released  all  demand*.     Held,  no  bar  to  there*  4M»n]e& 
ca  very  of  the  legacy  of  £50.    The  release,  though  general  in  b.  433. 
words,  waa  confined  to  the  subject  matter,  the  legacy  to  a  sis- 
ter deceased,  shared  among  her  heirs. 

6  38.  Debt  on  an  administration  bond.     The  testator  be-  .„?%"• 
queathed  an  annuity  to  his  widow,  and  empowered  his  exe-  oott.  Judge 
cutors  to  sell  lands  sufficient  to  raise  a  fund,  the  interest  of  it  e  Fitti. 
to  equal  the  annuity  :  he  neglected  to  raise  this  fuad  :  this 
was  adjudged  an  unfaithful  administration,  and  a  breach  of 

VOL.    T.  35 
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Cn.  149.    the  condition  of  the  probate  bond.     The  action  was  for  her 
Jlrt  2.     benefit. 

§  39.  Probate  appeal  must  be  made  by  one  directly  inte- 
rested ;  as  where  the  judge  allowed  the  executor's  adminis- 
tration account.      Held,  the  appeal   must  be  made  by  the 
executor  or  administrator,  of  a  residuary  legatee,  if  such  a 
one  be  named  in  the  will,  and  not  by  one,  only  entitled  to  a 
distributive  share  of  such  legatee. 
10  Man.  K.        §  40    Debt  on  a  probate  bond,  by  the  judge,  for  the  bene- 
Tli  td*    "'  °^  a  cre<*itor  to  an  insolvent  estate,  against  a  surety  in  the 
•  Gar       '    kond,  for  the  sum  due  to  the  creditor  on  the  commissioners* 
report,  and  the  judge's  decree  thereon.     The  court  awarded 
execution  for  the  creditor,  for  the  sum  due,  with  interest 
from  the  time  of  a  demand  made  on  the  surety.     The  admi- 
nistrator, principal  in  the  bond,  had  died  insolvent. 
8  Msm  R  §41,        's  was  <lebt  on  a  ProDate  hond  against  a  surety, 

488,  Dairei,  duted  April  20,  1778.  The  principal  being  dead,  the  deft. 
Judge  e.  pleaded  performance  generally,  on  oyer  of  the  bond  and 
Gpoch.  condition,  in  the  usual  form.     Pit.  demurred,  because  a  spe- 

cial   performance  of  each  article  of  the  condition  was  not 
averred  in  the  plea.     Flea,  held  good.     2.  The  pit.  was  not 
allowed  to  waive  the  demurrer  and  reply ;  particularly  be- 
cause the  bond  was  of  long  standing,  &c.     3.  Costs  allowed 
against  the  special  endorser  of  the  writ,  on  theauthority  of 
Prescott  v.  Smith  &  al. ;  decided  in  Middlesex,  October 
term,  1789. 
i2Ma*»  R        §  43,  ^bt  on  probate  bond,  by  the  judge,  given  to  him 
36T,ThomM,  by  an  heir,  to  whom  the  whole  of  the  real  estate  of  his  an- 
Judge  t.        cestor  had  been  assigned,  conditioned  to  pay  other  heirs  their 
White.  proportions  of  such  estate.  Held,  thia  bond  was  extra  official, 

IBIS,  i.1  S3.  ""^  not  8Ucn  a  probate  bond  as  authorized  an  original  suit 
in  the  Supreme  Judicial  Court :  and  on  the  abatement  of  the 
writ,  costs  for  the  deft.  Plea,  to  the  jurisdiction,  on  oyer  of 
the  bond  It  should  have  been  given  to  the  other  heirs. 
Cowp.  141.  §  4a-  If  the  right  of  suing  on  the  probate  bond  be  abused, 
the  court  will  set  aside  the  proceedings.  1  Wash.  31,  33 ;  1 
Johns.  R. ;  1  Hen.  &  Mun.  10,  53. 

§44.   A  surety  in  this  probate  bond,  though  a  creditor, 
cannot  sue  his  co-surety  on  it,  for  the  principal's  default,  be- 
fore he  has  received  an  injury,  as  surely.     1  Johns.  R.  311 . 
The  People  v.  Duncan. 
C      l  §  45.  Debt  on  administration  bond,  of  Mrs.  Doyle,  adminis- 

281,  Beatty    tratrix,  with  the  will  annexed,  against  one  of  her  sureties. 
».  State  of      The  point  decided  was,  that  a  final  account  settled  by  an  ad- 
Maryland.       ministrator,  with  the  Orphan's  Court,  is  not  conclusive  evi- 
pence  in  his  favour,  on  the  issue  of  devastavit  vel  non.    The 
real  pit-  was  Thomas  Corcoran,  who  claimed  on  a  judgment 
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he  recovered  against  the  administratrix,  fieri  facias  issued,  Ch.  149. 
and  return  nulla  bona  ;  and  averred,  goods  sufficient  in  the     Art.  2. 
hands  of  the  administratrix  to  satisfy    his  said  judgment,    \^-v-^s 
when  it  was  recovered  ;  but  that  she  toasted  them.  The  deft, 
took  issue  on  the  devastavit.  By  said  account  settled,  there 
was  a  small  balance  due  to  her,  and  this  account  the  surety 
offered  as  conclusive  evidence  for  him  on  this  issue.     Duval, 
J.,  the  account  was  only  binding  on  the   representatives  of 
the  estate,  the  distributees ;  and  they  might  still  open  it  in  the 
general  court,  "  but  the  creditors  are  no  parties  to  the  settle- 
ment of  the  account,  and  cannot  be  bound  by  it."     "  There 
can  be  no  doubt  that  the  judgment  against  the  administratrix, 
the  inventory,  and  two  first  accounts,  were  conclusive  evi-  , 
dence  of  a  devastavit."  Marshall,  C.  J., "  I  believe  that  it  is 
'  the  law  throughout  the  United  States."  Corcoran  was  a  cre- 
ditor, and  this  Orphan's  Court  appears,  by  the  statutes  of 
Maryland  cited,  to  have  had  the  usual  probate  powers. 

§  46.  Debt  on  probate  bond,  given  by  an  administrator.  13Mw*.R. 
Held,  his  sureties  were  liable  for  all  the  deceased's  personal  ,ud'    a^",, 
property  that  came  to  his  administrator's  hands,  either  before  Edesfcii. 
or  after  he  took  administration,  and  executed  the  bond.  And 
if  the  right  of  suing  on  this  bond   be  abused,  the  court  will 
set  aside  the  proceedings :  nor  can  a  surety  in"  it  maintain  an 
action  against  his  co-surety  for  a  default  in  the  principal,  if 
not  damnified  :  (a  creditor.)  1  Johns.  R.  311. 

§  47.  Debt  and  judgment  obtained  on  such  bond.     .Scire  13  MsM  R 
facias  for  further  execution  :  bond  in  common  form ;  princi-  335,  Paine, 
pal  in  it  was  residuary  legatee,  conditioned  he  pay  debts  and  Judge  ». 
legacies.   Judgment  had  been  rendered  for  the  whole  penalty,  *™  *  "• 
0100,000 ;  execution  had   been  issued    for  05,468  53  cts.  : 
real  estate  had   been  taken   from  a  devisee  by  a  title,  para- 
mount to  the  testator's.     Held,  such  devisee  has  his  remedy 
on  such  a  bond,  for  the  value  of  the  estate  so  taken ;  and  this 
without  a  previous  demand  on  an  action  against  the  execu- 
tor.     The   paramount   title  was  that  of  a   creditor  of  the 
testator,   who  levied    on  Brigden's  land,   so    devised,  for 
whose   benefit  this  suit  is.     To  which  the  defts.  made  four 
objections:  principal  one,  that  Brigden  was  neither  creditor 
or  legatee  :  the  executor's  neglect  to  pay  such  creditor  oc- 
casioned Brigden's  loss  of  his  land,  specifically  devised  to 
him. 

y  48.  Debt  on  administration  bond.  Oyer,  and  plea,  per-  14  ]fluh  R 
formance  generally.     Pit.  replied,  a  decree  of  this  court,  as  iQ5,Diwu, 
the  Supreme  Court  of  Probate,  ordering  a  balance  in  the  ad-  Judge  v. 
mi  mat  Fa  tor's  hands,  to  be  paid  to  the    person  entitled,  pot8"1**"* 
paid,  &c. :  on  demurrer  to  t  his  replication,  judgment  for  the 
pit.,  after  leave  to  amend   his  declaration,  and  to  insert  an 
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Ch.  150.  averment  oft  demand  and  refusal.  Though  a  probate  court 
Art.  1.  is  not  technically  a  court  of  record,  it  ought  to  hare  a  per- 
\^w   feet  record  of  its  orders  and  decrees.  14  Mass.  R-  227. 

The  probate  appeal  la  Massachusetts  was  formerl  j  made  Hi  ni  :-~To  Hi* 
Excellency  J.  H.,  Governor,  and  the  Honorable  Council  of  said  Common- 
wealth, the  Supreme  Court  of  Probate,  within  the  same.  The  petition  of  A 
*  B,  of,  ho.,  humbly  shews,  that  the  honorable  B.  G.  Esq.,  jndgc  of  Probata 
for  the  county  of ,  did  on adjudge  and  decree,  that  administra- 
tion of  the  goods  and  estate  of  J.  W.,  late  of  M.,  deceased,  be  granted  to  B. 
W.  of  aaid  M.,  with  the  last  will  and  testament  of  the  said  J.  w.  annexed, 
and  did  make  oat  and  deliver  to  the  said  B.  W.  letters  of  administration  in 
dun  form  of  law  accordingly  ;  and  your  petitioner  being  a  legatee  in  the 
said  last  win  and  testament  named,  and  thinking  himself  aggrieved  bj 
said  decree,  did  on  — —  make  and  claim  his  appeal  from  said  decree,  and 
did  in  dneforni  of  law,  file  his  reasons  of  inch  appeal  in  the  Register's  Of- 
fice of  the  said  Court  of  Probate,  for  the  county  of  E.  and  give  bond  to  pro- 
secute his  said  appeal  to  effect ;  all  which  appears  by  certifiaate,  herewith 
exhibited  to  jour  excellency  and  honours:  wherefore,  he  prays  this  Hon- 
orable Conrt  to  take  the  matter  into  oonsi deration,  and  to  appoint  the  hear- 
ing of  said  appeal  in  a  short  day,  that  the  decree  aforesaid  may  be  revers- 
ed, and  your  petitioner  appointed  administrator,  with  the  will  annexed, 
for  tbe  reasons  died  as  aforesaid  ;  and  aa  in  dnty  bound,  &c.  In  council  it 
was  advised  a  summons  should  Issue  to  the  sheriff  of  the  connty  of  E.  or 
his  deputy,  or  any  constable  of  the  town  of  M.  in  ■  to  be  served  on  said 
B.  W-,  tce.t  with  a  copy  of  said  petition  and  order  thereon,  fcc,  issued  and 
served  accordingly,  six  Days  before  tbe  day  of  appearance,  &c. 
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DEBT  ON  RECOGNIZANCE  AND  BAIL. 


bonds,  and 
their  form* 
in  substance, 

English 


very  fully 
In  New 
York,  and 


Ait.  \.  Debt  on  recognizance  and  bail.  §l.Astobail 
bonds  on  the  23  H.  VI.  c-  10,  see  Ch.  144,  a.  18,  Bonds 
to  Officers  ;  where  the  principles  on  which  they  are  given 
and  made  void,  are  considered. 

The  form  of  our  bail  bond,  which  is  a  contract  entered  in- 
to, is  a  little  different  from  the  English  form.  Our  bail  bond, 
made  to  the  sheriff,  his  successor,  or  assigns,  is  conditioned 
not  onlyfor  the  cleft's,  appearance  at  the  court  in  the  action, 
but  also/or  his  abiding  the  final  judgment  to  be  rendered  in 
it.  This  bond  is  taken  here  in  relation  to  the  23  H-  VI.  c.  10, 
considered  as  having  been  adopted  here  as  common  law. 
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If  thii  bond  be  forfeited,  the  sheriff  to  whom  given,  or  trie    Cw.  190. 
successor  in  office,  may  bring   debt  upon  it.     Or  he  may  as-   Art.  1. 
sign  it  to  the  pit  in  this  form:  "  W.  R,  Esquire,  sheriff  of   \^v*a>* 

the  county  of ,  do  hereby  assign  the  within  bail  bond,  l  E»(t,3S3. 

to  the  use  of  the  pit  to  be  sued  for  By  him,  according  to  the  — s  vJJ** 
form  and  effect  of  the  statute,  in  that  case  made  and  provided.  sukT^- 
In  witness  whereof,  I  have  hereto  set  my  hand  and  seal  of  573^—3 

office,  this day  of     — 'sealed   and   delivered,"  &c-  ;  b™.  fcp. 

and  by  the  3  and  4  of  Ann.  ch.  16,  sec.  SO,  considered  as  Jf^T'S* 
adopted  here,  the  pit  may  sue  it  in  his  own  name.  A  bail  7Eay(  ]48. 
bond  may  be  assigned  by  the  under-sheriff;  and  in  England,  —1  Sauod. 
if  the  pit  accept  this,  he  admits  the  bail  good-  E8- 

§  9.  Our  recognizance  is  taken  in  court,  or  before  a  roagia-  bo.ie. 
Irate;  and  is  a  contract  voluntarily  entered  into,  in  a  certain  70S.— t 
turn,  attested  by  the  clerk  or  magistrate,  not  signed  or  sealed  ^•.*7' 

by  the  parly  bound,  but  runs  thus ;  Essex,  as.  Be  it  remem-  6fJ8- j  * 

bered,  that  on ,  personally  appeared,  inc.  A  B.  of  — ,  C  strange, 

D,  of         ',  and  E  F,  of ,  and  acknowledged  themtelve*  °*t-— *  r>, 

to  be  severally  indebted  to  the  commonwealth  of  Massat.hu-  7  j^^r 
setts,  in  the  respective  sums  following,  to  wit:  the  said  A  B,  j]af  313.— 

as  principal,  in  the  sum  of  $ >  and  the  said  C  D,  and  E  1  Johaa, 

F,  as  sureties,  in  the  sum  of  $ — — ,  each  ;  to  be  levied  on  Oas.  fr*^, 
their  goods,  or  chattels,  lands,  or  tenements,  and  in  want  noje*,n1jn'U  " 
thereof,  upon  their  bodies,  to  the  use  of  the  said  common-  form;  we  a 
wealth,  if  default  be  made  in  the  performance  of  the  condi-  8.  *■  *».— A. 
tion,  here-underwritten.  SSSl, 

Then  the  condition  follows,  that  if  the  said  A  B,  shall  OD  aj0ftine'i 
personally  appear  at  such  a  court,  describing  it,  and  answer  warrant ;  on 
to  sueh  matters  and  things  as  shall  be  objected  against  him,  the  back  of 
on  behalf  of  the  commonwealth  aforesaid,  or  the  United  J),',,,'.""  1 
States,  &c.  as  the  case  may  be ;  or  if  a  special  charge  is  enter' surety 
added,  and  especially  to  the  charge  of  H.  J.  against  the  said  for  Mr.  L'a. 

A  B,  for  feloniously  stealing  and  carrying  away ,  the  X*™^ 

property  of  the  said  H.  J  c/c. ;  and  in  the  mean  time  keep  for_    Held 
the  peace  and  be  of  good    behaviour,  then  this   recogni-  no  action  lay 
zance  to  be  void.     This   condition   varies   as  the  case  is  i  "pwut  B.— 
sometimes  there  is  no  special  charge ;  sometimes  one  kind  of  M  ej°udh?ni 

ofience,  and  sometimes  another ;  sometimes  only  to  keep  the  ,,  Wood 

peace  generally ;  sometimes   to  do   this,   and  be  of  good  The  court 
behaviour    generally;    and  sometimes  add,   and  especially  ^'llB""_tnM 
keep  the  -peace  and  be  of  the  good  behaviour  in  the  mean  to  ba;) 
time, particularly  towards  the  said  J.  H. ;  sometimes  condi-  where  there 
tion  is  only  to  appear  at  such  a  court,  describing  it,  and  give  "  B  probable 
evidence  in  such  a  cause;  and  then  generally  no  suretiesare  ^„*1^  lC" 
required;  and  not  depart  without  leave;  and  sometimes  the  Daiiat,  330, 
condition   is,  that   the  party  prosecute  as  appeal,  by  him  Paraiaet  ». 
made,  from  a  sentence  given  against  him  by >  on ,  Goutier, 
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Ch.  150.    in  such  a  cause,  describing  it;  and  at  such  a  court,  fcc- with 

Art.  %,     effect,  and  shall  abide  and  perform  the  order  and  sentence  of 

^W    the  said  court  therein,  Sic.  then,  Sic. ;  and  if  a  criminal  case, 

usual  to  add,  and  in  the  mean  time  keep  the  peace  and  be  of 

the  good  behaviour. 

The  e/™rt  Abt.  8.   General  Principles.    §  1 .  It  is   easy  to  see  that 

charge  on      these  kinds  of  contracts,  or  acknowledgments  may  be  given 

common        *nd  required  in  numerous  cases;  and  must  vary  in  form,  ac- 

bnil,  though    cording  to  circumstances. 

JJjSn^Tij.  §  i.  But  the  same  principle  governs  in  each  case  of  a  bail 
darit  of  i  bond  In  this,  the  parties  bind  themselves  as  principal  and 
mbsisting  surety  to  the  officer,  io  a  certain  penal  sum,  to  do  so  and  so, 
rw{'  %>a  *nd  '*" lnere  be'a  failure  to  perform,  in  whole  or  in  part,  the 
Delia*,  384.    penaUy  is  rorfeited,  and  an  action  lies. 

"the  §3.  So, the  same  principle  governs  in   each  case  of  a  re- 

Mtedbefon  cognizance  :  the  principal,  or  principal  and  sureties,  acknow- 
the  debt  U  ledge  in  some  court,  or  before  some  magistrate,  authorized 
due,  hi«  to-  by  Taw,  to  take  recognizances,  that  they  are  indebted,  in  » 
medj  i»  to  certain  sum,  to  the  state,  or  to  the  United  States,  as  the  case 
judge  at  the  '*>  t0  lie  'ev'ed  ou  Lne'r  estates,  and  in  want  thereof,  on  their 
time ;  Col-  bodies,  if  the  annexed  condition  be  not  performed  ;  that  is,  to 
awn,  108.  do  so  and  so,  and  on  failure  to  perform  in  whole  or  part,  the 
l  Co  Bail  renogn'zance  >■  forfeited,  and  a  suit  lies  jointly  or  severally - 
<j.  a,  '  '  Bail  must  be  for  the  whole  debt,  and  not  a  part  of  it. 
e  T,  R.  355,  §  4.  Before  the  said  act  of  23  H.  VI.  it  was  necessary  to 
to  MO,  Cris-  8ue  0„t  a  wr;t  0f  mainprise,  and  when  that  was  done,  the 
Hoght'on  — ■  sheriff  was  bound  to  take  bail,  and  if  he  took  insufficient 
Cro.  Car.  bail,  the  pit  might  have  recovered  damages  against  him:  so, 
196.— 2  since  that  act  he  has  been  liable  to  damages,  if  he  has  re- 
■JnV  ^fno""1  fused  to  receive  reasonable  bail,  when  tendered.  2  Mod. 
■*■  809'      32,  Smith  v.  Hall. 

This  writ  properly  lies,  say  Bohun,  301,  and  F.  N.  B* 
849,  where  one  is  taken  for  suspicion  of  felony,  or  is  in- 
dicted for  felony,  for  a  matter  by  law  bailable,  and  he  offers 
sufficient  sureties  to  the  sheriff,  or  others  who  have  authority 
to  bail  him,  and  he  or  they  refuse  to  admit  him  to  bail,  he  in 
such  case  may  sue  out  this  writ  of  mainprise;  and  they 
give  the  form  of  it.  It  recites  the  imprisonment  of  the  of- 
fender, his  offer  of  bail,  &c.  and  commands  bail  to  be  taken 
when  good  sureties  shall  be  offered,  &c  :  so,  if  one  be 
indicted  for  other  trespasses,  as  for  forestalling,  &c.  and  is 
thereon  committed  to  prison,  before  justices  of  the  peace, 
he  may  have  this  writ  of  mainprise,  directed  to  the  she- 
riff or  gaoler,  &c.  as  the  case  may  be.  It  was  much  used 
before  the  23  H.  VI-  as  to  bail,  as  before  that  act,  officers 
were  not  bound  to  take  bail,  unless  specially  commanded 
so  to  do  by  this  writ,  founded  on  3  Ed.  I.  c.  15,  Sfc. 
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§5.  In  a  civil  action  it  ia  not  necessary  for  the  deft,  to   Ca.  150. 
join  in  the  bail  bond  ;  and  in  criminal  suits,  the  courts  may     -Art.  2. 
order  his  joining  dispensed  with.     Sheriff   may  take  one    \^-v-^/ 
surely  in  a  bail  bond.  s*lk.  Smith 

§  6.  So,  bail  is  to  deliver  the  deft,  or  the  prisoner,  to  his  J^i""J?Tl 
sureties,  on  their  giving  security  for  his  appearance,  and  he  d  J^gi 
is  supposed  to  remain  in  their  friendly  keeping ;  and  where  com.  290— 
the  officer  has  once  taken  the  party,  he  is  bound  to  see  him  1  Com.  Bail, 
forthcoming:  but  by  the  S3  H.  VI.  the  officer  is  bound  to  *-, 
take  a  sufficient  bail  bond,  if  one  be  tendered  ;  and  if  the  iitat,  f0°p, 
party  do  not  appear,  and   abide  the  judgment,  agreeable  to  criminal  to 
the  condition  of  this  bond,  his  bail  must  pay  the  debt  j  butsi«bflili* 
on  an  indictment  the  sheriff  cannot  take  a  bail  bond  to  him-  "^"f,,  (,,. 
self.  fon  the  juj- 

§  7.  In  an  action  bail  is  taken,  or  an  attachment  is  made  tice  ibr  ei- 
to  secure  the  particular  debt,  or  demand  stated  in  it,  and  i*SlBaJ'0E- 
therefore  the  pit.  must  always  be  careful  in  his  amendments,  ieB  **  * 
or  in  entering  into  a  rule  of  reference,  that  he  do  not  add  or 
admit  any  further  demand,  and  thereby  let  loose  the  bail  or 
attachment :  so,  has  been  the  principle  in  our  practice  ;  and  3  Wife.  81, 
in  England,  it  is  settled,  that  if  the  pit  declare  different  from  Sao'ln*' 
his  writ,  he  discharges  the  bail.     And  7  T.  R.  80.  pp^' 

§  s.  If  there  be  error  in  the  original  judgment,  the  bail  w^'p''1 
nay  take  advantage  of  it,  on  the  scire  facias  against  them,  6  "** 

for  they  cannot  have  error  on  that  judgment;  but  otherwise, 
if  there  be  error  in  the  judgment  on  the  scire  facias,  for  then 
it  is  too  late  to  complain  of  an  error  in  the  original  judg- 
ment ;  this  ought  to  have  been  pleaded  on  the  scire  facias, 
the  first  opportunity  to  plead  it. 

§  9.  If  the  pit.  accept  an  assignment  of  the  bail  bond,  it  1  Y^-J^ 
amounts  to  a  return  of  the  writ,  and  he  cannot  call  on  the  p  stone?— 3 
sheriff  to  return  the  writ.  Held,  in  debt  on  a  bail  bond;  and  salk.  57, 
in  Salkheld,  it  is  said,  that  the  acceptance  of  the  bail  bond  GroTenor*. 
by  the  pit.  discharges  the  sheriff.   2  Saund.  60.  Soame. 

§  10.  The  assignee  of  the  bail  bond,  must  bring  his  action  3  Wil«.  348, 
on  it,  in  the  court  where  the  original  action  was  commenced ;  Morrii  r. 
for  that  court  only  seems  to  have  jurisdiction  of  the  action.    ee*' 
■  And  post  ;  and   8  T.  R.  152,   Donatty  v.  Barclay  :  so,  the 
officer  i  1  H.  Bl.  1031. 

In  this  case  it  was  resolved,  that  when  the  hail  surrender  H»b.  lis, 
up  the  deft,  they  render  him  to  the  court,  to  be  in  execution  if  ^  JgradSaw 
the  pit.  will :  so,  that  if  the  deft,  bring  error,  so  that  execu-  _'  3  Wils, 
tion  cannot  be  against  him,  quaere,  if  he  can  be  surrendered.  348.— 3 
No  action  lies  against  the  sheriff  for  taking  insufficient  bail-    B""-  1***- 

§  1 1.  Bail  in  error  cannot  surrender  the  deft  or  principal,  H(jb  11(j     ' 
ibr  they  are  bound  that  he  prosecute  to  effect ;  but  in  every  Wilbj  »■ 
ease  the  surrender  must  he  of  record ;  and  if  pleaded,  must  Canning. 
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C».  160.  conclude  «s  appears  of  record.  It  is  •  ywUJPR  of  record  in 
Jfrt.  *.  discharge  of  the  boil-  But  see  Parker  V-  Chandler,  poet, 
^•v**/   ».  8 ;  1  Stra.  49. 

§  12.  If  a  bail  bond  be,  thai  the  principal  appear  tt  one 

court,  and  the  proceeding*  be  revered  to  another  court,  be 

may  he   surrendered    there.      But  we    I  Esp-  206  ;    and 

Hut-  5*. 

t°C°'M(o.      §13-  Ifabailfaond  ho  taken  on  a  fieri  facia*,  to  appear 

fJt's  caw.    Bn  tne  retl'r"  day  of  the  execution,  it  i>  do*  made  void  by 

—14  Mau!    the  33  H.  VI.  c,  1Q  ;  bail  may  surrender  the  principal    by 

a.  115.         attorney. 

JoMfR»  §  14,  If  the  deft- who  his  given   a   bail  bond,  surrender 

Lamiet.'- -Id.  himself  to  the  sheriff,  before  the  return  of  the  writ,  the  bail 
388.—  bond  may  be  given  up ;  and  the  bail  are  not  liable  to  pay 

SH.BI.ltO,  CosU  of  a  writof  error. 

§  13.  Bail  may  break  inntr  doors  to  find  the  principal  to 

surrender  him,  and  they  need  not  plead  ho  was  in  the  house : 

so,  outer  doors.     See  a.  7,  Nieholla  w-  Ingersoll. 

o  T.  R.  50.        §  13.  ]f  an  alien  deft,  he  sent  out  of  the  country,  on  a 

■TCuahsTi  statute,  Ihocourt  will  allow  the  bail  to  enter  m  exmeralu*  <>• 

■ad  "133,240.  l'»  l»'l  piece,  unlaw  they  have  money  or  security  from  him 

to  indemnify  them;  but  133,  not  if  aktnalic;  and  24fi,  must 

Siy  costs;  so,  discharged,  the  deft,  being  transported  for 
looy  |  for  in  these  oases  the  bail  am  prevented  executing 
the  contract,  by  acta  or  provisions  of  the  law,  which  are  doc 
to  be  to  the  injury  of  any  man,  when  he  has  no  power  over 
***•  them :  but.if  the  bail  hie  fixed,  then  the  principal  dies,  they 

are  not  discharged- 

Kin*  E7'  §  1 7'  And  the  baiI  must  she  w  **  P"11^' died  before  the 

flbarpe,         return  of  the  first  cipias,  or  by  our  act,  before  judgment  on 

the  tcirefudas. 
A.D.  1TI8.  £  is.  A  court  that  can  try  the  offence,  nan  bail  in  any 
case  on  mesnspr octet ;  therefore  Massachusetts  Supreme  Ju- 
dicial Court  named  a  justice  to  bail  one  charged  with  higk 
4  HI.  Con.  treated :  so,  the  Court  of  K.  B. ,  or  any  judge  of  it,  in  the  va- 
|^-—  .  cation,  may  bail  in  treason  or  murder,  and  take  a  recogni- 
beaa  ccipn*  »nee ;  but  not  after  outlawed  or  convicted  ;  but  if  the  party 
>ot.  be  bailable  before  he  is  iodioted,  he  is,  after  indicted,  in  the 

-     same  or  a  higher  court,  not  yet  being  convicted. 
4  Bl.  Co*.         §  10.  A  recognizance  is  matter  of  record,  and  may  be  taken 
M6-  in  court,  or  by  a  justice  of  the  peace,  and  in  some  particular 

X  Hale'*  p,  oases,  by  the  sheriff,  coroner,  or  other  magistrate.  The 
c,  is6,.ict.  court  or  justice  may,  ss  is  the  practice  here,  examine  the' 
ikdat^ie*"™  suret'e*  on  °eth,  as  to  their  sufficiency.  The  true  bail  is  in 
it.  Xrir.42.  *  8am  certain,  and  the  "  bail  are  the  offender's  keepers,  and 
may  be  punished  by  fine,  beyond  the  sum  in  the  reeogni- 
•mce,  if  there  be  cause,  and  may  renin  him,  if  they  doubt 
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bis  escape,  and  bring  him  before  the  justice  or  court,  and  he   Cb.  150. 
shall  be  committed  and  they  discharged  of  his  recognizance."      Art.  2. 
A  recognizance  may  be  to  keep  the  peace  for  such  time  as    >^v^' 
the  court   decrees  reasonable  ;  and  not   limited   lo  a  year,  i  t.  r.  696, 
Fourteen  years  reduced  to  two  years.  Bowe'»cwe. 

§  SO.  to  this  case  it  was  resolved,  that  if  one  be  indicted  4  t.  r.  50a, 
at  the  Sessions,  for  an  assault  and   battery,  and  a  capias  go  Bengough  k 
to  the  sheriff  to  arrest  him,  the  sheriff  cannot  take  a  bond  "'■  "•Ro»e- 
for  his  appearance.     This  bond  is  to  the  sheriff,  and  is  only   •** 
in  civil  causes  for  the  pit's,  benefit ;   but  he  must  take,  or 
cause  to  be  taken,  a  recognizance  to  the  king  or  state,  which 
is  alone  the  proper  security  in  criminal  cases. 

§  81.  In  declarations  on  recognizances,  "  the  venire  must  Oil.  C»>e«, 
be  in  the  county  where  judgment  was  obtained.  The  record  *ffi  41fl» 
of  the  judgment,  or  recognizance  in  court,  makes  the  action  R  ^5  Di"x_ 
local;"  and  after  judgment  against   the  principal,  debt  or  ou  v.  H'utop. 
scire  facias  lies  against  the  bail,    (after  a  certain  time,  3*c.  — 8  T.  R. 
for  the  bail  is  liable  only  in  case  he  fails  to  pay  the  debt,  or  '6|^'j"J* 
render  himself  to  prison  ;  and  in  debt,  the  pit.  may  hold  the  DougL460. 
bail  to  special  bail.     How  far  we  can  have  debt  against  the 
bail,  and  so  arrest  or  attach,  will  be  considered  presently. 
Neither  an  infant  or  attorney  can  be  bail  in  an  action. 

§  22.  Bail  cannot  take  a  deft,  on  a  Sunday,  in  order  to  Willet,  460. 
eurrender  him  ;  but  see  Ch.  65,  a.  4;  but  1  Com.   Bail  A,  it  Jnjjjijjj- 
is  said,  they  may  take  or  seize  him  on  Sunday  :  so,  6  Com.  „.  wirren?— 
Temps.  M.  3,  cites  Mod.  Cases,  231 ;  2  W.  Bl. ;  and  in  the  2'  Suit,  sib  ; 
year  1779,  it  was  held,  that  the  bail   to  the  sheriff,  cannot  ™£  1 Atk- 
take  the  deft,  on  Sunday,  in  order  to  surrender  her  ;  but  in       ' 
this  case  much  circumventing  seems  to  have  been  practised. 
It   is  stated,   "  that   bail  may  apprehend  his  principal"   on 
Sunday. 

§  23    If  the  deft,  surrenders  to  a  wrong  prison,  whereby  l  Com.  BaH, 
the  pit.  loses  a  trial,  the  bail  bond  is  not  discharged,  but  an  Mi 
action  lies  on  it. 

And  if  the  judgment  in  the  original  action,  be  for  the  deft.  *£d  SCro< 
and  then  reversed  in  error,  bail  in  the  original  action  are  liable. 

It  is  said  a  justice  of  the  peace  may  take  money  as  a  pledge  Cro.Car. 
for  security  of  the  peace.  446. 

Bail  on  the  statu'es  of  Virginia.  Held  under  these,  the  BBrtiet. 
deft,  may  enter  special  bail,  and  defend  the  suit  at  any  time  Cotemia, 
before  judgment  entered  on  a  writ  of  inquiry  executed  ;  and  6  Wheaton, 
the  deit's.  appearance,  or  the  entry  of  such  bail,  before  such  ^\*f} ; 
judgment,  discharges  the  appearance  bail :  2.  If  the  deft,  does  U11d  Man? 
neither,  the  appearance  bail  may  defend  the  suit,  and  is  liable  22, 234,  329. 
to  such  judgment  as  the  deft,  would   have  been  liable  to.  Hen.  «nd 
But,  3.  The  deft,  cannot  appear  and  consent  to  a  reference,  TufaJtfkla*. 
106.  Holdeov.  CHiray.— Gould  t>.  H«mmer»lj,4  Taan.  148. 

VOL.  V.  38 
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Ch.  15ft    tbe  report  whereon  is  to  bind   also  the   appearance  bail, 

Art.  2.     who  does  not  agree  to  the  reference  ;  such  joint  judgment  is 

erroneous,  as  to  both  ;  nearly  in  the  words  of  the  statute, 

except  as  to  lime,  and  as  to  this,  the  Virginia  practice  was 

adopted.     Tbe  law,  though  it  allows  the  appearance  bail  to 

defend  it,  does  not  allow  him   to  refer  without  the  deft's. 

personal  consent     4   In   Virginia  if  the  deft,  appear  by  the 

pit's,  admission,  this,  loo,  discharges  the   bail  :  and   if  an 

ftTnT'rul-  °ffice  judgment   be  set  aside,  and  suit  defended  by  the  sp- 

kinitire,  l       pearancc   bail,  and  be   waive  his    plea,  judgment   is  against 

Hen.  ft         the  deft,  as  well  as  the  bail ;  and  Fisher  v.  Roddell,  appear- 

Muu.329.      ance  baj|  jg  discharged  by  the  deft's.  appearance. 

§  24.  /;*  Connecticut,  all  bonds  of  recognizance  for  the 
benefit  of  the  adverse  party,  may  be  taken  as  well  to  the 
Biahop  v.  adverse  petty,  as  to  another  person,  to  his  use  ;  and  a  scire 
Drake  k  al.  facias  on  such  bond,  may  be  brought  as  well  inthe  name  of 
the  parly  to  the  judgment,  who  is  to  have  the  benefit  of  sue  h 
recognizance,  as  of  the  conusee,  and  in  a  qui  tarn  action,  the 
recognizance  need  not  be  taken  in  the  name  of  the  county 
treasurer.  He  ean  have  a  scire  facias  in  his  own  name,  though 
the  recognizance  is  in  the  pit's,  name. 

§  25.  In  the  same  state,  in  an  action  for  the  support  of  a 
Eirbj,  267,  bastard  child,  a  recognizance  before  a  justiee,  binding  the 
?  Thomas  deft  t0  *PPeap  at>  and  to  ,bide  lhe  order  of  the  C°""ntw 
Bee  ■.  8,  Pleas,  is  well  taken  within  the  statute,  and  if  he  appears  and 
S3, 32, 33,  pleads,  and  his  plea  is  overruled,  and  he  suffers  default,  the 
recognizance  is  forfeited. 

§  86.  In  New  York,  other  cases.  If  in  a  homine  repk/fi- 
aCainei'Cii.  undo,  a  recognizance  be,  that  the  slave  claimed  ^should  prove 
Covenhovea  n'8  liberty,  and  personally  appear  in  court,  end  prosecute  his 
o. Seaman      su it  with  effect;  it  is  forfeited  by  the  appearance  and  aur- 
ic al.  render  of  the  slave  to  the  person  claiming,  though  on  such 
surrender  he  be  accepted.   S  e  other  cases  in  New  York,  a* 
1.  s.  1,  2.  a   6-  S.  3.  a.  8.  8.  23,  24,  25,  26,27,23,  39,  30,  31, 
34,  35,  36.  a.  9.  s.  IS,  13,  15,  16,  17. 

§  27.  Debt  on  a  recognizance,  taken  on  a  plea  of  title,  im 

lOJuhsi.lt.  a  suit  before  a  justice  of  the  peace  :  conditioned,  if  tbe  pit. 

51.  should  commence  his  action  at  the  next  I  ourt  of  Common 

Brown*.        Pleas,  for  the   trespass,  the   deft,  would   appear  and  put  in 

VanDuK*.     BDecia]  bail  in  said  court,  in  twenty  days,  Sfc.     Pit.  averred 

beta  sued, as  appeared  by  therecord,  ami  held,  whether  he  so 

sued  or  not,  was  a  question  of  fact  for  the  jury,  and  trot  to 

be  tried  by  the  record  ;  and  the  prout  palet  per  recordun* 

was  useless  ;  and  that  the  pit.  might  prove   the  suing   by 

parol 

§  88.  Justices*  power  to  recognize  or  to  commit  for  ofcnctm 
contra  bows  mores,  &c.   The  justice  in  New  York  gave  judg- 
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ment  in  a  came  against  the  deft.  A ;  and  he  wed  to  him  Ck.  150. 
-very  abusive  language  in  relation  to  hia  judicial  conduct;  J}.n  3. 
though  not  while  he  was  acting  as  a  justice.  After  A  left 
his  office,  the  justice  issued  hia  warrant,  commanding  Aim  !o 
be  taken  and  commuted  to  gaol,  till  he  should  And  sureties 
for  his  appearance  at  the  next  General  Sessions  of  the  Peace, 
and  for  his  good  behaviour  in  the  mean  time.  A,  was  arrested 
on  the  warrant,  but  immediately  discharged  on  bis  giving 
bait  before  another  justice.  A,  brought  trespass  against  the 
justice  who  issued  the  warrant,  for  false  imprisonment. 
Held,  1.  The  justice  had  power  to  require  A  to  find  sure- 
ties of  the  peace,  and  for  his  good  behaviour;  and  in  default 
thereof,  to  commit  him  :  2.  The  court  said  the  object  of  the 
warrant  was  only  to  bind  the  party  to  his  good  behaviour, 
and  until  tbe  next  sessions ;  and  thia  was  lawful,  under  the 
circumstances  of  the  case :  3.  "  The  direction  in  the  warrant 
to  have  A  in  the  mean  time  committed  to  gaol,  not  being 
executed,  may  be  laid  out  of  the  case  as  immaterial :" 
4.  The  warrant  was  executed  so  far  only,  as  respected  its 
lawful  abject :  6.  The  statute  makes  it  the  duty  of  the  ma- 
gistrate to  bind  to  their  good  behaviour,  all  persons  who 
threaten  to  break  the  peace,  or  who  are  not  of  good  fame,  (Act, 
seas.  *4,eb-  70.)$.  Further ,the  court  relied  on  Regina  v. Lang- 
k#,  a  Selfc.  697, 3  Ld.  Raym.  1099,  as  justifying  the  act  done 
is  this  case:  as  in  that  case  it  was  held  by  the  K.B.  that  words 
of  slander  spoken  of  a  magistrate,  in  respect  of  his  official 
trust,  were  to  be  classed  among  oeJt/  offences,  which  mecontra 
honot  mores ;  and  for  which,  when  spoken  to  a  magistrate, 
in  tbe  actual  execution  of  his  office,  he  might  commit :  and 
when  spoken  to  him  out  of  court,  he  might  require  surety 
of  the  peace,  and  good  behaviour ;  and  in  default  thereof, 
commit.  This,  said  the  court  in  New  York,  the  justice  ought 
to  have  done;  that  is,  require,  &c.  and  presumed  be  did  89, 
or  that  A  withdrew  before  it  could  be  demanded-  Thia  case 
may  be  goad  law,  if  the  court  was  correct  in  holding  the 
object  of  (he  warrant  was  only  to  bind  A  to  his  good  beha- 
viour, till  the  next  sessions,  and  the  warrant  commanded  him 
to  be  taken  and  committed  to  gaol,  &c.  Some  may  think 
the  whole  warrant  was  illegal,  that  commanded  A  in  the  fisrt 
instance  to  be  committed  to  gaol ;  and  that  a  warrant  bad, 
ab  initio,  in  whole  or  in  part,  is  not  made  legal  by  tbe  officer's 

omitting  to  execute  it  according  to  the  direction  thereof.    10 

Johns.  R.  303,  396,  Richmond  v.  Dayton- 

Akt.  3.  Statutes  at  to  recognizance*  and  bail-  §  1 .  Eng-  3  and  4 

H»h  statute*  adopted  here,  33  H.  VI.  before  recited.  3  and  4  Aon,  c.  16, 

Ann.  c.  16,  sect-  80 ;  as  taaasignment*  of  bail  bonds.   This  j  °c,^;tTJ• 
been  practited  en,  in  all  tbe  itatn. 
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Ch.  WO.    enacts,  "that  if  any  person  shall  be  arrested  by  any  writ,  bill 
Art.  3.      or  process,  out  of  any  of  her  majesty's  courts,  (at  Westmin- 
*^-v-w     ster,)  at  the  suit  of  any  common  person,  and  the  sheriff  or 
other  officer,  takes   bait,  from    such   person,  against  whom 
such    process  is ;  the  sheriff  or  officer,  at  the  request  and 
costs  of  the  pit.  in  such  action  or  suit,  or  his  lawful  attorney} 
shall  assign  to  the  pit.  in  such  action,  the  bail  bond  or  other 
security  taken  •  from  such  bail,  by  endorsing  the  same,  and 
attesting  it,  under   his  band  and  seal,  in  the  presence  of 
Maine  aot,     two  or  more  credible  witnesses;"  (the  same  with  Stamp,  &c.) 
■■to  bail        And  if  the  bail  bond,  or  other  security  taken  for  bail,  be  forfeit- 
tionl  e.*°*     etl  >  tne  P11- in  suo°  *°tion>  »fter  such  assignment  made,  may 
67— 'u  to  of-  bring  an  action  or  suit  thereupon,  in  his  own  name :  and  the 
fence*,  c.       court,  where  the  action  is  brought,  may  by  rule  or  rules  of 
S8-  the  same  court,  give  such  relief  to  the  pit.  and  deft,  in  the 

original   action,  and  to  the  bail  upon  the  said  bond,  or  other 
security  taken  from  such  bail,  as  is  agreeable  to  justice  and 
reason ;  and  that  such  rule  or  rules  of  the  said  court  shall 
hare  the  nature  and  effect  of  a  defeasance  to  such  bail  bond, 
or  other  security  for  bail."    The  sheriff  may  assign  this  bond 
in  any  county,  and  the  pit.  may  sue  where  assigned,  or  where 
the  original  service  was.  2  Ch  on  PI.  162. 
I  E»[>.  S07.         §  2.  By  this  act,  when  bail  is  given  in  any  civil  action,  on 
Orepon  *■     mesne  process,  "  for  the  appearance  of  the  party  to  answer 
Meu.  let,      '*e  •***'»  or  lo  ao*de  '**  order  and  judgment  of  the  court 
June  30,        thereon  ;  the  bail  shall  satisfy  the  judgment  of  his  own  estate,  in 
VJ84.— 2  Ld.  case  of  the  principaPs  avoidance,  and  nan  est  inventus,  re- 
Stra'  727— 2  turned  on  'be  execution,  provided,  that,  before  judgment  in  the 
Huh.  act,      original  suit, the  bail  may  bring  him  into  court, and  deliver  him 
Feb.  90,        into  the  custody  thereof,  and  be  discharged.  And  if  tbe  prin- 
1818,  bail      cipal  avoid,  so  that  his  body  or  estate  cannot  be  had  to  satisfy 
hii'prindpnl  tne  execution,  the  pit.  may  have  a  scire  facias  from  the  tame 
u>  priwn,       court,  against  the  bail ;  and  if  they  shew  no  good  cause  to 
fee.  the  mm-  the  contrary,  judgment  shall  be  against  them  for  the  dama- 
ner,  fee.        g^  anj  CQSls  reC)>vereij  against  the  principal,  with  additional 
damages  and  costs;  and  execution  accordingly.     But  on  the 
bail's  bringing  the  principal  into  court,  before  judgment  on 
the  scire  facias,  and  delivering  him  over  to  the  order  of  tbe 
court,  and  paying  the  costs  on  the  scire  facias;  then  they  shall 
be  discharged,  and  he   shall  be  committed  to  remain  thirty 
days.     And  this  writ  of  scire  facias,  against  the  bail,  must  be 
served  in  one  year  after  rendering  final  judgment  against  tbe 
principal ;  and  the  bail  may  have  an   action    of   the  case 
against  the  principal,  for  all  the  damages  they  may  sustain. 
§3.  This  act  provides,  that  "justices  of  the  peace  shall 
i»rch  16,'     inquire  into  all  homicides,  murders,  treasons  and  felonies 
1784.—  n 

Meiiia  act,  at  to  recognizances,  c.  76. 
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dene  and  committed  in  their  counties,  and  commit  to  prison    Oh.  150. 
all  persons  guilty,  or  suspected  to  be  guilty  of  manslaughter,     Art.  3. 
murder,  (reason,  or  other  capital  offence  ;   and  hold  to  bail  all    v^v^s 
persons  guilty,  or  suspected  to  be  guilty  of  lesser  offences." 
Hence,  a  justice  may  not  bail  in  our  few  capital  cases  of 
treason,   murder,  rape,  burglary  armed,  &c.  manslaughter, 
end  arson  in  the  night  time ;  but  may  bail  in  all  other  cases, 
and   take   recognizances   that   become   the   subject  of  the 
actions  here  treated  of.     Massachusetts  Colony   law,    1641, 
was  the  same,  nearly  :  that  is,  it  made  the  same  distinction 
between  capital  and   other  cases.     But  capital  cases  have 
been  varied,  as  will  be  seen  hereafter.    This  clear  distinction 
brushes  away  a  great  deal  of  obscurity  there  is  in  the  Eng- 
lish laws,  as  to  bailable  offences. 

§  4.  By  the  judicial  act   of  the  United  States,  sect  12,  statute  of 
providing,  if  a  suit  be  commenced  in  s  State  court,  against  an  Sj^JJ 
alien,  &c.  for  above  0500,  and    the  deft,  carries  the  cause,  1788. 
by  petition,  to  the  next  Circuit  Court  in  the  district,  and 
effers  good  security  for  his  proceeding  with  effect ;  "  and  en- 
tering special  tail  in  the  cause,  if  apecial  bail  was  originally 
requisite  therein,"  the  court  must  accept  it,  &c. ;  and  any 
bail  originally  taken,  is  discharged,  and  any  attachment  made 
m  such  case,  holds,  as  it  would  in  the  State  court. 

§  5.  And  sect.  S3;  offenders  against  the  United  States  may 
be  arrested  and  imprisoned  by  any  State  justice  of  the  peace, 
or  judge  of  the  United  States,  where  the  offender  may  be 
found,  "agreeable  to  the  usual  mode  of  process  against 
offenders  in  such  state,"  for  trial  before  the  proper  court, 
and  copies  of  the  process  to  be  returned  into  its  clerk's  office, 
with  the  recognizances  of  the  witnesses,  &c.  which  the  mag- 
istrate may  require,  on  pain  of  imprisonment. 

"  And  upon  all  arrests,  in  criminal  cases,  bail  shall  be 
admitted,  except  where  the  punishment  may  be  death;  in 
which  case,  it  shall  not  be  admitted,  but  by  the  Supreme  or 
Circuit  Court ;  or  by  some  justice  of  the  Supreme  Court,  or 
a  judge  of  the  District  Court,  who  shall  exercise  their  dis- 
cretion therein."  Explained  in  part,  4  Cranch  75  to  136. 
See  Rollman's  case. 

§  6.  By  the  fourth  section  of  this  act,  it  is  provided,  "that  u-  s»™ 
bail  for  appearance,  in  any  court  of  the  United  States,  in  any  ,',„ 
criminal  cause,  in  which  bail  is  by  law  allowed,  may  be 
taken  by  any  judge  of  the  United  States ;  any  chancellor, 
judge  of  a  Supreme  or  Superior  court,  or  chief,  or  other 
first  judge  of  a  Court  of  Common  Pleas  of  any  state,  or 
mayor  ofa  city,  in  either  of  them;  and  by  any  person  hav- 
ing authority  from  a  Circuit  Court :"  but  not  to  extend,  to  a 
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can  of  death,  or  to  abridge  m  y  power  to  bail,  given  by  for- 
mer set*. 

§  7.  By  the  tenth  section  of -this  set,  it  is  provided,  thai 
the  clerks  at  tike  District  er  Circuit  Courts,  in  the  absence  or 
inability  of  the  judges,  may  take  recdgfiiwHCtef  special  bail, 
de  bene  ent,  in  any  action  therein  depending. 

§B.  la  the  revenue  lav,  of  February  26,  1796, section  3,  it 
•res  enacted  "  that  in  all  easet,  in  which  suits  er  prosneutipns 
shall  be  commenced  lor  the  recoveries  of  pecuniary  penalties 
prescribed  by  the  laws  of  the  United  Stales,  the  person  or 
person*  against  whoso  process  may  be  issued,  shall  be  hejd  ts) 
special  bail ;  subject  to  the  rulea  and  regulations  which  pre- 
vail in  civil  suits,  in  which  special  bail  ia  required." 

§9,  By  the  tenth  article  of  amendment  to  this  constitution* 
excessive  bail  ak&&  not  be  required.  Twenty-sixth  article  of 
the  hill  of  rights  of  Massachusetts,  is  the  same ;  but  what  is 
excessive  bail,  must  be  left  to  the  discretion  of  the  courts, 
under  all  the  circumstances  of  the  case,  to  determine  On 
tbe  other  hand,  if  the  Magistrate  take  insufficient  bail,  he  ia 
liable  to  be  fined  if  the  criminal  do  not  appear. 

§  10.  When  th«  deft,  or  his  bail  can  be  held  to  bail  or  not} 
8.  T.  R.  460.  But  if  the  sheriff  or  assignee  recover  judg- 
ment against  the  deft,  or  his  bail  ia  the  action  on  the  bail 
hood,  they  may  hold  to  bail,  in  an  action  on  the  judgment. 

This  was  a  sttre/adas,  and  held  a  recognisance  must  re- 
cite the  cause  of  its  caption :  2.  It  is  "  a  principle  well  settled, 
that  a  scirejaoias  can  issue  from  no  court,  but  one  in  posses- 
sion of  the  record  on  which  it  issues."  How  the  debt  must 
not  be  unliquidated,  5T.  R.  801. 

Ait.  4.  The  action  or  mil  against  bail-  §  1  As  tbe  party 
entering  into  the  bail  bond,  or  recognizing,  acknowledges  he  ia 
indebted,  if  the-  annexed  condition  be  not  performed  ;  it  is 
clear,  that  if  it  be  not  performed  in  every  part  substantially, 

Bail  Bani.    Know  ill  s 

the  count  j  of ,  jeoma 

surety,  are  jointly  and  leverafly  bound,  onto  M.  F.  Eiquirt,  iherisT  of  tba 

count/  of ,  in  the  tart,  of  $- — ,  to  be  paid  to  tbe  MM  M.  F,  or  Us 

aucceuor  in  the  laid  office,  or  auigrn.  Sealed  with  our  seed*,  and  sigpfcd 
Uii  — i—  day  of ,  in  toe  /ear  of—. 

The  condition  of  the  above  Obligation  ii  rach,  wbereai  the  abo*e  named 
J.  Hunt  is  attached,  and  hu  bod;  taken  at  the  auit  of  A  B,  of ,  (ad- 
dition,)  bj  force  of  a  writ,  dated  — -,  and  returnable  to  the  neat  Court 

of ,  to  be  balden   at  a.  within  and  for  the  conntj  of ,  on  — — , 

If  therefore,  the  (aid  J.  Hunt  ikall  appear  «/  ihi  waid  Court,  rnid  abide  tbe 
Una)  judgment,  to  be  rendered  on  that  auit,  whether  given  at  Mid  Court  of 
Common  Plea*,  or  at  the  Supreme  Judicial  Court,  then  thja  obligation  to  be 
void  ;  otherwise,  to  remain  in  full  fug*. 

Sujned,  realed,  and  delivered  (Seal.) 

m  presence  of  (teal.)  ' 
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a  suit  lies  on  the  bond  or  recognisance,  as  the  esse  may  be,    Ca.  150. 
and  asuit  by  scire  facias  is  nut  usual  form  ;  and  our  statute  in     jlr'..  4. 
civil  causes,  above  recited,  names  only  a  scire  facias.     For    ^vv 
forms  of  scire  facias  against  bail,  see  American  Precedents, 
334,  385,  386  ;  and  Massachusetts  act  of  October  30,  1784 ; 
auJ  Scire  Facias,  Ch.  190. 

§  2.  There  seemn  to  be  no  doubt  in  the  English  boohs,  but  ^  ^"* 
that  debt  lies  on  a  recognizance,  on  the  2t  H.  VI.  because  419'  417!— 
it  has  the  party's  seal  to  it,  and  so  may  be  used  as  an  obli-  Citei  Moot, 
cation,  at  common  law :  so,  debt  lies  on  a  recognizance  taken  at i.— P'ad. 
in  chancery :  so,  on  the  tenor  of  one  certified  to  the  K.  B.  :  p™>  aeJ!— 
so,  "  debt  lies  on  a  recognizance  of  bail"     The  "  acknOw-  cro.  Cu. 
ledgment  creates  a  personal  obligation  to  pay,  st  common  481.— Jone», 
law  ■"  tnd  after  judgment  against  the  principal,  8te.  the  pit  Re^1~RCogm' 
"  may  take  his  action  oidebt  on  the  recognizance  against  the        '    ' 
bail ;"  and  the  case  in   Lord  Raymond,  to  the  contrary,  is 
not  law;  and  in  debt  against  the  bail, "  you  reoito  there- 
cognisance  of  bail,  the  process  and  the  judgment  against  the) 
Enncipsl,  the  eapias,  ad  satisfaciendum,  if   issued  against 
im,  and  t\m  turn  est  inventus  returned,  and  that  the  principal 
has  neither  paid  the  debt  or  rendered  himself." 

§  3!  When  the  sheriff  takes  hail  in  oivil  causes,  it  must  be  I  E»p.  »5« 
by  bond,  with  sitret ies,  and  never  by  simple  contract  ;  there,  j^J^JE1 
debt  is  the  only  action  in  these  cases-  Only  the  sheriff,  or  -f  p..  wo, 
under-sheriff,  can  assign  a  bail  bond  ;  and  if  the  action  be  a  l>p.  309. 
on  the  bail  bond,  it  ban  be  only  in  that  court  where  the  bail  — s  8»and. 
was  given  :  for  the  writ  gives  jurisdiction  to  no  other  court.  61 '" 
Stra.  60  ;  10  Mod.  288. 

§  4.  This  was  an  action  by  the  assignee  of  a  bail  bond  j  WaJtool     ' 

and  it  was  agreed  by  the  court  and   counsel,  "  that  it  must  Bent. 2 

be  brought  in  the  same  court  where  the  bail  is  given  ;"  and  Str».  727. 
"  this  is  now  the  settled  practice  ;"  and  2  Ld.  Raym.  1455; 
2  Saund.  61,  a. 

"  In  debt  on  the  recognizance,  the  bail  are  held  to  special  l  Gap.  90S, 
bail,  but  not  so  on  a  scire  facias  ;"  and  as  debt  may  be  brought  fjj9:"^™ 
against  the  bail,  it  will   be  proper  to  consider  the  oases  on  _j  u'  ^  ' 
that  head.     Espinasse  then   states  the  process  necessary   to  790. 
entitle  the  pit-  to  debt  or  scire  facias  against  the  bail,  already 
mentioned. 

§  5  In  strictness  of  law,  the  bail  are  chargeable  after  the  l  E»p.*M>, 
return  of  the  non  est  inventus  ;  "  and  the  scire  facias  is  *]  B'Brr*r.^.j 
merely  ex  gratia  ;"  therefore,  when  the  principal  died  after  stra. 717.— 
the  return -of  the  nan  est  inven'-us,  and  before  any  scire  facias  3  Will.  67. 
issued,  it  was  held,  the  bail  were  to  be  charged.  iE»p.sn.— 

The   bail   is  discharged  where  there  has  been  an  actual  4  Burr.  2134. 
surrender;  but  that  must  be"  during  the  sitting  of  the  court;"  ~J  wa*' 
and  a  surrender  at  a  judge's  chambers  will  not  answer. 
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Ch.  150.        §  6.  But  if  an  actual  surrender  cannot  be  made,  as  if  the 

Art.  5.  principal  become  a  peer,  an  exoneretar  is  entered  on   the 

^jf~s*->  bail  piece  :  so,  the  cases  above  of  an  alien,  fltc.  sent  out  of 

l  Eip.su.—  the  country. 

Dousl.  45,  §  7.  g0j  where  a  man  had  been  pressed,  and  was  in  cnsto- 

TmdetB.  d  g9  q  jj  d    h  M  ^   tak  t    of   tnft 

hhirle  j.  .  t       •     '  .  -  ..■  .  •-■ 

1  Burr.  339,  king's  service,  except  for  a  criminal  matter  ;  to  a  civil  ac- 
Bondv.  tton,  his  bail  were  allowed  to  bring  him  into  court  by 
base.  habeas  corpus,  and  surrender  him  by  committing  him  to  the 

marshal's  custody,  and  instanter  remanding  him  to  the  Savoy, 
after  entering  an  exoneretur  on  the  bail  piece. 
Deity*.  §  8*  Substantially  on  this  principle  was  decided,  the  case 

Blake; '  of  Derby  v  Blake,  in  this  state,  Nov.  1799,  stated,  Ch.  65, 
CsMtaito  ,.  li,  head  of  Escape;  and  2  Stra-  1817;  1  Stra.  641  ;  2 
^TemT'  Slra- 915  i  x  Sa,k-  i03 1  5  D.  &  E.  401  ;  2  W.  Bl.  1179  ;  4 
lot.  East,  139  ;  3  East,  145  ;  8  D    &  E.  222  ;  5  D.  &  E.  633. 

X  Sanad.  SI        §  9"  'n  tn'B  UN<  P-  59,  it  was  held,  the  sheriff  is  bound  to 
to6I,O.Po*-  let  to  bail,  by  23  H.  V],  in   mesne  process,  on  reasonable 
temrtJ.  Han-  sureties.     He  must  take  a  bond  to  himself,  as  sheriff,  condi- 
Hwker  aha-  *'onei'  *°r  tne  deft's.  appearance   at  the  return  of  the  writ, 
liff— 2  St™.  and  for  no  other  purpose.     I   T.  R.  418  ;   Cro.   El.  B02 ; 
llS6^-i        Dyer,  119,  120  ;  10  Co.  100 ;  3  Lev.  74  j  Slra.  399  ;  2  T. 
Tvi'mxr*  R"  569-     0,nerwi».  "  to  contracts  to  the   pit.  ;  Cro.   EI. 
— 1H.BI      19°i  l  T-  R-  48*S  a  Mod-  304»  305-     1{  il  do  not  »Ppe*r 
•31.— 8  D.     on  the  record  the  bond  is  void,  the  deft,  must  plead,  23  H. 
fcE.  16*.       VI  :  so,  the  bond   must   be  taken  before  the  return  of  the 
writ,  or  it  is  void  ;  1  Ld.  Ray  m.  352 :  but  the  nature  of  the 
action   need  not  be  inserted  in  the  bond  ;  nor  does  a  small 
variance,  as  to  the  time  or  place  of  appearance,  vitiate  the 
bond-     Cro.  Jam.  286  :  2  Lev.  123  ;  6  Mod.  122  ;   10  Mod. 
327 ;  6  T.  R.  702.     If  the  pit.  take  an  assignment  of  the 
bail  bond,  he  discharges  the  sheriff :  Cites  1  Salk.  99  ;  and 
admits  the  bail  sufficient,  97  j  7  Mod.  62,  117-  Sheriff  oblig- 
ed to  assign  this  bond,  by  4  Ann,  if  requested  by  the  party. 
7  T.  R.  182.     The  under-sheriff  may  assign  in  the  sheriff's 
name.   1  Stra.  60;   10  Mod.  288. 
stw.Bl.955.      Art  5.  Declarations.  §  1.  Debt  on  bail  bond  to  appear, 
««y  »,  EUii.    and  answer  a  contempt  of  court-     Oo  oyer,  demurrer  to  the 
declaration ;  because  it  did  not  appear  the  pit.  had  authority 
to  take  bail,  nor  what  the  contempt  was  ;  and  the  deft,  fur- 
ther cited  Gitb.  84,  to  shew  that  the  party  was  not  bailable 
upon  contempt 
Bat  fiilk. '         But  the  court  said,  strictness  in  these  cases,  had  been  much 
60S.        '     relaxed  of  late  years;   and  further,  if   the  deft,   had  real 
grounds  of  exception,  he  ought  to   have  stated  in  pleading 
facts  sufficient  to  bring  the  question  before  the  court.     The 
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deft,  by  leave  of  the  court,  withdrew  his  demurrer ;  but  not   Ch.  ISO. 
putting  in  any  plea,  judgment  was  for  the  pit.  *&ri.  5. 

§  2.  In  debt  or.   bail  bond,  the  pit.  must  shew  the  bond    \^*v~^/ 
was  made    to  the  sheriff,  by  his  name  of  office  ;  but  if  the  Sua.  893, 
declaration  says  it  was  to  be  paid  to  the  said  sheriff,  and  it  l*?*8^. 
appears  on  the  whole  declaration,  taken  togeihe  ,  it  was  so,  com?Biil 
his  sufficient.  G.3."       * 

63.  In  debt  on  bail   bond,  the  deft,   had  paid  the  princi-  3W.B1.818, 
pal's  whole  debt,  and  paid  or  tendered  all  his  own  costs  ;  but  ,w^[ker  ?' 
the  court  would  not  stay  proceedings  against  him,  till  he 
should  pay  the  costs  of  the  actions  against  4he  principal 
and  the  other  bail. 

§  4.  If  a  declaration  on  a  bail  bond,  conclude,  "  whereby  l  Bot.  k  P. 
an  action  has  accrued  to  the  pit.  to  demand  and  have  of  the  58,  Morgan 
principal,"  (instead  of  bail,)  it  is  bad  on  special  demurrer.        *"  Bw8™  " 

§  5.  The  deft,  shall  not  traverse  the  arrest  of  the  princi-  g[ra,  444, 
pal ;  for  it  would  avoidall  bail  bonds,  civilly  taken,  without  Pnrrj'»  «ue, 
exposing  the  party  by  an  arrest  fli3, 

§  6.  If  the  declaration  allege,  the  bail  bond  was  assigned  waif,  408, 
by  the  sheriff, according  to  thestatute, it  is  sufficient,  though  Dnweie. 
it  does  not  say,  by  endorsement,  under  his  hand  and  seal,  in  Pnpworth.— 
presence,  #c. :  so,  if  said,  to  the  use  of  the  pit.  it  is  well.       ^Com.B*U, 

§  7.  No  action  lies  against  the  sheriff,  for  not  assigning  the  7  t.'r.  122. 
bail  bond,  if  it  be  cancelled  on  the  deft's.  returning  into  cus- 
tody, before  the  return  of  the  writ.     Stamper  v.  Milbourne- 

§  8.  And  if  the  deft,  surrender  himself,   it  is  a  good  per-  \  u0I.  &  p, 
formance  of  the  condition  of  the  bail  bond,  without  putting  in  3S5- 
bail.      Mad  dock  it.  Bullock. 

§  9.  If  in  a  declaration,  it  be  averred,  the  money  was  not  1  Cos*.  Bail, 
paid  to  the  pit.  it  is  well,  though  not  said  it  was  not  paid  to  K.  &- 
the  sheriff,  for  he  has  assigned  the  bond-     Kendal  v.  tirom- 
wick. 

§  10.  If  it  appears  in  the  declaration  of  the  sheriff's  as-  IT.R.  569, 
signee  on  a  bail  bond,  that  it  is  void  by  23  H.  VI.  the  court  |"»»«l*- 
on  motion,  will  arrest  the  judgment,  after  verdict  against  the 
deft,  on  a  plea  of  non  eat  factum;  for  it  is  ^public  act,  and 
the  court,  ex  officio,  takes  notice  of  it.     Held,  in  debt  on 
a  bail  bond,     but  this  act  applies  only  to  process  out  of  the  1  h.  bi.  468, 
courts  of  common  law,  and  not  out  of  chancery-     Hence,  no  9tu<Lv.  Ao- 
action  lies  for  refusing  to  take  bail  on  an  attachment  out  of  r'"^1,!^ 
chancery.  '     ' 

§  II.  But  no  action  lies  against  the  bail,  given  in  a  suit  by  1  Com.  BaO, 
A, against  B,  if  A  declares  against  B  and  another  jointly:  ?£*!£• 
so,  if  the  pit.  be  misnamed,  the  bail  is  not  chargeable ;  but  a  g,.  123  "' 
declaration  may  be  amended,  so  as  to  make  it  agreeable  to 
the  bail  bond. 

vol.   v.  37 
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§  12.  The  scire  facial  must  pursue  the  recognizance ;  and 
a  variance  from  it,  aa  mistaking  the  sum,  &c  is  error;  and 
also,  it  most  pursue  the  judgment;  but'it  ia  enough  to  say, 
And  Mo.  though  the  pit.  recovered  judgment :  so,  if  the  recognizance 
40?.— Cro.     be  at  the  suit  of  A ,  and  the  judgment  be  A,  junior :  so,  it 

itaSTm.  OUKht  to  pray  "ecu,ion- 

l  E*p.  570  §13.  In  debt  on  the  bail  bond,  the  deft,  cannot  traverse 

S7i,  Wot-     the  arrest  of  the  principal;  and   it  is  laid   down  in    some 
kins  t  Par-    boofc8i  ihat  to  debt,  or   scire  facias  against  bail,'  "  that  the 
444— Cro*    principal  had  paid  the  money,  must  be  pleaded  of  record;" 
El.  132.         but  there  must  be  some  exceptions  lo  this  rule,  as  if  the  offi- 
cer levy  the  debt  of  his  estate  and  do  not  return  the  execu- 
tion. 
s      j  §  14.  If  the   deft-  surrender  himself  to  the  sheriff  before 

—6  T.  R    *  tne   return  of  the  writ,   the   bail  bond  may  be  cancelled, 
753.   '  Jones  v.  Lander,  and  7  T.  R.  182 ;  5  T.  R.  401,  534 ;  7  T. 

R.  297. 
l  Com.  Bail,      Art.  6.  Other  matters  that  discharge  the  bail,  &c.  §1.  If 
Q.  2.— Fort,  there  be  a  surrender  of  the  principal,  though  he  has  privi* 
36B"  lege,  the  bail  is  discharged,  as  of  a  peer,  privileged  mem- 

hers,  J/C 

3, Mod,  87, .       §  *•  So,  if  the  principal  surrender  himself  in  discharge  of 

Pawley  v.      his  bail,  or  be  brought  in  by  them,  after  a  writ  of  error  pend- 

L"d'0*j~     ing,  which  is  a  supersedeas,  and  so  he  cannot  he  committed  in 

lOEut  too.  execution,  the  bail  is  discharged,  and  prisoner  detained   till 

judgment  affirmed  or  disaffirmed,  as  a  pledge.     1  Burr.  244  ; 

1  Caines'  9. 

3  John*.  R.        §3.  By  Massachusetts  act,  June  30,   1764,  any  time  be- 

J0'--"*80'-  fore  judgment  in  the  original  action,  the  bail  may  bring  the 

principal   into  court  and  be  discharged  ;  or  any  time  before 

St™.  461.—  judgment  against  them,  on  (he  scire  facias,  paying  the  costs 

l  Saik.31.3.—  of  it.     This  act  makes  many  material  alterations,  and  renders 

IfuBi 1217'  un'mPortar>t  many  of  the  English  nice  distinctions,  as  to  the 

2034, i"      discharge  of  bail;  still,  however,  the  principles  of  several  of 

Burr.  339—  their  cases  apply.    And  one  general  principle  will  apply  in 
lCwa.  Bail,  both  countries  ;    and  thai  is,  wherever  the  principal,  by  death, 

Mod  "a^e or  act  °^  God>  or  of  the  law,  is  taken,  as  it  were  out  of  his 

7T.  R.  355.  bail's  keeping,  before  the  day  of  surrender  allowed,  and  with- 
out any  fault  in  his  bail,  they  are  discharged  ;  and   the  ad- 
vantage to  the  bail  is  the  same  in  debt  as  in  scire  facias.  How 
taking  the  bail   in    execution  discharges   the  principal.     8 
1  Com.  B,U   Mwile  fc  Sel.  841. 

Q.3.— Hob.'  §4-  If  the  principal  abscond,  by  covin  between  him  and 
210. — Mod.  the  pit.  even  after  execution  against  the  bail,  the  principal 
X*- f**t!li  may  ^  acceP,ed  'n  their  discharge  ;  but  the  surrender  by 
3px|—  °  *  the  principal  himself,  or  of  him  by  his  bail,  ought  always  to 
be  entered  on  the  record  of  the  court ;  and  it  is,  that  be 
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renders  himself  in  discharge  of  his  bail,  and  if  in  court  not    Ch.  150. 
on  a  juridical  ilay,  it  is  void.  Art.  6. 

§  5.  So,  if  the  debt  be  paid  by  the  principal,  after  or  be-    v^-v^ 
fore  judgment  against  him,  the  bail  are  discharged  ;  as  if  he  Cro.EI.  333 
pay  it  to  the  pit.  or  to  the  sheriff,  on  capias  ad  satisfacitn-  Plea  toare- 
dwn.    And  when  on  scire  facias  against  the  bail,  to  pay  the  "0f?,™a"ce  : 
debt  or  render  his  body  to  prison  ;  on  this  recognizance  they  sgjj?  "' 
pleaded,  that  the  principal,  such  a  day,  before  the  day  in  the  a  Salk.439. 
recognizance,  paid  the  money  ;  "  and  held,  a  good  plea  with- 
out specialty )  for  the  recognizance,  as  to  them,  is  but  an  ob- 
ligation wilh  a  condition,  upon  which  they  might  well  plead 
performance."     And  this   decision  is  more  conformable  to 
sound  principles  of  law,  than  one  a  few  years  before,   (Cro. 
El.  132,)  to  the  contrary  ;  when  it  was  held,  such  plea  was 
not  good,  **  without  pleading  payment  of  record."  And  Cro. 
El.  237,  238      The  books,  however,  make  a  distinction  be- 
tween payment  before  judgment  or  after.   A  bail  bond  made 
after  the  return  of  the  writ,  is  roid.     4  Maule  &  S.  338. 

§  6.  So,  if  the  pit   after  judgment,  release  it  to  the  princi-  1  Com.  Bail, 
pal,  the  bail  are  discharged.     See  audita  querela.  1-  7- 

So,  if  the  sheriff  release  to  the  bail,  after  a  bond  given  by  2  Vent' 131- 
them,  for  the  deft's.  appearance  ;  this  is  a  good  discharge,  if 
sued  by  the  sheriff  on  the  bail  bond,  or  in  his  name  :  but  a 
release  to  the  bail  of  alt  demands,  before  judgment,  does  not  Cro°'f:]  '"79 
discharge  them,  for  it  is  no  demand  till  judgment     Fenner,  hm  «.  Mat- 
contra,  •halt 

§  7-  There  can  be  no  scire  facias,  or  proceeding  against  Man.  act, 
the  bail,  till  after  judgment  against  the  principal,  and  an  exe-  Jane  30, 
culion  returned,  that  neither  his  body,  goods,  or  lands,  can  be  J,78*1,,1-, 
found  to  satisfy  it     Cro.  Car.  481,  561  ;  Cro.  El.  185,  145,  J0? 
S15;  Lut.  1385. 

§  8.  So,  the  bail  may  plead  the  principal  was  taken  in  exe-  1  Con>.  Bui 
cution ;  for  this  discharges  them.  To  this  the  pit.  must  reply,  ,  ^0'   J— 
that  a  non  est  inventus  was  returned  on  the  execution,  and         ' 
traverse  that  he  was  taken  upon  it :  or  that  another  issued, 
and  was  so  returned,  and  traverse,  that  this  one  issued.    And  3  £,eT.  152. 
if  the  bail  plead  a  surrender,  they  ought  to  add,  as  appears 
by  the  record.  The  surrender  must  be  to  the  court  to  which 
the  proceedings  are  removed,  though  the  recognizance  be  to  stra.49, 
surrender  to  an  inferior  court:  for  this  is  according  to  the  Fretbwater 
intent,  though   not  according  to  the  letter  of  the  condition,  *-E*ton. 
and  best  answers  the  purpose  of  the  bail  bond. 

§  9,  But  bail  must  surrender  the  principal  before  the  rising  a  h.  Bl. 
of  the  court,  to  be  discharged  from  an  action  of  debt,  on  the  1593,  Lard- 
recognizance.     Hehi,  in  debt  against  them  on  the  recogni-  nM  *•  B»«- 
zance.  I*Be> 
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Ch.  150.        §  10.  So,  the  bail  may  plead  "  nultiel  record,  of  the  reeog- 

Art-  7.  nizance  aforesaid."  So,  if  the  scire  facias  varies  from  the 
v^v^  judgment,  the  deft,  may  plead  nul  lie!  record  ;  for  there  is 
1  Com.  Bail  no  such  record  as  the  pit  proceeds  upon.  And  it  is  said,  "a 
R.  8.  scire  facias  against  bail  is  never  amendable."     Held,  on  mo- 

Str».  lies,     tion  to  amend  the  scire  facias ;  and  it  is  said,  the  course  is 
fersont'  *"    *°r  t'le   P'*'   to  °»ua8h  n's   own  wr'1  i  ai>d  this  amendment 
"  may  be  to  defeat  the  bail  of  an   opportunity  to  surrender, 
which  he  would  have  done  if  he  could  not  have  been  sure  of 
succeeding  on  his  plea  :"  but  it  is  not  within  our  general  rule 
to  amend  in  such  a  case. 
aSiund.  el,      §  11    In  England,  it  seems  to  be  holden,  that  the  sheriff  is 
d.  not  liable  for  taking  insufficient    bail,  but  shall  be  amerced. 

Our  law  is  different ;  see  Sparhawk  v.  Bartlett  ;  and  our 
court  never  amerces. 
IMdh.R.  §    '2-  So,  a  bankrupt's  bail  are  discharged,  if  not  fixedhe- 

18,  Pajsoa  f.  fore  he  gets  his  certificate  of  discharge.    Same,  Kant  v.  In- 
PaytoD.    •     graham,  3  Johns.  Uas-  403.  On  motion  to  discharge  bail,  the 
evidence  must  be  by  deposition,  and  not  viva  voce.  1  Cranch, 
Rules  of  Court,  XVII. 
'  7  Man.  R.  §  13.  This  was  in  scire  facias.  The  deft,  was  bail  for  one 

169'  Wh"u  Turtter>*nddied  after  the  service  of  the  scire  facias  on  him. 
ctt.       ee     £>jsn  (ook  administration  on  his  estate,  and  was  admitted  to 
defend.     He  had  leave  to  surrender  Turner  in  discharge  of 
the  bail  bond,  and  Turner  was  committed,  &c. 
7  Mm.  R.         Scire  facias  against  bail,  the  principal  living  in  another 
2D8J&town    county-     Held,  an   execution  to  the  officer  that  served  the 
"'     illlace'    original  writ,  and  nun  est  inventus  returned  by  him,  is  suffi- 
cient to  support  this  scire  facias. 

XCro.32o Art.   7-   Execution  against  bail.    §  1.  If  judgment  be 

l  Com.  Bail    against  the  principal,  and  capias  returned, and  judgment  against 
*V  '  •■  — 1      the  bail,  the  pit.  may  sue  execution  against  either ;  and  if  he 
SCro  549"     h&ve  one  °^  tne  '**''  'n  e*ecutl0n»  ne  may  afterwards  sue 
execution  against  the  other  :  and  though  scire  facias  against 
both,  he  may  sue  execution  against  one  only.  But  if  he  have 
the  principal  in  execution,  by  the  best  authority,  he  cannot 
then  have  execution  against  the  bail.  Some  authorities  con- 
tra ;  see  2  Cro.  320  ;  2  Jon.  75  ;  1  Vent.  315 ;  2  Mod.  31S  ; 
2  Lev.l95;Lui    1273.  Butif  there  first  be  execution  against 
the  bail,  he  may  afterwards  take  execution  against  the  prin- 
cipal, and  have  both  in  execution  together. 
1  Vent.  315.       §  g  And  if  there  be  judgment  on  scire  facias  against  all  the 
h^i°r!  m"      bail,  execution  may  be  against  any  one  of  them,  without  the 
\  '     others ;  for  it  follows  the  nature  of  the  recognizance,  which 

was  joint  and  several. 
mjsTw*"        ■  3"   Thepower  of  thebail  to  seize  and  surrender  hispriri- 
Nitboli  v.       cipal.    He  may  do  it ;  1-  By  deputing*  person  or  persons  t» 
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de  it :  S.  The  persoo,  fcc  k>  deputed,  may  take  the  princi-    Gh.  ISO. 
pal  in  another  state,  as  in  New  York,  when  bailed  in  Connec-    -Art.  6. 
ticut ;  or  at  any  time*  as  on  Sunday,  or  at  midnight,  &c ;  or    -^^^^/ 
in  any   place,  as  in  his   dwelling-house,  or  other  place:  3.  See  the  word 
The  hail,  or  his  agent,  may  break  the  outer  door  of  the  house  Sunday  in 
to  take  him,  after  a  demand  to  open  it,  and  refusal ;  and  the  theindei- 
reason  seems  to  be,  the  bail  is  as  the  gaoler  of  his  principal, 
constantly  having  hold  on  him,  and  his  shunning  his  bail,  is  as 
an  escape  :  but  the  bail   must  use  no  more  force  or  severity 
than  is  necessary. 

§  4.  Trespass  for  breaking  and  entering  the  pit's,  dwelling-  ^"J,  1S0' 
house,  &c.  1.  Plea,  the  general  issue:  9.  Special  justifies-  Brook*  i  >I. 
tion,  as  bail,  to  take  the  principal ;  stating  in  what  action, 
and  how  became  bail ;  and  bow  the  bail,  and  their  assistant 
entered  the  pit's,  house,  (third  person)  to*' search  for  and  find 
the  principal,  outer  door  being  open,  &c.  And  held,  that 
bail  above  may  justify  breaking  and  entering  the  house  of  a 
third  person,  (the  outer-door  being  open,)  in  which  the  prin- 
cipal resides,  in  order  to  seek  for  htm,  for  the  purpose  of 
rendering  him  :  8.  Such  justification  is  good,  without  averring 
the  principal  was  in  the  house  at  the  time :  and  3.  In  such 
plea,  an  averment,  that  the  (lefts,  duly  became  bail,  and  enter- 
ed into  a  recognizance,  is  sufficient,  without  stating  the  prin- 
cipal waa  delivered  to  their  custody.  The  principal  objection 
was,  that  bail  could  not  enter  the  house  of  a  third  person,  to 
take  the  principal.  The  pit  cited  4  Inst.  178  ;  2  Hawk.  P. 
C.  88  ;  S  Co.  91,  Semayne's  ease  ;  and  Cowp.  1,  Lee  v.  Gan-* 
se4;  Cro.  El.  876.  The  defts.  cited  also  Semayne's  case.— 
Lord  Loughborough  said,  "  When  a  party  is  bailed,  the  bail 
bare  a  right  to  go  into  the  house  of  the  principal,  as  much 
aa  he  baa  himself;  they  have  a  right  to  be  constantly  with 
him,  and  to  enter  when  they  please,  to  take  him.  And  I 
aee  no  difference  between  a  house  of  which  he  is  solely  pos- 
sessed, and  a  house  in  which  he  resides,  by  the  consent  of 
another."  Aa  to  the  power  of  the  bail  over  the  principal, 
see  farther,  2  Show.  SOS;  5  Esp.  Cases  N.  P.  17;  Boa.  &P. 
61  ;  6  D -  Sf  E.  S47;  4  Burr.  2084,  Fowler*.  Dunn;  2  Stra. 
1217.  It  is  sufficient  if  the  declaration,  and  the  exemplifica- 
tion of  the  bail-piece  and  recognizance,  offered  in  evidence, 
agree  in  substance.  8  Johns.  R.  26,  Wood  v.  Mitchel. 

Art.  8.  Cast*  in  Maisachvseits,  further,  o>c. 

$  1-.  In  debt  on  a  recognisance,  taken  to  a  party  before  a  4  Han.  R. 
justice  of  the  peace,  conditioned,  to  prosecute  an  appeal,  it  Ml,  Bridge 
must  be  stated  the  justice  had  jurisdiction  of  the  case,  and  *Ford- 
that  the  action  has  been  entered  of  record,  in  the  Common 
Pleas ;  and  also  the  condition  must  be.  stated,  and  a  breach 
alleged. 


^'Google 


294  DEBT. 

Ch.  ISO.  §9.  The  mittimus  of  t  justice  of  the  peace  ought  to  recite 
•ftrt-  8.  the  complaint  oo  which  it  is  founded.  So,  a  recognizance 
v^v%>  to  keep  the  peace,  ought  to  be  returnable  to  the  nezi  Court 
Common-  of  Common  Pleas  ;  and  if  taken  on  a  charge  of  a  bailable 
J^'11'-  offence,  it  ought  to  be  made  returnable  lo  the  next  court  hav- 
fcWi.R.  iug  jurisdiction  of  the  offence  ;  decided,  on  a  writ  of  habeas 
497,  corpus.     The  recognizance  of  the  peace,  ought  to  be  with 

Same  in  Con-  sureties,  to  appear  at  the  next  Court  of  Common  Pleas;  "  and 
neciicut,  in  the  mean  time,  to  keep  the  peace  towards  all  the  citizens, 
£jnby' !*" ,,  -n<*  specially  towards  the  complainant" 

1   "'    _    '      §  3.  If  bail  will  surrender  the  principal  before  judgment 
373,  Rartlett  on  tne  scire  facias,  they  must  first  pay  the  costs  of  it ;  and 
*.  Fallej.       when  on  it  he  is  surrendered  and  committed,  the  pit.  may 
sue  out  an  alias  execution  against  him,  though  above  a  year, 
after  the  return  of  the  former  execution ;  for  this  is  not  with- 
in the  intent  of  the  statute  as  lo  one  year. 
Man.  flup.         §  *■  This  was  scire  facias  against  bail.   Trask  and  Coggs- 
Jud.  Court,    well,  the  principals  had   avoided;  one  of  the  sureties  was 
Not.  n us,     dead,  and  two   more  that  signed   and  sealed  the  bail  bond, 
•  Tnakft*    were  not  namea< '"  tne  body  of  il,  and  were  not  sued,  but  had 
aj,  their  names  deleted  from  the  bond  by  the  officer.     The  offi- 

cer's return  on  the  original  execution,  was  "  Essex,  ss.  Mar.  8. 
1603,  I  cannot  find  money,  nor  goods,  nor  chattels,  nor  the 
body  of  the  within   named  Daniel   Ashbey   Crescy,  in  my 
precinct;  so  I  return  this  execution  in  no  part  satisfied." 
(Signed)  Jobw  Hudson,  Dep.  Shcr. 

§  5.  In  this  case  three  sureties  were  named  in  the  body  of 
the  bail  bond,  J.  Trask,  Co'ggswell,  and  B.  Trask ;  (the  latter 
deceased)  and  three  seals  were  put  upon  it ;  these  three,  and 
two  more  signed  the  bond,  and  the  names  of  the  two  last 
were  against  two  of  the  seals.  All  fire  meant  to  be  bound. 
After  the  bond  was  executed  and  sent  to  Hudson,  the  deputy- 
sheriff,  who  took  it  for  the  sheriff;  the  obligee,  the  said  Hud- 
son, erased  the  said  two  names. '  And  it  was  held,  this  did 
not  affect  the  bond,  for  their  names  never  ought  to  have  been 
on  it ;  and  they  were  never  bound,  because  not  named  in  the 
body  of  the  bond ;  the  officer  did  not  mean  lo  take  them  as 
sureties.  Many  cases  were  cited,  which  may  be  seen  in 
chapter  103,  art.  2.  According  to  the  best  authorities,  if 
none  had  been  named  in  the  body  of  the  bond,  the  two  had 
been  bound,  and  erasing  their  names  had  avoided  the  bond, 
and  the  plea  of  non  eat  factum  had  been  good:  because, 
when  none  are  named  in  the  body  of  the  instrument,  those 
bound,  can  be  known  but  by  their  signing  and  sealing,  and 
then  all  who  sign  and  seal  must  be  alike  bound.  But  when 
some  are  named  in  the  body  of  it,  as  obligors,  and  others 
not,  they  are  clearly  distinguished ;  and   the  mere  signing 
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aed  sealing  only,  does  not  make  the  Utter  parties  to  the  con-    Cm.  150. 
tract.     But  see  Smith  v.  Crocker,  ante,  e.  139 ;  Munf.  S9S.    Jirt.  8. 
B.  &  P.  signed  and  sealed,  but  there  was  >■ total   blank  for    \^«-v-*^ 
U.'n  name  in  the  penal  part  ok  the  bond  :  but  his  name  was 
mentioned   in  the   condition-     Held,  he  was  bound.     See 
Dobson  v.  Keys,    Cro.  Jam.  861 ;  Cromwell  v.-Grunsden,  3 
Salk.863;  Wilkinson  v.  M'Lochlen  &al.,   1  Call,  49. 

§6.  In  this  case  also,  a  motion  was  made  in  arrest  nf  judg- 
ment, on  the  insufficiency  of  the  return ;  because  it  did  not 
express  the  officer  could  not  find  estate,  and  there  might  be 
reui  estate,  and  yet  the  return  be  true  ;  the  substance  of  the 
officer's  return,  prescribed  by  the  bail  act,  being,  that  no 
goods,  lands,  or  chattels,  can  be  found,  &c. ;  but  the  motion 
was  overruled. 

§  7.  In  this  case  it  was  decided,  that  the  bail  is  discharged,  i  Mm.  R. 
of  a  bankrupt,  if  not  fixed  before  he  obtains  his  certificate.  SJ?;  e*J'™>, 
1  Burr.  244,  436.  „„'*.  UfiT 

§S.  This  was  scire  facias  brought  against  bail.     The  deft.  m*».  R. 
pleaded  in  bar  of  execution,  that  after  the  principal  was  ar-  481>  Cfaam- 
rested,  he  became  a  bankrupt,  and  had  his  certificate  allowed  f"?  J,",""1™ 
him ;  and  also,  that  the  debt  was  due  before  he  became  a  Nojtttctl. 
bankrupt,  and   should  have  been  proved  under  the  commis- 
sion.    The  court  held,  that  this  plea  was  good  ;  and  that   the 
bail  was  not   bound  to  surrender  the   principal.     Held,  on  13  Man.  R. 
general  demurrer.     But  it  is  no  discharge  of  ihe  bail,  if  the  93,  Hamng- 
principal  enlist  in  the  army.    The  court  held  further,  though  ton  *■ Uaaa- 
the  principal  on  the  bail   bond,  is  in  the  custody  of  bis  bail, 
yet  they  cannot  surrender  him  to  the  sheriff,  but  to  save  the 
bond  below,  in  England  :  and  if  the  condition  be  broken,  the 
sheriff  or   the   ph.  as  assignee,  must  sue  the  bond.     If  the 
deft,  appear,  and  put  in  bail  above,  it  must  be  by  recogni- 
zance before  tbe  court,  or  some  judge,  or  a  commissioner,  and 
this  is  filed  of  record.    The  condition  of  the  recognizance  is, 
that  the  deft    pay   the  debt,  or  surrender  his  body,  to  be 
taken  in  execution;  or  that  the  bail  pay  the  debt.     If  the' 
bail  surrender  the  principal  before  judgment,  or  after  judg- 
ment, and  before  non  eat  inventus  be  returned  on  the  execu- 
tion, the  condition  is  saved.     So,  if  before  that  return  the 
principal  die,  or  be  taken  from  his  bail's  custody,  by  act  of 
parliament,  it  is  saved.     There,  when  the  bail  can  no  longer 
be  discharged  by  law,  or  by  the  rules  of  the  court,  it  is  con- 
sidered as  fixed  :  so   fised,  if  the  principal  die  after  non  est 
inventus  is  returned.     Our  law  is  somewhat  different;  deft, 
by  his  bond  to  the  sheriff,  is  to  appear  and  answer  the  pit , 
and  abide  by  the  judgment  in  the  action ;  that  is,  satisfy  the 
pit's,  judgment,  or  surrender  himself   in  execution  :  and  if 
neither  be  done,  the  bail  shall  pay  tbe  debt.    This  bond  is 
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Art.  8. 


S  Mm,.  R. 
964,  Parker 

•,  Chandler. 


8  Man.  R. 
490,  Rice 

ft  al.  v. 


10  Mm.  R. 

to,  Co  bum 


so  far  a  matter  of  record  when  returned,  that  the  pit  may 
sub  out  a  scire  facias  on  it,  in  his  own  name,  against  the  bail ; 
so  has  ever  been  our  practice ;  sanctioned  by  the  Provincial 
act,  5  W.  fy  M.  Principal  cannot  be  surrendered  till  the 
writ  is  returned.  Then  follow  our  statutes  as  to  bail  and  exe- 
cutions. A  surrender  to  the  sheriff  of  the  principal,  by  the 
bail,  before  the  execution  is  returned,  saves  the  bail ;  and 
the  sheriff  having  the  execution,  must  commit  him  in  execu- 
tion. So,  the  bail  bond  is  saved  if  he  die  before  the  return. 
So,  after  it,  and  before  judgment  against  the  bail,  on  the  scire, 
facias,  they  surrender  the  principal  in  court,  so  that  he  may 
be  committed  and  charged  in  execution  ;  the  bail  is  dis- 
charged, paying  costs  on  the  scire  facias.  But  if  the  princi- 
pal die  at  any  time  after  the  execution  is  returned  unsatisfied, 
and  non  est  inventus  endorsed,  the  bail  is  not  discharged. 
The  bail  then,  in  this  State,  are  not  fixed  until  judgment 
against  them ;  unless  by  the  death  of  the  principal,  after  the 
return  of  the  execution.  Judgment  against  the  bail  is  for  the 
amount  of  the  former  judgment,  and  interest  on  it  from  the 
time  that  judgment  was  rendered  to  the  award  of  execution 
on  the  scire  facias.  Here  it  is  the  bail's  right  by  law  to  be 
discharged,  on  surrendering  the  principal,  before  judgment 
against  them  on  the  scire  facias  Hence,  the  bail  may  plead 
any  matter  in  discharge,  that  is  sufficient;  as  that  the  princi- 
pal has  been  taken  on  an  alias,  or  judgment  satisfied  after 
return  of  the  first  execution,  or  that  the  judgment  is  released, 
or  reversed,  &c. 

Three  points  settled  in  Sparhawk  v.  Bartlett;  see  c.  73, 
art.  11;  and  Albee  «.  Bartlett,  c.  85;  and  sundry  cases  in 
this  State,  under  the  heads  of  Officers  and  Kscnpes. 

§  9.  In  this  case  against  bail,  the  court  decided,  that  it  is 
no  sufficient  excuse  for  bail  not  surrendering  their  principal, 
that  he  is  confined  in  the  stale  prison.  How  the  officer  be- 
comes surety  in  the  bail's  place.  1 5  Mass-  R.  Si. 

§  10.  Held,  that  after  final  judgment,  bail  cannot  surrender 
their  principal:  but  "if  the  pits,  neglect  to  sue  their  execution, 
and  get  a  return  of  it,  so  as  a  scire  facias  be  not  served  on 
the  bail  within  a  year  from  the  rendition  of  the  judgment, 
the  bail  will  be  discharged  of  course.  If  execution  issued 
out,  the  bail  may  surrender  the  principal,  to  the  officer  hav- 
ing charge  of  it :  or  he  may  wait  the  return  of  the  scire  facias, 
and  then  make  the  surrender  in  couri." 

§11.  This  was  scire  facias  against  bail-  Held,  the  bail 
bond  was  good,  though  the  christian  names  of  both  the  pits, 
were  mistaken  in  the  bond ;  for  it  contained  a  sufficient  de- 
scription of  the  pits- 


,d  by  Google 


RECOGNIZANCE  AND  BAIL.  297 

§  12.  This  was  a  scim  facias  oa  a  recognizance,  entered  into   Ch.  150. 
by  the  deft,  before  a  justice  of  the  peace,  for  his  appearance     Art.  8. 
at  the  next  Municipal  Court  in  Boston,  to  answer  to  the  com-    \^w 
monwealth,,/o7-  selling   mixed  liquors;  part  thereof  being  e  Mm*.  R. 
spirituous  ;  without  being  duly  licensed.     Deft,  demurred  to  *n> Com- 
the  declaration ;  and  held,  such  Justice  could  not  hold,  one  to  ™Q^ei ' 
bail  for  such  offence,  as  it  might  be  prosecuted  by  informa- 
tion, qui  tarn,  as  well  as  by  indictment.  "  For  no  man  is  lia- 
ble to  imprisonment,  or  to  find  bail  to  answer  to  the  common- 
wealth, unless   when  he  shall   appear  to  answer,  the  'com- 
monwealth shall  have  an  indefeasible  right  to  prosecute  him." 
"  If  the  law  were  not  so,  a  man  accused  might  suffer  impri- 
sonment for  months,  and  yet,  eventually,  could  not  be  hold- 
en  to  answer."     How  the  year  is  computed,  as  to  bail,  see 
Swett  u.  Sullivan. 

§  13.  This  was  debt  on  recognizance  before  a  justice:  7  Mm.  It. 
conditioned  to  prosecute  an  appeal  from   his  judgment,  to  **i  j*!*^"* 
the  Common  Pleas.     Held,  the  declaration  must  allege  the  *'  Iord»JUB- 
recognizance   was  returned  to,  and   made  a  record  of,  that 
court ;  and  must  be  declared  on  as  such. 

§  14.  This  was  scire  facias  commenced  in  the  Common  7  **«•■  B- 
Pleas,  for  execution  on  the  deft's.  recognizance  to  the  pit.,  *^:  -jj!?0* 
before  a  justice  of  the  peace,  conditioned  to  appear  in  the 
Municipal  Court,  and  answer  to  the  pit.  in  a  case  of  bastardy. 
Held,  1.  The  justice  taking  a   recognizance,  must  return  it 
to  the  court,   when  the  recognizor  is  to  appear.     8.  If  such 
has  not  power  to  award  execution   upon  a  scire  facias,  it 
must  certify  the  recognizance  to  some  court,  where  such  ex-     „      R 
ecution  can  be  awarded.    3.  A  justice  of  the  peace  can  bind  a96*M«riiU 
the  putative  father  of  a  bastard  child,  to  answer,  only   by  v.  Prince. 
taking  a  bond  to  the  mother ;  and  not  by  recognizance.  This  7  M"i.  R. 
third  point,  also,  in  another  case  in  Cumberland,  was  settled :  Zvfnm 
and  observed  the  statute  had  named  a  bond. 

Scire  facias  against  bail,  and  held  to  answer,  though  the 
execution  against  the  principal  was  made  returnable  at  an 
earlier  day,  than  by  law  it  should  have  been. 

§  15    Morey  was  brought  before  a  justice  of  the  peace,  5flMrM'R" 
on  the  complaint  of  one  J.  P. ;  and  the  justice  required  monWe»i"th 
Morey  to  recognize  with  sureties,  to  keep  the  peace,  &c,  „.  Morer. 
duringonc  year  ;  also  to  pay  costs  ;  and  be  not  doing  this, 
the  justice  committed   him.     On  motion,  a  habeas  corpus 
issued,  and  the  sheriff  brought  him  into  court :  he  was  dis- 
charged; and  the  court  said  the  justice's  order  was  illegal; 
not  only  in   requiring  Morey  to  pay  costs,  but  also  in  de- 
manding sureties  of  the  peace  for  a  year,  instead  of  ordering 
him  to  recognize  to  appear  at  the  next  term  of  the  Common 

Tot.  v.  38 
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Fleas  :  and  in  the  mean  time  to  keep  the  peace,  &c  Court 
may  take  bail  for  any  time.  See  Rex  v.  Bowes,  post,  arti- 
cle 9. 

§  ]  6.  This  act,  in  all  actions  of  scire  facias,  in  the  Supreme 
Judicial  Court,  or  Common  fleas,  in  behalf  of  the  common- 
wealth, brought  to  recover  the  penalty  or  forfeiture  of  any 
recognizance,  entered  into,  in  criminal  cases,  by  principal 
or  sureties,  or  by  witnesses  to  appear  at  either  court,  and 
give  evidence  on  the  part  of  the  state,  authorizes  said  court 
(intend,  onjy  to  remit  "  the  whole,  or  any  part  of  the  penalty  of  such 
to  caie«  of  recognizance,  upon  such  terms  and  conditions  as  to  them 
mi  a  voidable    gha]i  seem  reasonable  and  just," 

accident!!.  g  j7  <j>his  was  scirefacias  on  a  recognizance  entered  into 

6Mu9.  R.     jn  tne  j\funicipai  Court,  in  Boston,  by  one  adjudged  the  puta- 

v.  BraDDan!    tive  father  of  a  bastard  child.    The  defts.  pleaded  an  award 

&tJ.  and  satisfaction,  and  a  verdict  was  found  for  them.  The  pit 

moved  for  a  new  trial  ;  and  on  it  was  not  allowed  to  object 

to  this  plea,  the  court  said  it  was  on  record,  and  objection  to 

it  ;  and  if  the  plea  be  bad,  the   pit.   must  seek  her  remedy 

by  „ror. 

3  Dallas  §  1S"  This  was  debt  brought  by  a  state  against  an  alien, 
487  476.   -   on  a  recognizance  forfeited,  to  be  of  the  good  behaviour,  &c. 

Held,  this  was  a  suit  of  a  criminal  nature,  and  so  not  re- 
movable  from  a  slate,  to  a  federal   court      Respublica  v. 
Cobbet. 
ii  m      R        §  19'  T'1's  was  a  sc*re/ac*as  on  a  recognizance,  taken  by 
33^  ***■    -  a  justice  of  the  peace,  from  one  charged  with  homicide  :  and 
held  to  be  merely  void  ;  as,  by  the  statute,  the  justice  had  no 
power  to   take  it.     Nolli  prosequi    entered    to    the   scire 
facias- 
13  Mau  R        §  2"p  Debt  lies  on  a  recognizance  to  the  Commonwealth, 
1, 3.     "        as  well  as  a  scirefacias  ;  was  acknowledged  before  a  justice 
of  the  peace,  conditioned  for  the  d  eft's,  appearance  as  a  wit- 
ness in  the  Municipal  Court,  in  Boston,  for  the  state.  Decided 
on  a  plea  in  abatement,  and  demurrer  to  the  plea. 
7D.  &E.  §  81.  Regularly,  a  man  cannot  be  twice  arrested  for  the 

470.— 8  same  cause.  This  was  formerly  rigidly  adhered  to  :  but 
sT'Nes.  there  are  many  modern  exceptions  to  this  rule,  as  in  Turton, 
943,"  1209.—  v.  Hayes.  Stra.  139.  Held,  after  nonpros,  in  the  first  action, 

4  tiurr.  2503.  the  deft  should  find  bail  in  the  second:  for  the  pit  paid 
— Cowp.  73-  costs  jn  the  first,  &c. ;  SO  where  the  bail  is  foresworn,  and 
jjjjj.la'*  not  sufficient,  8  Stra.  1216  ;  3  East,  313  :  so  Bates  v-  Barry, 
Stra'.  148,  c.  65,  a.  2,  s.  24 ;  3  W.  Bl.  309  ;  8  East,  334  ;  2  Bos.  and 
1243, 1078.    P.  416  ;  4  D.  &  E.  570  ;  8  D.  &  E.  756  ;  Brander  v.  Kobson, 

a.  3,  s    10;  8D.  fy  E.  85. 
Kirby'sR.  §  22-  Held,  1.  The  statute  in  Connecticut  holds  the  bail, 

"bo,  Fitch  r.  in  case  of  the  principal's  avoidance  ;  and  a  return  of  non 


,d  by  Google 


RECOGNIZANCE  AND  BAIL.  299 

erf  inventus,  on  the  execution :  2.  If  it  be  returned  before  (he   Ca.  150. 
return  day  ;  of  this  the  bail  cannot  take  advantage,  unless    Art.  8. 
be  proves  he  thereby  sustains  a  loss  :   3.  If  the  officer  be  pre-    s^v^ 
vented  taking  the  debtor,  by  his  resistance  or  avoidance,  so 
that  he  cannot  be  taken  without  evident  danger  or  peril  to 
the  officer,  of  his  life   or  some  bodily  hurt,  and  thereon  he 
returns  the  execution,  non  est  inventus,  the  bail  is  held  :  for 
it  was  as  much  the  duty  of  the  bail  to  render  the  body,  as 
the  officer's  to  take  it. 

§83.  It  is  necessary  if  the  pit.  require  it,  that  two  real  8  John1*.' R. 
persona  be  bail  above  }  Coleman,  44.  A  foreigner  may  be  ^0n™'!i"' 
held  to  bail  on  our  laws,  though   not  liable  to  be  arrested  on  i  j, 


those  of  his  own  country,  and  on  a  contract  made  there.  390,  Britt 

§84.  The   deft's.  attorney  gave    notice   of  special    bail  »**:*** 
before  judgment:  but   it  was   not  actually  filed.     Ordered  NotAtn- 
to  be  fifed  nunc  pro  tunc;  and  that  the  defts.  attorney  pay 
costs. 

§  25.  In-  actions  on  bail  bonds,  the  equity  powers  of  the  Colemsn  65, 
court  to  relieve,  can  never  be  exercised  until  after  forfeiture  V."\tii *' 
of  the  bond ;  as  before,  there  is  no  ground  of  equity  made ;    "  ' 
and  where  five  are  sued,  and  four  arrested,  and  bail  by  mis- 
take is  taken  for  the  appearance  of  the  fifth ;  and   the  five 
are  sued  on  the  bond,  the  court  will  not  interfere  on  motion, 
but  will  leave  (he  defts.  to  their  pleas,  though  (he  four  arrest- 
ed, for  themselves  entered  bail  above,  to  which  no  exception 
had  been  taken. 

§26.  The  court  indulges  bail  when  they  need  time  to  sur-  Coleman, 
render   their  principal ;  but    when   they  defend    the   suit,  116, 
they  arein  the  situation  of  other  defts. 

§  27.  If  from  a  change  of  attorney,  a  bail  bond  taken  by  g^3^"*"'  *• 
a  pit.  deputized  to  arrest,  be  lost,  after   verdict,  the  court  Whipple." 
will  give  leave  to  file,  nunc  pro  tunc;  common  bail. 

§26.  Surrender  by  bail.  Hail  is  sued  on  the  recognizance;  Coleman, 
the  deft's.  sickness  is  a  good  excuse  for  not  surrendering  the  I?8'  ,oe> 
principal,  within  eight  days  after  the  return  of  the  process,  B°*de^ 
if  the  surrender  be  in  a  reasonable  time  afterwards,  and  of  &  B].— i 
necessity  bail  may  depute  an  agent  to  make  the  surrender  John'*.  Ca. 
And  a  surrender   by  one  of  two  bails  is  good  for  both  :  If  ^j"^!01*" 
sued  jointly,  the  first  taken  has  time  to  surrender  till  the  last  Ballard  '». 
is  taken :  If  sued  separately,  they  may  be  fixed  separately.       Eibbe. 

§  29.  Bail  to  the  sheriff  is  relieved  in  all  cases  on  the  re-  ]  John*.  R. 
turn  of  the  writ  against  them  :  Bulkley  v.  Colton.  If  the  bail  sis,  521. 
bond  suit,  court  and  place  of  the  defts.  appearance,  are  sub- 
stantially staled,  it  is  sufficient. 

$30.    If  the  principal  die  after  the  day  on  which  the  bail  J(C,,IR,",.R- 
is  said  to  be  fixed,  the  latter  is  without  remedy  :  but  if  before  £olie  „* 
fixed,  the  principal  bankrupt,  the  bail  is  discharged.  Blackford. 
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Ch.  150.       §  31.  The  court  will  enlarge  the  time  to  surrender  the 
•Art.  S.     principal,  when  the  writ  against  bail  is  returnable  so  soon 
-^-v-*.<   after  service,  that  the  deft,  from  the  distance  at  which  the 
principal  resides,  cannot  surrender  him  in  proper  time.     3 
Caines'  R   136,  Van  Renselaer  v .  Hopkins. 
3  D»t'i  Ca.        §  38.  Right  to  arrest  the  principal  by  the  bail,  is  transi- 
^b  rt"ft«i  '0ry>  an^  may  °*  exercised  wherever  the  principal  is  found. 
*"  2.  The  bail,  in  arresting  the  principal,  can  use  no  more  force 

than  is  necessary  for  the  purpose,  and   if  more,  the  bail  is 
liable  for  false  imprisonment. 
lfMr  °*"        £  33'  *n  case  a  sheriff  had   an  execution  against  A, 

&»]       *       ne^  to  ba"  on  attachment,  and  made  due  search  for  A,  and 
•.Cook.         not  finding  him,  returned  non  est  inventus,  before  the  sixty 
days  were  expired.     In  a  suit  on  the  bail  bond;  held,  no 
defence,  that  the  return  was  made  in  forty  days,  and  after- 
wards the    debtor   was  publicly  abroad,    and    the    sheriff 
knew  it. 
3  John*.  E.        §  34.    Several  suits.  The  endorsee  of  a  promissory  note 
Jj™.  .^e'we  sued  the  maker  and  endorser,  in  two  actions ;  and  A  became 
be  au«d,  a      special  bail ;  the  pit  got  judgment   in   both  suits,  August, 
CH.«u.mu«t    1810,  and  a  fi.  fa.  against  the  maker,  returned    satisfied, 
iima  Bgninst   November,   1810.     The  pit.  sued  out  a  ca.  sa.  against  the 
and  Strat?  endorser,  and  returned  non  est,  in  January,  1811.     In  debt 
intent™  be     on  the  recogizance  for  bail,  his  bail  pleaded  payment,  and 
returned.       a  get-off  of  the  amount  paid  by  the  maker,  as  money  had  and 
received  to  his  use.     Held,  no  plea;   the  recognizance  being 
forfeited,  and  judgment  must  be  for  the  penalty  :  but  that 
the  deft,  might  show  the  maker's  payment  in  mitigation  of 
damages;  so  that   he  would  be  liable  but  for  the  costs  ;  in 
the  action  against  the  principal,  as  damages,  and  costs  of  the 
suit  on  the  recognizance  ;  that  there  might  be  judgment  j7ro 
forma,  for  the  penalty  ;  and  execution  issued  for  such  dam- 
ages and  costs.  9  Johns,  R.  337,  Wattles  v.  Laird. 
1 W.  Bl.  393.      §  35.  Payment  by  the  principal  must  be  pleaded  by  the  bail, 
"'  _'•        lie.  The  deft,  after  verdict,  had  leave  to  plead  his  insolvent 
» Jo'bn'e  R.     discharge,  puis  darrein  continuance,  paying  costs,  but  neg- 
3M,  Mecba-  lected  to  comply  with  the  condition  of  the  rule  ;  and.  judg- 
"'h*  B^fk     ment  perfected  against  him.     Held,  he  could  not  afterwards 
"'•         '      avail  himself  of  his  discharge.     Hence,  on  motion  of  the  bail, 
the  court  would  not  order  an  exonereturto  be  entered  nn  the 
bail  piece. 
SOOJ&Hnrj        $  36"   Wnai  ** tnf  P??*-  discharge.    "On  a  surrender  and 
r.  Monro"!!1   commit  Htur  of  the  deft,  by  his  bail,  the  pit.,  in  writing,  con- 
al.  sented  to  an  exoneretur.    Held,  a  good  discharge, as  it  re- 

garded the  pit.,  as  the  exoneretur  might  be  entered  at  any 
time  by  the  bail ;  and  pleaded,  the  pit.  is  prima  facia  enti- 
tled to  recover  his  debt  in  a  suit  on  the  prison  bond. 
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Art  9.  *$s  to  keeping  the  peace,  and  good  behaviour.  §  1.  Ch,  150. 
Under  this  head,  two  material  inquiries  are  to  be  made.  Who  Jtr\.  9. 
are  liable  to  be  bound  to  keep  the  peace,  and  be  or  the  good  \^s— w 
behaviour .'  2.  When  is  a  recognizance  therefor  forfeited  ? 

§  S-  By  this  act,  justices  of  the  peace  may  bind,  by  recog-  Mem.  act, 
□izance,  to  appear  at  court,  &c.  all  "  affrayers,  rioters,  din-  ™^?h  18> 
turbcrs,  and  breakers  of  the  peace,  with  sureties  to  keep  the 
peace,  and  be  of  the  good  behaviour,  till  the  sitting  of  the 
court  they  are  bound  to  appear   at,   and    commit   such  as 
refuse  to    recognize,  &c. ;    (and    among   others)  recognlise 
"  dangerous  and  disorderly  persona."  8.  The  expression  is 
34  E.  III.,  ch.  1,  is,  "persons  not  of  good  fame"     Under  4Bl.Com. 
these  words,  not  of  good  fame,  it  is  held,  any  man  may  be  263— H»w. 
recognized  to  be  ofthc  good  behamour,  for  causa*  of  scandal  nnckntK  : 
against  good  morals, as  well  as  against  the  peace  ;  for  his  con-  teonrit;  was 
nexion  with  women  of  bad  fame,  in  or  out  of  his  house ;  or  taken  at 
for  words,  tending  to  scandalize  the  government;  or  in  alius*  ?°aua^ 
of  the  officer's  of  justice ;  night  walkers,  eavesdroppers ;  such  oJVwriiof 
as  keep  suspicious  company,  or  are  reported  to  be  pilferers  ruppiitava 
or  robbers ;  such  as  sleep  in  the  day  and  walk  in  the  night ;  Pvva  bJ>  * 
common  drunkards;  whore  masters ;  putative  fathers  of  dm-  fJ^boT" 
lards  ;  cheats ;  idle  vagabonds ;  and  other   persons,  whose  faun,  rr  to 
misbehaviour  may  reasonably  bring  them  within  the  general  88.— 1  Haw. 
words  of  the  statute,  as  persons  not  of  good  fame.    These  Fj,c*  133-— * 
words  are  very  general,  and  so  is  the  above  construction  of  mif",  je° 
them.  And  this  description,  persons  not  of  good  fame,  is  not.  m  and  it  for 
the  same  with  that  in  our  statute,  "  dangerous  and  disorderly  fear  of  dm- 
persons."     Nor  has  the  construction,  as  far  as  known,  been  SSMf^Bo1. 
the  same  :  there  were  no  words  so    vague  in  the  colony  or  faun,  ffifc 
province  laws.     And  Hawkins  is  aware  that  caution  ought 
to  be  used  in  practice  on  the  English  statutes*,  and  hence, 
observes,  that  though  it  is  just  to  compel  a  suspected  person 
to  give  security  to  the  public  against  misbehaviour,  that  is 
apprehended ;  yet  it  would    be  hard,  upon  such  suspicion, 
without  the  proof  of  any  actual  crime,  to  punish  him  by  for- 
feiture of  his  recognizance.     If  this  caution  is  necessary,  as 
to  the  forfeiture  of  it,  it  is  as  to  the  taking  a  recognizance, 
since,    if  the  person  called  on  to  recognizance,  cannot  get 
sureties,  he  may  be  committed  to  prison. 

§  3,  4.  Every  justice  of  the  peace  is  bound  to  take  recogniz-  4Bl.Com. 
ance,  to   be  of  the  good  behaviour,  towards  any  individual  *^a'  !£*jr' 
complainant,  if  he  will  swear  that  "he  is  actually  under  fear  ^T^  m«L 
e^f  death,  or  bodily  harm, and  will  shew  that  he  hasjust  cause  131, 133. 
to  be  so,"  and  that  he  does  not  require  such  security  out  of 
malice:  and  the  party  may  be  committed  till. he  finds  such 
security  or  sweties,  as  the  justice,  in  his  discretion,  may  re- 
quire. 
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Cii.  150.       §  5.  In  this  case,  Dr.  Lane  was  bound,  with  sureties,  to 
Art.  9.     keep  the  peace,  for  his  rudeness  and  violence  to  Mrs.  Dennis, 
s^-v^'   the  mother  of  an  heiress,  he  pursued  from  place  to  place,  in 
a  Mod.  131,  a   manner  that  gave  strong  grounds  of  suspicion  he  meant 
132,  Mr«.       to  carry  her  off.  Court  held,  1.  The  doctor's  coming,  in  des- 
Dr?Lane.      P'te  of  tne  molner'8  prohibition,  and  against  her  will,  and 
rudely  forcing  himself  by  her,  to  go  to  the  daughter's  cham- 
ber, &e-  was  good  cause  to  require  security  of  the  peace:  3. 
The  court  held,  this  demand  for  the  security   of  the  peace, 
ought  to  be  fresh  after  the  cause  of  fear  given  ;  for  suffering 
considerable  time  to  elapse  before  the  demand,  is  evidence 
the  party  was  not  afraid.     But  when  there  is  an  old  offence, 
which  one  ought  to  give  security  of  the  peace  for,  and  a  fresh 
occasion  is  given,  which  gives  probable  reason  to  believe  the 
old  grudge  continued,  the  court  will  order  the  security  to 
a  Hod.  132.  beep  the  peace.     Stated  in  a  note,  that  all  the  cause  of  bind- 
—12  Mod.     ing  to  the  peace,  ought  to  appear  in  the  articles  which  are 
*""•  sworn  to  by  the  party,  and  ought  to  be  read  in  the  presence 

of  the  accused.  In  this  note  it  was  stated,  the  recognizance 
taken  by  the  court,  ought  to  be  for  a  year  and  a  day.  See 
note  annexed-* 
'  l  Haw.  127.  §  6.  When  a  person  has  just  cause  of  fear,  that  another 
will  burn  his  house,  or  do  him  a  corporeal  hurt,  or  that  he 
will  procure  others  to  do  such  mischief,  he  may  demand  the 
surety  of  the  peace  against  him  ;  and  according  to  the  better 
Dalt  116       opinion,  if  he  be  threatened,  to  be  imprisoned. 

§  7  But  the  peace  shall  not  be  granted  to  a  man,  merely 
4  Com.  D.  because  he  is  at  variance,  or  is  engaged  in  a  suit  with  his 
507.— n  neighbour :  nor  for  a  battery  or  trespass  that  is  past,  or  any 
Mod.  248.      breach  of  the  peace  that  is  past :  but  persons  taken  in  houses 

of  ill  fame  may  be  bound,  &c. 
lSfc    "  §s-  Forfeiture  of  the  recognizance  forth*  good  beftaviour 

may  be  for  all  the  same  means,  for  which  it  may  be  requir- 
ed, and  for  some  other  causes ;  as  by  going  armed,  with  un- 
usual attendance,  to  the  terror  of  the  people ;  by  speaking 

'According  to  our  law  and  practice,  I  he  person  fearing,  mo  it  complain 
to  a  justice  on  oath,  "  that  be  hai  juit  cauf e  to  fear,  and  doth  fear,"  that 
■neb  a  one  "  will  do  him  >omo  great  bodily  injury  ;  and  that  he  ii  actually 
afraid  of  death,  or  some  great  bodily  harm,  from  the  (aid — —  i"  and  that  be 
doea  not  make  this  complaint  out  of  malice,  ill-will,  or  for  vexation  ;  and 

praya  legal  proceaa  against  the  said .    He  may  be  bonnd  to  keep  the 

peace,  and  be  of  the  good  behaviour,  especially  toWarda  the  complainant. 
The  complaint  is  aigned  and  sworn  to  ;  a  warrant  issues  in  common  form, 
to  the  sheriff,  to.;  and  the  accuaed  is  bound  to  appear  at  the  next  Court 
of  Common  Fleas,  to  be  holden  in  the  county,  and  to  keep  the  peace,  and 
be  of  the  good  behaviour  in  the  mean  time,  especially  towards  the  audi 
.  ■—  |  at  that  conrt  the  accused  it  discharged,  if  no  one  appear  there  to 

11  Mod. 248.  renew  the  complaint.    The  justice  must  state  the  cause  of  tuapioion.   be- 
fore ha  can  require  sureties  of  the  good  behaviour. 
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words  tending  to  sedition,  or  by  committing  any  of  the  acts  Oh.  150. 
it  was  intended  to  prevent ;  but  not  for  giving  fresh  cause  of  Art.  9. 
suspicion  of  that  which  perhaps  may  never  actually  happen,    v^vv 

§  9.  So,  a  recognizance  given  to  keep  the  peace,  will  be  4  Bl.  Com. 
forfeited  by  any  actual  violence,  or  even  an  assault  or  me-  *s*.— Haw. 
nace  to  the  person  of  him  who  demanded  it,  if  a  special  one  ;  13°- 
"  if  general,  by  any  unlawful  act  whatever,  that  is,  or  tends 
to,  a  breach  of  peace."    But  a  bare  trespass  on  the  lauds  or 
goods  of  another,  which  is  the  ground  of  a  civil  action,  unless 
accompanied  with  a  wilful  breach  of  the  peace,  is  no  forfei- 
ture of  the  recognizance ;  nor  are  mere  reproachful  words, 
as  calling  a  man  a  knave  or  liar  ;  but  words  that  amount  to 
a  challenge  to  fight,  are- 

§  10.  A  recognizance  for  good  behaviour  will  be  forfeited  4Cmb.D. 
by  any  act,  which  is  a  forfeiture  of  a  recognizance  for  the  60e* 
peace  ;  or  by  any  act  which  is  a  reason  for  requiring  surety 
for  good  behaviour ;  as  for  being  drank.  So,  for  an  escape 
from  a  constable,  after  an  arrest,  upon  suspicion  of  a  crime. 
»  Lev.  166.  So,  if  he  go  in  company  with  riotous  malefac- 
tors. Cro-  El.  86  :  or  with  weapons,  in  a  hostile  manner,  id. ; 
or  threatens  another  to  beat  him,  or  fight  with  hint ;  4  Inst- 
181 :  or  if  he  takes  another's  goods,  though  not  with  vio- 
lence ;  Cro.  El.  86. 

§  11.  But  the  recognizance  is  not  forfeited  for  a  breach  of  £1™,,^j£* 
the  peace,  "  which  it  is  only  in  reputation  of  law  ;"  as  if  he  ** c***' 
commits  trespass  quare  claumtm  /regit,  though  it  be  intend- 
ed vi  et  armis,  and  contra  paeem,  if  not  so  in  fact,  but  a 
peaceable  entry  into  the  close,  &c. :  nor  to  say  to  a  merchant, 
you  are  a  bankrupt  ;  Dalt.  415  :  or  to  man,  you  are  a  liar, 
or  a  drunkard;  4  Inst.  180,  181 :  for  though  they  are  pro- 
vocations, they  do  not  immediately  tend  to  a  breach  of  the 
peace :  nor  a  trespass  to  goods  or  chattels,  and  not  to  the  per- 
son. 4  Inst.  181. 

§  12.  The   bail  was  fixed,  and  judgment  against  them  6  John*.  R. 
on  tbe  recognizance  ;  after  this  the  principal  was  discharged  I*6,  GitJ  *• 
on  the  insolvent  act :  the  bail  paid  the  debt  on  a  ca.  sa.,  and  Gorioa- 
sued  the  principal  and  recovered  ;  for  he  could  not  plead  his 
discharge,  as  the  debt  was   not  made  certain  until  after  his 
discharge- 

§  13.  Scirefaciax  against  bail.     Deft,  pleaded,  thatanoth-  sJobaa.C*. 
er  person  of  the  same  name  and  description,  became  bail,  and  *93.  Re no»- 
traversed  that  he  was  the  same  person  named  in  the  bail        "' 
piece.  Proved  at  the  trial,  that  the  name  of  Etnatha  n  No  bit, 
the  deft.,  was  inserted  in  the  bail  piece,  but  that  Stephen  Nor- 
ton was  the  person  who  intended  to  be  bail,  and  who,  in  fact, 
appeared  before  the  Judge,  who  signed  the  acknowledgment 
on  the  bail  piece.   Held,  the  plea  was  good,  and  the  evidence 
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Ch.  ISO.   competent  to  support  it  on  the  issue  joined,  ts  to  the  identity 

h£rf>  9.    of  the  person. 
%^-n^w    ,     §  14.    The  recognizance  is  not  forfeited  where  the  deft., 
i  Will.  315,   indicted  for  perjury,  or  other  crime,  is  acquitted,  though  the 
the  King  i».    discharge  be  not  entered  of  record.     It  appeared  by  the  pot- 
sPencer-        tea  he  was  acquitted. 

UohubCa.  §  15-  Nor  is  there  any  forfeiture  of  the  recognizance, 
28,  Cithcut  where  the  prisoner  is  committed  to  prison  on  a  charge  of  fel- 
l'j^hnfc"-"  onX'  T*ie  PUB,ic  iiM  n"  Wy  'n  custody  «•  •ecurily ;  bail  is 
230  entitled  to  an  cxoncrttur. 

l  John*.  Ca.       §  lG-  Not  till  after  the  condition  of  a  bail  bond  is  forfeited, 
31,  Bird  a.     will  the  court  exercise  its  equity  power  in  granting  relief. 
Mabbett.  §   17.  Nor  is  there  any  forfeiture  where  the  principal  U 

do-T^oi'  *h  ■urrendered)  or  convicted  of  felony,  or  sent  abroad  as  as 
v.  Lilly?— fl  oto**  or  discharged  under  the  bankrupt  or  insolvent  laws. 
1).  &  E.  284.  Either  is  regarded  equivalent  to  a  surrender-     No  relief  if 

the  principal  die  after  the  bail  is  fixed. 
4Biiit.2118,      §  18.  In  *  forfeited  recognizance,  the  king  is  only  trustee 
r*  KfeS  i*'    *°r  ,lie  P^y-  Against  Eyres  &  Bond,  manucaptors  of  Houn- 
Ljtci&iI.     c\it£g0  h«j  been  feTied  on  levari  facias  of  Bond's  goods. 
Prosecutor's  costs  were  taxed,  and  paid  him  out  of  this  mon- 
ey ;  end  the  surplus  levied,  returned.   And  the  court  said, 
"  the  king  has  no  interest  in  this  money ;  he  is  only  royal 
trustee  for  the  party." 
ID.  ke.  §  19-  On  articles  of  the  peace  being  exhibited,  the  court 

696,  Rex.  v.  may  require  bail  for  so  long  a  time  as  it  thinks  proper  for 
Bcwas.  the  preservation  of  the  peace,  and  are  not  confined  to  a  year. 

Bail  taken  for  fourteen  years,  reduced  to  two  years,  for  suf- 
ficient reasons  shewn  to  the  court-     Decided  on  articles  ex- 
hibited by  the  countess  of  Strathmore  against  her  husband, 
Haw.  P.C.     for  cruel  conduct,  that  involved  a  breach  of  the  peace.     It  is 
cb.  60, 1. 15.  Ba|<|  tne  C0llrt  may  require  sureties  eves  for  a  man's  life  : 
but  in  her  case,  many  instances   were  cited  of  a  year,  and 
none  of  more.  And  excessive  bail  must  clearly  be  restrained], 
otherwise  than  by  the  discretion  of  the  court;  for  if  that  is  the 
only  rule,  the  most  important  article  in  magna  charta  is  but 
a  dead  letter.  Debt  on  Recognizances  ;  7  Wentw.  54  to  79. 
l  Bin.  M,  n.      §  20.   In  Pennsylvania,  a  surety  for  the  good  behaviour 
•rsaHajh        ma?  **  rea.u'red'  °f  *  libeller,  before  conviction,  under  extrm- 
Duaue.  *        ordinary  circumstances  ;  but  k  is  the  best  general  rule  not 
to  demand  it  before   conviction.     Declarations  by  assignees, 
of  a  bail-bond  ;  5  Wentw.  466  to  490. 
13  Man.  R.        §21.  Debt  on  two  recognizances,  on  statute  of  1788,  eh. 
493,  Green     2,  by  the  deft,  to  the  pit.  Oyer,  and  deft-  demurred  general- 
a.    ana.        jy>  to  ^  declaration.     Held,  a  recognizance  taken  before  a 
justice  of  the  peace,  on  said  act,  supports  the  action. 
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Form  of  declaring  on  bail  bonds  and  recognizances  ;  3  c.  Ch.  151. 
on  PI.  168,  &.<'.■  Where  the  creditor  allows  new  terms  to  Art.  1. 
the  debtor,  the  boil  is  discharged.  5  Taun.  R.  319,  614.  %.^-vav 
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DEBT  FOR  KENT. 


Aht.  I-  Debt  for  rent.  §  1-  General  principle*.     This  ac-  s«  cove- 
tfon  of  debt  for  rent,  is  not  often  brought  in  Massachusetts,  p*"*/'"!!"11' 
though  it  may  be  in  sundry  cases.     It  was  observed  in  a  for-  Sui'i.  ea- 
rner chapter,  that  the  remedy,  by  distress  for  rent,  has  never  Declaration 
been  practised  here ;  nor  has  there  been  any  such  action  as  '"  Debt  for 
an  assize  for  rent,  adopted  in  this  State.     Also  assumpsit  for  p|nl{-^  ^adT 
rent,  on  use  and  occupation,  has  been  largely  considered  in  uotei. 
a  former  chapter. 

§  2.  By  the  English  law,  and  so  by  the  law  in  some  of  the  Dr.  It  Stud. 
United  States,  a  person  having  the  reversion  of  the  lands,  of  is*.— Law 
common  right,  may  distrain  for  rent,  though  there  be  no  Roii   Abr"— 
clause  of  distress  in  the  leases ;  but  this  distress  for  rent  is  to  a  im>*t.— 3 
be  made  on  the  land  chargeable   with  rent,  and    it   must  Croite,  307, 
be  made  of  things  the  sheriff  can  replevy  and  deliver,  in  as  ^n-  *** In- 
good  condition  as  at  the  time  of  the  taking.     It  may  be  of  r'J"  of  "ch" 
the  goods  of  the  tenant,  or  of  another  in  his  house,  and  of  the  41,  a.  3'. 
beasts  of  the  tenant,  or  of  a  stranger,  on  the  land,  levant  and 
couchant,  and  having  will,  rested  themselves  there;  for  the 
land  is  debtor  for  the  rent ;  not  the  lessee,  but  as  to  the  land. 

§  3.  But  no  rent  can  be  granted   out  of  a  fair  or  market,  4  Co.  3. — 
or  incorporeal   hereditaments,  except  a  remainder  or  revet-  ^T^Si^1' 
sion  ;  and  rent  can  be  reserved  to  none  but  the  lessor.    Rent  311,312, 
reserved  generally,  by  tenant  in  fee,   goes  to  him  and   his 
heirs,  by  implication  of  law,  as  incident  to  the  reversion: 
but  if  to  him,  or  to  him  and  his  assigns,  or  to  him  and  his 
executors,  it  terminates  by  his  death:  but  if  to  the  lessor,  his 
executors  and  assigns,  during  the  term,  it  goes  to  bis  heirs. 
Rent  is  by  agreement  of  both  parties. 

§  4.  Some  things  are  not  distrainable  for  rent,  as  an  axe  in  pow.onCon. 

use,  dogs,  conies,  &c. ;  nor  a  horse  a  man  is  riding  on  ;  nor  342.— Rent 

cloth  in  a  taylor's  shop ;  nor  loose  shocks  of  corn  ;  nor  beasts  cannotb* 

of  the  plough  ;  nor  the  tools  of  a  man's  trade  or  profession ;  "'reot.  a" 
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Ch.  151.    if  other  beasts  or  goods  may  be  found  ;  nor  things  fixed  to 
•Art.  S.     the  freehold;  nor  a  strangers  beasts  escaped  into  the  land, 
v^v^    not  trespassers,  nor  levant  or  couchant  ;    nor  a  stranger' a 
Salk.  I3S.   beasts  escaped  into  the  land  levant  and  ctntchant,  if  in  by  the 
The  odIj       default  of  the  landlord,  or  his  tenant's  fences,  unless  he  give 
qoJNMHa     previous  notice  to  the  owners  of  the  beasts,  and  he  suffers  them 
indeed  of      to  continue  there  afterwards.     But  a  horse  drawing  a  cart, 
rent,  ii  bj      a  stranger's  beast's  trespassing  on  the  land,  though  not  levant 
tbe  ■CJU*1      and  couchant,  or  being  levant  and  couchant,  may  be  dis- 
orof  apart'  trained.  There  are  many  more  distinctions,  but  they  all  seem 
of  it.  3  Cm.  to  come  to  this,  that  if  A's  beasts  come  into  my  land  by  his 
3n.— 3  s*ik.  fault,  I  may  distrain  them  levant  or  couchant  or  not ;  and  if 
1M,  1W.       jjjgy  coma  in  not  by  his  fault,  but  by  the  fault  of  me,  or  of 
tny  tenants,  in  not  repairing  the  fencea,  they  cannot  be  dis- 
trained, except  the  owner  of  them  leave  them  there  after  no- 
tice to  take  them  away.    But  quaere,  if  my  grantee  of  a  rent 
charge,  can  distrain,  before  notice,   such  beasts  levant  and 
couchant,  when  in  by  my  tenant's  fault  ?  Can  I  give  any  right 
over  them  to  such  grantee,  I  had    not   myself?     On  feudal 
principles,  "  whenever  the  tenant  held  of  the  lord  by  rent, 
this  was  rent  service,  because  it  was  accompanied  by  sqme 
corporeal  service, — fealty  at  least, — in  respect  whereof  the 
Co.  L.  87,      lord  could  distrain  of  common  right ;  but  there  is  no  rent  ser- 
***■  vice  unless  the  reversion  be  in  the  donor  or  lessor.  JThe  "  rent 

Co.  L.  317.     impliedly  passes  by  a  grant  of  the  reversion,  not  econverso." 
4  T.  R.611,        §  5.  This  was  replevin  for  taking  goods  in  the  pit's,  house  : 
^    rt      avowry  for  £60,  rent  due  at  Christmas,  1790,  to  Fletcher, 
from  tbe  pit,,  for  this  house.  This  the  Duke  of  Portland  had 
leased  to  Fletcher,  at  a  ground  rent  of  £5  a  year,  and  he  un- 
derleased to  the  pit,  at  £50.     The  Duke  demanded  his  ground 
rent,  and  threatened  the  pit.  to  distrain  for  it :  on  which  the 
pit.  paid  the  £5  to  him  :  and  it  was   held,   that   this  was  a 
good  payment,  in  part  of  the  £50,  rent  due  from  the  pit.  to 
Fletcher;  for  the  pit.  when  threatened  with  a  distress,  was 
compelled  to  pay,  and  he  paid  this  ground  rent  in  respect  of 
the  same  lands, 
l  L<).  Rajrm.      §  6.  And  if  one  avow  and  get  a  verdict  for  more  rent  than 
317,  Monk    js  due,  he  may  eotera  remittitur,  &c.  and  take  judgment  for 
c. Gilder.        ..   .-.        J  jo. 

what  is  due. 
Gil.  C&tei,  Art.  8.  Leases  at  common  law.  §  1.  At  common  law,  rent 
*™  to  J??'  reserved  on  a  lease  for  life,  could  not  be  recovered  in  an 
Andrew*.  tct'on  of  debt;  but  on  a  lease/or  years  in  might  be.  For 
Ognel.— 4*  when  a  roan  took  a  lease  for  years,  he  was  bailiff  to  the  lord, 
Co.  4fl.-Co.  and  accountable  for  tbe  profits  :  his  chattels  were  liable  for 
Boi*AbT  tne  renl8  or  pfofi"1*  an<^  'n  want  of  them,  his  body.  These 
955!— 1 '  leases  for  years  were  at  first  for  short  periods,  and  subject  to 
Saund,3(M.    the  freeholder's  control.    "  But  all  feudal  rents  arose  from 
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plough  services,  or  escuage,  turned  into  a  sum  certain,  and   Ca.  151. 
there  was  no  remedy  extra  ftudum  :  for  if  there  had  been  a     -Art.  2. 
remedy  for  the  original  services  extra  feudum,  the  tenant 
might  have  been  eternally  obliged  to  the  services,  though  he 
had  renounced  the  estate ;   and  by  that  means  also,  he  and 
his  heirs  might  have  been  compelled  to  corporeal  servicer, 
which  would  reduce  the  freeman  to  the  stale  of  a  villain : 
and  therefore,  there  was  no  remedy  for  the  corporeal  services, 
either  otplough  or  shield,  but  upon  the  land  And  afterwards, 
when  the  plough  services  were  turned  into  rents,  and  the  un- 
certain escuage  into  a  sum  certain,  which,  made  the  socage 
tenure,  there  was  no  other  remedy  for  the  rent  than  there  was 
before  for  the  services,  and  that  was  on  the  land  itself,  and 
not  by  debt  upon  the  persons  ;  as  the  lord  had  no  remedy  out 
of  his  feud,  by  any  action  whatever."     Hence, "  if  the  lord 
died,  and  the  tenant  was  in  arrear  to  him,  the  executor  of 
the  lord  had  no  remedy  for  such  arrears,  because  the  executor 
was  not  entitled  to  the  feudal  duty,  to  which  the  lord  was 
not  entitled  as  a  debt ;  for  his  executor  only  represented  his 
debt ;  and  the  heir  was  only  entitled  to  the  services  incurred 
in  his  own  time.     And  in  analogy  to  this,  they  expounded 
all  rent  charges  to  be  freeholds  during  the  continuance  of 
their  estates,  for  conformity  of  construction  :  but  after  the 
estate  of  freehold  was  ended  by  the  actof  God,  they  constru- 
ed the  arrears  as  debts  ;  because,  after  the  freehold,  became 
discharged   from  the  duty,  the  person  must  be  charged  ; 
otherwise  there  would  have  been  no  remedy-     But  during 
the  time  the  freehold  continued,  no  person  was  charged  in 
-  ca*e  of  a  rent  charge,  any  more  than  in  case  of  a  rent  service." 
§  S.  "  So,  if  a  man  lease/or  life,  reserving  rent,  the  land 
only  is  debtor,  while  the  freehold  continues  ;  for  there  is  no 
contract  but  to  pay  out  of  the  freehold.     But  the  parties  in 
making  the  contract,  contemplated  the  freehold  might  end, 
and  arrears  be  then  due:  therefore,  they  construed  the  accept-  if*  taunt 
once  of  the  lease,  to  be  a  contract  to  pay  the  rent  after  the  end  j?r  thrteo. . 
ofthelease,  which  binds  the  person:  but  during  the  lease,  the  udhiifaein, 
lessor  could  only  resort  to  the  land,  unless  he  had  provided  uiignoter 
otherwise  by  the  covenant     The  reddendum  was  not  con-  h*  who'" 
sidered  a  contract  to  pay,  while  the  land  remained  debtor ;  'jff^Jj^, 
for  the  contract  was  only  feudal .-  and  the  feudal  contract,  the  rent  to 
while  it  continued,  never  charged  ihe  person,  but  the  land  himself,  hia 
only  ;  but  for  the  arrears  after  it  ended,  the  contract  could  M'n.ana 
not  be  feudal,  and  so  construed  personal,  otherwise  the  lessor  "ber/ii  no 
could  not  have  his  entire  rent.     For  the  same  reason,  they  reTenionto 
construed  the  reddendum  in  a  lease  for  y ears, du ring  the" term,  carry  it  to 
not  only  feudal  but  personal;  because  the  rent  being  a  con-  q^^"^3, 
•'{deration  for  the  holding  of  the  term,  it  was  not  considered  lUntierriM* 
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Ch.  151.  merely  as  a  feudal  duty,  but  also  as  a  contract  for  receiving 
Art  3.  the  profits  ;  and  if  it  had  Dot  been  so  considered,  the  lords 
-,^-v->fc/  could  not  have  had  a  remedy  for  their  arrears  from  such 
can  i)..  r,  -  precarious  possessors  as  lessees  for  years  were." 
lei-red  but  When  debt  lies  for  rent,  on  the  lessee's  assigning;  gee  c. 
«,;!™.Y""  162,  post! ,  nil  debet,  ^-c.  Where  the  owner  of  lodgings  leased 
Cruite,  317,  w'ln  furniture,  may  distrain  for  the  rent,  though  in  part  for 
3ifl,  319.      the  furniture.  5  Bos.  &  P.  824. 

GM.Cwm,  Art.  3.  Debt  for  rent,  whereit  lies.  §  1.  It  lies  for  a  eer- 
360,3si,362.  tain  sum  of  money,  or  corn,  &c.  to  be  valued  by  a  jury.  Id 
DebtCA™5—  the  reS'sler  'he  aotion  is  debt,  and  states  that  the  deft-  owes 
3lJq.  260.  and  unjustly  detains;  if  goods,  that  he  detains  only.  "And 
-4  i.*nn.  4r..  so  it  is  in  debt,  upon  a  lease  for  years,  where  corn  is  reserved 
-Bohun,  361,  instead  of  money,  the  action  is  for  the  detinue  only ;  because, 
if  the  ph.  has  judgment  for  the  detention,  tbejury  must  assess 
■  the  dumiges  according  to  the  value  of  the  corn  at  the  time  it 
was  to  be  delivered  by  the  lease ;  and  therefore,  it  cannot  be 
in  the  debet ;  because  the  pit.  would,  in  such  case,  recover  a 
certain  sum."  Here  debtis,ia  fact,  detinue. 
Gil.  Cbwi,  §  9.  go,  <(  if  a  mate  a  feoffment  in  fee,  reserving  renter 
V*\  ^it'hT3  year9>  he  shall  have  debt  for  this  rent,  in  the  nature  of  rent 
a,  £—4  Co.  charge,  granted  for  a  term  of  years  ;  and  since  rent  charges 
49.— Co.  L.  upon  terms,  were  construed  to  be  contracts  personal  as  well 
162-  as  feudal,  therefore,  they  construed  the  rent  charges  for 

years  in  the  same  manner." 
Gil  Cuei  §  ''  "°»  al  wnmon  law,  on  a  lease  for  life,  rendering  rent, 

37a.-3Curn.  after  the  lease  ended,  the  lessor  had  his  action  at  debt,  for 
Debt,  A.5.     the  arrears,  to  be  satisfied  out  of  the  chattels  of  the  lessee. 

§  4.  So,  "  if  the  lessee  at  will  run  in  arrears,  the  lessor 
375 '^.V  e»  ""^  rec0Ter  lnem  'n  an  action  of  debt ;  but  the  lessor,  in  his 
20x1  declaration,  must  state  an  occupation  by  the   tenant  at  will, 

when  he  entered,  and  how  long  he  enjoyed,  for  he  may  de- 
termine the  lease  at  will,  as  well  as  the  lessor;  and  there- 
fore, if  the  lessee  forbear  to  occupy,  it  is  an  evidence  of  the 
determination  of  his  will:"  "but  the  lessee,  for  years,  is 
bound  by  his  contract  during  the  term,  whether  he  occupy 
Or  not,  and  so  is  liable  for  the  rent  during  the  term." 
§  5.  "  If  the  lessee  continue  the  possession  after  the  term 
STB  37fi*—  exP're^'  ""d  thereby  become  tenant  at  sufferance,  it  seems 
l  Etp.  SOX.  tne  'es,or  cou'd  have  no  action  of  debt  at  common  law  ,-  be- 
cause the  tenant  occupied  by  wrong,  and  not  on  the  foot  of 
any  contract  to  ground  an  action  on.  But  if  the  lessor  re- 
ceive the  rent  after  the  lease  expired,  this  is  evidence  of  a 
contract  to  make  a  tenant  at  will  under  that  rent.  But  before 
payment  of  any  rent,  the  tenant  at  sufferance  continues  the 
custody  of  the  land  for  the"  lessor,  or  as  a  disseisor,  at  the 
lessor's  election  ;  that  is  to  say,  if  the  lessor  request  such 
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tenant  to  deliver  up  the  possession,  and  he  does  not,  then  he    Ch.  151. 
is  a  disseisor ;  but  if  no  such  request  is  made,  he  cannot  be    Art.  4. 
said  to  be  a  wrong-doer  if  he  keep  the  possession  ;  for  that  is    ^v%« 
only  to  keep  the  possession  for  the  lessor  against  strangers. 
And  where  the  tenant  is  a  disseisor,  the  lessor  must  make  an 
actual  entry,  to  make  the  tenant  liable  to  the  mesne  profits 
in  an  action  of  trespass  ;  because  he  that  is  in  possession  has 
the  profits,  since  the  profits  follow  the  possession  on  all  dis- 
seizins, and  there  a  re-entry  must  be  made  to  revest  the  free- 
hold, and  in  consequence,  the  mesne  profits  thereto  belong- 
ing."    The  acts   of  4  Geo.  II.  88  ;  11  Geo.  II.  19,  giving  ' 
double  rent,  if  the  tenant  for  life  or  years,  hold  over,  have 
not  been   adopted  in  Massachusetts-     But  according  to  later 
cases,  one  who  has  title  to  the  land,  and  a  right  of  entry,  may 
Sue  for  the  mesne  profits. 

§  6.  This  act  provides,  that  any  person  having  any  rent  in  8  Anne,  H. 
arrear,  upon  any  lease  for  lives,  may  bring  an  action  otdebt 
for  the  same,  in  the  same  manner  as  he  might  have  done  in 
ease  such  rent  were  due  and  reserved  upon  a  tts,ae  for  years. 
This  is  spending  the  estate. 

§  7.  This  act  provides,  that  if  one  lease  in  fee,  in  tail,  or  38  H.  VIII. 
for  life,  and  the  lessor  die,  and  the  rent  be  in  arrear,  his  exe-  &?•— °jj- 
cutors  or  administrators  may  have  debt  for  the  same,  against  3™B*'       ' 
the  tenant,  or  his  executors  or  administrators,  or  distrain  on 
the  lands,  &c.  But  if  the  testator  had  lost  his  remedy,  neither 
of  these  two  remedies  exist.  But  if  A  lease  to  B,  for  his  life, 
rendering  rent,  and  it  be  in  arrear,  and  B  dies,  A  at  common 
law,  might  have  debt  for  the  arrears;  for  by  B's  death,  the  ' 

rent  in  arrear  becomes  only  a  mere  personal  duty,  for  which 
neither  the  lands  or  chattels  on  it  were  pledges  :  for  A  could 
not  even  distrain  the  chattels  of  B  after  the  determination  of 
the  estate,  and  then,  if  not  recoverable  in  an  action,  there 
would  be  no  remedy. 

Aet  4.   Rent  is  extinct,  fyc.  In  several  ways  rent  becomes 
extinct;  so  that  no  action  lies  for  it. 

§1.  As  by  eviction,  expulsion,  or  suspension ;  as  if  arent  Dr.  &  Slud. 
be  granted  to  one  in  fee,  to  be  received  out  of  two  acres,  and  147. 
after,  the  grantor  enfeoffs  the  grantee  of  one  of  them,  the 
whole  rent  is  extinct  by  law,  and  if  the  land  and  rent  come 
into  the  hands  of  the  same  man,  the  rent  is  extinct. 

§  3.  "To  suspend  the  rent  reserved,  on  a  lease  for  years,  3  Wood* 
thelessor  must  oust  the  lessee  o(t  part,  at  least,  of  the  thing  g(°v^'S^i 
let,  and  hold  him  out  till  after  the  day  on  which  the  rent  is 
payable,  and  if  the  lessee  re-enters,  the  rent  is  revived-" 

§  3.  If  the  lessor  take  away  a  penthouse,  fixed  to  the  pre-  3Wood>a 
mtses  demised,  this  is  no  suspension  of  the  rentj  but  the  *-on.  5T9.— 
lessee  may  have  trespass.     Roper  v.  Lloyd.  Jon*,' I4S- 
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Ch.  161-  r  §  4.  The  lessee  owed  rent  to  the  lessor,  and  he  distrained 
Art.  4.  the  lessee's  goods  for  it :  the  lessee  brought  replevin.  The 
^"vw  lessor  avowed  ;  lessee  pleaded,  no  rent  in  arrear:  second 
Cowp.  242,  plea,  that  before  the  distress- taken,  viz.  April  1,1770,  the 
Com  tlc't-  'essor  entered  with  force  and  arms,  unlawfully,  on  the  gar- 
ed  3  Hen!  it  ^B0>  P81"'  of  tlie  'an<1'  '°  tnB  lessee's  possession,  and  pulled 
M- 474.-2  down  a  summer-house,- part  of  the  leased  premises,  whereby 
s«und.  304,  the  lessee  was  deprived  of  the  use  thereof,  from  April  1,  to 
"p0nnd!—  fho  uking  of  the  6°oas-  The  lessor  demurred,  and  final 
l  Lei.  Rayin,  judgment  for  him.  Lord  Mansfield.  The  rule  is  clear,  that  an 
746.  eviction  or  expulsion  o£the\zsaoe,or  suspension  of  the  rent,  dis- 

charges it ;  but  here  the  facts  stated,  amount  to  a  mere  trespass 
only.  The  party  should  have  pleaded  eviction ;  then  the  jury 
would  have  judged  whether  the  facts  prove  eviction  or  not. 
Aston,  J.  said,  all  the  cases  suppose  the  lessee  put  out  of  pos- 
session, and  he  must  plead,  he  was  evicted.  To  say  he  is 
deprived  of  the  enjoyment  of  the  premises  is  not  sufficient 
_..  _  §5.  If  A  be  seized  of  &  rent  charge,  in  fee,  or  for  life,  and 

379  m'"'  **  ke  **'">ct  °*  determined  by  act  in  law,  or  of  the  party,  or 
by  the  efflux  of  time,  there  A  may  have  his  action,  for  the 
arrears  at  common  law.  As  if  B,  grant  to  A,  in  fee,  and  the 
rent  become  in  arrear,  and  B  die,  and  so  the  rent  charge  ex- 
tinguished by  descent  to  B's  heir ;  A,  at  common  law,  might 
have  debt  against  B's  executors  or  administrators ;  "  because 
the  inheritance  of  the  rent  being  actually  determined,  and 
the  freehold  of  the  lands  no  more  a  debtor  for  the  arrears  of 
the  rent,  then  the  arrears  are  to  be  considered  as  a  simple 
personal  duty,  and  like  other  personal  duties,  recoverable  in 
an  action  of  debt."  Also,  "  A,  might  originally  have  made 
this  an  annuity  chargeableoa  the  person,  or  a  rent,  chargea- 
ble on  the  land;  and  the  descent  of  the  land,  which  by  act 
of  law  determined  both  the  rent  and  annuity,  has  not  taken 
away  A's  election  as  to  the  arrears  ;  for  there  must  be  some 
act  of  his  in  a  court  of record,  to  determine  his  election  ;"  but 
the  arrears  cannot  he  personal,  while  there  is  a  growing  rent 
that  is  feudal.  Both  at  common  law  and  on  the  statute  of 
32  H.  VIII.  c.  37,  the  action  lies  against  the  tenant  of  the 
land,  who  suffered  the  arrears  to  incur,  and  his  executors, 
and  administrators.  If  A  have  a  rent  charge  out  of  the  lands  of 
B,  a  feme  sole,  and  arrears  incur,  and  she  marries,  he  shall  sue 
her  and  her  husband ;  but  far  arrears  incurred  after  the  mar- 
riage, the  husband  only  is  liable.  Gil.  Cases,  282,  the  nomine 
psense  is  but  a  personal  duty,  and  debt  lies  for  it.  3  Com. 
Gil,  Cawi,     Debt,  A.  5. 

303-  §  6-  If  A,  lease  lands  for  ten  years,  to  B,   rendering  rent 

to  A,  and  his  heirs,  on  condition  that  B  shall  have  a  fee, 
doing  a  certain  act ;  in  this  case  though  B  have  a  fee 
from  the  beginning,  on  performing  the  condition,  by  relation ; 
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yet  before  the  condition  performed,  A  may  have  debt  for  the  Ch.  151. 
rent,  because  B  has  a  chattel  interest  till  the  condition  per-  <Art.  5. 
formed  ;  and  so  rents  thereof  are  recoverable  upon  a  lease  for  \^-v*w 
years. 

§7.  Where  the  action  of  debt  for  rent  is  local  or  transitory, 
see  American  Precedents.  So,  where  debt  lies  for  rent  against  Oamons. 
the  assignee  of  a  part.     2  Saund-  168,  note ;  S  Lev.  231  ;  1  Vernon. 
Saund.  240,841. 

Art- 5.  Debt,  if  the  reversion  or  term  be  unsigned.  < 

§  1.  At  common  taw,  debt  for  rent  lay  only  for  rent  re-  GiI-Cmm, 
served  on  leases  for  yearn,  as  above,  and  on    the  lessor's  383,384, 
death,  his  heirs  had  it,  with  the  reversion,  to  recover  the  rent  j*6!  ^-T" 
incurred  in  his,  the  heir**  lime  ;  and  so  the  grantee  of  the  re-  3  £°'  j^_^ 
version  had  the  action  for  rent  incurred  in  his  time,  as  inci-  io  Co.  139.— 
dent  to  the  reversion.  As  to  the  rent  reserved  to  the  lessor,  bis  Cm.  Jam- 
heirs  or  assigns,  by  the  contract,  they  have  the  remedy  the  J2*z5tr 
lessor  had ;  and  this  was  to  follow  by  judgment  and  execu-  4Qt,'.—3 
tion,  the  lessee's  chattels  wherever  found  ;  and  the  lessor's  Bao.  Abr. 
executors  had  their  action    for  the  arrears  incurred  in  bis  l?8"10 
lifetime,  when  the  reversion  descended  to  the  heirs ;  *'  but  ^^  '  j 
where  the  lessor  grants  the  reversion,  the  rent  in  arrear  at  6m. 1089, 
the  time  of  the  grant  is  lost ;  for  the  grantee  cannot  have  it,  1221. — 
for  he  is  only  entitled  to  the  rent  incurred  in  his  time,  and  ?yf?l'Baa2' 
after  the  grant ;   nor  can  the  grantor  recover  it  by  distress,  be-  5g3.,J_Cro." 
catue  that  follows  the  fealty  of  the  tenant,  which  is  now  due  El. 837,  bsi, 
to  the  grantee  ;  nor  by  action  of  debt,  because  the  contract,  on  W. — l«ob. 
which  that  is  grounded,  is,  by  the  act  of  the  lessor,  determin-  jjj*£™  _ 
ed;  but  the  executors  shall  have  the  arrears  on  the  descent  of  style,  31^32. 
the  reversion  to  the  heirs;  because  there  is  no  alteration  in 
the  contract,  by  the  act  of  the  party ;  and  therefore  the  ar- 
rears, which  are  a  personal  duty  in  the  testator,  and  if  he  had 
lived  would  have  been  brought  into  his  personal  estate,  are  as 
sdeh,  recoverable  by  his  executors;"  and  if  a  lease  for  life, 
the  executors  have  the  arrears  by  32  H.  VIII.  c.  37.     "  If 
the  tenant  for  years  assign  all  his  interest  in  the  term, reserving 
an  annual  rent,  he  may  sue  for  the  rent  of  each  year,  though  3  Com'. 
he  has  no  reversion  ;  for  the  rent  is  in  lieu  of  the  profits,  RB|l,LC' 
which  are  annual."  "A,  is  lessee  for  thirty  years,  and  leases 
to  B/br  twenty-eight  years,  at  £30  a  year,  and  A  devises 
jgSS  of  the  rent  to  C,  D,  and  E,  to  each  a  third  part,  each  de- 
visee may  have  an  action  of  debt  for  his  share  of  the  rent ;" 
for  they  cannot  distrain  for  it  as  a  rent,  because  the  distress 
goes  with  the  reversion,  and  that  A's  executors  have,  and  so 
there  would  be  no  remedy  if  they  could  not  each  have  an 
action. 

§  2.  If  A,  tenant  in  dower,  lease  for  years,  reserving  rent, 
and  marries,  and  rent  is  in  arrear,  and  the  husband  dies,  his 


aft*  Google 


312  DEBT. 

Ca.  151.    executors  shall  hare  the  rent  by  an  actios ;  for  her  chattels 

Art.  6.     during  the  marriage  belong  to  hint  and  not  to  her  :  so  if  the 

wv    wife  be  lessee  for  lift,  rendering  rent,  and  it  be  in  arretr, 

and  she  dies,  debt  ties  against  the  husband,  because  he  took 

the  profits  of  the  land. 

9  Wilt.  375.        §  3-    1"  this  ease  the  court  said,  no  rent  seek,  rent  service, 

or  rent  charge,  can  issue  out  of  a  term  for  years  ;  and  if  one 

have  a  term  for  years,  and  grants  all  his  estate  of  the  term, 

rendering  certain  rent,  he  cannot  distrain  if  it  be  in  arrear, 

but  he  must  sue  upon  the  contract.     And  there  are  two  nays 

to  create  a   rent,  by  the  owner  of  lands  :  1.  By  granting  a 

Hoy'*  Max-    rent  out  of  it ;  S.  By  granting  the  land  and  reserving  a  rent 

mu,  14.         Real  goes  with  the  reversion  of  course,  when  it  is  granted, 

though  not  named. 
Debt**  6(_      Akt.  6.  Several  cases,  in  which  debt  lies  for  rent.  §  1.  If 
19  H.  VI.47.  the  lessor  enter  for  condition  broken,  or  for  a  forfeiture,  debt 
lies  for  rent  due  before :  so,  if  there  be  a  lease  for  life,  ren- 
dering rent  for  ten  years,  debt  lies  for  it,  for  it  is  but  a  chattel 

Co.  L. 16a. during  the  ten  years:  so,  if  there  be  a  leaseyiw  years,  on  con- 

3  Vem.  613.   dition  to  have  the  fee,  debt  lies  for  rent  due  before  the  condi- 
tion performed  :   so,  debt  for  rent  lies  against  any   one  who 
claims  under  him  that  ought  to  pay,  by  purchase,  devise,  or 
l  E»p.  *tt.     descent :  so,  by  38  H.  VIII.   c.  37,  if  a  wife  be  seized  of  a 
rent,  &c.  in  fee, or  tail, or  for  life,  and  dies,  her  husband  shall 
have  debt  for  the  arrears  due  at  her  death  :  and  this  extends  to 
fi-T  ^'  h31'  rent  a'80'  due  be*°re  the  marriage :  so,  debt  lies  by  the  assignee 
V1L  l».    '     °^  Par*  °f  '**  reversion,   for  his  proportion  ;  so,  by  the 
devisee  of  a  reversion  ;  for  to  it  the  rent  is  incident :  so,  debt 
lies  by  the  devisee  of  a  reversion,  against  an  assignee  of  a 
S  3»und.         term  :  so,  if  a  lessee  for  years  assign  all  his  term  to  B,  render- 
Ml'Hjarth'  *nS  rent-  deot  lies  By.the  lessee  for  the  rent  as  such,  for  it  is 
Moti.  ITS.—  not  *  sum  in  gross,  though  no  reversion  remai ns  in  the  lessee  : 
aCo.  23, 34,  so,  if  the  lessee  assign  his  term,  the  lessor  may  have  debt  for 
Walker**        ren[  due  after  the  assignment,  for  the  privity  of  contract  COD- 
elms  715   tinues  i  ana  he  need  not  discharge  the  lessee,  and  resort  to  the 
633.-4*      '  assignee ;  he  may  be  unable  to  pay,  and  may  not  be  responsi- 
Mod.  336. —  ble.     The  same  If  the  lessee's  executor  or  administrator  as- 

Cro  ?aT      8i**nfl  the  terin  :  Mme  ^  ne  a88'Sn  *  P"1  °f  the  l»nd  ;  for  the 

jgg! 2 '       contract  continues :  so,  if  the  lessee  assign  a  moiety  of  the 

Bac.  18.— S  land,  for  the  whole  term,  the  lessor  may  have  debt  against 
***•  ^Jl-  the  assignee  for  a  moiety  of  the  rent :  but  quaere  of  a  joint 
— tBaa  i*9  ■et'on  tgainst  the  lessee  and  assignee :  so,  a  lessee  for  a  year, 
—Pow.  Con.  holding  over,  is  intended  a  lessee  for  a  year:  so,  if  a  hus- 
135.— 2  band  be  possessed  of  a  term  in  his  wife's  right,  leases  for 
— CoAU  «  haIf  the  term  and  diea>  his  executor  shall  have  debt  for  the 
'  rent ;  yet  she  has  the  reversion. 
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§  8.  But  rent  is  not  due  till  the  time  of  the  occupancy  be    Ca.  151. 
expired  for  which  it  is  payable.  Therefore,  if  I  let  lauds  to  A     Art.  8. 
for  a  year,  to  pay  rent  at  a  certain  future  day,  and  before    >^-w 
that  day  I  release  to  him  all  actions,  yet  after  the  day  I  may  See  Cove- 
sue  for  the  rent;  for  the  rent  is  not  a  debt,  till  the  day  on  nantfo* 
which  it  becomes  payable;  forit  is  payable  out  of  the  profit*  j^'^J 
of  the  land ;  and  if  the  lessee  be  evicted  before  that  day,  no 
rent  is  due ;  but  I  may  discharge  him  by  a  special  release  of 
the  rent  before  it  becomes  due.  And  it  is  not  like  an  enisling 
debt ;  for  if  one  bind  himself  by  deed  to  pay  me  £10,  at  a 
certain  day,  and  before  that  day  I  release  all  actions  to  him, 
I  am  barred  of  the  debt  ;  for  it  is  a  debt  at  the  time  of  the 
release,  though  to  be  paid  in  future.   But  by  the  English  law  ~E*>£..W4- 
this"  debt  cannot  be  attached  by  foreign  attachment  before  j™'  DjtoB 
it  is  due,  though  the  judgment  on  the  attachment  is  not  till*  r.  sellj. 
after  it  is  due  ;"  but  the  attachment  is  void. 

§  3.  If  the  condition  be,  that  for  default  of  paying  rent,  Dyer,  si,  68, 
the  term  cease,  yet  there  must  be  a  demand  df  rent  on  the  ^J.m~?, 
land  ;  otherwise,  if  it  be  reserved,  payable  off  the  land  :  so,  Con>  575_ 
if  the  clause  be  to  enter  without  further  demand. 

Art.  7.  Pleadings  in  cases  of  rent.  Actions  of  debt  for 
rent  have  been  but  few  in  this  State,  (but  many  in  Virginia 
and  other  States.)    Actions  to  recover  rent,  have  not  been 
frequent,  and  such  as  have  been  brought,  have  usually'' been 
assumpsit  or  covenant,  each  largely  considered  in  former 
chapters.     Some  few  actions  of  debt  have  been  brought  for  *?*•  £rec*J- 
rent,  and  some  of  the  forms  of  declarations  are  collected  in     ^ 
American  Precedents  ;  as  debt  on  a  parol  lease  against  hus- 
band and  wife,  on  her  lease  when  solo  :  so,  debt  on  an  in- 
denture by  guardian :  so,  debt  for  rent  on  a  parol  lease,  to  \  E*p.  236, 
be  paid  quarterly.  Sc°m  **> 

Art.  6.   Declaration.     §  1.  When  this  action  is  founded  Gil.  Cues, 
on  the  privity  of  estate,  the  action  is  local;  but  transitory,  f^Tlm 
when  on  contract.    And  in  this  action  for  rent,  the  pit.  reco-  Dyer,  li. 
vers  only  what  rent  is  due  at  the  time  the  action  is  brought.  Vent.  41, 
On  a  lease  at  imU,  the  pit.  must  state  the  lease(  and  also  the  ^f™"*^- 
lessee's  entry  and  occupation,  and  prove  it ;  for  it  is  the  oc-  Co/L.  67.—. 
cupation  that  is  the  evidence  of  the  continuance  of  the  lease ;  id  Mod.  69. 
hut  on  a  lease /or  years,  an  entry  or  occupancy  by  the  lessee  — 12  Mod.  7. 
need  not  be  alleged ;  or  if  alleged,  need  not  be  proved ;  for  the  IT?  _£,°  ■ 
action  is  grounded  on  the  contract.  If,  however,  the  lease  is  at  Csr'.  104.— 
toill,  and  occupancy  is  not  averred,  it  will  be  well  on  a  general  1  E<p.  334, 
demurrer  ;  fop  the  fault  is  curred,  after  verdict ;  for  when  the  2§*"£JJ£*' 
jury  finds  the  rent  due,  the  pit.  declares  for,  the  court  may  |U  *  B^" 
well  presume  the  lessee  has  occupied  during  the  term.    So,  brick.— S 
if  the  pit -declares  for  a  part  of  the  rent,   he  must  shew  Vent.  129, 

*«-*  «  as* 
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Ch.  151. .  how  the  residue  is  satisfied  ;  for  it  is  entire,  and  cannot  be 
Art.  9.     divided  ;  and  must  state  when  due. 

n^-v~w  §  2.  And  in  debt  for  rent,  the  same  general  rule  applies, 
ZChlt.  on  that  applies  in  other  cases  ;  that  is,  the  pit  must  state  all 
Pl- 1,4~-  that  is  necessary  to  make  out  his  title  to  the  thing  in  demand. 
D^An^AbT  As  if  A  be  seized  in  fee,  and  leases  at  a  certain  rent,  and  then 
64i.— i  Cut.  the  reversion  and  rent  come  by  mesne  assignment*  to  B  ;  if 
108.  B  bring  debt  for  the  rent,  be  must  state  A's  seizin  in  fee,  and 

the  several  assignments  of  the  reversion  ;  because  these  are 
necessary  to  make  out  B's  title ;  and  the  validity  of  these  as- 
*e1v'  V*f"7  signments,  being  matter  of  law,  ought  to  be  stated  to  the 
214 —Rut.  court,  to  judge  of,  and  not  left  to  the  jury,  as  they  must  be, 
Ent  no.— l  if  only  produced  on  the  trial  and  not  alleged  ;  for  though 
r*Pi**TnT  t'ie  omission  of  these  assignments  in  the  declaration  might 
■nd  Coi'e»  V  De  Qare&  by  verdict  for  the  pit.,  as  the  jury  could  not  find  for 
Wade.  him,  unless  the  mesne  assignments  be  proved  in  regular  or- 

der, yet  on  demurrer,  the  declaration  would  be  ill. 
l  E>p.  UT,       §  3.  But  whether  the  action  be  brought  by  the  lessor,  his 
w'd*  —i       heir,  or  executor,  against  an  assignee  of  the  term,  the  pit- 

Lev. '90 need  QOt  stale  tne  mesne  assignments  of  the  term,  to  the  deft. 

l  K>p.  247,  because  they  do  not  lie  within  the  pit's,  knowledge,  in  con- 
rid  e.  Rut-  temptation  of  law.  Hence,  he  may  state  the  demise  to  the 
Ji  T"   first  lessee,  tnd  say  further,  "  whose  estate  and  interest  in 

the  premises  the  deft,  has  by  assignment,  and  was  thereof 
possessed,  $c  ;"  and  as  the  pit.  cannot  have  the  mesne  as- 
signments of  the  term,  to  offer  in  evidence,  he  may  prove 
the  assignee's  possession,  and  as  the  pit's,  case  admits  of  no 
other  proof,  this  must  be  sufficient.  Where  the  executor 
sues  for  rent  incurred  in  his  own  time,  he  ought  to  state  the 
testator's  estate  in  the  land ;  for  otherwise  it  does  not  appear 
the  executor  is  entitled  to  the  rent ;  for  if  the  lessor  was  seiz- 
ed of  a  freehold  or  an  inheritance,  the  rent  incurred  after  his 
death,  is  his  heir's,  and  not  his  executor's,  at  law,  and  not 
claimed  in  virtue  of  a  personal  contract. 
Sandi  T*36'  \  *'  MmY  other  maliera  in  relation  to  the  declaration  in 
Trait.  '  debt  for  rent'  wiil  De  found  in  the  rules  in  declarations  gene- 
rally ;  and  especially  the  pit.  must  declare  according  to  his 
lease  or  contract,  and  any  material  variance  is  fatal  to  his 
action. 

In  debt  for  rent  reserved  by  deed,  the  pit.  may  declare, 

without  stating  the  deed.     1  Saund.  276,  Salmon  v.  Smith ; 

2Ch.  on  PI.  174.  ' 

7VL  H.  Art.  9. Pleas    §  I.  The  general  issue,  in  debt  forrent,  is 

Gii.  Ca«i,     mldebet-  Tn«  denies  both  the  lease  and  the  debt :  for  if  no 

42B   to  443.-Dj«,  14,  pl. 
417.— 3  Croiie.  348  to  365. 


-a  by  Google 


RENT.  315 

lease,  there  is  no  debt ;  if  a  demise  was  made,  the  deft  does  Ch.  151. 
not  owe   rent,  if   after    the   lease   made,   any  event  has     Jlrt.  9. 
happened  to   put  an  end   to  the  rent,:  as  if  the  pit.,  the    \^v-%s 
lessor  himself,    enter  and   expels   the   lessee  ;    or  as  if  a 
stranger  evict  him  by  title  paramount     These  matters  may 
now  be  given  in  evidence  on    nil  debet  ;   for  they  show 
there  is   no  debt ;   and  so    generally,   they  may  also   be 
pleaded  as  containing  matter  of  law  proper  for  the  court's 
consideration.     But  when  the  lessor  quits  the  possession,  or 
leaves  it  vacant  for  the  lessee  to  enter,  he  is  answerable  for 
the  rent,  though  he  do  not  enter ;  for  the  possession  in  law  is 
in  him,  and  by  his  lease  he  contracts  to  pay  the  rent,  and  it 
is  his  own  fault  he  does  not  enter.     Therefore,  in  this  case, 
if  he  plead  jail  debet,  it  must  be  found  against  him.'   So,  the 
entry  of  the  lessor  that  terminates  or  suspends  the  rent,  must  Apportion- 
be  a  tortious  one,  and  a  violation  of  the  lessee's  rights :  and,  menl  of  rent. 
therefore,  if  he  re-demises  a  part  to  the  lessor,  or  lets  a  part 
to  a  third  person,  and   he  assigns  to  the  lessor,  this  is  no 
entry  that  suspends  the  rent,  for  it  is  done  by  the  lessee,  But  th«  hire 
and  by  his  assent  Therefore  this  matter  cannot  be  pleaded  °r* h]hvt  " 
in  bar,  or  given  in  evidence  on  nil  debet.    The  reason  the  Jonedlfhe 
lessor's  tortious  entry  suspends  the  whole  rent,  is,  because  be  sick  or 
by  the  lease,  the  rent  is  payable  out  of,  and  as  a  retribution  ran  a*»y  ; 
for,  the  whole  land  demised,  and  when  he  t 'or tiousiy  enters  in-  p™1*^1  *" 
la  part  of  it,  and  evicts,  the  lessee  shall  pay  nothing  for  the  Cull,'309.— 
residue ;   for  the  lessor,  on  no  pretence,  can  have  all  the  rent,  As  to  tppor- 
and  he  shall  never  apportion  it  by  his  own  tortious  act  j  but  tionnoei»t,  ■•• 
when  the  lessee  leases  a  part,  he,    by  the  lease,  ascertains  r»b^%' 
the  value  of  that  part;  neither  party,  alone,  can  apportion  the  Lbwims&«1. 
rent,  but  the  apportionment  must  be   by  mutual  consent,  —  i  Oyer, 
expressed  or  implied.     If  the  lessee  let  a  part  to  a  third  56,4Tsver- 
persoa,  at  a  certain  rent,  and  the  lessor  takes  an  assignment 
of  this  part ;  this  operates  as  apportioning  the  rent ;  so,  if  the 
lessee  re-demise  a  part  to  the  lessor,  and  they  fix  a  rent  for 
that  part.     But  if  no  rent  be  fixed  for  this  part,  there  is  no  Where  equt 
apportionment  made  by  the  parties,  and  the  jury  shall  ap-  ,}  *PPort'oa,> 
portion  according  to  the  relative  value  of  the  part  so  re-  cooper'aPl. 
demised,  to  the  whole  demised  premises.     That  is,  the  lessor  hi,  143. 
shall  pay  the  rent,  or  allow  so  much  as  the  re-demised  part 
is  worth,  compared  with  the  whole,  and  the  lessee  shall  pay 
the  residue  of  the  rent  stipulated  in  his  original  lease :  there- 
fore, on  nil  debet,  and  the  lessee's  giving  in  evidence  the 
lessor's  entry  on  part,  it  has  been  usual  for  the  lessor  to  show 
his  entry  haa  been  by  a  lease  from   the   lessee,  of  the  part 
entered  upon  by  the  lessor,   or   that  this  entry  has   been 
directly  or  indirectly  by   the  lessee's  assent.     Otherwise, 
it oaa  leased it'a  whole  house,  and  then  took  a  room  in  it  lor 
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Ch.  151.    lodging',  it  would  suspend  the  whole  rent.     This  would  be 
Jirt.  9.       not  only  unreasonable,  but  absurd.  So,  if  the  lessor  lortiously 
^vw    enter  on  the  lessee,  be  has  election  to  put  an  end  to  the  rent, 
or  to  reenter  and  revive  it ;  if  the  latter,  he  cannot  plead  nil 
debet,  as  to  rent  incurred  after  his  reentry,  for  by  that  he  re- 
vives the  rent.     So,  if  the  lessor's  reentry  be  by  virtue  of  a 
provision  in  the  lease,  as  for  non-payment  of  rent,  &c.  he  may 
have  debt  for  the  rent  incurred  before  the  reentry  made;  for 
to  this  the  lessee  has  agreed ;  and  hence,  it  is  a  legal  act,  and. 
justifiable,  and  therefore  cannot  suspend  that  rent,  which  is 
due  as  a  retribution  for  the  enjoyment  of  the  estate,  for  the 
time  by  the  lessee.     And  so  a  tortious  entry  by  the  lessor 
only  suspends  the  rent  after  the  entry,  and  does  not  bar  his 
recovery  of  the  rent  incurred  before,  unless  th%  rent  be  so 
entire  that  suspending  a  part,  bars  the  whole.     But  the  les- 
sor can  apportion  rent  by  dividing  it,  as  he  may  convey  a  part 
of  his  reversion  to  another,  and  the  remedy  for  that  part 
passes  with  it,  and  the  lessee  who  contracted  to  pay  one  rent, 
may  avoid  several  actions  or  distresses  by  punctual  payment 
of  his  rent.     So,  if  the  lessor  have  £10  rent,  he  may  devise 
£6,  part  of  it,  to  A,  B,  and  C.     3  Cruise,  360.     So,  the  les- 
]i  Mod. 203,  gee  cannot  apportion  the  rent  by  Aw  act.     As  if  I  lease  land 
strati  wick*"   *°  "'  mr  a  yeaT  at  ^°'  "  an<^  ^offomyear  to  year,  so  long 
— Same         as  both  parties  please,"  or  during  my  will,  the  same  thing  in 
case,  Sulk.      law  j  and  D  enjoys  the  first  year,  and  holds  on  a  part  of  the 
like  cur        second,  and  before  the  end  of  it  determines  his  will  by  his 

Balk.  413. giving  me  notice  he  means  to  quit,  and  he  actually   leaves 

Lutw.  214,     the  land ;  in  debt   by  me,  as  lessor  for  the  second  year's 
315. — See      rent,  according  to  the  better  opinion,  he  must  pay  for  the 
7  Bm.  Abr.    wno'e  year  >  at,d  on  f"*'  <W*'»  cannot  shew  this  notice,  and 
Am.  ej.  487,  say  that  no  rent  was  in  arrear,  after  such  notice  given  ;  for 
*?Bl¥,c'~     when  he  has  held  a  part  of  the  second   year,  it  can   be  so 
a  "4  ■  15       more  in  his  power  to  determine   the  lease  before  the  end  of 
it,  than  it  is  in  my  power  to  turn  him  out  of  the  estate  or 
land  before  the  second  year  is  expired ;  and  if  it  were  not 
so,  then  he  might  hold  and  enjoy  till  the  last  day  of  the  se- 
cond year,  and  pay  no  rent  for  it,  for  no  rent  is  due  till  the 
last  day  of  the  year,  it  being  payable  yearly,  by  the  original 
lease  or  contract.     Hence,  it  seems  to  follow  in  a  case  of 
importance,  that  every  day  happens  in  this  and  every  state, 
that  if  the  first  lease  be  for  a  year,  or  a  quarter  of  a  year, 
at  so  much  rent,   and   no  more  said,  and  the  lessee  con- 
tinues into  a  second  year,  or  into  a  second  quarter,  as  the 
case  may  be,    he  must  pay  for  the    whole  of  it,  though 
he  leaves  the  leased  premises  before  it  be  expired,  if  his 
quitting  be  merely   his  own  act  and  choice.     And  on  the 
same  principle,  the  lessor  after  a  second  year  or  quarter  is 
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commenced,  wishing  to  put  an  end  to  the  lease,  and  to  be  Ch.  151- 
rid  of  the  lessee,  must  give  notice  to  him,  to  quit  at  the  end  Art.  9. 
of  the  current  year  or  quarter.  v^*v^v 

§  2.  So,  if  1  lease  land  to  D,  at  a  certain  rent,  on  condi-  Gil.  Cue*, 
tion,  I  may  re-enter  if  it  be  not  paid  in  so  many  days,  after  432.— citw 
pay-day  named  in  the  lease,  and  I  re-enter  for  non-payment,  [Sv*yi 
and  then  bring  debt  for  the  rent,  he  may  plead  nil  debet,  but  Bro/Dcbt, 
not  riens  in  arrear.  But  this  authority  can  only  be  intended,  pi.  83. 
that  nil  debet  is  a  proper  plea,  in  point  of  form,  not  that  Din 
fact  owes  no  rent :  and  see  Covenant  for  rent  on  the  plea  of 
nil  debet-     In  debt  for  rent,  the  deft  may  give  in  evidence, 
any  special  circumstance,  shewing  the  rent  ought  to  be  appor- 
tioned.    Newton  v.  Wilson,  3  Hen-  Se  M.  470,  501. 

§  3.  As  to  nil  habuit  in  tenements,  non  demisit,  &c.  see 
Covenant;  where  the  principle  is  the  same  as  in  debt  for 
rent ;  tender  comes  within  the  general  principle,  &c. 

Though  the  lessee  is  estopped  by  a  lease  by  indenture,  to  1  Esp.  365; 
say  the  lessor  had  nothing  in  the  land,  he  is  not  by  a  deed  *Jeoti»  *- 
poll :  so,  he  is  estopped  by  the  indenture  to  say  non  demisit ;  L ^  jt8^°'~ 
but  not  when  the  rent  is  reserved  by  parol.  In  debt  on  any  ac-  1503.— 
tion  for  rent,  the  enjoyment  of  the  thing  demised  is  a  mate-  Hard.  332— 
rial  part  of  the  ground  of  action  ;  "  for  an  indenture  of  lease  9^  L-  }?Z'~ 
does  not  acknowledge  an  absolute  debt,  as  a  bond  does  ;"  so  Gil.  Cuctl 

in  debt  for  rent,  "  the  deft,  may  plead  non  eat  factum  ;  for  43B But 

denying  the  existence  of  the  deed,  there  can  be  no  estoppel."  Gii  CWM> 

But  though  in  some  cases  the  deft,  may  plead  nil  debet,  yet  J] Rinses  — 
he  cannot  give  in  evidence,  under  this  plea,  the  pit.  had  not  A-  3  Le,.  14^ 
ing  in  the  land;  for  if  this  be  specially  pleaded,  the  pit  may  K«mp  *■ 
reply  the  indenture,ttnd  estop  the  deft.,or  the  pit.  may  demur ;  £^m~~ 
for  the  action  being  on  the  indenture,  the  estoppel  appears 
on  the  record. 

§  4.  If  the  lessor  accept  rent  due,  at  the  last  day  of  pay-  V^t  ^S?A~" 
merit,  and  gives  a  discharge  for  it ;  this  in  law  discharges  all  _?3  c'0  eg* 
preceding  arrears  prima  facie,  and  the  deft  may  plead  nil 
debet,  and  give  this  matter  in  evidence  ;  and  on  nil  debet,  in 
debt  for  rent,  the  deft,  may  give  in  evidence,  a  release,  or 
payment  or  levied  by  distress,  which  is  payment ;  for  the  issue 
ison  tkedebt ;  so,  in  debt  for  rent,  riens  in  arrear,  is  a  good  £"wp'  ^"' 
plea ;  though  not  in  covenant  for  rent,  for  in  covenant, "  such  „ ^°ra(ir  _ 
plea  confesses  the  covenant  broken,  and  goes  only  in  mitiga-  1  Brown]. 
tion  of  damages."     This  was  debt  for  rent  by  the  grantee  of  19,  Hu*». 

the  reversion,  against  the  assignee  of  the  term.     The  deft,  h'm^sm 

pleaded,  that  "  nothing  of  the  rent  is  in  arrear,  and  unpaid,  u,  Rajm. 
as  by  the  declaration   is  above  supposed."     Pit  demurred,  1503— 
and  for  cause  assigned  :  1.  "That  it  was  not  alleged  that  fj^_m' 
the  rent  was  paid  on  the  24th  of  June,  1776,  or  when  it  be-  wj^ch  Enf 
same  due,  or  when  the  same  was  paid  :  3.  That  the  plea  did  10. 
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Ch.  151.  not  allege,  that  the  rent  was  paid  before  or  at  the  time  the  bill 
Art.  9.     was  exhibited,  or  that  the  same  wat  not  then  in  arrearand 
<^-v^'    unpaid."    Lord  Mansfield  ;  the  case  is  clear,  "  the  declara- 
tion  aaya  there  is  ao  much  rent  in  arrear.  The  plea  says  there 
is  not     The  saying  there  is  nothing  in  arrear,  is  the  same  as 
if  they  had  said  nil  debet ;  and  it  is  absurd  to  suppose,  that 
it  relates  to  the  time  of  the  plea  and  not  to  the  time  of  the  ac- 
tion ;  besides,  it  is  a  more  favourable  plea  for  the  pit, ;  it  is 
an  answer  to  the  action.     The  action  is  in  the  present  tense ; 
so  is  the  plea.     It  is  the  general  issue.     If  the  rent  was  due, 
and  is  not  at  the  time  of  the  plea,  it  could  not  have  ceased  to 
be  due,  but  by  the  pit's,  accepting  it ;  and  if  so,  he  waives 
the  action,  though  it  was  well  brought  at  first."     Demurrer 
withdrawn  on  payment  of  cost*, 
l  En>  967  §  5'  Uut  tnougn  *^eDt  *or  rent  '■  founded  in  a  good  mea- 

-JbuK  N.P.  sure  on  the  en/ey»ie»r,  yet  the  right  to  thereat  by  tfeerfisnot 
183.  discharged  by  another  deed.     As  where  on  nil  debet,  it  was 

proved  the  lessee  gave  a  bond  to  the  lessor  for  the  rent,  and 
which  he  had  accepted ;  it  was  held,  this  was  not  payment ; 
"  for  the  accepting  a  security  of  an  equal  degree,  is  do  ex- 
tinguishment of  the  debt;"  and  so  cannot  be  so  here,  "where 
l  E»n.  267.  the  rent  is  due  on  a  leasel  which  is  a  higher  security  than  a 
SWpway-       bond-"  A  fortiori,  a  note  for  the  rent  is  no  bar  till  the  note 

be  paid. 
Cavp.  34S,        jj  6.  Though  entry  and  eviction  is  a  good  plea  in  debt  for 
Hunt  o.         rant.  Tet  a  j)are  en(ry  js  DOt,  but  may  be  a  mere  trespass,  and 
EqM67,       *  ground  only  of  an  action  of  trespass  ;  but  it  must  be  "  a  tor- 
368.  tious  entry  and  expulsion,  so  as  to  prevent  the  enjoyment  of 

the  premises,"  that  bar  the  rent ;  as  in  the  case  of  the  sum- 
mer-house above,  the  lessor's  entry  and  pulling  down   of 
which  was  adjudged  to  be   no  excuse  for  the  leasee's  not 
paying  the  rent :  for  he  might,  notwithstanding,  receive  the 
profits,  and  recover  damages  for  the  trespass. 
Hob.  3Z6  *         §  '■  &o>  in  debt  for  rent,  expulsion  must  be  specially  plead- 
Rejootda  v.    ed  ;  therefore,  a  plea,  that  the  lessor  entered  without  saying 
eT^bb-1     **e  e*P*Ne(i'  tne  le99eej  or  kept  *>>"  out  of  possession,  was 
p* M8'      held  to  be  bad. 
El  923.       Retainer-  So,  the  plea,  expended  the  rent  in  repairs,  ix 
Taylor  t>.       good,  if  the  lessor  covenant  to  repair,  and  does  not.    * ■  The  les- 
B»alf.—        see  may  plead,  that  he  expended  the  rent  in  necessary  re- 
GiLCasei,    pairs-"  but  it  must  be  specially  pleaded,  and  cannot  be  given  as 
4*L—    on.  eTj(Jence  00  tne  'geBera|  iggue ;  "for  he  might  have  covenant 
on  it,  against  the  lessor ;"   but  some  authorities  are  contrary. 
l  Lev.  163,     But  there  can  be  no  debt,  if  there  be  an  express  covenant, 
Carrel- "'     "that  the  lessee  mav  deduct  for  charges  and  repairs,"  in  the 
Cited'  l  Eip.  same  indenture.     This  the  lessee  may  clearly  plead,  in  bar  of 
Sflfc  debt  for  the  rent.    5  Co.  31,  Coulter's  case ;    art.  3.     "In 
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divers  coses,  one  in  of  his  own  wrong-  shall  recoups  and  re-  Ch.  151. 
tain."    "  The  disseizor  shall  reeoupe  all  in  damages,  which    Art.  9. 
he  hath  expended  in  amending  the  house."  Cites  14  E.  III.    s^-v-w 
damages,  92  ;  94  E.  5.     "  So,  he  who  is  guardian  in  socage, 
ot  his  own  wrong,  shall  haTe  reasonable  allowances."     Cites 
Cro.  El.  6',  31,  same  case. 

§  8.  As  to  the  statute  of  limitations,  infancy,  coverture,  re- 
lease, set  off,  payment,  accord  and  satis/action,  &c.  which 
may  bar  rent,  they  may  be  considered  in  bar  to  actions  genr 
erally,  as  they  equally  apply  to  many  other  actions,  as  well 
as  debt  for  rent. 

§  9.  It  has  been  said,  in  debt  for  rent  on  an  indenture,  the  Gil.  Cuei, 
deft,  cannot  plead  non  est  factum  ;  for  if  there  be  a  demise,  Jp8*  n?7'- 
and  the  lessee  enter,  therentisa  debt,  and  then  to  traverse  j/f°'e  ^J'as, 
the  deed  is  not  a  decisive  issue :  if  no  such  deed,  there  may  38.— hoi! 
have  been  "such  a  demise  as  the  pit.  declares  on-     So,  if  the  Abr.  677. 
deed  be  enrolled,  it  cannot  be  denied  by  this  plea  ;  but  he 
may  plead,  that  nothing  passed  by  it ;  for  "  if  nothing  pass- 
ed to  the  lessee  by  the  deed,  then  no  rent  could  arise,  and 
then  the  covenant  to  pay  rent  which  never  became  due,  could 
not  be  obligatory  ;  but  the  plea,  riens  passe  per  le  fait,  ad- 
mits the  deed  was  sealed  and  delivered.  "On  non  est  factum, 
you  may  give  in  evidence,  that  riens  passe  per  lefait,  if  it 
be  such  matter  as   makes  it  absolutely  a  void  deed,  as  cov- 
erture, not  lettered,  delivered  as  an  escrow,  or  the  like ;  for 
a  void  deed,  is  as  no  deed  at  all ;  but  if  it  be  snch  matter  as 
makes  the  deed  only  voidable,  that  is,  such  matter,  as  when 
shewn  may  be  avoided  by  construction  of  law,  then  such  mat- 
ter cannot  be  given  in  evidence,  on  won  est  factum,  but  must 
be  shewn  by  way  of  plea  to  the  court  *,  as,  for  instance,  in- 
fancy, because  there  are  some  deeds  which  bind  infants,  and 
some  not,  according  as  their  interest  was  advanced  or  injured 
by  tbem  ;  therefore  infancy  must  be  pleaded,  that  the  court 
may  judge  whether  the  contract  ought  to  be  avoided  or  not" 
And  it  is  a  general  rule,  an  instrument  only  voidable,  must 
be  avoided  by  pleading. 

On  *parol lease,  or  deed  poll,  of  land,  non  demisit  is  a  good  on.  Case*, 
plea;  as  here  no  estoppel  is  shewn  to  the  court,  precluding  the  ffi'~~,Dj8T' 
deft,  to  say,  the  lessor  did  not  demise.  So,  he  may  traverse  122|  p{.  ' 
the  demise  itself,  it  being  a  substantive  issue,  which  will  make  S3.— Co.  U 
an  end  of  the  pit's,  action  ;  and  every  substantive  matter  *'*—™0'* 
in  the  declaration,  may  be  traversed  apart,  the  better  to  as-  Abr' 
certain  the  proof,  though  it  must  be  proved  on  the  general 
issue. 

§  10.  If  the  pit.  declare  on  a  demise  generally,  and  the  G;]-  Caici, 
deft,  pleads  nan  demisit,  the  pit.  cannot  give  in  evidence,  a  438. 
deed  indented ;  for  all  estoppels  ought  to  be  shewn  to  the 
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Cb.  151.    court,  sines  the  solemnities  of  contracting,  and  what  makes 
Art.  9.     an  estoppel,  ia  matter  of  law ;  and  the  pit  cannot  shew  that 
v/vv    to  the  jury,  which,  if  it  had  been  shewn  to  the  court  in  the 
declaration,  had  estopped  the  deft,  from  taking* such  issue. 
Gil.  Cues,  "But  if  a  man  demise  sheep  at  a  certain  yearly  rent,  the 

439. — Cite*  deft,  cannot  plead  non  ilemisit ;  for  the  demise  is  not  asub- 
Drar,  la,  gtantive  contract  from  whence  the  rent  arises,  but  is  only  a 
p  "  loan  of  the  sheep  for  money,  for  which  it  is  the  considera- 

tion, and  therefore  the  plea  in  this  case  of  non  demisit  would 
be  ooly  a  traverse  of  one  part  of  the  contract ;  whereas  the 
whole  contract  ought  to  be  traversed ;  which  can  be  done 
only  by  pleading  nil  debet;"  "  then  the  whole  contract  ia 
put  in  issue." 
Oil.  Cum,         §  11.  "  Now  nil  debet  is  pleaded,  and  payment  ia  given  in 
439,  440.       evidence."  "  The  payment  is  transitory  matter,  and  may  be 
given  in  evidence  in  any  place ;"  "  but  if  the  deft-  plead,  lev- 
ied by  distress,  and  the  action  be  in  the  same  county  where 
the  land  lies,  he  must  now  conclude,  et  sic  nil  debet ;  because 
then,  it  amounts  to  the  general   issue  ;"_ and  levying  by  dis- 
tress, is  but  inducement  to  the  general  issue ;  "  but  if  the  land 
lie  in  another  county  than  where  the  action  is  brought,  as  it 
may  be  when  the  tease  is   by  indenture,  then  the  deft  may 
plead,  levied  by  distress,  without  concluding  et  sic  nil  debet." 
44o'£r**'        §  12.   Tenant  at  will.  He  may  plead,  non  habuit,necoc- 
Doct.  PUoit  cuPav^l;  *na<  it  *»  *  S°°^  P'ea>  'f  ne  do  not  enter  and  enjoy 
109.-1 Drer,   the  premises ;  "  it  is  a  determination  of  his  will,  and  leaves 
14,  pi,  70 ;     no  foundation  for  an  action  for  the  rent"  This  may  be  given 
Saj1**"'       in-evidence  on  nil  debet,  byway  of  negation  of  the  debt; 
"  because  if  the  lessee  had  no  interest,  no  debt  would  arise." 
But  this  is  no  plea  to  tparol  lease  for  years  ;   for  though  it 
confesses  the  lease,  it  does  not  avoid  the  debt,  as  he  does  not 
shew  to  the  court,  that  he  could  not  enter  and  occupy ;  and 
by    his    contract   he   should   have  entered  and     occupied. 
Hence,  this  plea  avoids  not  without  shewing  an  obstacle  to 
such  entry  and  occupation :  for  the  answer  is,  by  his  lease, 
he  should  have  entered,  and  he  might  have  done  it. 
Gii.Catet,         §13   Lease  void  for  non-payment-  Debt  forrent  onaleaso 
mV" 38  —    for  years<  providing,  if  the  rent  be  unpaid  one  month  after 
IS  Hod.  413,  the  Pay-d*7>  the  lease  be  void.    Deft,  pleaded  the  rent  was  so 
414,Levini     unpaid,  and  "so  thelease  became  void."  Held,  this  plea  is  bad 
"■  ^*?d?"'     on  demurrer,   because  it  did  not  state  the  pit.  actually  de- 
SB*  Alien'!  Winded  the  rent,  as  was  necessary  to  avoid  the  lease.     The 
cue.  forfeiture  is  as  a  penalty ;  and  a  demand  must  be  made  where 

an  interest  is  to  be  determined. 
3T.R,  435,        §  i4_  Contingent  debt,  or  payable  ia'futuro.    In  this  case 
aWEden-     il  was  heid'  thal  if  a  demand  be  payable  at  all  events,  though 
mil. "  at  a future  day,  it  may  be  set  off,  or  proved  under  a  oommittioa 
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of  hanhruptcy  against  the  debtor;  but  if  it  rest  in  contingen-  Ch.  151. 
cy,  whether  it  will  be  paid  or  not,  it  cannot  be  set  off,  or  so  Art.  10. 
proved,  unless  it  be  secured  by  a  penalty  which  is  forfeited,    v^-v-%^ 

§  15.  Two  are  joint-tenants  for  life,  one  leases  his  half  for  Dyer,  lB7,pl. 
years,  rendering  rent,  and  dies ;  the  term  continues,  but  the  5- 
rent  is  gone.  , 

Debt  lies  for  rent  against  the  original  lessee  of  a   term,  Dyer,  4,  pi. 
though  he  have  granted  over  parcel  of  the  land,  and  his  '■ 
grantee  has  made  a  feoffment  of  that  parcel ;  but  not  for  rent  247,  pi.  77. 
accruing  after  assignment  of  the  whole  term  :  qusre,  if  a 
contract. 

§  16.  The  lessor  of  land  and  implements  with  it,  entered  Dyer,«i2, 
on  his  lessee,  and  made  a  feoffment  of  it,  and  the  lessee  re-  pL  37" 
entered  on  him  ;  the  feoffee  may  now  have  debt  for  the  whole 
rent,  and  there  shall  be  no  apportionment. 

8  Ann.  14,  recites,  "  that  whereas  no  action  of  debt  lies 
against  a  tenant  for  life  or  lives,  for  any  arrears  of  rent,  dur- 
ing the  continuance  of  such  estate  for  life  or  lives ;  and  enacts 
that  it  shall  and  may  be  lawful  for  any  person  or  persons, 
having  any  rent  in  arrear  or  due,  upon  any  lease  or  demise, 
for  life  or  lives,  to  bring  an  action  or  actions  of  debt,  for 
such  arrears  of  rent,  in  the  same  manner  they  might  have  done, 
in  case  such  rent  were  due  and  reserved  upon  a  lease  for  years." 

Aut.  10.  Evidence. 

§  1.  In  all  actions  for  rent, and  nil  debet  pleaded,  the  deft.  Gi,  QMtl, 
may  put  the  pit.  to  prove  the  demise  ;  and  on  a  deed  poll,  or  435'. 
parol  lease,  the  lessee  may  dispute  the  lessor's  demising 
power,  by  shewing  another's  title  ;  and  this  the  old  books  in- 
tended by  Nil  luy  droit,  il  ne  lessapas,  il  ne  unque  seisie 
de  la  terre- 

§  8.  So,  if  the  lessor  declare  on  a  parol  lease,  and  appoints  Oil.  Cmci, 
that  the  lessee  shall  repair  the  houses ;  this  command  of  the  442. 
lessor  cannot  be   pleaded  in  bar  of  the  rent,  but  is  evidence 
of  payment  of  rent,  on  nil  debet  ;  for  it  is  no  matter  of  law, 
hut  of  fact  merely,  and  how  far  so'  much  money  is  laid  out 
by  the  lessee,  on  the  lessor's  directions,  to  his  use. 

§  3.  But  if  the  lessor  declare  on  a  deed  indented,  and  no  Oil.  Ca«e«, 
covenant  in  it  he  repair  ;  and  the  lessee  then  being  bound  by  443- 
bis  lease  to  repair,  the  lessor's  command  that  the  lessee  re- 
pair out  of  the  rents,  is  no  evidence,  on  the  general  issue,  of 
the  payment  of  rent,  against  the  deed ;  but  in  case  of  the  parol 
lease,  the  lessor's  command  to  repair  out  of  the  rents,  is  evi- 
dence that,  by  the  original  agreement,  the  lessor  was  to  repair. 

§  4-  If  the  lessor  be  bound  by  deed  indented,  to  put  houses  ail.Ca»»i, 
in  repair,  and  they  are  so  ruiuous  that  the  lessee  cannot  en-  443. 
ter,  he  may  repair  out  of  the  rents,  and  plead  this  in  bar  ; 
but  he  cannot  excuse  his   not  entering  for  want  of  such  re- 
vol.  V.  41 


,d  by  Google 


322  DEBT. 

Ch.  151.    pairs  ;  for  he  has  it  in  his  power  to  repair  out  of  the  rents  ; 

Srt.  11.    "  and  he  contracts  for  his  entry  and  occupation  by  accep- 

i^v>^    tance  of  his  demise." 

Djer,  28.—        %  "■■  "  If  the  lessee  has  a  release   under  seal,  of  the  rent, 

42  H.  VII.  l.  he  must  plead  it  in  bar,  because  all  legal  solemnities  must  be 

—Gil.  Ca.      shewn  to  the  court  ;  but  if  the  lessor  agrees  that  a  debt  due 

from  the  lessor  to  the  lessee,  should  go  in  satisfaction  of  the 

rent,  that  cannot  be  pleaded,  but  is  evidence  of  payment  on 

the  general  issue." 

§  6-  So,  if  the  lessee  pay  the  rent  to  the  grantee  of  a  rent- 
charge,  by  the  direction  of  the  lessor,  this  is  evidence  of  the 
payment,  but  cannot  be  pleaded  in  bar,  since   it  amounts  to 
the  general  issue. 
Snife.  5*8.—       §  ?-  So,  in  debt  for  rent,  and  nil  debet  pleaded,  the  deft. 
Cited.  1         may  give  the  statute  of  limitations  in  evidence,  for  this  act 
E»p.  305.       ;s  jn  lne  present  tense,  and  so  makes  it  no  debt  at  the  time 
of  pleading  ;  but  it  is  otherwise  in  assumpsit. 

§  8.  So,  on  nil  debet,  the  deft,  may  give  entry  and  expul- 
1  Sid!' 151.—  sion  'n  evidence  :  so,  on  non  demisit,  nilhabuit,  &c. 
Dyer,  122.         §  9.  If  a  tenant  from  year  to  year,  hold  four  or  five  years, 
l  T.  R.  380,  either  he  or  the  lessor,   at  the  expiration  of  that  time,  may 
\VriehT  —     declare  on  the  demise,  as  having  been  made  for  such  a  num- 
Saifc.  414.      ber  of  years,  and  the  possession  is  evidence. 
Dyer  185,         §  10,    'D  debt,  &c-  circumstantial  proof  of  the  death  of  a 
husband,   &c.   may  be  admitted  after  seven  years'  absence ; 
as  one  who  went  to  Germany,  and  was  not  heard  of,  and  do 
evidence  to  the  contrary. 
Djer,  260,         §  1 1,  In  debt  for  rent  of  certain  lands,  proof  of  a  demise 

of  part  only,  will  not  support  the  declaration. 
Dyer,139,pl,      §  12.  The  demand  or  tender  of  rent  on  the  last  moment 
SjJ~*  Salk'  of  the  day  of  payment,  is  good.  Growing  rent  is  not  released 
by  a  release  of  all  demands. 

Art.  11.   Demand  of  rent  to  fix  a  penalty,  right  of  en- 
try, &c. 
1  Sfliind.  §    1     Debt  for  rent.     Declaration  states  A,  seized  in  fee, 

278  to  288,  43  of  Kliz.,  demised  to  It,  for  ninety-nine  years,  if  three  of 
Duppa,  ex  r.  jjja  cniiaren)  or  any  of  them,  lived  so  long ;  stales  B's  entry 
'  '  and  being  possessed  ;  his  devise  of  J250  a  year,  to  the  pit's, 
testatrix,  &c  out  of  the  certain  lands,  with  a  clause  of  distress 
and  penalty,  if  three  days  behind  :  by  another  will,  made 
the  £50,  annuity,  a  charge  on  the  leased  premises,  &c.  with 
a  right  of  entry,  on  failure  to  pay,  to  distrain  therefor,  and 
10*.  nomine pcense,  for  every  week's  non-payment,  after  twen- 
ty-eight days  elapsed,  fyc. :  states  U's  death,  and  his  will 
proved  May,  1618,  and  his  executor's  entry,  and  assent  to  the 
legacies ;  and  June  1,  1623,  his  estate  in  the  leased  premises 
came  to  the  deft,  and  he  entered,  and  become  possessed,  and 
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£1360  of  the  annuity  in  arrear,  foryears,  and  the  deft,  being  Oh.   151. 
pernor  of  the  profits  for  that  time  :  states  the  testatrix  made    *?r(.  11, 
her  will,  appointed  the  pit.  her  executor,  and  died.     He    \^^v 
proved  her  will,  1665.    By  her  death  the  annuity  determined, 
and  an  action  accrued  to  the  pit.  as  such  executor,  to  de- 
mand  and  have  of  the  deft-  "  as  pernor  and  receivor  of  the 
profits  of  the  said   premises,"   said  £1360;  yet  though  re- 
quested, the  deft  had  not  paid.     Plea,   nil  debet  infra  sex 
annos  ;  hoc  paralus ;  general   demurrer  to  this  plea.     Pit. 
remitted  £7  His  part  of  said  £1360.    .Judgment  for  the  pit. 
for  £1353  10s. ;  £10  13*.  id.  for  damages  and  costs.     Deft, 
acquitted  as  to  the  £7  10*. 

There  can  be  no  distress  for  rent  on  the  day  on  which 
payable  or  reserved:  2  Saund.  284b;  10  Co.  127,  Chin's 
case:  Nor  at  common  law,  after  the  term  expired-  2  Saund. 
834b.  Otherwise,  as  to  the  off-going  crop  while  on  the  leas- 
ed premises.  Ibid,  and  1  H-BI-  5. 

§  2.   In  this  case  held,  1.  That  if  the  ph.  demands  more  otherwise, 
than  is  due  of  his  own  shewing,  he  may  remit  the  surplus  jj"d  the  *|ef'- 
after  demurrer,  and   enter  judgment  for  the  rest,  as  above.  (™j81|j  (0 
Plea,  badly  concluded  ;  so,  judgment  against  the  deft.  the  dec  far  a- 

8.  That  debt  for  the  arrears  of  a  rent  charge  ought  regn-  tiou  for  tbii 
larly  to  be  brought  against  all  the  pernors  of  the  profits  of  caDM> 
the  lands  liable;  but  if  not,  the  deft,  can  take  advantage  of 
it  only  by  plea,  in  abatement ;  for  such  plea  gives  the  pit.  a 
better  writ. 

§  3.  Rent  is  not  regularly  due  till  midnight  of  the  day  on  3Cruiie,334, 
which  it  is  reserved,  though  to  be  demanded  before  sunset,  3«6i  <h«  •'»« 
to  fix  a  right  of  entry,  &c.  as  below.  wh*n  *"■ 

§  4.  Where  a  man  sues  for  two  things,  and   he  shews  he  7  Mod.  87— 
cannot  have  a  better  writ  for  one  of  them,  it  abates  only  for  *  W.  W- 
the  one  as  to  which  it  is  bad  ;  otherwise,  if  he  misconceives  21  BaVii  °" 
his  action  for  one  thing,  then  the  whole  writ  abates.     Cites  CMic.  Hob.  8. 
11  Co-  45,  Godfrey's  case-  Here  the  pit.  could   have  no  ac-  —  Carth.iaa. 
tion  for  the  £7  10s.    Williams,  in  his  notes,  takes  the  usual  — |B,k  '<*— 
distinction  between  a  sum  demanded  on  a  deed,  when  there  *  wy£  1711"> 
can  be  no  remittitur,  as  such  variance  ib  inconsistent  with  the  — iLev.  110. 
deed ;  and  a  matter  extrinsic,  as  in  this  case  of  debt  for  rent,  10  Mod.  316. 
jf  too  much  be  demanded,  the  surplus  may  be  remitted  ;  for  TTg '£'  3V?' 
the  variance  is  not  inconsistent  with  the  deed.     Inciedon  ti.  WB'fc8Dal- 
Cripps;  11  Mod.  196,  Tate  v.  Whiting;  3  T.  R.  659,Petru  ton. 
V.  Hannay  :  4  T.  R.  347,  Jennings  v     Newman.     And  if  it 
appears  of  the  pit's,  own  shewing,  he  has  no  cause  of  action 
as  to  part,  his  whole  writ  shall  abate.  <  ro.  Jam,  104,  Wood's 
case;  Hob.  879;  ibid,  164,  Colt  v.  Bishop  of  Litchfield  ;  2 
Lev.  197. 
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Cb.  151.  §  5.  Though  rent  must  be  demanded  or  tendered  before 
Art.  18.  sunset, to  take  advantage  of  a  condition  of  reentry,  or  to  save 
a  forfeiture  ;  yet  it  is  not  due  till  midnight-  Hence,  if  the 
lessor  dies  after  sunset,  and  before  midnight,  the  rent  goes  to 
the  heir  and  not  to  the  executor.  The  same  principle  in  3 
Cruise,  386,  327.  For  the  right  of  aclion  for  the  rent  does 
not  vest  in  the  lessor  till  midnight;  and  till  it  so  vests,  it  can- 
not go  to  his  executor,  but  goes  with  the  reversion,  to  his 
heir,  or  to  the  person  in  remainder  or  reversion. 
3  Craies,  §  6-  But  where  a  lease  is  made  by  a  bare  tenant  for  life, 

327,  323,       so  ending  at  his  death;  there,  if  he  who  is  entitled  to  the  rent, 
oil  them  v.    |jyes  t0  tne  beginning  of  the  day  on  which  it  is  payable,  it 
will  vest  in  his  executor  or  administrator.     Both  principles 
recognized  in  Strafford  v.  Wentworth ;  Ft.  Ch.  555 :  cited  3 
Cruise,  389,  339. 
3  Cruue,  -*RT-  12,  Condition  of  reentry  in  leases.  §  1.  It  long  has 

32B,  330—    been  usual  to  insert  in  leases,  a  condition,  that  if  the  rent  be 
Lit.  *.  327.—  behind,  it  shall  be  lawful  for  the  lessor,  or  his  heirs,  to  re- 

1  Ley.   1TO."  eilter»  and  h0,J  the  ,ands'  t'"  Pa'd   the  rel>t    'n  arrear-       Not 

— T.  Rnjm.  held,  a  condition  absolutely  to  defeat  the  lessee's  estate,  but 
135, 158.        that  the  feoffor  or  lessor,  on   his  entry,  only  holds  the  lands 
as  a  pledge  till  so  paid  ;  and  formerly  he  took  the  profits  to 
-  his  own  use,  and  did  not  apply  them  to  satisfy  the  rent.    But 
equity  has  ever  applied  them  to  the  rent,  and  held  the  lessor, 
when  paid  his  rent  and  costs,  to  give  up  the  possession  to  the 
lessee,  and  to  pay  him  the  surplus  profits  of  the  estate.     A 
like  clause  or  provision  in  England,  has  often  been  inserted 
in  cases  of  a  rent  charge,  and  to   the  same  effect,  except  in- 
stead of  an  entry,  the  person  entitled  to  the  rent  charge,  gets 
possession  of  the  land,  subject  to  the  rent,  by  ejectment  -,  but 
so  to  hold  as  a  pledge  only,  till  paid  his  arrears  out  of  the 
issues  and  profits. 
Gtosd  3Cru        §  *'  *"  case  °^  dislress,  no  demand  of  rent  is  necessary,  but 
3jl_  '   when  the  remedy  to  recover  it  is  by  entry,  (here  must  be  an 

actual  demand  made  previous  to  the  entry;  otherwise  it  is 
tortious,  as  a  condition  of  entry  is  in  derogation  of  the  grant, 
and  the  estate  at  law  once  defeated,  is  not  restored  by  sub- 
sequent payment.  It  is  therefore  presumed  the  tenant  is 
residing  on  the  premises,  in  order  to  pay  his  rent,  and  to  pre- 
serve his  estate,  unless  the  contrary  appears,  by  the  feoffor's 
or  lessor's  being  there  to  demand;  therefore,  unless  there 'be* 
V  demand  made,  and  the  tenant  thereby,  contrary  to  the 
presumption,  appears  not  to  be  on  the  land,  ready  to  pay  the 
rent,  the  law  will  not  give  the  lessor  the  benefit  of  reentry, 
to  defeat  the  tenant's  estate,  without  a  wilful  default  in  him, 
which  cannot  appear  unless  a  demand  is  actually  made  oa 
the  land. 
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§  3.  Entry  by  way  of use, incases  of  rent  charges-  This    Ch.  151. 
is  usually  given  by  the  statute  of  uses.     Thus  land  is  leased     Jlri  13.  , 
or  conveyed  to  A,  and  his  heirs,  to  the  use  and  intent,  that   >^-v~%_> 
B  may  receive  out  of  it  a  certain  annual  sum,  or  yearly  rent  oilb.  137.— 
charge  ;  and  further,  if  it  be  in  arreax  for  a  certain  time,  it  Cited  3  Cm. 
shall  be  lawful  for  13,   add  his  assigns,  to  enter  on  and  hold  ^  H«£«- 
the  land,  and  receive  the  profits,  till  paid.     Here,  as  soon  as  _{  j}urr. 
the  rent  is   in   arrear,  a  use  derived  out  of  the  seizin  of  the  620.— 7  D. 
trustee  or  releasee  to  uses,  springs  up  and  vests  in  him  to  *  E- ll7- 
whom  the  power  of  entry  is  given  :  this  use  is  immediately 
transferred  into  possession,  by  the  27  H.  VIII.     Hence,  he 
has  a  right  to   take  and  keep  possession  till  paid,  4-c,  and 
then  the  use  determines.     He  may  in  virtue  of  this  estate, 
lease  for  years,  to  try  his  title  in  ejectment,  either  to  get 
possession  of  the  land,  or  to  restore  it  if  turned  out.     And  if 
he  assign  over  the  rent  charge,  all  these  rights  pass  to  the 
assignee. 

Art.  13.  Several  essential  incidents  to  rent.  §  1.  An  estate  3C    ■     „,  * 
in  fee,  in  tail,  for  life,  or  years,  may  be  had  in  a  rent ;  a  fee,  (o  346''.'. 

in  rent  service  and  charge.     Rent  is  within  the  statutes  de  Lut.  1225 . 

donis,  and  of  uses;  but  the  tenant  in  tail  of  a  rent  charge,  ^" w,23l)- 
cannot  turn  it  into  a  fee  to  enlarge  his  estate.     However,  if  a  Smith  jj  j^_ 
rent  charge  be  granted  to  A,  and  the  heirs  of  his  body  ;   re-  naby.— Co. 
mainder  to  B,  and  his  heirs ;  A,  by  a  recovery,  may  convert  L.  29, 32, 
his  estate  in  tail  into  a  fee  simple  ;  as  the  donor  of  the  rent  ?^r^'e 
charge  created  a  fee  therein,  so  the  duration  of  the  rent  jjerle  eh. 
charge  is  not  enlarged.     Heirs  or  executors  may  be  special  119, »!  2,  *, 
occupants  of  a  rent,  granted  pur  outer  vie;  see  statute  of  ».— t«1t.  9, 
frauds.     Of  rent,  there  may  be  tenant  by  the  curtesy,  and  on  Sthr^V"" 
a  seizin  in  law ;  so,  in  dower,  several  cases.     The  operation  crauei  344. 
of  the  statute  of  uses  is  the  same  in  the  case  of  rents,  as  in  that  — GUb.69.— 
of  lands :  Chaplin  v.  Chaplin,  3  P.  W.  829 ;  may  be  granted  «> 1  Co.  97.- 
in  remainder,  after  a  life  estate  in  it.     A  grant  of  rent  to  A,  •«_ c°"l 
in  tail ;  remainder  to  B,  in  fee,  is  good  ;  Weeks  v.  Peach,  251! 
Salk.  577 ;  may  commence  infuturo,  when  granted  de  novo, 
for  obvious  reasons ;  not  so  a  rent  in  esse.    A  rent  de  novo 
may  cease  for  a  time  and  revive.     It  cannot  be  devested,  as 
the  possession  of  it  is  always  where  the  right  is,  after  seizin 
once  had ;  at  least,  disseizin  is  at  his  election.  Rent,  or  other 
incorporeal  hereditament  is  forfeited  but  by  matter  of  record. 
Velv.  10. 

§  8.  Discharge  of  rent,  of  rent  service,  or  of  rent  charge,  JLSE^"*l2*" 
may  be  by  eviction  of  the  lessee,  &c.  So,  if  the  lessor  resume  giu,,^™  " 
the  land.    But  the  lessee  is  not  discharged  of  rent  he  has  con--i49, 152. 
traded  to  pay,  though  the  house  be  burnt,  or  estate  destroy- 
ed by  some  accident  See  the  cases,  Paradise  r.  Jane,  Monk 
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Ch.  153.    t>-  Cooper,  Belfour  v.   Wiston,&c.  &c,  ch.  117,  art.  2  &  3; 
Art.  1.     how  of  a  real  charge,  Co.  L'.   147;  apportionment  of  rent, 
see  art.  9,  3-  1. 


CHAPTER  CLII. 


DEBT  ON  SIMPLE  CONTRACTS. 


Art.  1.  Debt  on  simple  contracts.     §  I.  General  princi- 
ples.  The  action  of  debt  is  now  not  often  brought  on  simple 
contracts ;  yet  in  many  cases  this  action  may  be  brought  on 
them:  for  it  may  be,  whenever  the  deft,  is  indebted  to  the 
pit.  in  a  certain  sum  of  money,  or  in  a  sum  that  may  be 
2  Bi.  Con.     made  certain-     The  contracts  may  be  merely  oral  or  in  writ- 
C       360.     '"&>  not  sea'eo"  i  and  any   commodity,  or  a  man's  labour,  or 
****'  his  actions,  may  be  reduced   to  a  certain  value,  by  agree- 

ment, and  the  price  agreed  on  is  a  debt.  "  Hence,  an  action 
-of  debt  lies  for  a  servant's  wages."  So,  if  A  promise  B  £100, 
if  he  will  marry  his  daughter,  and  B  marries  her,  he  may 
have  debt  for  the  £100.  So,  if  I  authorize  my  bailiff  or  ser- 
vant to  contract  or  to  buy  or  sell  for  me,  debt  lies  against 
me,  and  not  against  my  servant  So,  if  A  bail  money  to  B, 
to  be  delivered  to  C,  on  demand,  C  may  have  debt  for  it 
against  B;  for  B  takes  it  as  C's  property,  and  so  becomes 
Gil.  Cam,  debtor  to  him.  So,  debt  lies  for  a  balance  of  an  account  stat- 
MS,  364.        ed      g0(  if  c  agreeg    t<)   pay  B  .g500)    for   D,s   ]andj  B  may 

have  debt  against  C  for  the  £500.     And  see  Consideration. 

So,  the  pit-  may  have  debt  against  the  sheriff  for   monies 

levied   on   an  execution,  though  no  return  be   made  on  it. 

Debt  does  not  lie  on  a  simple  contract  against  an  executor. 

&  Toon.  665.      §  2.  Debt  does  not  lie  against  the  acceptor  of  a  bill  qfcx- 

-- ou.  Ca»e»,  change,  though  assumpsit  does,  for  his  promise  is  collater- 

183'~hot|i?"  "''  tile  a'rawer  remaining  liable.    So,  "  where  A  sells  goods 

cBse. Sulk,  to  B,  at  C's  request,  and  C  promises  to  pay  for  them  if  B 

S3,  should  not;  this  creates  no  debt  in  C,  but  he  is  liable  in  a 

special  action  on  the  case."  And  debt  will  not  lie  on  any 
collateral  undertaking,  for  he  that  so  undertakes  is  not  debtor, 
or  indebted,  though  he  may  have  promised  to  do  or  perform 
some  act.    He  has  engaged,  but  does  not  owe  a  debt. 
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§3.    If  A  sells  lands  to  B,  for  a  certain  sum  of  money,  A    Ca.  152, 
may  have  debt  for  this  sum,  and  it  is   no  plea  in  bar,  the     Art.  2. 
lands  are  evicted  ;  for  "there  is  a  transmutation  of  the  pos-    ^v^s 
session  of  the  land,  and  the  title   is  passed  by  the  convey-  Gil.  Cusps, 
ance:"  and  if  there  be  any  defects  in  the  title,  there  are  pro-  ^e'  **J"~ 
per  covenants   in   the  conveyance  to  secure  the  purchaser,  50a^ ' 
"on  which  he  mu.it  take  his  remedy;"  "and  the  purchase 
money  becomes  a  debt  on  the  conveyance  in  all  events;  and 
if  the  money  was  paid,  the  purchaser  could   never  bring;  it 
back  ag'iin,  on  the  eviction  of  the  land ;  and  for  the  same 
reason,  where  the  money  is  not  paid  on  the  purchase,  it  re- 
mains a  debt  after  the  eviction  of  the  land."     Debt  on  sim- 
ple contract  is  good  against  executors,   after  a  plea,  never 
promised,  and  verdict  for  the  pit     4  Dallas,  188. 

§  4.  But  it  is  otherwise  if  A  sells  a  ward  he  is  possessed  of,  G>1.  Cum, 
to  B,  and  before  the  day  of  payment,  the  ward  is  evicted ;  *26'  1^~\ 
this  eviction  is  a  good  bar  to  debt  for  the  money ;  "for  there  j^'       'f  ' 
is  no  title  derailed,  and  a  man  does  not  sell  his  ward,  that 
is,  the  man  or  woman,  but  the  property  he  has  in  them ;  and 
therefore,  if  the  ward  be  evicted   by  a  stranger,  and  the 
money  is  paid,  it   is  so   much  received  by  the  vendor  to, the 
vendee's  use"     This   is  a  peculiar  case,  where,  if  the  mere 
right   of  property  fails,  nothing  passes  to  the  vendee-.     But 
the  case  of  goods,  in  general,  is  different;  for,  "if  goods  he 
sold  and  evicted  from  the   vendee,  the  vendor  has  still  his 
action  of  debt  for  the  money,  upon  the  contract,  and  eviction 
would  be  no  plea  in  the  action." 

§5.  Debt  lies  on  all  simple  contracts  in  which  there  is  a  Slade'i jewe, 
commutation  of  property  for  money ;  as  for  the  price  of  goods  e,p°ibo'— 
sold,  and  that  ascertained  by  the  parties.     But  this  action  is  103. 
not  often  brought  on  simple  contracts :    1-  Because  the  deft, 
may  yet  wage  his  law  in  England  :  2.  "Because  the  pit. 
must  recover  the  exact  sum  declared  for,  or  he  cannot  have 
judgment;"  which  being  often  uncertain,  assumpsit  is  now 
preferred. 

§  6    Debt  lies  on  an  account  stated,  and   though  among  **■"?!?■,. 
merchants,  the  action   is   within  the  statute  of  limitations;  v  j'ewitet__f 
for,  from  stating  the  account,  it  becomes  a  certain  debt;  and 
the  reason  no  longer  applies,  to  wit,  that  merchants  trade,  j  sid.465.—  , 
and  often  have  their  evidence  at  a  great  distance,  &c.  1  Mod.  70. 

Aht   2.    Simple  contracts  to  pay  by  instalments. 

§  1.  In  this  case  it  was  held,  that  debt  does  not  lie  on  a  ] [}}■  B!-  547, 
promissory  note,  payable  by  instalments,  till  the  last  day  of  j|5|'r-]j!"^r 
payment  is  past-     This  was  the  ancient  law  in  regard  to  debt  q„,  304,  in 
and  assumpsit  both ;  but  also  held,  the  law  has  been  altered  Aitham'a 
as  ro  assumpsit,  but  not  as  to  debt.     As  to  assumpsit :   1 .  In  °"c- 
Cooke  v.  Whorwood,  2  Saund.  164,  assumpsit  allowed  tore- 
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Oh.  152.    cover  the  several  sums  awarded,  as  they  become  due.     Since 
Jlrl.  2.      which,  several  cases  have  been  decided  on  the  same  principle. 

n^^v^     Altered  as  to  bonds.     1  Wife.  80,  Coates  v.  Hewitt, — was  a 

bond  with  condition. 
Coates  e.  §  s.  The  same  principle  was  adopted,  which  was  In  as- 

BIw'aiiD  ***mptitt  for  not  delivering  hats,  to  be  delivered  by  instal- 
Jud.  Court,  merits,  one  eighth  part  every  three  months ;  and  the  action 
Ewes,  Nov.  was  brought  for  some  of  (he  first  instalments,  and  supported 
1801,  Da-  on  argument,  and  on  a  motion,  in  arrest  of  judgment.  Oases 
Brown— l  cited,  Esp.  129,226;  3  Salt  6,  118;  2  Esp.  235  ;  Imp.  M. 
Ota.  517—  Pr.  426,  427. 

I  Bin.  158.—  §  3,  Simple  contract,  how  merged  in  a  specially,  fyc.  In 
Hs*d'&e!  ™*  case>  **ve  men  owne(*  the  cargo  of  the  Pomona  bound  to 
i126_  Calcutta,  and  Smith,  one  of  Ibem,  was  made  supercargo ;  and 
5  Man.  R.     ^y  tne'r  wders,  they  authorized  him  there,  to  take  up  on  their 

II  to  41,  Bi-  credit,  850,000,  and  draw  on  the  owners :  Harris,  Hovey, 
nofgea  «.  and  Jackson,  sigped  the  orders.  Smith,  at  Calcutta,  Sept.  2, 
Hovey  it  al.  1797(  borrowed  of  the  pH.,  (and  his  partner,  since  deceased) 

on  account  of  said  owners,  23,259  85  cents,  and  for  this 
Smith  gave  his  bond,  purporting  to  bind  said  owners  to  re- 
pay, &c.  and  stating  the  money  to  be  borrowed  for  the  use  of 
the  ship  Pomona.    Two  of  the  owners,  said  Smith  and  Wood, 
became  bankrupts,  and  had   their  certificates  of  discharge, 
and  assumpsit  was  brought  against  the  other  three,  (stating 
this  discharge,  &c.)     Il  appeared  the  owners  received  and 
disposed  of  the  return  cargo,  but  not  that  the  monies  Smith 
so  borrowed  were  applied  to  purchase  a  part  of  it ;  nor  that 
the  owners  knew  he  had  given  such  a  bond,  or  had  so  bor- 
rowed.    Verdict  for  the  ph.— new  trial  granted.     For,  1. 
Smith  had  no  legal  authority  to  bind  his  partners  by  deed : 
2.  If  he  had  such  authority,  a  deed  could  not  be  evidence  to 
support  assumpsit.     As  to  the  first  point,  were  cited  7  D.  & 
E.  207,  Harrison  v.   Jackson ;  and  several  cases  from   the 
Digest,  Domat,  Pothier,  &c. ;  6  D.  &  E.  177 ;  Pow.  on  Con. 
215,  221,  236,  313  ;  Chitty,  48. 
l  Eatt,  105.        As  to  the  second  point,  were  cited  1  H.  Bl.  622,  Gibson  & 
-Cowp.        al.  v.  Minet  &  al.  {  Fitz.  Abr.  title  Debt,  68 ;  Vin.  Abr.  title 
5Mw  R.1.  Extinguishments,  B.  8;  Lit.  Rep.  17;  2  Leon.  110.    These 
'  prove  that  if  the  bond  be  given  after  the  simple  contract 
debt  is  existing,  the  bond  extinguishes  that;  or  if,  at  the 
time  of  the  purchase,  it  prevents  the  implied  promise  taking 
place.     2  Burr.  826;     Cro.  Jam.  137,  668;     1  Burr.  60  ; 
3  Burr.  1670;   Dougl.  284. 
The  heir  i«         *'or  lne  P'1'  *l  was* urged,  that  when  Smith  took  up  the 
liable  to  no    money,  all  the  owners  became  bound  by  simple  or  implied 
debt  on  rim-  contract  to  repay  it ;  and  that  a  bond,  given  by  one  of  several 
hot  only  on*'  J°'nt  debtors,  does  not  merg*  the  preexisting  joint  contract ; 
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Though  it  is  true  if  A  owes  money  on  simple  contract,  and   Ch.  152. 
gives  his  bond,  &c.,  that  contract  is  at  an  end,  "  being     Art.  2. 
merged  in  a  contract  of  a  higher  nature."   Nor  does  the  bond  ^^-v-^-* 
of  a  stranger,  or  of  a  surety,  or  guarantor,  discharge  such  a  YeW.  55, 
contract.    This  the  court  admitted  to  be  law ;  for  the  pit.,  ^^jj^. 
it  was  further  said,  that  if  one  of  several  contractors  renews 
the  contract  in  another   form,  the  former  contract  is  not 
vacated;    and  that  this  bond    bound  Smith   only,    though 
otherwise,  had  it  bound  all  the  owners,  and  so  had  been 
their  bond ;    but  a  majority  of  the  court  thought  Smith's 
bond  excluded  an  implied  or  simple  contract.    And  it  was 
said  by  one  judge,  that  if  it  be  a  part  of  a  simple,  contract, 
that  a  stranger's  bond  shall  be  given  for  the  same  debt, 
the  giving  of  the  bond  discharges  the  nmplt  contract.     This  Pndiey,i 
is  law,  because,  by  the  original  contract  itself,   it  ceases  caK' 
when  the  bond  is  given.    The  pit.  cited  White  v.  Cuyler, 
6  D.  &  E*-176;  in  which  Mrs.  Cuyler,  a  feme  covert,  gave 
her  bond,  and  Low  was  her  surety ;  and  though  he  might 
be  bound,  yet  as  his,  a  stranger's  bond,  did  not  discharge .  a 
simple  contract,  assumpsit  lay  on  it  against  General  Cuyler, 
the  husband,  for  the  pit's.,  a  servant's  wages ;  and  a  majori- 
ty of  the  court  clearly  held,  that  a  deed  cannot  be  given  in 
evidence  to  support  this  action  of  assumpsit ;  for  the  very 
evidence  offered  shews  that  the  party  has  a  higher  remedy 
than  he  has  sought.     It  proves,  also,  mat  there  was  no  pro- 
mise, or,  if  there  had  been,  that  it  is  merged  in  a  security  of 
a  more  solemn  nature.    Smith  was  not  a  stranger  to  the 
prior  simple  contract,  if  one  existed ;  had  he  been  such,  his 
bond  had  been  but  a  collateral  security.     Hooper's  case,  2 
Leon.  110.     But  when  two  were  indebted  on  simple  con-  ' 

tract,  and  one  of  them  entered  into  a  recognizance  to  the  credi- 
tor, it  was  held,  that  the  simple  contract  was  discharged. 
Vin.  Abr.,  title  Extinguishment,  B.  8. 

Sedgwick,  J.  "  It  is  perfectly  well  known  that  no  man 
can  bind  another  by  deed,  unless  he  has  been  authorized 
by  oW to  do  it;"  "^therefore,  a  factor,  unless  so  authorized, 
cannot  by  deed  bind  his  principal ;  nor  a  partner  his  co- 
partner." And,  M  if  a  bond  or  other  deed  be  executed,  in 
consideration  of  an  existing  parol  contract,  such  contract  is 
thereby  merged  and  gone."  6  Co.  45,  Higgins'  case.  So 
the  bond  bound  Smith,  but  not  the  owners ;  it  was  his  deed, 
but  not  inetr  deed.  And  if  there  was  a  contract  prior  to  the 
bond,  by  it  that  contract  was  merged,  and  the  bond  is  all  the 
remedy  the  pit.  has ;  the  law  of  India  governs  in  the  con- 
struction of  the  contract,  being  the  lex  loci;  7  Cran.  399. 
But  a  simple  contract  is  not  merged  in  a  deed  which  merely 
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Ch.  153.  recognizes  the  debt  and  fixes  tbe  mode  of  ascertaining  its 
Art.  2.     amount :   nor  does  an  after  contract,  a  prior  one  executed, 

s_<»v»^,  Burnham  v.  Webster.  Debt  qui  tarn  for  a  penalty  for 
taking  fish,  though  in  the  form  of  a  contract,  yet  it  is  not  a 

e  Man.  k.     simple   contract   within  the  statute  of  1803,  Cb.  154,  s.  5; 

S8(!-  hence,  though  the  damages  be  but  ft  5,  pit.  has  full  costs  in 

the  S.  J.  Court. 

5  Him.  R.  §  4.  Simple   contract   discharged   by    another,  negotiable. 

S99,  Thatch-  Ab  where  the  deft,  was  guardian  to  an  intone  person,  this 

erc^DuM-  insane  person  owed  the  pit.  a  debt,  for  which  the  guardian, 
at  such,  gave  his  own  negotiable  note  to  the  pit.  Held,  this 
discharged  the  ward's  debt,  and  an  action  lies  against  the 
guardian  on  his  own  note,  in  his  private  capacity ;  he  had 
assets  when  he  promised,  and  his  promise  was  in  writing, 
and  there  was  a  good  consideration,  and  the  deft,  may  charge 
the  ward's  estate. 

I  Craa.  343,  §  5.  In  this  action  it  was  decided,  that  debt  will  not  lie  on 
Carder        a  promissory  note  in  Maryland:  but  1  Cranch,  464;  held, 

generally,  debt  will  lie  upon  a  promissory  note. 

I I  Mais .  R.  §  6.  Original  implied  contract  is  not  discharged  by  a  void 
359,  John-  negotiable  note,  given  by  the  debtor  to  the  creditor,  and  his 
■on  r.  o  n-   receipj.  for  lne  gpgf  dcJjt .    nor  by  a  usurious  note  avoided. 

As  where  the  pit.  and  deft,  were  sureties,  and  the  ph.  paid 
the  whole  debt,  whereby  the  deft,  became  indebted  to  him 
for  half.  By  consent,  the  deft,  gave  his  negotiable  note, 
usurious,  to  a  stranger  who  endorsed  it  to  the  pit.;  viewed, 
as  given  directly  to  the  pit.,  the  stranger  having  no  interest 
in  it,  and  the  pit.  gave  his  receipt  for  the  said  original  debt, 
in  full,  to  the  deft ;  be  avoided  said  note  for  usury.  The 
•  pit.  brings  this  action  as  co-surety,  as  having  paid  tbe  whole 

debt  against  tbe  deft,  as  co-surety  on  his  original  implied 
contract,  to  pay  half  of  it  to  the  pit.,  and  the  pit.  recovered. 
And  held,  neither  said  usurious  note  being  void  and  avoided 
by  the  deft.,  nor  said  receipt,  was  any  bar  to  this  action. 
Many  cases  were  cited.  This  case  settles  important  princi- 
ples to  this  effect:  If  A  owes  me  %  100,  a  just  debt,  and  for 
it  gives  me  a  usurious  or  void  note,  and  I  receipt  in  full  for 
the  $100,  and  he  avoids  his  note,  I  may  recover  the  $100. 
5  Went.  145.       §  7.  Forms  of  declarations,  pleas,  fyc.  referred  to. 

Declaration  in  debt  for  an  attorney's  bill  t  first  count,  on 
contract  and  consideration,  &c,  being  business  done  as 
attornies  in  prosecuting  suits,  &c. ;  second  count,  quantum 
meruit:  third  count,  money  laid  out,  &c. :  fourth  count, 
an  account  stated.  5  Wentw.  145,  147.  On  a  mutual**,  for 
money  had  and  received,  an  account  stated ;  second,  money 
had  and  received,  147,  148  ;  on  a  promissory;  second,  on 
an  insimul  computasset,  payee  v.  maker ;  third  count,  money 
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had  and  received:  fourth  count,  account  stated,  14S,  149.  Oh.  152. 
For  depasturing  cattle,  quantum  meruit :  goods  sold,  &c.,  Art.  3. 
quantum  meruit:  money  had  and  received,  and  account  s^^y^h/ 
stated,  &c,  149,  151. 

§8.  Declaration  in  debt  for  rent  on  a  parol  demise;  5Went.i&0, 
lessor  against  the  assignee  of  the  lessee  of  a  lease  for  years.  ieo- 
The  deft,  was  the  executor  of  the  lessee,  and  the  pit.  elected 
to  sue  him  as  assignee:  second  count,  in  debt  for  rent  at  the 
suit  of  the  lessor  against  the  assignee  of  the  lessee,  on  a 
parol  demise  from  year  to  year ;  one  count  in  debt  for  rent 
against  the  deft,  as  tenant  by  sufferance,  where  the  deft,  had 
continued  in  possession  of  the  premises  after  bis  term  was 
expired,  whereof  he  was  assignee,  and  there  was  no  new 
lease  or  terms. 

§  9.  Debt  on  simple  contract ;  plea,  nil  debet :  also,  other 
pleas.   Siory's  Pleadings,  283,  284. 

§  10.  Debt  for  goods  sold  and  delivered  ;  no  express  con-  2  D.  &  E. 
tract  laid,  and  no  place  where  made;  good  on  special  de-  ^r30"TCl1" 
murrer.    See  3  Leon.  161;   Foster.  197.    The  words  told  "jg,     ' 
and  drtivtred\  imply  a  contract,  and  there  is  a  venue  in  the 
margin ;    such  contract  may   be  proved   any  where,  and  a 
venue  is  laid  merely  for  form-sake;  per  Buller  J. 

§  11.  Declaration  in  deb!  for  money  awarded  on  a  parol  *'?i.Cl. 
submission  ;   by  an  executor  upon  an  emittet  of  goods  sold  ^j'  33^ 
and  delivered  in  several  parcels ;  for  the  diet  of  the  deft's. 
wife  and  servant,  and  for  pasture  of  the  deft's.  horse ;  for 
horse-hire ;  against  an  executor  for  the  board  of  the  testa- 
tor's sister. 

§  12.  Declarations  m  debt  for  the  arrears  of  an  account  ?jj?*Ent' 
stated,  (iruimvl  amputasaet ;)    bar,  nil  debet  and  issue.     For 
pasturing  sundry  oxen,  horses,  and  other  creatures,  £ — ; 
and  grass  sold,  £ — ,  &c. 

§13.  Declarations  in  debt  on  parol  submissions,  and  awards  FUi.  Eat. 
in  several  cases ;  bar,  performance.     Other  cases  of  electa-  1*3" 
rations,  and  pleas  in   debt  on   simple  contract,  in  Rastell 
Entries. 

§  1 4.  Declaration*  in  debt ;  for  the  pi  t.'s.  wife  nursing  the  A,(-  'A*, 
deft's.  son,  and  for  money  to  be  paid  weekly;  for  monies  A'1-  iw. 
due  for  commons,  &c.  of  tbe  defl'a.  son  at  Oxford ;  for  the  *•*•  sot- 
agistment  of  the  deft's.  cows,  &c,  for  a  certain  time. 


KUvCoiHjIe 
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See'Ch.  179,       Art.  1.  Debt,   turn  affected   by  usury.      The  manner   in 
1. 10,  MYe-   ^ich  contracts  have  "been  affected  by  usury  in  different 
Ch.  90,  ■'.     countries,  has  ever  been  an  interesting  subject.     Almost 
li;  Cb.9,     every  civilized  government  has  fixed  the  rate  of  the  interest 
ri/iflo"  "«.  °'  money  ^7  'aw'  varying  from  three  to  twelve  per  cent,  a 
*        year,  and  in  some  few  instances  much  above  twelve  percent. 
It  generally  has  been  a  well  meant  attempt  to  guard  the  ne- 
cessitous against  monied  men,  but  commonly  an   ineffectual 
attempt.     With  the  Jews  the  rule  was,  u  unto  a  stranger  you 
may  lend  on  usury,  but  unto  a  brother  you  may  not  lend  on 
2Bl.Com.  usury."      Usury  here  meant  interest.     Where  an  allowance, 
*&£■—  for  money  lent  has  been  thought  lawful,  it  has  generally 

JCi    *'       '  been  called  interest,  where  not  lawful,  usury  ;  an  idea  long 
puzzled  many,  and  made  them   condemn  any  interest  for 
money ;  this  was  an  opinion  that  money  could  not  breed 
money,  but  was  barren ;  that  it  was  for  exchange  and  not 
increase ;  but  it  might  as  well  have  been  urged  that  no  rent 
should  be  received  for  houses,  as  houses  could  not  breed 
houses  ;  and  as  the  Jews  took  interest  of  strangers,  it  has 
been  inferred  that  there  was  nothing  in  it,  malum  in  st  ;  and 
Blackstone  says,  that,  "  if  the  compensation  allowed  by  law 
does  not  exceed  the  proportion  of  hazard  run,  or  the  want 
felt  by  the  loan,  its  allowance  is  neither  repugnant  to  the  re- 
vealed nor  to  the  natural  law ;"  but  if  it  exceeds  those 
bounds,  it  is  excessive  usury.    But  it  is  not  my  object  here 
to  examine  interest   or  usury  in  a  moral  or  political   view, 
but  merely  in  a  legal  view,  and  to  inquire  what  is   that 
3  Will.  t56.  usury  which  avoids  a  contract,  or  is  the  ground  of  an  action. 
n?*t  „   37  H.  VIII.  Ch.  9,  first  allowed  interest  in  England.    The 
vnfwwJL  Prior  acts  °f  s  H.  VII.  and  11  H.  VII.  forbid  all  interest. 
D.  1545.     '  The  Colony  Law  of  Massachusetts  of  1641,  put  legal  interest 
at  eight  per  cent,  a  year,  the  same  as  21  Jam.  I.,  Ch.  17. 

The  province  act  of  1692  put  it  at  six  percent.,  and 
Mass.  Act,  of  March  16,  1784,  the  same.  Same  as  19  Car. 
II.,  Ch.  13.     IS  Ann,  St.  2,  Ch.  16,  at  five  per  cent. 
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Am.  3.  The  unify,  w  atoid  a  contract,  mutt  ht  in  the  very  Ch.  153. 
contract  itttlf.    §  1.  This  is  an  essential  rule;  and,  there-     Art.  3. 
fore,  if  a  legal  contract  be  made,  and  by  an  after  contract  v.^-v^^ 
the  same  lender  takes  unlawful  interest  of  the  same  borrower,  *  Mod.  307, 
yet  it  does  not   affect  the  first  contract ;  therefore,  it  has  qJJJ"  Jj 
wen  held,  "  if  a  man  lend  money  for  legal  interest  and  after  Eui,  ds— 
a  subsequent  agreement  is  made  for  more  interest,  which  is  F«it.R.  lis, 
■sury,  that  .will  not  avoid  the  first  contract;"  and  3  Salk.  Pf8""}?*' 
391,  Mason  r.  Abdy.  Sew^" 

§  3*  In  this  case,  Buller,  J.  said,  in  order  to  make  a  con-  s  T.  R.  639, 
tract  usurious,  it  must  be  shown  that  it  was  usurious  at  the  T^'f.."' 
time  when  it  was  entered  into ;  for  if  the  contract  were  legal  ^aundfasT 
at  thai  fwne,  no  subsequent  event  can  make  it  usurious.      So,  — Cm.  EX 
m  debt  for  £S  6*.  Cd.,  it  appeared  the  pit.  sold  the  deft,  a  io,  Pollard 
pair  of  oxen  for  that  Bum,  to  be  paid  at  All  Saints  ;  at  the  c^'f '^_ 
deft's.  request,  further  time  was  given  for  payment;  above  i8< 
legal  interest  was   annexed   to   this   further  lime.      Held, 
no  usury. 

Art.  3.  Debt  for  usury,  qui  tarn,  when  the  offence  of  usury  Doogl.  336, 
it  committed.     §  1.  One  G.  received  .£100  of  the  deft,  and  J^r'££„ 
gave  him  a  bond  to  pay  principal  and  interest  at  five  per  jej.Iasaik. 
cent,  in  six  months,  and  when  he  gave  the  bond  be  paid  42s.  390.— Cm. 
premium  to  the  deft. ;  at  the  end  of  six  months,  he  paid  Jfm-f?TJ — 
£102  10*.  the  debt  and  interest.    The  action  was  brought  -J^.J^'oy. 
within  a  year  after  this  last  payment,  but  not  within  a  year  133, 143.— 
after  the  42s.  were  paid  and  bond  given.     Held,  there  was  1  Mod.  60. 
no  usury  till  the  £102  10*.  was'  paid ;  and  Lord  Mansfield  ^  ^Aik 
and  the  court  said,  there  are  two  branches  in  the  statute  of  250]  301, 
usury — "  Under  the  first,  every  agreement,  contract,  and  se-  3*8, 3*3 — 
curity,  for  more  than  legal  interest,  is  void ;  therefore  the  9}?**  °" 
bond  given  to  the  deft,  in  this  case  was  void.     But  under  cowdTtsS. 
the  second,  the  penalty  is  incurred  only  by  taking,  accepting,  —7  T.  K. 
and  receiving  more  than  legal  interest ;"  and  here  it  was  not  is*,  Mid- 
taken,  &c  till  the  £102  10*.  was  paid.     By  27  H.  VIII.  %£c,£Z% 
Ch.  9;  13  El.  Ch.  8,  penalty  is  incurred  if  the  party  havt,  7j,  ' 

accept,  or  take,  &c.  Here  the  premium  42s.  advanced*  did 
not  exceed  the  legal  interest  for  six  months,  which  was  50*. 
See  when  an  information  lies  for  usury,  6  Com.  D.  469,  470. 

But  where  debt,  qui  torn,  for  usury  (12  Ann)  and  nil  debet  3  WiU.  360, 
pleaded,  the  case  was,  A  lent  £100,  and  took  £6  5*.  for  the  ]%***$&. 
interest  thereof  for  three  months,  by  way  of  advance  at  the  ];aro£  A.  D. 
time  of  the  lending.  The  court  held,  the  penalty  was  that  176S.'— 
instant  incurred.  Here  the  deft,  lent  £100,  took  back  im-  |"™*2|M* 
mediately  £6  5*.  and  took  the  borrower's  note  for  £100,  and  jp?  im 
gave  security.  The  year  in  this  case  commenced  at  the  Cwi. 
time  o£  the  loan,    hi  this  case  is  given  the  history  of  usury  Notei,  is.— 

cms.  ofuiurj.— 3  Bo*,  fc  P.  381. 
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Cb.  153.    in  England.     37  II.  VIII.  and  13  El.  allowed  ten  percent. ; 
Jrt.  4.      21  Jam.  1.,  eight  per  cent. ;  12  Ch.  II.,  six  per  cent.,  and  12 
v^-v^j  Ann,  five  per  cent.    And  taking  the  interest  out  of  the  prin- 
cipal, uken  the  money  it  lent,  is  usurious.  Cites  Worly's  case, 
Moor  644. 
Cro.  El.  so,       §  2.  It  was  said,  if  one  contract  to  have  £30  for  the  loan 

Bm"7  "'      °f  ■£l00'  if  he  take  n0  P8"  °f  the  jE9°  he  '9  n0t  PuniBnable 

by  the  statute  ;  otherwise,  if  he  take  any  part  of  the  sum. 
4E»p.  R.il.      §  S.  According  to  these  and  many  other  cases,  it  appears 
the  penally  is  not  incurred  by  making   a  usurious  contract 
void  for  usury  ;  but  only  for  actually  taking,  accepting,  and 
receiving  the. usury,  or  above  the  legal  interest. 
1  Eut,  196,       $  4.  On  a  contract  to  forbear  £600  a  year,  reserving  five 
Wade  m«     p^p  cent.  interest,  for  which  a  premium  was  paid  in  the  first 
^ ""     ' "   instance  ;  held,  the  usury  is  complete  on  the  lender's  receiv- 
ing any  part  of  the  growing  interest  within  the  year ;  and 
the  contract  void. 
7  T.  R.  184,       §  fi.  To  constitute    the  offence  of  usury,  excess  of  interest 
Hamd0Ctt.—  must  **  oc'ua%  received  in  money  or  money's  worth.  Hence, 
a  Com.  D.     if  a  notei  negotiable,  be  given  to  repay  money  lent  with 
437—  usurious  interest,  and  this  note  become  due  and  is  not  paid, 

Dougl.  353.   but  a  new  note  is  substituted  to  it,  the  offence  of  usury  is 
not  hereby  committed,  nor  is  the  penalty  incurred  till  the 
latter  note  is  paid. 
l  Suud.  §  6.  The  penalty  is  incurred  whenever  usury  is  actually 

*>6-  taken.     It  is  the  taking  of  the  usury  that  constitutes  the 

offence. 
Cro.  Jam.         §  7.  ]f  one  security  be  taken  for  the  principal,  and  another 

for  the  usurious  interest,  both  are  one  contract,  and  void. 
4  Leon.  43,         Art.  4.    What  is  usury  :    §1.    That  makes  the  contract  void. 
fTC*  *■       See  Fisher  v.  Beasley  ;  Lloyd  v.  Williams ;  Mallory  v.  Bird. 
Te"  §  2.  So,  if  one  lend  £80,  and  take  a  bond  to  receive  £90 

at  the  end  of  the  year,  it  is  usury  and  avoids  the  contract, 
though  the  penally  be  not  incurred  till  above  legal  interest 
be  actually  received  ;  and  what  is  above  may  be  recovered 
back.    Pow.  on  Con.  205. 
•  Com.  D.         ^  3i  jn  ^  case  A  borrowed  money  of  B,  and  gave  a 
bond  for  principal  and  legal  interest,  and  also,  a  covenant  to 
allow  half  the  profits  of  a  trade.     This  is  usurious,  4'  T.  R. 
353,  Morse  u.  Wilson.     There  is  no  contrivance,  according 
to  Lord  Mansfield,  by  which  a  man  can  cover  usury.  Cowp. 
796,  Jestons  v.  Brooke. 
Dongi.735         $  4.  This  was  an  action  on  a  bill  of  exchange  against  the 
h  lt*iL^We  accePlor  by  endorsees,  and  the  defence  was  usury  between 
doneei  of  a   tne  acceptor  and  endorsers,  who  were  also  drawees.     The 
bill  of  ex-     bill  was  endorsed  to  the  pit.  for  a  valuable  consideration, 
against  Waller,  the  acceptor. 
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and  without  notice  of  the  usury.     Waller  employed  one  Le-   Ch.  163. 
own  to  raise  £200  in  money  on  this  bill.   After  some  delay,     Art.  4. 
Waller  brought  the  bill  for  £300,  accepted  by  himself,  pay  a-  v_^v-^»' 
ble  to  Harris  and  Stratum,  and  delivered  to  them ;  whereupon 
they  delivered  him  goods  they  estimated  at  £300,  in  place 
of  the  £300  in  money  he  wanted.    The  goods  sold  at  auction 
for  £l  1 7  3c.  3d.     On  these  facts  Ld.  Mansfield  held  this  a  Mo*etey*i 
loan  of  money  to  Waller  under  a  pretended  sale  of  good*,  and  lt-  370.— I 
so  usurious ;  that  it  was  not  the  intent  of  the  parties  to  buy  ^  ™cwttr 
and  stll,  but  to  borrow  and  lend,  and  so  the  bill  is  void  in  the  64, 65—    ' 
bands  of  Lowe,  and   the  other  nit.  though  innocent  endorsees,  stra.  1 155, 
for  valuable   consideration,  and  without  notice  of  the  bill's  Bow^5hit, 
being  usurious.     Such  endorsee  must  resort  to  him  of  whom  t_  b6  jok 
be  received  the  bill  or  note,  if  for  value  and  without  notice,  too. 

§  5.  So,  where  A  applied  to  B  to  borrow  a  sum  of  money,  E»p.  R.  11, 
and  B  said  he  had  no  money,  but  had  stock  in  the  funds,  Dt*l^_Bat" 
then  low  or  at  75  per  cent,  and  would  sell  them  at  75.  A  camp.  N. 
took  them  at  that  rale,  and  sold  them  the  same  day  at  72|  p.  ise,  m. 
which  was  the  current  price.  Held,  by  Lord  Kenyon,  to  —  Hen»'», 
be  usury.    The  real  object  was  not  to  sell  and  buy.  FL* ,1T* 

$  6.  October  38,  1773,  Brown  received  £35  of  one  Hug-  Cowp.T70, 
way,  for  £430  from  December  30,  1773  to  June  30,  1773.  R,,CJ^ 
At  the  trial,  H.  the  borrower,  was  the  only  witness  in  the  SJown!-"" 
cause ;  he  stated,  that  September  5,  1770,  be  applied  to  the  Cited  i  Eip. 
deft,  to  borrow  £600,  saying  he  owned  £3043  bank  annui-  I85)~  D 
ties,  vested  in  trustees,  and  shew  the  declaration  of  trust.  uIDr,  A.— 
The  deft,  said  he  could  lend  him  £600  or  £i,00O,  and  let  Cn.  EU41. 
him  have  £300,  and  took  a  bond  and  said  trust  declaration,  T^1^**1" 
as  collateral  security,  and  promised  to  let  him  have  the  re-  s  ^'o  eg'~ 

maining  £400  in  14  days.     September  17,  H.  called  for  it ;  iEa>t,93. 

Brown  suggested  money  was  scarce,  and  he  could  only  get  3Bo«.  &.P. 
.   it  of  a  very  hard  man,  who  never  lent  money  but  upon  an-  J^'T^A 
Duities  at  six  years'  purchase.      Brown  told  H.  if  he  would  ei2.'     ' 
do  so  he  would  let  him  have  money  to  redeem  in  three  s  Tann.  R. 
months,  and  the  quarter  annuity  would  be  only  £17  10s.  *$*• — * 
H.  agreed  and  secured  the  annuity  to  one  Waters,  and  paid  ^""j 
Brown  15  guineas  procuration   money,  and  left   the   said  Camp.  1W, 
declaration  of  trust  with  Brown ;  he  first  proposed  the  an-  W9. 
nuity.    Waters  was  merely  nominal.     Brown  did  not  furnish 
the  money  to  redeem,  &c.     The  court  held  this  was  a  usuri- 
ous contract,  for  Brown  took  above  five  per  cent. ;  and  it  was 
clearly  a  lending  and  borrowing,  and  the  annnuity  a  mere 
cover.     Had  the  annuitant  died  in  the  three  months,  Brown 
had  lost  his  debt ;  yet,  as  he  was  a  young,  well,  hale  person, 
the  chance  was  merely  nothing  ;  and  to  a  slight  colourable 
contingency  only  will  not  take  it  out  of  the  statute  of  usury. 
Several  cases  of  usury  ;  5  Co.  69,  70. 
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Ca.  I  £3.       §  7.  So  where  the  deft,  sold  goods  to  the  pit.  of  JEM 

Art.  4.     value,  and  it  was  agreed  that  the  pit.  should  pay  for  them 

y^r-v^j    £34  in  six  months.    This  was  held  to   be  usurious.     So 

3  John..  c».  £500  lent  and  £50  taken  back,  and  legal  interest  recovered 

S^^T     "°  the  JE500'  "*  us,u')' '  2  Boa' &  P*  38l>  ScurT!t  v*  f •WW™* 
—Cro.  El'.     "   To  constitute  usury,  it  is  not  necessary  money  be  actually 
104 — .  iE«p.  advanced,  but  any  contrivance,  or  pretence  to  gain  more  . 
Ill  than  legal  interest,  where  it  is  the  intent  of  the  parties  to 

Chri.ti  ™»  C0Dtract  for  a  loan,  will  be  urury ;  as  if  one  apply  to  a 
Notei,  15—  tradesman  to  lend  him  money,  who,  instead  of  cash,  fur* 
Cite.  Cowp.  dishes  him  goods  to  be  paid  for  at  a  future  day,  but  at  such 
DmcTtob  an  exorbitant  price  as  to  secure  to  himself  more  than  legal 
—3  T*  R.  '  interest  on  the  amount  of  the  intrinsic  value,  this  is  a  usurious 
631.  contract. 

M»nh  i>.  §  8.  The  question,  "  if  a  contract  be  a  pretence  for  at 

M*rtind*Ie-  usurious  loan  or  a  fair  one,  is  a  question  to  the  jury,"  subject 
to  the  correction  of  the  court  by  a  new  trial.  Usury  in  re- 
deeming an  annuity,  3  Bos.  &  P.  154. 
l  E*p.  188,  §  9.  If  illegal  interest  be  reserved  in  the  form  of  rent  of 
2™1*,"'  a  house,  it  is  usury.  Cro.  Jam.  440 ;  5  Bac.  Abr.  422. 
Cro.  Ei.  «4a  §  It).  And  if  illegal  interest  can  any  way  be  received,  it  is 
Button  *.  usury  ;  as  if  on  a  bond  £l 0  is  reserved  for  the  loan  of  £20 
j*K£l?J',  *  year,  "  if  AJ*  son  teas  then  alive,'"  though  his  life  was  un- 
cus "h  Co.'  certain,  and  so  the  interest  might  be  lost,  as  by  his  living, 
70.— l  Ley.  above  legal  interest  was  to  be  paid.  And  further,  if  interest 
5,  8»T* r  ».  like  this  can  be  reserved  on  the  contingency  of  one  life,  it 
Gle»n.  may  ^  Qn  [ne  contingency  0f  many  lives ;  and  the  rule  is 

general,  if  the  principal  be  safe  and  the  interest  only  at  risk, 
and  that  is  more  (ban  legal,  the  contract  is  usurious. 
Cro.  Jam.  §11.  In  this  case,  it  was  held,  that  if  the  consideration  be 

608,  Roberta  usuriOUS)  the  securities  are  void,  though  one  be  taken  for  the 
Cit^B11?"'  interest  and  another  for  the  principal  atone  ;  both  must  be 

R-  301 6    viewed  as  one  contract.    This  question  came  up  in  trespass, 

Com.  Uiury,  quart  clausum  /regit,  and  special  verdict  found ;  one  Cory 

Abr?  422*—   was  se^ze^  ant^  agreed  to  borrow  of  A  £l  50,  and  as  security 

t  Jokm.  c«.  he  leased  to  A  the  close  for  sixty  years,  on  condition  if  he 

60.  paid  £150  at  the  end  of  two  years,  (when  the  lease  was  to 

commence,)  the  lease  was  to  be  void ;  also,  further  agreed, 

that  Cory,  for  deferring  day  of  payment  of  £150  for  two 

years,  should  pay  A  £22  10s.  yearly,  and  that  by  quarterly 

payments  if  she  lived  tzoo  years,  so,  by  fine  granted  said  rent, 

and  then  conveyed  the  inheritance  to  the  pit.    The  £150 

was  not  paid,  and  A  married  Trenayne,  who  entered  for 

non-payment. 

Held,  this  was  a  usurious  contract,  for  by  intendment  she 
might  live  above  two  years"  and  receive  the  consideration, 
and  putting  the  principal  into  one  contract  and  the  interest 
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into  another,  nude  no  difference.     3.   Not  necessary  the    Cs.  153. 
special  verdict  find  it  was  corruptly  agreed.  Art.  4. 

3  Salk.  390,  Mason  v.  rfbdy.  Bond  £300,  condition  to  «^y-»-» 
pay  £22  10s  premium  at  the  end  of  the  first  three  months, 
and  6d.  in  the  pound  at  the  end  of  six  months,  as  a  farther 
premium  and  the  principal  itself,  if  the  obligor  be  then  alive, 
but  if  he  die  in  that  time,  then  the  principal  to  be  lost.  This 
is  usury,  for  he  may  tire  that  time. 

§  12.  A  lent  money  to  B,  who  put  it  out  at  usurious  inte-  f?™'  iao» 
rest,  and  A  agreed  with  B  to  receive  the  same  rate  of  interest  Gudsby,  on 
B  received.     Held,  to  be  usury  as  between   A  and  tJ  j  and  the  statute 
usury  may  be  given  in  evidence  on  non  assumpsit,  but  must  °r  f'irgtaia. 
be  pleaded  to  a  specialty.     And  if  it  be  specially  pleaded,  SjJjiiairVf 
and  the  court  reject  the  evidence  offered  on  such  special  plea,  b'i  note. 
it  may,  notwithstanding,  be  admitted  on  the  general  issue  : 
and  the  court  has  the  exclusive  power  to  decide  if  a  written 
contract  he  usurious  or  not. 

§  13.  Debt  recovered,  but  not  ike  usurious  part-  As  where  z  Cain.  H, 
A  gave  a  bond  to  B,  who  demanded  the  money, after  the  day  Bmh».LiT- 
of  payment,  86,222   then   due,  principal  and   interest.     A  "Vton. 
agreed  with  B,  to  pay  $5,600,  in  cash,  and  to  give  his  note 
for  the  remainder  ;  and  then  A  requested  D  to  advance  the 
85,600  to  B,  agreeing  to  repay  it  in  ninety  days,  with  8400 
premium,  the  whole  to  be  secured  by  an  assignment  from  B, 
of  the  bond  and  mortgage.  Agreement  was  made  accordingly. 
B  filed  his  bill  against  A  to  foreclose.     Held,  the  bond  and 
mortgage  originally  being  on  a  good  and  bona  fide  considera- 
tion, could  not  be  invalidated  by  reason  of  the  after  usurious 
contract ;  but  that  D  was  not  entitled  to  more  than  the  sum 
actually  paid,  with  legal  interest.     Thus  the  contracts  were 
held  valid  for  the  true  debt,  and  void  for  the  usurious  inte- 
rest, but  this  was  in  chancery. 

§  14.  Where  a  contract  is  laid  to  be  with  A  and  B,  (part-  l  DaB.  316, 
ners  in  trade)  jointly ;  and  the  evidence  is  of  a  contract  made  ^i'l^r0!^'" 
by  A  alone,  the  contract  laid  is  not  proved,  and  the  variance  fat^_l 
is  fatal.  Absolute  deed  of  lajid  cannot  be  avoided  for  usury.  7  Craa.  MS. 
Cro.  El.  25,  588 ;  Cowp.  277 ;   1  Bos  &  P.  270  j  1  Sid.  182.  —  l*J^- 

§  15.  A  note  is  originally  good,  and  there  is  usury  in  the  ^j^^  ^ 
endorsement ;  this  cannot  affect  an  innocent  endorsee,  with-  ssa.— -So 
out  notice ;  Daniels  v.  Cartney,  1  Esp.  R.  274 ;  1  East,  92  ;  3  itoKbouiw 
Esp.  R.  210  j  Moor.   752 ;  I  Saund.  894,  note  I  :   1  Camp.  "»■,  !f"» 
N.  P.  45,  139,  141,  177  •,  Bayley,  126 ;  1  Selw.  D.  274.—  J^™ " 
But  in  this  case,  an  action  by  the  endorsee,  against  the  ac-  pin,  4 
oeptor  of  a  bill  of  exchange,  payable  to  the  drawer's  order,  Mania  h  s. 
he  was  admitted  a  witness  to  prove  usury  in  the  endorse-  ^T^t™" 
tnent  to  the  pit.     Here  the  pit.  was  a  party  to  the  usury;  ^an  5^, 
see  Heme's  Pleader,  717,  721  ;  0  Esp.  R.  611.     Generally  K.  119. 
vol.  v.  48 
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Ch.  153.   the  endorsee  of  ■  note  must  claim  under  a  legal  endorsement; 
Art.  5.     Dougl.  653;  lBurr.  458;Cowp.  197;  3  Burr  1583.  Avoid 
\^*v^/    endorsement  cannot  transfer  the  note  ;  7  D.  &  E.  630  :  and 
the  acceptor  of  a  bill,  when  sued,  may  object  the  endorsement 
it  illegal;  1  Camp-  N.  P-  45  j  2  Johns.  Cases;  60-    If  a  com- 
mission of  one-half  per  cent,  be  usury,  the  jury  decides. 
4Mbu1b  k  S.       §  16.  A  second  security  usurious,  sued  by  an  innocent  en- 
192,— .15        dorsee  and  fair  purchaser-     As  where  A  owed  B,  on  a  note 
*■"■  *■  °*>  endorsed  by  C,  void  for  usury  :  A  asked  for  further  credit, 
*.iJobb»rd.    B  granted  it  on  other  security  ;  A  gave  a  new  note,  signed 
by  C,  payable  to  D,  by  him  endorsed  blank.  This,  B  receiv- 
ed, and  gave  up  the  old  note;   E,  endorsee,  sued  C,  oft  the 
new  note,  and  adjudged  usurious  and  void.     Court  divided, 
three  and  two  :  but  the  second  note  had  been  good  if  given 
in  payment  of  the  first,  instead  of  extending  the  credit  of 
the  first;  or  substituting  one  security  for  another.     The  two 
judges  thought  the  second  note  was  payment  of  the  first. 
I  Wash,  l         Art.  5.  What  is  not  usury.    §  1.  See  Pollard  ».  Scoly  ; 
119.      '  '    Ballard  v.  Oddey  ;   Regina  v.  Seweil;  Tate  f.   Wellings, 

before. 
5  Co.  70,  §  g.  ln  this  case  it  was  agreed  between  A  and  B,  corrupt- 

f^r^Cra     ty>  "iat  A  lend  B  £100'  and  that  he  shouM  g""1*  t0  A>  and 
Jam!  25a.—   his  heirs,  a  rent  of  £20,  on  condition  that  if  B  paid  the  £100 
to  A,  July  17,  1580,  being  the  end  of  the  year,  that  then 
the  said  rant  should  be  void.    This  is  not  usury,  for  B  may 
Burr.  715.—  perform  by  only  paying  the  sum  lent. 
Cowp.  112,        One  Spencer,  thirty  years  old,  and  very  rich,  freely  pro- 
116— iMau.  powd  to,  and  borrowed  of  the  deft.   Jansen,  £5,000,  to  pay 
fcSel.lt.  se,  £10,000, 'with  interest,  if  he,  Spencer,  survived  the  duchess 
of  Marlborough,  then  aged  seventy-eight.     Held,   this  was 
not  usury,  but  a  legal  contract,  and  good  in  conscience;  for 
Jansen  hazarded  his  whole  debt ;  for  he  had  lost  his  principal 
and  interest  if  the  dutchess  had  survived  Spencer ;  an  event 
not  improbable  at  the  time  of  the  bargain.     And  lord  Hard- 
wick  said,  bottomry  bonds  are  good,  because  all  is  at  risk,  and 
not  on  account  of  trade.     "  To  make  a  contract   usurious, 
there  must  be  a  loan  to  be  repaid  at  all  events,  with  higher 
interest  than  the  statute  permits."  But  when  the  contingen- 
cy goes  only  t»  the  interest  and   not  to  the  principal,  it  is 
Usurious.  One  may  buy  an  annuity  as  low  as  possible,  but  if 
the  treaty  be  about  borrowing  and  lending,  and  the  annuity 
only  colourable,  the  conlract  may  be  usurious. 
SB1.  R.6S1,      §  3.  Deft,  wanting  to  borrow  £100,  applied  to  A,  an  attor- 
—g  "JJJj-       My,  to  procure  it  for  him,  on  the  deft's.  personal  security. 

r.  H  irdine,  jail.  A-  D.  1766,    for  the   pit.  Jxmea1!  case    above  ;  Kin«  n.  Drurr,  X  Lev. 
7 1    I  niiti-lil  v.  Finch,  Cro.  £1.  37 :  for  the  deft.  Lbwqcj  v.  Hooper,  3  Atk.  378,  &c. — 
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A  told  him  be  might  get  the  money  If  he  would  grant  an  an-  Ch.  153. 
nuity  out  of  his  rectory  and  tithes,  for  six  years'  purchase,  rfrt  5. 
The  deft  being  in  distress,  agreed;  A  applied  to  the  pit,,  s^-v-v/ 
Mrs.  Murry,  to  advance  Harding  £l  20,  and  told  her  he  pro- 
posed to  grant  to  her  an  annuity,  for  the  sum  of  £30  a  year, 
during  bis  life,  out  of  his  rectory,  and  any  other  benefice  he 
might  have,  to  he  security  ;  with  a  proviso,  that  if  he  paid 
the  £120  at  the  end  of  five  years,  the  annuity  should  .cease ; 
and  that  the  deft,  would  give  a  bond  for  £240  penalty,  to 
perform  the  terms.  To  these  proposals  the  pit.  agreed,  and 
executed  by  deed,  &c.  and  in  the  deeds  it  was  recited,  that 
the  deft,  had  occasion  to  borrow  £100;  and  that  the  pit.  had 
agreed  to  lend  that  sum  to  him-  It  was  resolved  that  this 
was  no  usury:  but  it  was  agreed,  that  if  the  pit  meant  to 
lend  the  money,  and  the  annuity  u>9-t  only  a  colour,  then  it 
would  have  been  wwy  ;  butt/ she  bought  an  annuity,  then 
not  usury. 

§4.  And  the  court  said,  though  there  was  conversation 
between  the  deft,  and  A,  as  to  borrowing,  yet  the  pit  was 
applied  to  to  buy  an  annuity  ;  and  the  recital  of  borrowing 
and  lending  io  the  deed,  was  merely  put  in  by  the  scriv- 
ener :  and  on  the  whole,  it  appeared  to  be  a  fair  purcAase 
of  an  annuity;  and  the  court  lay  down  these  rules: — ■ 

1.  To  make  a  contract  usurious,  there  must  be  a  loan  of 
money  or  goods,  to  be  repaid  or  restored  to  the  lender,  with 
higher  interest  than  the  statute  allows ;  for  it  is  essential  to, 
and  cannot  be,  a  loan,  unless  the  money  or  thing  lent,  is  to 
be  restored,  in  all  events.  10  Johns.  R.  185;  A  makes  a 
usurious  mortgage  to  B,  he  sells  to  C,  bona  fide,  his  title  is 
good,  if  without  notice. 

2.  If  the  loan  of  the  principal  money,  or  thing,  .is  to  be 
restored,  it  will  be  usury,  though  the  illegal  interest  be  made 
precarious :  as  if  I  lend  £100,  to  have  £120  at  the  end  of  the 
year,  on  a  casualty.  If  the  casualty  goes  to  the  interest 
only,  it  is  usury,  for  the  party  is  sure  of  his  principal;  hut  if 
tbe  interest  and  principal  are  both  at  hazard,  there  is  no 
usury.     Haw.  P.  C,  Ch.  82,  sec.  3. 

3.  If  I  secure  both  interest  an4  principal,  yet  if  it  be  at  Gra™« «.  . 
the  will  of  the  party  who  is  to  pay,  it  is  no  usury :  as  if  I  j  $"£  1I9 
lend  to  A  £100,  for  two  years,  to  pay  for  the  loan  thereof  —Winilow 
£30 ;  and  if  he  pay  the  principal  at  the  end  of  one  year,  he  •■  Dawion,  l 
shall  pay  nothing  for  interest.  This  is  not  usury,  tor  A  has  H«n.*M.4. 
bis  election  to  pay  at  the  end  of  one  year,  and  to  discharge 
himself.     Not  usury  to  take  a  note  tor  a  balance  of  account, 

and  back  interest  on  it. 
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Ch.  153.  §  5.  In  this  ease  it  was  held,  that  if  a  party  paten  good* 
Art  5.  on  a  usurious  loan,  he  cannot  recover  back  the  goods  in  trc- 
v^n-"^  ver,  until  he  tender  the  money  really  advanced,  and  legal 
Dougl.  698.  interest :  and  Doug).  697,  in  nole,  held,  a  party  may  have  an 
in  note;  cita  action  to  recover  back  what  he  has  paid  on  a  usurious  con- 
1 T.  R.  153,  (rac/(  more  tnan  legal  interest,  •»•  not  •  P**"1  «f  wnit  he  P"i(1 
GwHrfm'—  »s  principal  and  legal  interest.  3Co.80;Bac.  Abr.UsuryE. 
i3Mua.B.  §6.  "It  is  now  clearly  settled,  that  bankers-,  and  other 
443.  persons  discounting  bills,  may  not  only  take  five  per  cent,  for 

4  Bl.  Com.  interest,  but  also  a  reasonable  sum  besides,  for  their  trouble 
aaew7u>-  ana  risk  in  ""emitting  c'sh !  and  t°r  olner  incidental  expen- 
citeiST.'R.  ses."  "But  still,  whether  such  a  charge  is  reasonable  or 
f>% — Doug],  usurious,  must  be  decided  by  a  jury,  assisted  by  the  direc- 
«5,  Bewon  tim  „f  tne  judge."  And  "if  a  contract  is  entered  into,  to 
D  &/$.  si  P°y  more  ,nfln  'eSa'  interest,  though  all  securities  are  im- 
Winch  v.  mediately  void,  yet  the  penally  ia  not  incurred  till  more  than 
F«o. —  legal  interest  is  actually  paid."  And  "the  borrower  may  be 
4  But  ntl  Produoe^  to  prove  the  usury,  in  an  action  for  the  penalty,  if 

'  he  swears  he  bas  repaid  the  sum  borrowed." 
Cowp,  ill        §?•  Wot  usury,  if  business  be  done  according  to  usage: 
•mi  783.        as  where  the  pit.  sold  goods  to  the  deft ,  to  be  paid  in  three 
months;  butif  not  then  paid,  thedeft  to  pay  one  half-penny 
an  ounce  for  every  month  after;  though  it  exceed  legal  in- 
terest, this  is  not  usury  ;  because  there  is  a  usage  of  trade  to 
this  purpose.     But  it  would  havo  been  usury  if  not  bona  fide 
but  merely  colourable  to  cover  a  Joan. 
Cro.  Jan.  §  8-  So?  no  contract  is  usurious  when  the  lender  runs  the 

SOS,  Sharp-  hazard  of  losing  /its  principal, however  forge  theinterest  may 
ie?  v-.^°*"  be, reserved."  But  see  a  case  above,  where  the  contingency 
"fiip.1 188.  was  mare  nothing,  and  probably  was  only  to  cover  usury. 
Cn>.  El.  37.  §  "■  So,  if  things  be  bought  as  annuities,  &c.  and  hare  a 
Ttuleldv.  certain  value,  and  they  are  nought  much  under  value,  it  is 
finch.  a0t  usury,  unless  there  be  some  secret  contract -to  repay  the 

principal. 
Stra.  1043,  §  10.  If  there  be  usury  in  the  original  contract,  and  judg- 
Bmh  v.  ment  be  obtained  thereon,  and  scire  facias  be  on  that  judg-- 
Co^nT' 7*1  ment,  usury  cannot  be  pleaded  on  this  scire  facias  ;  "for  the 
Cook" v.  *  deft-  can  plead  nothing  in  bar  of  the  scire  facias,  which  he 
Jonei.— Sir*,  might  have  pleaded  in  bar  of  the  original  action ;"  as  every 
matter  must  be  pleaded  in  due  time. 

6 11.  In  debt  on  a  bond  to  pay  £1,340 — usury  pleaded  : 
Cnthburt  v. '  anl*  ne'*'»  **"  •*»  'or  a  Wrious  consideration,  give  his  prom- 
Haley.—  issory  note  to  B,  who  transfers  it  to  C,  for  a  valuable  consid- 
Moor,  753,     eration,  and  without  notice  of  the  usury;  and  afterwards,  A 

acrUd  "ro"  S'Ves  *  bond  t0  C*  for  the  amount»  tne  bond  "  not  **surioU9, 
Jani.33._i'  but  valid.  This  bond  for  £1,340,  included  the  usurious  in- 
Burr.  891.      tereat,  u  well  as  the  principal. 
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Where  a  partnership  is  really  intended,  however  great  the    Ch.  153. 
profits,  there  is  no  usury.  2  Cain.  150,  Stewart  v.  Eden.  Art.  5. 

§  IS.  In  this  case  it  was  left  to  the  jury  to  decide,  if  the    ^-v-^- 
parly's  taking;  certain  notes,  at  a  discount,  was  to  be  deemed  Stra.  1343, 
a  purchase  or  a  loan,  and  renewing  them   at  discount,  Sec.  Mmm  *. 
Held,  by  Lee,  C.  J ,  and  the  jury,  to  be  a  loan.     Verdict  ""«' 
for  the  deft.  4  T  R  613. 

On  a  bond,  a  memorandum  was  endorsed.  This  bond  was  LaQ,,™"?. 
conditioned  to  pay  £100,  by  quarterly  payments  of  £5  each,  Hamilton. 
and  interest  at  five  per  cent. :   and  this  special  endorsement,  Short  note  of 
"  that  it  is  the  true  intent  and  meaning  of  the  parties,  that  at  STJ*q%J \ 
the  expiration  of  each  and  every  year,  tAeyear*s  interest  due,  b.     "        * 
is  to  be  added  to  the  principal  sum ;  and  thentbe  £20  receiv- 
ed during  the  course  of  the  year,  to  be  deducted,  and  the 
balance  to  remain  as  principal  ;  and  so  to  continue  yearly 
until  both  principal  ana  interest  be  fully  paid."     This  is  not 
usury  ;  (Ld.  Kenyon,  contra,)  for  interest  due,  means  interest 
due  on  the  sums  not  actually  paid  from  time  to  time  ;  and  the 
condition  and  memorandum  formed  but  one  contract. 

§  18.  Debt  on  bond,  dated  March  84,1786,  on  oyer;  con-  xlte  *Wd' 
dition  was,  that  the  deft.,  January  5, 17S7,  would  transfer  to  ling*, 
the  pit,  &c,  £29  Ss.  consolidated  annuities  in  the  bank  of 
England ;  and  would,  in  the  mean  time,  pay  the  pit.  £14 
12*.  6d.  half-yearly  :  this,  July  5,  and  Jan.  5,  provided  the 
same  were  a  part  of  said  stock :  the  like  as  to  £29  5s.  to  be 
transferred  Jan.  5,  1788,  like  payments  in  the  mean  time. 
1.  Plea,  non  est  factum  :  S.  Usury — that  it  was  agreed,  day 
of  payment  be  given,  for  £912  13s.  6rf.,  on  certain  terms  ; 
and  that  Sept.  1,  1785,  deft-  should  transfer  certain  stock, 
4>c. ;  and  so  facts  are  stated  at  great  length,  &c.  The  court 
held,  the  loan  of  money  produced  by  the  sale  of  stock,  on  an 
agreement,  that  the  borrower  replace  this  stock  on  a  certain 
day,  or  repay  the  money  on  a  subsequent  day,  with  such  in- 
terest, in  the  mean  time,  as  the  stock  itself  would  have  pro- 
duced, is  not  usurious,  though  the  interest  exceed  five  per 
cent.,  if  the  transaction  be  not  a  devise  to  obtain  more  than 
legal  interest.  And  if  a  first  bond  be  usurious,  and  a  second 
given  for  the  same  debt,  that  is  undoubtedly  usurious  also — 
per  Lord  Kenyon.  j  £.  „ 

§  14-  A  bill  of  exchange  is  made  payable  to  A,  or  order,  p,rr  „.  Eiia- 
legaf  in  its  inception,  and  is  by  him  endorsed  to  B,  for  a  usu-  ton :  A.  D. 
rious  consideration  :  B  passes  it  to  C,  for  a  valuable  consi-  i800"^! 
deration,  without  notice  of  the  usury.   It  is  not  usurious  in    "y> 
C's  hands,  for  he  is  an  innocent  holder,  and  the  bill  was  ori- 
ginally good,  so  the  statute  of  usury-does  not  apply  to  it 
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Ca.  153.  §  15.  If  the  acceptor  of  a  bill,  dated  July  4,  and  due  Sept 
Art.  5.  7,  take  a  premium  of  sixpence  in  the  pound,  of  the  endorsee 
v^v^'  and  holder,  for  paying  the  bill  August  £0,  before  due ;  this 
4E«t,65,  is  no  usury,  for  here  wu  no  loan  or  forbearance  ;  but  a  mere 
Barclay  qui  anticipation  of  the  payment.  No  usury  to  include  just  ex- 
^Vai^te,.       penses  to  secure  a  debt 

2Dbj  483         §  T6-  A  mistake  in  writing  the  bond,  does  not  make  twury; 
Kent  r.      '    as  if  it  be  intended  the  bond  be  payable  in  a  year,  and  it  is 
Phelpi. — 8     written  payable  in  six  months  :  and  this  may  be  averred  in 
^CroDctT'  tne  repJ'W'ion.  Neveso.n  v.  WhitUy,  and  Cro.  Jam-  678. 
501,   '  §  I7-  And  if  usury  be  in  the  contract,  without  the  credit- 

Cro.Jam.  33,  or'B  privity,  it  ie  not  void  as  to  him,  and  he  may  plead  he 
Ellis  v.  War-  was  not  privy  to  it,  if  the  usury  be  not  originally  a  part  of 
«r.  the  contract 

lBo>.fcP.  §  is.  If  a  country  banker,  in  discounting  hills,  take  above 
lr?«*^4  legal  interest,  the  court  will  not  deem  it  usury  after  verdict 
Com.D.  468.  f°r  bim,  when  it  may  be  referred  to  contingent  expenses  of 

'  remittance,  &c. ;  and  9  T.  R.  58. 
Cro.  El.  588,      §  19-  ^  counter  bond  to  a  surety,  is  not  void  for  usury, 
642.-4  Ids.  though  the  original  bond  be  so,  for  the  surety  is  to  be  indem- 
C.  453.  nified,  and  he  may  not  be  privy  to  the  usury. 

Lamego  t.  §  20.  A  received  two  guineas,  and  promised  to  pay  twenty 

Gould.  on  njs  wife)8  death,  who  was  seventy  years  old ;  6  Com.  D. 

468  :  but  a  jury  may  inquire  if,   by  such  a   contract,  the 
parties  did  not  mean  to  cover  usury, 
i  H.  Bl.  462.      §21.  Gray  v.  Fowler  ;  •  bona  fide  debt  is  not  destroyed  by 

being  mingled  with  a  usurious  contract  relating  to  it 
Cm.  Jam.  35,      §  22.  So,  it  is  not  usury  to  reserve  the  interest  of  six  per 
w'  ?'*?t!_r"  cent->  to  b*  P^d  ha^f-fjtetrfjf,  or  quarterly  ;  for  the  act  is  at 
6  Con.  b.     the  rate  of  so  much  per  cent :  and  it  is  the  course  of  business ; 
466.  and  when  a  creditor  takes  lands  in  mortgage  as  security,  and 

has    the  possession,  and  takes  the  rents  and  profits  for  inte- 
rest, &c,  he  receives  them  daily. 
8R.it,  304,        §  23.  The  pit  sued  the  deft,  for  a  debt  of  £486  As-  Sd-, 
Rambnii       and  wishing  to  invest  this  amount  in  stock,  Nov-  IB,  1803, 
when  the  same  would  have  purchased  £908  10j.  Id.  stock; 
in  consideration  of  forbearance  of  his  action  and  demand, 
till  Nov-  1 9,  1804,  took  a  bond  of  the  deft,  to  transfer  to  the 
pit   on  that  day,  £903  16$.  Id-,  with  such  interest  as  the 
same  would  have  produced,  as  such  stock,  in  the  mean  time. 
Held,  this  was  not  usury. 
Comyitt'R.        §  84,  Debt  on  bond — plea,  usury.     Jury   found,  before 
vfctaton*     making  the  bond,  Nov.  11,  1730,  sir  W.  Gordon  owed  the 
5Co.69.-t  pit  £6,963  3a.  3d.,  and  the   pit.  owed  him  £500,  monies 
Will.  206.—  received  to  his  use :  that  they  agreed  the  pit  should  give  day 
3Wils.  391.  *     /     6  P  6  i 

—Cro.  Jam.  252.  607,  608,  509,  578 Cro.  El.  Z7;  142.— W.  B1.88L— Cowp.   47,  111, 

770.— 5  Burr.  3082.-3  Burr.  715,  891.-6  Bac.  Abr.  411.-2  Stra.  1343.-1  Haw.  P.  C.  552. 
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of  payment  of  said  £6,963  3».  3d.,  till  May  IS,  1731  ;  and  Ch.  153. 
for  auuh  credit  the  pit.  should  have  said  £600,  and  retain  it  Art.  6. 
to  his  use,  and  be  discharged  thereof  without  account  r  and 
that  he  have  certain  security  for  said  £6,963  3*.  3d.  Both 
executed  accordingly.  Jury  farther  found,  the  £500  was 
above  five  per  cent.  Judgment  for  pit.  for  said  £6,963  3s.  3., 
fyc-  No  usury.  Not  found  for  what  time  the  forbearance 
was ;  is  but  a  discharge  of  a  chose  in  action,  that  might  never 
be  paid  :  here  is  no  loan-  These  reasons  were  stated  by 
counsel ;  the  court  gave  none. 

§  85.  In  1782,  a  bond  was  given,  penalty  £50,000,  con-  2Heu.&  H. 
ditioned  to  pay  £  1,000,  "  or  such  further  sum  as  shall  be  650,  Faul- 
equal  to  said  £1,000  in  1774;  that  is  to  Bay,  to  purchase  as  <"■  •■  Hbz' 
much  land,  and   as  many  negroes,  as  it  might  have  done  at 
that  time."     Held,  not  usurious.     So,  an  agreement  to  buy 
stock,  to  be  transferred  at  a  future  day,  at  a  price  below  the 
then  value,  is  not  usurious. 

Art.  6.  Massachusetts  statutes  against  usury. 

§  1.  By  the  first  section  of  this  act  it  is  enacted,  ''that  do  Mast-act, 
person,  or  persons,  upon  any  contract  hereafter  made,  shall  **"-  16> 
take  directly,  or  indirectly,  for  loan  of  any  monies,  wares,       ,     „,• 
merchandize,  or  other  commodities  whatsoever,  above  the  c^_  is,- . 
value  of  £6,  for  the  forbearance  of  £100,  for  a  year  j  and  Kentucky 
so  after  that  rate  for  a  greater  or  lesser  sum  ;  or  for  a  longer  »ct> JaD- 39. 
or  shorter  time  ;  and  that  all  bonds,  contracts,  mortgages,  J™ o'nl/for- 
and  assurances  whatsoever,  made   for  the  payment  jaf  any  feits  lute- 
principal,  or  money  lent,  or  covenanted  to  be  lent,  upon,  or  reit. 
for  usury,  whereupon,  or  whereby,  there  shall  be  reserved, 
or  taken  above  the  rate  of  £6,  in  the  hundred,  as  aforesaid, 
shall  be  utterly  void.  The  New  York  aet,  (see.  24,  ch.  145,) 
is  the  eame ;  yet  held,  10  Johns.  R.  185,  the  contract  is  void 
only  between  the  original  parties,  where  the  suit  is  on  the 
very  instrument  infected  by  usury.  Hence,  if  this  be  changed 
by  a  new  contract  to  an  innocent  party,  the  new  one  is  va- 
lid ;  and  that  all  and  every  person,  or  persons,  who  shall 
upon  any  contract,  take,  accept,  and  receive,  by  way  and 
means  of  any  corrupt  bargain,  loan,  or  exchange,  or  by  co- 
vin, or  deceitful  conveyance,  or  by  any  other  ways  or  means, 
whatsoever,  for  the  forbearing,  or  giving  day  of  payment,  for 
one  whole  year,  of,  and  for,  their  money,  or  other  thing,  or 
things,  above  the  sum  of  six  pounds,  for  the  forbearance  of 
one  hundred  pounds,  for  a  year  ;  and  so  after  that  rate,  for 
a  greater  or  lesser  sum  ;  or  for  a  longer  or  shorter  time,  shall 
forfeit  and  lose,  for  every  such  offence,  the  full  value  of  the 
goods,  or  monies,  or  other  things  no  lent, exehanged,  bargain- 
ed, sold,  or  agreed for  ;  to  be  recovered  try  indictment,  or  ac- 
tion of  the  case,  the  one  moiety  thereof  to  the  use  of  the  coin- 


ed by  Google 


344  BEAT. 

Ch.  153.  mon wealth,  and  the  other  moiety  to  him  or  them,  who  pros- 
Art.  6.  ecutes,  complains,  or  sues  for  the  same  ;  any  custom,  usage, 
>^w    or  law  to  the  contrary  notwithstanding." 

§  8.  This  clause  was  copied  from  the  Province  act,  in  sub' 
stance,  and  that  from  (he  12  Ann,  ch.  16 ;  so,  that  all  the 
constructions  on  that  act  will  generally  apply  in  the  execu- 
tion of  the  above  section.    12  Ann,  is  cited  3  Wils.  253. 

§  3.  According  to  each  act,  no  person  can  take  more  than 
a  certain  rate  of  interest,  for  the  loan  of  any  monies,  or 
goods  :  S.  All  contracts  securing  more  are  void  :  and  3-  If  any 
person  actually  taken,  accepts,  or  receives  more,  he  incurs  the 
penalty  named ;  but  the  forfeiture  is  for  monies,  &c.  "  bo 
lent,"  Jtc.  j  that  is,  upon,  and  for  usury ;  or  so  agreed 
for,  &c. 

The  second  section  in  this  act,  directs  the  evidence,  and 
allows  the  debtor  himself  to  swear,  there  is  in  the  case  usu- 
ry ;  and  the  creditor  to  swear,  there  is  not  Same,  2  Bay,  177. 

§  4.  But  this  act  does  not  extend  to  the  selling  of  cattle, 
or  other  usages  of  like  nature,  practised  among  farmers  ;  or 
to  maritime  contracts  among  merchants  ;  as  bottomry,  insu- 
rance, or  course  of  exchange,  as  has  been  used. 
Man.  act,  §  5.  This  act  limits  all  popular  suits  for  penalties,  for  usu- 

*"K  19i  ry>  to  one  year  after  the  offence  committed ;  and  extends  to 
Ch.  14a. "  °ther  penalties  and  forfeitures;  or  by  the  State  in  two  years 
after  the  offence  committed  ;  but  the  State,  where  a  popu- 
lar action  is  given,  prosecutes  only  in  default  of  that  action. 
By  the*  second  section,  all  information*,  and  suits  by  inform' 
era,  are  confined  to  the  county,  where  the  offence  is  commit- 
ted: so,  all  suits  by  the  state,  or  the  state  and  an  informer; 
and  if  the  deft,  plead,  tbat  he  owes  nothing,  or  that  he  is  not 
guilty,  the  issue  must  be  found  for  him,  if  the  ptt.  or  informer 
does  not  prove  to  the  jury,  not  only  the  offence  laid,  but  also 
that  it  was  committed  in  that  county. 

§  6.  By  the  third  section,  "  if  any  information,  suit  or  ac- 
tion, shall  be  brought,  or  exhibited  against  any  person  or 
persons,  for  any  offence  committed,  or  to  be  committed, 
against  the  form  of  any  penal  law,  on  behalf  of  any  informer, 
oron  behalf  o[  the  commonwealth  and  any  informer  ;  it  shall 
be  lawful  for  such  defts.  to  plead  the  general  issue,  and  give 
any  special  matter  in  evidence,  to  the  jury,  which  shall  be 
as  available  to  him  or  them,  as  if  he  or  they  had  sufficiently 
pleaded  the  same  matter  in  bar  or  discharge  of  such  infor- 
mation, suit,  or  action."  But  this  act  extends  not  to  any  in- 
formation, suit,  or  aclion,  grounded  on  any  statute,  or  law, 
concerning  the  concealing,  or  defrauding  the  commonwealth 
of  any  customs,  duties,  imposts,  or  excises.     See  ch.  146. 
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§7.  Id  Pennsylvania,  though  the  contract  be  usurious,  Ch.  153. 
yet  the  creditor  recovers  his  real  debt,  sod  interest  on  it;  «3rt.7. 
but  the  creditor  incurs  a  forfeiture.  No  usury  to  buy  a  con-  s^v«s 
tract,  at  any  rate,  which  is  for  the  payment  of  money.  a  Hen.  b  H. 

Art.  7.    Cases  in  Massachusetts.  14;— t  DO- 

$  1.  This  was  ejectment  by  the  assignee  of  a  mortgage  '"'  *2~ 
and  note.     Both  were  assigned  some   months  after  the  note  term  'ieoV 
became  due.     The  mortgagor  offered  to  swear  usury  ;  but  W  heeler  *. 
the  court  said,  that  this  oath  on  the  statute,  could  be  admitted  Shattuck. 
only  between  the  original  parties  to  the  contract ;  and  not  as 
between  the  promiser,  and  the  assignee,  or  endorsee;  but  as 
the  note  was  endorsed  long  after  it  became  due,  and  after  it 
teas  dishonoured,  the  promiser  and  mortgagor  might,  by  dis- . 
interested  witnesses,  prove  usury,  as  against  the  endorsee, 
and  assignee,  in  the  same  manner  he  might  have  done  against 
the  mortgagee  and   promisee ;  but  otherwise,  had  the  note 
been  endorsed  before  it  became  due,  and  be/ore  it  was  dis- 
honoured.    The  object  wa«,  to  prove  by  witnesses,  that  the 
promisee,  while  he  held  the  note,  said  often,  it  was  usurious; 
but  the  witnesses  to  prove  this,  not  being  present,  the  ph. 
had  a  verdict 

§  2.  On  oyer,  the  deft,  pleaded  usury  in  the  pit's,  debt  2  Hut.  R. 
Replication,  a  just  debt,  and  traverse  of  the  corrupt  agreement  ^  M,ke- 
alleged ;  and  issued  joined ;    and  jury  empannelled.     Deft.  ^,jd. 
allowed  to  amend  and  plead  usury  in  a  debt  to  the  pit.  by 
deft,  and  one  Rice,  jointly. 

§  3.  In  this  case  it  was  decided,  that  after  the  general  issue  2  Man.  R. 
pleaded,  the  court  will  not  permit  it  to  be  withdrawn,  to  let  M",  Cotton. 
in  the'  deft,  to  tender  his  oath  on  the  statute  against  usury,  **  "■"■ 
"the  deft,  having  a  right  to  avail  himself  of  the  same  matter, 
in  his  defence  under  the  general  issue." 

§  4.  In  another  case  it  has  been  held,  that  in  an  action  by  4  vhm.  R. 
the  endorsee  of  a  promissory  note,  against  the  promiser,  the  61B-  punJ"tt 
deft  cannot  tender  his  oalh  in  verification  of  a  plea  of  usury,  *•  CnM0"B- 
under  said  act  of  March  16,  1784. 

§  5.  Nof  is  the  endorser  a  witness,  to  prove  the  note  usv-  4  Han.  H, 
rious,  or  void,  when  he  put  his  name  to  it,  and  gave  it  cur-  ]&?<  Cur- 
rency ;  but  he  may  be  a  witness  to  any  fact  happening  after  ^3  msm*^ 
he  puts  his  name  to  it;    as  to  prove  it  was  endorsed  after  27,  Warren, 
due,  ifC.  w.  Merrj.— 

§  8.  So,  if  the  endorser  sue  the  maker,  the  payee  is  no  wit-  ££■"''  ^^ 
ness  to  prove  it  usurious;  for  the  payee  becomes  endorser,       " 
and  this  goes  to  prove  it  void  when  he  took  it,  and  when  he  5B5  *pjrkjr 
endorsed  it:  but  the  English  authorities  seem  to  be  otherwise.  „  Loreinj 
Chitty  on  Bills,  304 ;  lEsp.  177;   7T.  R.  601;   Sclw.  3*1. 
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Cb.  156.  §  7.  Bat  on  an  indictment  Tor  usury,  the  court  held,  the 
%&rt.  7.  borrower  is  a  competent  witness  to  prove  usury,  to  entitle  one 
s^-v-^/  to  half  of  the  penalty  for  usury ;  but  it  must  appear  on  the 
K Han. B~53. record,  he  prosecuted,  complained,  or  sued  for  it;  and  this 
Common-  within  a  year  after  the  offence  committed ;  and  this  is  com- 
"ea],h  v*       plete,  if  more  than  legal  interest  be  paid  at  the  lime  of  the 

loan,  whether  the  principal  sum  be  ever  paid  or  not. 
Mw  8  J.  ^ne  ^e"-  Dorrowed   of  one  Richardson,  a  sum  of  money 

Court,  Not.   for  eight  months.     He,  a  dealer   in  public  securities  con- 
form, 1789,    fessed  he  was  to  have  more  than  lawful  interest.     The  deft. 
lt*lfih'         gave  his  note  for  the  sum,  and  lodged  with  K.  public  secu- 
et        .      fftjgg  exceeding  the  debt,  and  took  no  receipt  for  them,  and 
he  might  sell  them  if  the  debt  was  not  paid  in  the  eight 
months,  and  pay  himself;  and  if  they  fell  short,  the  note  was 
to  hold  for  the  balance.     He  sold  them  for  more  than  the 
debt,  before  the  eight  months  were  expired.     Held,  the  note 
was  void  for  usury  ;    so  void  in  the  endorsee's  hand  who 
sued  it. 
B  Mm.  R.         The  note  or  contract  is  usurious,  and  void,  if  at  the  mak- 
135,  Thomp.  ing  of  it  there  is  extra  interest  or  premium  allowed,  where 
■onex'rv.     the  contract  bears  legal  interest  from  its  date.     This  note 
Thompwn.     ^  emjorSed  to  the  pit's,  testator,  William  Bennett.     The 
sum  paid  extra,  was  equal  to  three  per  cent,  on  the  principal. 
1  Sound  965       Abt.  8.  Pleas  in  usury,  fyc.  §  1.   It  seems  to  be  clearly 

Strk.  498,'  settled  that  usury  may  be  given  in  evidence  on  the  general 

Bemudv.     issue;  non  assumpsit.     According  to  a  case  in  Strange,  usury 
s*a1,  may  be  given  in  evidence,  on  non  assumpsit ;  "because  that 

makes  it  a  void  promise ;  but  in  the  case  of  a  specialty,  it 
must  be  pleaded  ;"  and  see  also,  Cotton  v.   Lake,  above ;  3 
Went.  105.     A  general  plea  of  usury  is  bad  on  special  de- 
murrer. 2  Maule  &  S.  377. 
3  Salk  391         §  2'  Upon  this  distinction  in  Granges  case,  debt  on  bond, 
— atorj'i  '    in  which  the  deft,  omitted  to  plead  usury,  the  court  held,  the 
Plead.  I  is.     ph.  must  recover,  though  the  bond  appeared  to  be  on  the  face 
— ■|^jmd'     of  it  usurious,  the  bond  being  to  pay  £14,  for  £12  in  six 
Selw.  106.—  months.     Not  so  in  assumpsit- 

A  D  1793  §  3'  This  plea  of  usury,  is  sometimes  very  short,  stating 
Kiici'.— 6  '  in  the  words  of  the  act,  (after  actio  non;)  because  the  deft. 
D.  &E.  460.  says  there  is,  by  the  said  note  or  bond  declared  on,  reserved 
and  secured,  more  than  at  the  rate  of  £6,  for  the  forbear- 
ance or  given  day  of  payment  of  £100,  for  a  year;  hoc  par- 
See  Ch.  179,  atus,  &c ;  and  sometimes  usury  has  been  pleaded  at  great 
*■ I8*  length ;  stating  all  the  facts  that  constitute  the  udury  ;  as  in 

5  Instructor  Clericalis,  297  to  301 :  so,  in  Story's  Pleadings, 
there  are  cases  both  ways,  pages  113  to  118, 200,  202. 
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The  pit  replies,  preetadi  non ;  because  he  says,  he  did  not  Ch.'  153. 
take  and  receive  of  the  deft,   by  the  loan,  forbearance,  and     rfrt.  S. 
giving  day  of  payment  of  the  sum,  &c.  more  than  at  the  rate    •^•vw 
of  six  per  cent,  per  annum,  in  manner  and  form,  as  the  deft. 
lias  averred  ;  and  if  to  be  tried  by  witnesses,  be.  and  the  re- 
plication traverses  the  whole  matter  of  the  plea,  the  replica- 
tion concludes  to  the  country  ;  but  if  the  pit.  means  to  ten- 
der his  oath  also,  he  adds  after  the  word  averred,  "  and  this  5  bk,  Afar. 
he  is  ready  to  verify  by  his  own  oath,  according  to  the  form  423, 433, 
of  the  statute  aforesaid."  How  the  replication  must  conclude,  424, 425, 
see  Pleadings  generally. 

As  a  small  variance  between  the  plea  and  evidence  may  3^TR'  6^~ 
be  fatal  to  the  deft.,  and  as  usury  may  be  given  in  evidence  Tate  ■.  Wei- 
on  non  assumpsit,  it  is  seldom  advisable  to  plead  usury  in  ling*. 
assumpsit  ;  but  in  debt  on  specialties,  it  must  be  pleaded.    ' 

§  4-  If  the  replication  offer  an  issue,  as  it  may,  unless  it 
deny  some  one  fact  in  the  plea  only,  among  others,  (Smith  v. 
Covers,  Dougl.  428 ;  and  Hedges  v,  Sandon,  2  T.  R.  439,  and  *  T.  R.  439. 
many  cases  there  cited,)  the  pleadings  close  ;  but  if  the  re- 
plication conclude  with  an  averment,  the  rejoinder  is,  and 
the  said  D.  aa  before,  says,  that  it  was  corruptly  agreed  be-  ..„,  —  . 
tween  the  pit.  and  the  said  D.  in   manner  and  form,  as  he  ,My  *    u  ' 
above  in  pleading,  hath  alleged ;  and  issue.    1  Johns.  R.  283, 
Waterman  v.  Haskins.     To  a  plea  of  the  statute  of  usury, 
the  pit-  may  reply  directly,  that  it  was  not  corruptly  agreed, 
in  manner  and  form,  Sic,  without  a  traverse  ;  and  conclude 
to  the  country. 

§  5.  Generally,  a  party  to  the  usurious  contract  must,  in 
pleading,  state  it  accurately,  or  he  will  fail  by  reason  of  va~ 
riance;   but  where  usury  is  set  forth,  or  pleaded  by  an  in- 
former, or  by  the  state,  not  privy  to  the  particulars  of  it,  the 
osury  may  be  stated  generally.    The  plea  must  state  a  usuri-  5j{,w*'|f  "Z5* 
ous  contract,  in  general  terms  or  particularly,  at  the  time  •*_•  T.  R. 
the  bond,  or  note,  tyc-  was  given  ;  for  if  the  contract  be  legal  531. 
when  made,  no  subsequent  event  can  make  it  usurious.  See 
eases  above.  5B«.4M. 

§  6.  In  some  bonks,  it  is  said,  the  deft,  must  set  forth  the 
usurious  agreement  specially  ;  and  horn  much  above  legal 
interest  was  agreed  to  begiven.  3  Mod.  35,  Hinton  v.  Rofiey. 
But  this  may  be  questioned  ;  for  the  act  makes  the  contract 
void,  if  more  than  legal  interest  is  secured  by  it ;  but  does 
not  make  the  proportion,  or  quantity  above  six  per  cent,  at 
all  material ;  and  the  forms  of  pleas  are  both  ways  ;  and  it 
cannot  be  material,  if  above  six  per  cent.,  whether  eight,  or 
eight  and  a  quarter,  Src.  ;  and  to  aver,  or  to  inquire  into,  the 
exact  rate  above  legal  interest,  would  generally  perplex  the 
trial  to  no  purpose. 
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Ch.  153.        §  7.  Generally  the  party  pleading  unity,  mutt  aver  that 
tSrt.  8.      the  agreement  was  for  giving  day  of  payment,  and  that  it 
«^w    was  carruply  agreed;  and  this  may  always  be  a  safe  way  of 
pleading ;  and  in  an  action  or  suit  for  the  penally,  a  corrupt 
contract  must  be  laid  and  proved;  but  in  a  plea  merely  to 
avoid  the  contract  for  usury,  il  does  not  appear  to  be  essen- 
tial, to  allege  a  corrupt  agreement ;  for  the  statute  makes  the 
contract  void,  on  any  reservation,  or  taking  of  more  than  le- 
gal interest,  knowingly. 
•HLThan         §  ®'  l"  ln's  ca9e  the  usurious  interest  was  notreserved  when 
'  son  adm?1 «"  tne  contract  was  made,  but  the  creditor  afterwards  received  it 
Wood-       '  0°  the  contract ;  and  held,  it  was  a  valid  contract ;  but  that 
bridge.  the  party  thus  receiving  it  may  be  subject  to  the  penalty  ;  but 

the  penally  was  not  a  point  in  the  cause. 
286  Cotfef '  §  9-  In  tnis  case  thc  deft-  contracted  to  deliver  the  pita. 
c.Jodomd.  one  thousand  n'ne  hundred  and  twenty  bushels  of  oats  in 
seven  months  from  the  date  ;  this  was  to  pay  a  debt,  and  the 
price  of  the  oats  was  much  lower  than  the  current  value :  the 
pit.  sued  this  contract,  adjusted  the  affair,  and  took  a  new 
note  for  the  balance  of  the  former.  This  debt  arose  thus: 
the  deft,  owed  one  Valentine  $343  ;  this  note  he  endorsed 
to  the  pit.  who  called  on  the  deft,  for  payment,  and  propos- 
ed to  allow  him  six  months  if  he  would  give  the  pit.  a  note 
for  Indian  corn,  of  the  value  of  that  sum,  at  seventy-five  cents 
a  bushel ;  corn  then  being  worth  $1 :  to  this  the  deft,  consent- 
ed, and  gave  his  note  accordingly  :  within  the  six  months  the 
deft,  paid  $100  in  part;  this  was  endorsed  on  the  note;  at  the 
end  of  six  months  the  pit.  sued  it;  pending  the  action,  the 
deft,  agreed  to  value  the  note  in  cash,  reckoning  corn  at  $1 
a  bushel,  which  was  greater  than  the  price  of  corn  at  that 
time  ;  to  this  value  was  added  interest  and  costs  of  suit,  and 
the  $100  paid  was  deducted ;  for  the  balance,  the  deft,  gave 
the  pit.  the  note  sued,  for  one  thousand  nine  hundred  and 
twenty  bushels  of  oats,  estimated  at  twenty  cents  a  bushel, 
and  for  cash  twenty  cents  paid  ;  a  bushel  of  oats  was  to  be 
endorsed  as  paid  ;  oats  were  then  worth  thirty-seven  cents  a 
bushel ;  and  for  many  years  had  not  been  less,  but  more, 
in  the  place  where  the  parties  lived.  The  court  held,  this 
note  usurious,  but  did  not  give  any  reasons  :  this  case  proves 
that  a  contract  may  be  usurious,  though  the  parties  to  it  do 
not  gay  a  word  about  a  loan,  or  rate  of  interest,  but  in  which 
the  creditor  secures  an  unreasonable  sum  to  he  paid  in  specific 
articles  at  a  much  lower  price,  in  all  probability,  than  he  will 
be  able  to  sell  them  for  on  receiving  them,  though  there  was 
a  remote  possibility  the  articles  might  not  then  sell  at  higher 
prices  than  estimated  at  in  the  agreement:  was  it  the  agree- 
ment in  this  case  that  the  deft,  should  pay  twenty  cents  in 
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mosey  for  each  bushel  of  urn  nomad  in  the  note  ?  If  so,  it  Ch.  153. 
wu  clearly  usurious,  because  the  pit.,  by  this  contrivance,  se-  .Art,  8. 
cured,  in  all  events,  near  double  his  true  debt :  so  there  was  ^^v^s 
usury  in  estimating  corn  at  01  a  bushel,  when  the  price  was 
less  perhaps.  Or  was  the  deft,  at  liberty,  by  the  agreement, 
to  deliver  oats  to  the  pit,  if  the  price  had  been  leas  than 
twenty  cents  a  bushel,  and  so  corn,  if  of  less  value  than 
seventy-five  cents  a  bushel,  and  so  make  the  pit  run  the  risk 
of  the  price  ?  If  so,  this  decision  is  questionable,  especially  as 
no  direct  intention  of  covering  usury  or  any  particular  extra 
rate  of  interest  appears,  however  hard  the  bargain. — 15  Mass- 
R.  460.  Action  to  recover  the  penalty  for  usury  ;  A  deliv- 
ered to  B  0400  and  received  his  note  payable  at  a  day  nam- 
ed for  (400,  deducting  the  interest  for  the  time  at  two  per- 
cent, a  month  on  the  0400 :  Held,  uawy  ;  and  judgment  for 
B  in  an  action  to  recover  the  note ;  also  held,  no  action  lay 
for  the  penalty  ;  as  the  note  was  not  paid,  as  nothing  had 
been  paid  or  received**  interest  The  two  per  cent,  a  month, 
was  detained  out  of  the  0400. 

§  10.  August  91,  1809 ;  one  Jona.  Byram  owed  the  pit  B  M»i«.  K. 
two  notes,  about  0400,  for  monies  the  pit  lent  him  at  twenty-  **  "setae  *. 
four  per  cant,  a  year,  but  no  part  of  this  interest  was  includ-  *™  °  ' 
ed  in  Byram's  notes  to  the  pit.  A  short  time  before  the  note 
sued  was  given,  Byram  had  sold  the  deft  a  piece  of  land  for 
0800  at  a  fair  price,  and  on  a  year's  credit  on  interest ;  by 
agreement  among  the  parties,  namely  the  pit  deft,  and  By- 
ram, the  deft  became  answerable  to  the  pit  for  0496,  part  of 
the  price  of  the  land,  and  to  Byram  for  the  note  of  0600 ;  the 
pit.  being  satisfied  with  his  former  security,  did  not  seek  this 
new  arrangement :  however,  Aug.  31,  1809,  the  pit  discharg- 
ed Byram  of  0400,  and  the  deft,  gave  his  note  now  sued,  to 
the  pit.  for  0496,  being  for  said  0400,  and  the  interest  thereof 
for  one  year  at  twenty-four  per  cent,  the  deft  accounting  to 
Byram  for  0104,  the  balance  due  for  the  land.  Byram  testi- 
fied he  believed  the  deft,  knew  the  note  sued,  when  he  gave 
it,  included  said  usurious  interest  Byram  allowed  the  pit.  Also 
there  was  evidence  the  deft  had  said  that  his  note  to  the  pit. 
did  not  contain  any  unlawful  interest  The  jury  found  a 
verdict  for  the  pit.  that  negatived  any  contrivance  to  evade 
the  statute  of  usury ;  and  this  verdict  being  according  to  the 
judge's  directions,  a  bill  of  exceptions  was  filed,  &e-  Held,  this 
note  for  0496  was  valid  -,  for  it  is  a  new  contract,  and  "  with 
a  third  person  not  a  party  to  the  original  contract,  of  to  the 
usury  paid  or  reserved  upon  it ;"  and  "  not  being  a  contriv- 
ance to  evade  the  statute  :"  hence  it  applies  not  to  this  case. 
"Monies  paid  on  a  usurious  contract  are  not  to  be  recovered 
back :"  •  judgment  upon  a  usurious  contract  is  not  for  that  ob- 
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Ch.  153.  jectioo  to  be  avoided ;"  "  and  when  made  the  consideration 
Art-  8.  for  another  contract,  it  is  neither  an  iltegal  or  void  eonsidera- 
v^-v-^>  tion,"the  deft.  "  has  suffered  no  loss  or  injury,"  nor  shall  he 
avoid  his  contract  voluntarily  "  given  for  a  just  and  valua- 
ble consideration,  and  in  discharge  of  his  debt  to  Byram-  It 
is  nothing  to  the  deft,  to  what  use  or  purpose  his  creditor  has 
disposed  of  the  demand  against  him,  which  is  liable  to  no  ob- 
jection of  usury,  and  which,  being  due  from  him,  has  been  le- 
gally transferred,  and  made  the  consideration  of  the  note 
in  suit  Kvery  supposition  of  contrivance  to  evade  the  sta- 
tute against  usury  is  negatived  by  the  finding  of  the  jury  :" 
there  was  undoubtedly  usury  in  this  note  to  the  amount  of 
$72  the  pit-  secured  and  received  knowingly,  but  of  Byram 
*  in  fact :  yet  the  decision  was  correct,  because  the  deft  who 
made  this  contract  sued,  paid  or  secured  no  usury  ;  he  only 
paid  his  honest  debt ;  and  the  statute  was  made  for  the  secu- 
rity of  him  only  who  is  obliged  to  pay  or  secure  more  than 
his  just  debt ;  that  is,  usurious  interest. 
BMu*.  R.  §H-  The  pit.  counted  on  his  own  seizin  in  a  writ  of  entry 
?*'  WJ?M"  «*r  disseizin,  and  the  tenant's  disseizin  :  the  pit's,  title  was, 
d°jeB'  "'  in  (act,  a  mortgage  and  a  quit  claim  of  the  mortgagor's  right 
to  redeem,  and  there  was  usury,  ten  per  cent  reserved  ;  as 
the  deft,  said  ;  this,  the  deft  offered  to  prove  by  his  oath : 
pit  demurred  to  the  evidence  as  inadmissible,  and  the  court 
held  it  was  so,  and  said  if  the  "  deft,  could  have  proved  the 
case  stated  in  his  plea,  he  should  have  gone  to  the  jury  with 
his  evidence ;"  his  plea  stated  that  both  the  mortgage  andtquit 
claim  were  founded  on  usury. 
10  Mu).R.  §  12-  This  was  an  action  by  the  endorsee  against  the  mak- 
121,  Chad-  er  of  a  note  for  $500,  payable  on  demand  to  Sewall  Lancaster, 
bourne  v.  and  endorsed  to  the  plaintiff  for  a  valuable  consideration,  and 
without  notice  in  him  of  any  usury  :  the  note  arose  thus  : 
April  17,  1806,  the  deft.  Watts,  was  indebted  to  said  S.  L. 
and  one  T.  Robie,  then  partners  in  trade,  in  $874  1 5,  gave  his 
note  to  them  for  that  sum  on  demand  and  interest,  and  agreed 
with  them,  to  pay  them  interest  twelve  per  cent,  a  year :  he 
made  several  payments  ;  the  partnership  of  L.  and  R.  was 
dissolved,  and  their  books  and  papers  in  L's.  possession ;  on 
him  the  deft  called  for  a  settlement,  Oct.  7,  1807,  and  they 
calculated  the  interest  at  twelve  per  cent.,  &c-  and  added  it 
to  the  principal ;  added  {124  92,  deft-  owed  L.  on  another 
account,  and  cast  interest  thereon  also,  at  twelve  per  cent.  ; 
whole  amount  $1158,  26  ;  they  then  added  the  payments  en- 
dorsed on  the  note,  and  cast  interest  thereon,  at  the  same  rate ; 
added  also,  $31  98,  then  paid,  in  all  $883  84,  leaving  a  ba- 
lance of  $875  2,  due  on  the  adjustment  made  ;  for  this  sum 
the  deft,  gave  his  note  to  said  Lancaster,  and  cancelled  the 
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old  note;  on  this,  deft-  made  payments,  and  Feb.  86,  1810,  Ch.  153. 
they  cast  interest  at  six  per  cent.,  and  deducted  sundry  pay-  Jlrl.  8. 
menU,  and  there  remained  due  #500,  for  which  the  deft,  gave  ^-vw 
the  note  sued :  the  court  held  this  to  be  a  valid  note,  and  the 
endorsee  recovered  ;  for  it  was  not  tainted  with  the  usurious 
interest  in  the  first  note ;  and  because  the  usurious  interest 
was  not  reserved  in  the  very  contract  to  be  enforced,  nor  did 
the  note  for  0675  2,  "include  or  secure  any  payment  of  unlaw- 
ful interest ;"  "  at  least  there  is  no  pretence  that  the  note  now 
in  suit  includes  any ;  but  quere,  for  clearly  the  usurious  in- 
terest cast  between  the  same  parties,  the  deft,  and  Lancaster, 
&c.  entered  into  and  increased  the  amount  of  this  note  sued, 
and  this  was  a  contract  substantially  between  the  parties  to 
the  usury ;  but  the  bond  sued  in  Kuthbert  v.  Haley,  cited 
above,  was  a  new  contract,  and  a  deed  given  to  one  innocent, 
and  no  party  to  the  usury :  had  the  2500  been  taken  up,  and 
a  bond  for  the  amount  given  to  Chadbourn,  the  cases  had  been 
alike.  Suppose  Lancaster  had  sued  this  2500  note,  would  he 
have  recovered?  and  it  has  been  often  decided  that  a  note 
void  by  statute  cannot  be  made  valid  by  endorsement 

§  13-  It  is  not  usury  for  a  bank  to  loan  monies  at  a  dis-  .Q  Maj(  R 
count  of  six  per  cent.,  and  to  take  the  borrower's  agreement  284,  North.' 
to  redeem  the  identical  bank  notes  received  by  him  on  the  unpton 
loan,  if  returned  to  the  bank  during  the  continuance  of  the  Bnnk  r-  A1" 
loan,  with  specie ;  also  to  buy  of  the  bank  with  specie,  during  en- 
the  said  loan,  a  certain  amount  of  other  bank  notes  not  cur- 
rent, at  par ;  for  the  bank  had  a  right  in  this  way  to  secure 
itself  against  a  run  upon  it;  nor  was  this  a  use  of  their  monies 
and  effects  prohibited  by  their  act  of  incorporation. 

§  14.     •Assumpsit  on  a  promissory  note  by  the  endorsee  ioHa».R. 
against  the  maker,  and  held  the  endorser  was  not  a  Compe-  522,  Mao- 
tent  witness  to  prove  usury  in  the  transfer  of  the  note  to  2{J!e  eVx  ,*'■ 
the  pit.     But  see  3  Esp.  R,  60,  810.     5  Esp.  R.,   119.  1  WheaU"n<1- 
Camp;  N.  P.,  177. 

§  15.     The  court  has  the  exclusive  power  to  decide  who  3  Crancb, 
ther  a  written  contract  be  usurious  or  not-  But  see  8  John's,  18I. 
R.,  84. 

§  16.  In  an  action  for  a  penalty  in  taking  usury  and  nam-  5in«l.Cl. 
ng  a  certain  sum,  as  £6  so  taken :  the  old  plea  often  was,  186. 
that  he  did  not  take  or  receive  the  aforesaid  £6,  against  the 
form  of  the  statute  in  that  case  made  and  provided,  in  manner 
and  form  as  the  pit.  above  has  declared,  &c.  and  issue. 

§  17.  Note  usurious  and  void  in  an  endorsee's  hands.  3  j0bni. 
As  where  A,  gave  his  note  to  B,  or  order :  he  endorsed  it  mere-  Cat.  66, 
ly  to  accommodate  A :  he  passed  it  to  C  to  raise  money  on  it  Wilkie  v. 
in  the  market     C  discounted  it  at  three-fourths  per  cent  a    °°**'n  ' 
month,  deducted  the  discount  and  paid  the  rest,  to  A  for 
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Ca.  133.  monies  lent:  the  note  passed  to  D  in  a  coarse  of  business; 
Art.  8.  held,  it  was  void  in  bis  hands,  as  it  passed  directly  from  A  to 
s^-v-^>    C,  though  endorsed  by  B,  and  as  it  was  originally  usurious, 

and  two  verdicts  for  the  creditor  set  aside. 
l  Dallas, 21fi.  §  l8-  The  usury  is  complete  when  there  is  a  partial  pay- 
ment in  a  usurious  contract.  So,  where  new  notes  are  gives. 
in  lieu  of  the  usurious  old  ones,  though  do  money  is  actually 
paid;  but  proof  of  a  note  given  by  one  of  two  partners  for 
monies  borrowed  on  usurious  interest,  and  afterwards  paid, 
does  not  support  a  count  stating  the  usurious  contract  to  have 
been  made  with  the  partners  jointly 

§  1 9.  Assumpsit  on  a  note  made  by  one  Cyrus  Whiting  te 
74.  Jones  *    tne  deft.)  and  endorsed  by  him  to  the  pit- :  defence,  usury  be1- 
o.  Whitney,   tween  the  deft,  and  pit. ;  the  pit.  had  a  note  of  said  Cyrus, 
endorsed  by  the  deft,  for  #130,  on  which  the  deft,  paid  few 
per  cent,  a  month  for  four  months ;  at  the  pits,  request,  the 
(left,  got  a  new  note  from  said  Cyrus  for  0100,  and  endorsed 
it :  deft  gave  his  note  to  the  ph.  for  839,  both  payable  in 
thirty  days ;  they  included  said  four  per  cent.;  both  one  con- 
tract and  usurious. 
IX  Mm*,  a.        §  SO.  The  surety  paid  the  principal's  debt;  he  gave  his 
3&&  negotiable  usurious  note  to  A  ;  he  endorsed  it  to  the  surety ; 

he  sued  the  maker ;  held,  usurious :  also,  held,  the  principal 
was  still  answerable  to  the  surety  on  the  original  implied 
promise,  same  principal  between  co-sureties-    See  Ch.  15.  a. 
3.  s.  6. 
Cm. Car.  If  iit  an  action  on  a  specially,  the  facts  pleaded,  or  in 

S00,  mi.—  assumpsit,  facts  are  in  evidence,  that  constitute  usury,  the 
are'  "m'  case  must  be  brought  within  the  statute,  though  the  word 
corrupt  be  not  used;  and  Roberts  v  Trenayne,  the  special 
verdict  was,  that  the  parties  agreed  ;  and  not,  that  they  cor- 
ruptly agreed ;  and  on  an  exception  takes,  the  court  said, 
there  is  a  difference  as  to  an  information,  and  this  action ; 
the  former  ought  to  be  precisely  alleged  ;  but  a  special  ver- 
dict here,  has  found  all  the  circumstances;  from  which  it  is 
apparent  to  the  court,  that  the  contract  is  usurious-  Hut  it  is 
safest  to  plead  or  state  a  corrupt  agreement;  and  so  probably, 
the  greatest  number  of  precedents. 

§  21.  Whether  the.  replication  to  the  plea  of  usury,  ought 
to  conclude  to  the  country,  or  with  an  averment,  depends  on 
general  principles ;  and  may  be  examined  in  pleadings  gene- 
rally.    It  may  suffice  here,  to  refer  to  some  of  the  leading 
eases  on  this  point ;  as  Hedges  v.  Sandon,  8  T  R  439,  and 
many  cases  therein  cited ;  Story's  Pleadings,  US  to   116; 
,_  M  .  «„,   800  to  808,  and  cases  there  mentioned  ;  Robinson  v.  Rayley, 
CmwT.        *  Burr-  317;  3  Salk.  311,  Loder  v.  Loder.     The   plea  of 
Brown.         usury  ought  to  state,  the  deft,  was  indebted  for  money  lent, 
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§  23.  Debt  on  bond.    Oyer  of  the  bond.    Judgment  for  Ch.  159. 
pit.     Held,  tfaat  to  support  a  plea  of  usury,  it  must  state  a     Art.  9. 
tinirtotu  contract,  at  the  time  the  bond  was  made ;  and  that  ^_^-v^> 
it  was  made  in  pursuance  of  such  usurious  contract.   Ferrall  i  Stand, 
r.  Shain.  »L 

§  S3.  In  this  case  the  deft,  was  indicted  for  usury,  and  5  M&m.  R. 
pleaded  the  pendency  of  a  qui  tarn  action,  for  the  same  cause.  174i  Colf' 
The  state  replied,  that  since  the  plea  pleaded,  the  pit.  in  the  JJctarfSi. 
out  bun  action  had   become  nonsuit.     Held,  this  replication 
.  is  bad;  for  the  plea  was  good  when  pleaded ;  and  the  non- 
suit was  the  act  of  a  third  party.    The  bar  is  good,  if  for 
the  same  cause,  though  the  two  suits  are  by  different  pits. 
In  this  case  the  contracts  were  different,  as  they  appeared  on 
record,  though  not  in  feet. 

§  94.  A,  conveyed  to  B,  lands  worth  $1,600,  for  the  con-  'Man.  R. 
sideration  of  $350.  B,  at  the  same  time,  by  a  memorandum  M?'t^'^M 
in  writing,  not  under  teal,  agreed  to  re-convey  it  to  A,  on  his  c"Uve». ' 
paying  $522  87  at   two  instalments;    the  last  sum  within 
three   years.     Ao  part  of  the  $593  97  wn  paid.     Held, 
this  was  not  usury  to  incur  the  penalty ;  but  the  contract  is 
void. 

§  95.  It  is  not  usury,  for  the  bank  to  take  their  notes  pay-  7  M*h.  R. 
able  in  Boston  money ;  and  on  renewal,  to  take  a  premium  *™ j  ^  rtr 
equal  to  the  difference  between  that  and  other  money ;  nor  v.  storer. 
is  it  trade  and  commerce  contrary  to  their  charter;  and  the 
deft,  might  have  paid  the  true  sum  in  cash. 

§  26.  In  this  case  the  original  mortgage,  &c.  were  legal ;  8  Man.  R. 
but  after  made,  usurious  interest  was  taken.     Held,  not  void,  101>  <^Jr^." 
though  the  party  may  be  liable  to  the  penalty ;  but  other-  ner  *"    ***" 
wise,  if  extra  interest  had  been  paid  at  the  making.    8  Mass. 
R.  135,  Thompson  v.  Thompson. 

$  97.  And  if  by  the  terms  of  the  contract,  the  debtor  may  &  **««*•  R- 
by  paying  at  a  day  certain,  avoid  the  stipulated  penalty,  ^Him U" 
there  is  no  usury. 

Arr.  9.  Evidence  in  cattt  of  usury.  §  1.  This  in  general, 
falls  within  the  general  principles  of  evidence  ;  and  as  there 
are  but  a  few-cases  of  evidence  peculiar  to  usury,  but  few 
will  be  noticed  here.  A  general  principle  pervades  these 
cases,  as  others;  that  is,  that  the  evidence  must  prove  the 
case  to  be,  as  it  is  laid  or  alleged  to  be. 

It  seems  to  have  been  heretofore  generally  settled,  that  a  Cowp.67l.- 
party  to  a  usurious  contract,  is  not  a  witness  to  prove  payment,  s^ank  qui 
On  this  ground  in  qui  tarn,  on  the  statute  of  usury,  such  a  party  taine. 
-was  refused  and  not  allowed  as  a  witness,  to  prove  repay-  Payne, 
ment  of  the  money ;  "  because,  till  that  was  proved,  he  was 
no  witness  at  all ;"  but  such  a  party  is  a  witness  to  prove 
usury,  after  the  repayment  is  proved  by  other  evidence. 

vol.  v.  45 
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§  3.  But  in  the  great  case  of  Abrahams,  qui  tarn  v.  Bonn, 
it  was  settled,  that  in  an  action  for  usury,  brought  by  a 
third  person,  the  borrower  of  the  money  was  a  competent 
,  witness,  to  prove  the  borrowing  of  the  money,  and  payment 
of  it  5  and  in  Smith,  qui  tarn  v.  Frazer,  7  T.  R.  GO,  it  was 
further  decided,  that  in  an  action  for  umry,  the  borrower, 
though  the  debt  be  not  paid,  is  a  competent  witness,  to  prove 
the  whole  case;  for  be  has  no  interest  in  a  suit  for  the  pe- 
nalty ;  and  this  may  often  be  incurred  by  taking  usury  on  a 
contract,  after  it  has  been  honestly  made ;  then  it  remains 
Variance  in  good,  though  the  penalty  be  incurred ;  and  also,  "  the  judg- 
a  »tate  of       ment  in  this  action,  could  not  be  given  in  evidence,  in  an 
fact,  in         action  of  debt,  though  the  validity  of  the  contract  depended 
plea,  ii  fa-     upon  the  game  grounds  as  the  information."    This  may  be 
till. — to        a  bias  on  the  witness'  mind,  in  some  cases,  that  may  go  to 
John*.  R.       his  credit ;  "  but  not  an  actual  interest  to  go  to  his  competence," 
§  3.  Churchill  v.  Suter.     The  endorsers  of  a  negotiable 
16&*"  R'     wcurity*  **"«  incompetent  witnesses,  to  prove  it  usurious ;  so, 
if  the  pit.  be  an  endorsee,  the  endorser  cannot  be  a  witness, 
to  prove  usury. 
But  usury  may  be  proved  against  an  innocent  endorsee 

Elt. ;  for  it  makes  the  contract  absolutely  void,  into  whatever 
ands  it  comes.  See  Low  &  al.  v.  Waller ;  Commonwealth  v. 
3  Crunch,      Frost  &  al.  as  above.   Bond  declared  on,  dated  Oct.  3 ;  bond 

on  oyer,  3  Jan.  before ;  fatal  variance. 
Ma».  S.  J.        §  4,  This  was  an  action  on  a  promissory  note.     Smith 
Urm^vjzs '   pleaded  usury  specially ;  and  Low  replied,  no  usury,  &c.  In 
Lay t.      '    evidence,  Smith  offered  to  swear  to  usury;  but  Low  offering 
Smith.  to  swear  there  was  none  in  the  case,  was  sworn  ;  and  made 

oath  that  he  had  not  taken  or  secured  more  than  six  per  cent., 
&c.     Judgment  for  him. 
Cowper,  §5,  The  eleventh  count  in  this  qui  tarn  action,  for  the 

"i'twm*  penalty  for  usury, stated  the  contract  made,  December  21, 
■Trear..— 4  1774;  and  forbearance  to  be  to  December  23,  1776.  The 
Manie  tc  s.  evidence  was  of  a  contract  made  December  23, 1774  ;  and 
M6*  forbearance  too  years.     Held,  a  fatal  variance ;  for  the  con- 

tract must  be  proved  as  laid.     15  Johns.  R.  210;  10  Johns. 
R.  418. 
71 Umi.  r.        §  g.  The  endorsee  of  a  promissory  note  sues  one  joint  and 
Cooiid"  "'    several  promiser,  the  other  is  not  a  witness  to  prove  usury, 

though  released  by  the  deft. 
S  Man.  R.         §  f.  The  pit.  got  judgment  on  a  usurious  contract,  and 
received  a  new  one  from  the  debtor,  for  the  amount  and  se- 
curity by  mortgage.    Held,  in  an  action  on  the  mortgage, 
the  debtor  could  not  impeach  this  last  contract. 
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Art.  10.  Cases  in  Connecticut  and  New  York,  further.  Cn.  153. 

§  1.  There  must  be  a  contract  to  repay  a  greater  valve  than    Art.  10. 
tent,  to  constitute  usury ;  and  an  advance  thereon  of  six  per  i^^-v-^-< 
ant.  per  annum.    The  contract  will  not  be  usurious,  if  to  ^"^yj  S60) 
repay  a  greater  quantity  of  the  same  kind  of  article ;  there-  j^^°  "' 
fore,  when  in  final  settlement  certificates,  it  was  agreed  to 
give  in  repayment,  at  the  end  of  six  months,  the  amount 
waned  in  like  certificates  with  legal  interest  thereon,  and  a 
further  sum  over  and  above  such  principal  and  interest. 
Held,  this  was  not  a  usurious  contract,  as  these  certificates 
were  fast  depreciating  when  the  loan  was  made. 

§  2.  A  note  is  given  for  a  prior  debt ;  not  usurious,  if  in  it  «  D»j'«  c«. 
there  be  included  the  creditor's  reasonable  expenses,  incur-  48J  *?*|S 
red  in  getting  the  note ;  and  a  debt  was  contracted,  (Kent  v.  iis.fi  Ca. 
Phelps,  in  New  York,)  at  seven  per  cent,  interest,  the  legal  96. 
interest  there ;  and  afterwards  it  was  renewed  in  Connecticut, 
including  said  seven  per  cent,  interest,  from  the  time  the  debt 
was  contracted  ;  ana  for  ninety  days  after  renewed,  at  the 
end  whereof  it  was  to  be  paid.     Held,  not  usurious. 

§  3.  The  minds  of  both  parties  must  concur  in  a  corrupt  S  Cainei* 
agreement,  to  constitute  usury.     Hence,  where  more  than  le-  C».  268, 
gal  interest  was  reserved  with  the  lender's  knowledge ;  but  B.mBeac|^" 
without  the  borrower's  knowledge.     Held,  not  usury. 

§  4.  A  usurious  security  turned  into  a  legal  one ;  as  where  3  Day'«  C*. 
a  u*urwu*  contract  was  given  up,  and  a  new  one  taken  for  J6^^,?™ 
the  sum  actually  lent,  and  legal  interest;  this  last  contract  is  not 
usurious  :  2.  The  moral  obligation  the  borrower  is  under  to 
repay  the  sum  actually  lent,  and  lawful  interest,  is  a  sufficient 
consideration,  whereon  to  ground  a  new  promise  to  pay  the 
real  principal,  and  lawful  interest ;  though  he  at  first  borrow- 
ed at  usurious  interest. 

§  5.  A  usurious  contract  growing  out  of  prior  ones,  ire. ;  as  *  D»j'»  Ca. 
where  A,  on  a  corrupt  agreement,  lent  monies  to  B,  and  took  ?6'{  Ji"^ 
his  note,  reserving  usury,  payable  in  thirty  days,  endorsed  bam.  ' 
by  C  and  D,  when  due.  C  and  A,  agreed  that  A  should 
give  it  up  to  C ;  in  consideration  whereof,  C  would  give  his 
note  to  A,  payable  in  ninety  days,  endorsed  by  D.  After- 
wards, while  the  first  note  remained  in  C's  hands,  and  the 
second  in  A's,  both  unpaid ;  A,  B,  and  C,  corruptly  agreed 
that  A  should  give  further  day  of  payment,  for  the  amount  of 
the  second  note ;  to  be  secured  by  D's  note,  payable  to  C, 
and  by  him  endorsed  to  A ;  in  consideration  of  which,  C 
was  to  give  up  the  first  note  to  B ;  and  A,  the  second  to  C. 
This  arrangement  was  executed.  In  an  action  on  the  last  note, 
in  the  name  of  C,  against  D,  the  deft,  pleaded  usury,  stat- 
ing these  facts ;  and  held,  his  defence  was  good  ;  for  this  last 
note  was  founded  on  a  usurious  consideration ;  and  C,  ttye  pit. 
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Cu.  154.   was  an  original  party  to  the  note ;  and  had  A  sued  it  as  endor- 
Art.  1.     see ;   or   if  the  real  pit.  still  he  was  a  party  directly  to  the 
\^**/^*s  usury  in  this  last  note. 

sCiinei'  R.  §  6.  Though  a  usurious  note  be  void  in  the  hands  of  a 
lM.Btawtst  bona  fide  holder;  yet  a  new  security  given  to  such  person, 
*.  Eden.  for  tne  ^m^g  n0(C)  ;g  valid ;  and  see  article  4,  s.  13.  A 
usurious  mortgage  not  voidable  in  the  hands  of  an  innocent 
assignee,  except  for  the  extra  interest.  This  in  equity.  The 
statute  makes  a  usurious  contract  void,  even  in  the  hands  of 
an  innocent  endorsee ;  but  not  another  contract  given  instead 
of  it ;  and  though  this  second  contract  may  include  usurious 
interest,  yet  it  is  not  void ;  because  one  party  to  it  is  inno- 
cent, and  not  assenting  to  the  contract  corruptly;  and  as 
above,  Smith  v.  Beach,  both  parties  must  so  assent,  to  con- 
stitute usury ;  and  the  principle  in  Smith  d.  Beach,  is  a  sound 
one;  for  as  both  parties  must  assent  to  make  a  good  contract, 
so  both  must  assent  to  make  a  corrupt  one ;  and  there  cannot 
be  one  where  the  assent  of  either  party  to  the  usurious  part 
is  wanting. 

7  Went*-.  Forms  of  declaration!,  pleas,  be.  in  debt  for  wmry.    On  IX  Ann,  Oh. 

195  to  Ml.      16,  for  the  forbearing  a  mm  of  money,  part  advanced  in  cash,  and  the  rest 
—Other  charged  ai  the  pric  of  watchei ;  and  of  the    sum  lent,  and  actual   valnit 

cites,  307,  of  the  watchei,  with  seventeen  other  counts.  Count,  on  said  act  for  for- 
308,  SOS. — 7  bearing  a  mm  of  money,  paid  at  three  different  timet.  Plea,  in  abate-. 
Wentw.201,  meat.  Other  declarations,  fee.  302  to  SOB.  See  Entries  of  Kartell,  Lilly, 
SOS,  905,  be. ;  1  H.  fil.  983,  989.  See  also,  American  book*  of  pleading*.  Flea, 
914,394,  ninry,7Wentw.  465;  Repl.id.458. 
313,  315. 


CHAPTER  CUV. 
PLEAS  IN  DEBT. 


8  1.  Pleas  applicable  to  the  several  particular  heads  in 
debt,  have  been  already  noticed  under  those  heads.  The 
pleas  now  to  be  considered  in  this  article,  are  those  that 
appertain  to  the  action  of  debt  generally,  and  consist  of  the 
general  issue,  or  special  pleas  in  bar  of  the  action ;  the  latter 
are  of  several  kinds  and  numerous;  the  forms  of  which  are 
to  be  found  in  many  books.  The  object  here,  will  be  only 
to  state  the  principles  and  reasons  of  some  of  the  best  off 
them. 
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§9.  General  principles.  On  re-examining  the  grounds  of  Ch.  154. 
debt  before  stated,  as  resting  on  contracts,  valid  or  not,  for  \^-*^*s 
many  reasons :  on  bail  bonds  and  recognizances,  and  on 
judgments, in  various  courts;  on  by-laws  and  statutes, giving 
penalties,  tbe  subjects  of  this  action  of  debt,  &c. ;  on  consi- 
dering actions  of  debt  brought  to  recover  annuities,  monies 
awarded,  legacies,  fees,  and  rent ;  monies  due  on  bonds,  and 
simple  contracts ;  on  bailments  and  by-laws ;  on  bail  bonds 
and  recognizances,  and  on  judgments  and  penal  statutes ;  ou 
probate  and  office  bonds,  &c;  on  considering  the  different 
demands  made  by  the  pit.  in  various  forms,  in  the  several 
kinds  of  actions  of  debt,  differing  in  principles  and  forms,  it 
is  obvious  the  answers  the  deft,  may  give,  by  plea,  must  be 
numerous,  different,  and  diverse,  perhaps  much  more  so  than 
in  any  other  kind  of  action.  .In  order  to  give  the  proper 
answers,  or  to  plead  the  proper  pleas  on  the  deft's.  part,  not 
only  the  principles,  but  the  forms  in  pleading,  must  be  well 
understood :  but  the  principles  being  well  understood,  the 
forms  may  be  soon  acquired. 

§  3.  When  the  deft's.  counsel  is  called  on  to  plead,  his  first 
question,  naturally  is,  after  having  examined  the  action  in 
question,  what  is  the  proper  plea  in  this  case,  the  general 
issue,  nil  debet,  or  that  he  owes  nothing,  which  puts  the  pit's, 
whole  case  in  issue :  or  a  special  plea  in  bar,  as  duress ;  in- 
fancy ;  taved  harmless ;  no  award  mad*  ;  no  sack  judgment,  or  a 
release  ;  accord  and  satisfaction ;  delivery  as  an  escrow  or  non  est 
factum ;  payment  before,  at,  or  after  Hit  day ;  fresh  pursuit ; 
foreign  attachment,  or  some  insolvent  act  ;  no  escape;  setoff,  &c. 

§4.  By  our  statute  above  mentioned,  of  June  19,  1788,  in 
all  the  numerous  cases  of  penalties,  with  a  very  few  excep- 
tions, tbe  deft.,  when  sued  for  a  penalty,  may  plead  he  owes 
nothing,  or  that  kt  is  not  guilty,  as  the  case  may  be ;  being 
allowed  to  plead  tbe  general  issue,  and  give  any  special  matter 
m  evidence. 

When  the  action  is  grounded  on  a  specialty,  and  the  debt  5  Com.  D. 
demanded  is  due  solely  in  virtue  thereof,  nil  debet- is  not  a  „!i,S§^z} 
proper  plea ;  for  the  pit's,  demand  resting  solely  on  a  deed,  _d*0hki.  i  ' 
the  deft,  against  his  deed,  cannot  say  he  owes  nothing;  but  to 7.-6 Com. 
wherever  the  action  is  not  grounded  on  the  bond,  or  otter  S'-i*!8*^" 
deed,  nil  debet  is  a  good  plea,  in  all  cases  where  nothing  is  28g'._"6  £„. 
due  when  the  action  is  brought.     So,  the  lessee  may  plead  43.-4  Bu, 
nil  debet,  and  give  in  evidence  eviction,  or  that  the  lessor  had  Abr.  64.— 
nothing  in  the  land ;  for  the  debt  does  not  rest  solely  on  the  ^J-j77?;!!!" 
lease  or  deed,  but  is  become  due  also  in  virtue  of  the  subse-  323i  3^    ' 
quent  enjoyment.    Nil  debet  is  the  general  issue  on  penal  Warren  ». 
slatutu ;  1  Hor.  E.  383.     So,  nil  debet  is  a  good  plea  on  a  S?"!"-^ 
Z7»,*80,»l.— lMor.E.411 — *  Bit.  84.— 1  Cnnch,  34SJ  465. 
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Ca.  1 54.   lease  by  parol  or  deed,  for  years ;  for  the  debt  arises  partly 
<,^^v^k^  on  taking  the  profits :  and  there  is  no  debt  till  the  day  of 
payment.     Then  any  act  that  prevents  the  lessee's  taking 
the  profits,  is  a  good  discharge :  but  his  own  neglect  to  enter 
and  take  the  profits,  will  not  excuse  him  paying  the  rent. 
Oil.  L.  E.  6  5*  As  above  stated  on  nit  debet,  the  deft,  may  give  in 

2?""*i  m^   evidence  eviction,  expulsion,  or  any  suspension  of  the  rent,  or 
E.  413.— l  '  P^ad  it ;  and  if  the  lessor  enter,  and  expel  from  a  part,  the 
Etp.  S67,       whole  rent  is  suspended— otherwise  of  a  stranger. 
368.  §6.  So,  in  escape,  the  deft,  may  plead  nil  debet,  and  give 

Gil.  L.  E.  fresh  pursuit  in  evidence.  So,  in  devastavit  against  an  exe- 
MB-  cutor.    2  Salk.  S65. 

Where  a  bond  is  void,  in  fact,  or  by  pleading ;  see  Bond, 
ante, 
l  Eip.  948.-  §  7.  A  defeasance  subsequent  must  be  specially  pleaded;  as 
Hod™  «"°*  "wnen  lne  °bbgor  has  entered  into  a  bond  for  the  payment 
Smith,  716.  °f  money  absolutely,  he  may  yet  be  discharged  by  a  subse- 
Muihood  e.  quent  instrument  in  writing ;"  and  may  plead  it  in  bar  to  an 
«"**•  *  action  on  this  bond,  where  this  second  instrument  appears  to 
Powell*  v.  '"  ^e  intended  to  operate  as  a  defeasance  to  the  bond :  as  to  say 
Forrest,  s  on  the  payment  of  a  sum  named  in  the  after  instrument,  the 
Saik.  675.—  bond  snafl  be  void.    But  a  latter  bond  does  not  discharge  a 

1  Rdltt  former  one,  for  the  same  thing,  if  the  latter  be  not  made  to 
Birch.  operate  as  a  defeasance.     "  The  defeasance  must  be  by  mat- 

2  Saund.  48,  ter  as  high  as  the  instrument  to  be  defeated."  Hence,  an 
Powell  e.  agreement  by  parol,  cannot  dispense  with  a  deed  ;  what  in 
r°mEi"s97   t'ie  same  ^ee<"  B  a  Ctt>»^'*«,*»i  •"  another  deed  is  a  defeasance. 

Cnrth.ei'  But  a  letter  of  license,  that  the  obligor  shall  not  be  sued, 
-3  Lev. 234,  amounts  to  a  defeasance;  Ayloffe  v.  Scrimpshire.  Debt 
Peenoo'j  on  bond,  conditioned  to  pay  money  on  a  certain  day.  Plea, 
rMe*  the  pit.,  by  his  writing,  signed,  agreed  to  give  time  to  a  future 

s  Will.  378,  day.     Plea  is  bad,  for  such  writing  is  not  a  dud.     So,  cove- 
ltogc™  o.       riant  to  pay  money.     Plea,  a  discharge  in  the  nature  of  a 
it  425™ R     re'easei  without  deed  .*   plea  is  bad.    Proviso  in  a  lease,  that 
«.  HarrUon.    tne  lesSe&shall  not  let,  without  a  license  in  writing,  on  pain 
of  forfeiture — a  parol  license  is  no  discharge  of  the  proviso ; 
Cowp.  47,  Mease  v.  Mease:  ST.  R.  590,  Littler  v.  Hol- 
land. 
Cto.  El.  141,      The  defeasance  or  condition  being  in  favour  of  the  obligor, 
Bond  t- Rich-  mtJ3t  be  strictly  performed :  and  if  by  either,  money  is  pay- 
Burr%44       aD'e  oa  a  certain  day,  deft,  must  plead  payment  at  the  day ; 
Fletcher1!      but  if  at  or  before  a  certain  day,  the  plea  may  state  payment 
<*"-  before  the  day. 

Where  a  bond  is  delivered  to  a  stranger,  or  is  in  trust  for 
another ;  see  above,  and  1  Esp.  249.  So,  where  the  deft. 
may  confess,  and  avoid  the  bond  by  plea ;  see  ante,  Collins 
v.  Blantern ;  2  Wils.  344  ;  1  Esp.  250. 


a  by  Google 


PLEAS  IN  359 

§8.  As  to  a  new  bond  for  the  same  debt,  some  authorities  Ch.  154* 
axe,  that  even  if  the  new  one  be  by  a  itrangtr,  or  with  sure-  i^^-v-*h~' 
ties,  it  is  no  discharge  of  a  former  bond,  unless  the  new  one  4  Imt.  Ci. 
be  payable  at  an  earlier  day.  So,  it  is  laid  down  in  some  *JJ*T J8*0, 
books,  that  if  the  obligee  accept  the  executor's  bond  in  lieu  g^.  (fcZ-1 
of  the  testator's,  it  is  no  discharge  of  his  bond.  But  this  is  Hob* 66, 69. 
contrary  to  the  case  of  Long,  administrator  o.  Long,  in  a  —*  hit.  Ct. 
former  chapter.  »!"-?!££ 

§9.  T)te  debtor  applies  the  payment,  is  a  general  rule;  there-  33J 
fore,  if  he  owe  two  debts  to  the  same  creditor,  and  make  a  era,  ei.  an. 
payment,  and  the  creditor  apply  it  to  a  note,  for  instance,  —4  lwt.Ci. 
and  sue  bis  bond,  this  does  not  prevent  the  deft's.  pleading  f^'l1.?'  R 
payment  to  the  bond,  and  so  applying  the  payment  he  made;  si's^Leon! 
and  payment  to  an  attorney  or  scrivener  is  sufficient,  if  he  311— Gil. 
have  the  bond  j  and  payment  before  the  day,  is  payment  at  J*  E. I78— - 
the  day.  And  if  a  bond  have  an  impossible  condition,  as  the  s^t^stnu 
31st  of  September,  it  shall  be  paid  presently;  and  payment  1104.-1  Eip 


N.  P.  174. 
Co.  L.  Abr. 


may  be  pleaded  accordingly  ;  and  5  Taun.  R,  596. 

"  Where  there  is  an  election  of  two  several  things,  be  that 
is  to  do  the  first  act  baa  his  election ;"   as  if  one  grant  an  ^  "^s*— 5 
annuity  or  robe,  yearly,  he  may  choose,  for  he  does  the  first  wood'a ' 
act  by  paying  one  or  delivering  the  other.  .  Con.  95. 

If  A  owe  £20  on  bond,  and  £20  on  award,  and  pay  £20,  l  Cro.  as.— 
it  shall  be  on  which  of  both  he  pleases ;  for  he,  and  not  the  Doub1-  a  ,7- 
receiver,  is  the  first  agent. 

So,  if  A  agree  to  deliver  B,  a  lottery  ticket,  or  pay  him  Dongi.  is. 
£20,  on  a  day ;  A,  who  is  to  perform,  has  his  election. 

Bond  conditioned,  that  if  A  pay  the  pit.,  in  one  month  after  l  Cm.  lis, 
the  death  of  lady  L.,  £30,  or  20  kine,  at  the  obligee's  eleo  Shepwd j. 
lion,  the  bond  to  be  void.    Plea,  the  pit.  made  no  election.  ModTsoi 
Demurrer.    Held,  the  plea  is  good.  ao4.-2Stra. 

But  if  the  debtor  do  not  direct  the  payment,  the  receiver  '•**,  God- 
may  do  it.  The  Roman  rule  was,  "  quid  quid  sohitur,  tot-  *'  ' 
utter  ad modam  sohentu ;"    Bui.  N.  P.  174;  post,  31.  — sdoni  d! 

Not  guilty,  in  debt,  is  no  answer,  and  the  pit.  shall  have  683. 
judgment,  though  the  Issue  be  found  for  the  deft.  4  Bac.  Abr. 

§  10.  Nil  debet  is  a  good  plea  in  debt  for  an  escape,  for  •>.— Salk, 
the  commitment  is  only  inducement.     So,  in  debt  against  an 
administrator,  on  a  devastavit,  after  judgment  against  him,  g^"™i 
though  mixed  with  matter  of  record,  mi  debet  is  a  good  plea.  Sand.  518. 
So,  according  to  1  Salk.  394 ;  nil  debet  is  a  good  pica,  if  a 
release  be  given  to  the  deft.,  for  then  he  owes  nothing ;  see 
post :  matter  of  inducement ;  Yelv.  75. 

§  11.  The  plea  nil  debet  must  conclude  to  the  country,  and  l  Sand.  ses. 
tho  pit.  join  issue.  May  be  good  on  bond  afitr  verdict ;  2  — CcL.lM- 
Wils.  10. 
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Cm.  154.  $  12.  But  nil  debet  cannot  be  pleaded  where  the  deft,  has 
v^-v^^i  matter  of  excuse  or  discharge:  Dor  to  a  penalty  in  an  indtn- 
X  Med.  100,  fur*  to  perform  covenants ;  nor  to  a  bail  bond ;  nor  to  an  an- 
*t3'  ^rf  »jf  unity  granted  by  deed  ;  nor  payment  without  an  acquittance, 

Hard!s33!       §  13,  'D  debt  0D  a  bond  to  pay  money,  on  or  before  such  a 

— Cm.  Jut.  day;  payment  before  the  day,  to  wit,  such  a  day;  and  it  is 
377.  a  goocj  pjca.    Held,  on  demurrer.    Demurrer  withdrawn, 

x  Wiis,  173.  and  a  replication  allowed  on  payment  of  costs.  And  this 
X  Burr™1^'  P'ea  waB  wi'noul  pleading  an  acquittance,  for  the  condition 
Biake'icue!  itself  is  a  defeasance  to  the  bond,  that  if  paid  before  the  day 
—6  Co.  «.    it  is  to  be  void. 

l  D6ugi.2i4,      §  1 4.  Pit.  must  assign  a  single  breach  in  his  replication,  in 
l*0n<"  *'wa"  certain  conditions :  as  in  debt  on  a  bond  conditioned,  that  a 
servant  shall  not  embezzle  any  monies  he  receives  of  his 
master's.     The  obligee  must,  in  an  action  on  such  bond, 
shew  in  his  replication,  some  particular  sum  or  sums  embez- 
zled, and  how,  and  from  whom  received.    See  Breach  gene- 
rally; 1  Bos.  &  P.  640;    8  D.  &   E.  459  ;  8  East,  80;  2 
Johns.  R.  413;  1  D.  &,  E.  753 ;  2  Saund.  411. 
sw.m.iooo,       §15.  To  take  advantage  of  a  void  condition  in  a  bond,  the 
*j°"?*j^       deft,  must  pray  oyer,  and  plead  it.   So  held,  on  a  plea  of  twm 
SCoTna^Z  **'  factum,  on  a  bond  conditioned,  if  the  deft.,  during  the 

iiCu.se pit's,  life,  married  any  other  woman ;  then,  on  payment  of 

t  Hob.  7X.     X;  00  to  her,  the  bond  to  be  void,  &c.     "  On  non  at  factum 
only  questions  of  fact  can  be  tried." 

§16.  Whenever  the  deft,  pleads  any  collateral  matter  in 
bar,  he  confesses  the  declaration.  Yelv.  127. 

§  1 7.  The  plea  non  est  factum,  confesses  the  declaration  is 
true :  as  where  the  pit.,  as  executor,  brought  debt  against 
the  deft,  for  £303,  12s.,  he  owed  on  his  bill  to  the  testator, 
&c.  to  be  paid  to  him  next  Candlemas  day,  &cc. ;  and  aver* 
red,  that  was  February  30,  1598,  according  to  the  usage  of 
merchants.  Not  paid,  Ate.  Plea,  non  at  factum.  Verdict 
for  the  pit.  Deft,  moved,  in  arrest  of  judgment,  that  the 
declaration  was  bad,  as  Candlemas  is  not  known  in  law,  what 
is  known  by  it :  motion  overruled,  for  in  the  declaration  it  is 
averred,  such  payment  among  merchants  is  known  to  be  Feb. 
30 ;  and  this  the  deft,  does  not  deny,  but  confesses  by  his 
plea.  Yelv.  135,  136,  Peirson  v.  Pounteys. 

§  1 8.  The-  pleading  in  debt  against  an  executor  de  son  tort. 
The  pit.  may  declare  against  him  in  common  form,  and  on 
his  plea  of  retainer  for  his  own  debt:  the  pit. ,  may  reply 
that  the  deft,  is  executor  of  his  own  wrong,  and  such  executor 
cannot  retain  for  his  own  debt.  As  where  the  pit.  brought 
debt  for  £40,.  against  the  deft.,  as  executor  of  P. :  the  deft, 
pleaded  that  P.,  in  his  lifetime,  was  indebted  to  him  in  £40, 
just  debt ;  and  that  goods  to  the  value  of  £10,  came  to  bis, 
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the  deft'a.  hands,  and  no  more,  which  he  retained  for  his  own   Ch.  1 55. 
debt.    The  pit.  replied,  and  shewed  that  the  deft,  was  execu-  *_^-v^y 
tor  de  son  tort ;  and  on  argument,  held,  he  might  so  reply. 
Yelv.  137. 

§  19.  A  declaration  may  be  good  when  certain  to  a  com- 
mon intent,  and  that  in  debt  on  a  lease :  the  pit.  may  declare 
he  demised,  and  need  not  state  seizin  in  himself  when  he 
made  the  lease,  he.  But  when  a  title  is  made  by  a  plea  in 
bar,  or  in  a  replication,  it  must  be  *'  certain  to  all  intents, 
because  it  is  traversable."  Yelv.  147, 148,  Withanm.  Barker. 

§  30.  It  is  a  general  rule  in  pleading,  that  wherever  one 
party  states  a  good  title,  the  other  must  traverse  it  expressly, 
and  so  as  to  form  a  good  issue,  or  he  must  confess,  and  avoid 
it.  Yelv.  173,  174;  Cro.  El.  262. 

§  21.  And  in  debt  on  a  lease,  made  by  the  pit.,  and  the 
deft  pleads  the  pit.  had  nothing  in  the  tenements,  the  pit. 
most  shew  what  estate  he  had.  Yelv.  227,  328. 


CHAPTER  CLV. 

ACCORD  AND  SATISFACTION  IN  DEBT. 


&  1.  Accord  and  satisfaction  is  a  good  plea  in  assumpsit  1  E.P.  us, 
and  covenant,  debt,  &c.  in  discharge  of  damages  ;  but  not  in  JJ  *f '^~ 
real  actions }  1  Bac.  23.  Nor  where  the  action  is  grounded  non5'i'ciiet'* 
solely  on  a  specialty ,-  see  Accord,  &c. 

§  2.  In  this  plea  it  is  essential  the  deft,  plead,  that  he  paid  St™,  573, 
or  gave  such  a  thing,  in  full  satisfaction  of  the  demand,  and  F(aIne  »■ 
that  the  ph.  accepted  it  as  such :    3.  It  must  appear  the  satis-  Espfa8i'"ch 
faction  was  a  good  and  valuable  one,  and  complete  and  execut-  z,  H.  6.— * 
td  ;  and  must  therefore,  be  stated,  what  it  was.     Hence,  in  w*l*-  86, 
England,  an  equity  of  redemption  is  deemed  of  no  value  in  c^mJ'— 
law,  and  so  no  satisfaction ;   so,  a  promise  to  pay  is  no  satis-  i  e»p.  mi, 
faction ;  so,  another  bond  is  no  satisfaction,  even  though  lure-  262.— Ch. 
fie*  be  added  $  so,  the  payment  of  a  less  sum  at  the  day  is  no  ia''B-*>'-10| 
satisfaction:    otherwise,  of  a  less  sum  before  the  day,  and  gmts  a.4. 
another  bond  payable  at  an  earlier  day,  is  a  satisfaction ;  so, 
a  horse,  or  thing  of  a  different  quality,  though  of  less  value, 
may  be  a  satisfaction ;  so,  a  lesser  sum  at  the  day,  but  at  a 
different  place ;  so,  if  the  accord  be  to  do  two  things,  and 

YOU  V.  46 
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1  F.»p.  282— 

2  Will.  86. 


Ch.  155.  one  is  not  done,  it  is  no  bar,  for  the  party  would  have  no 
i^^-v-^-'  remedy  for  the  part  or  (king  not  done :  accord  without  satis* 
i  Bac.  Abr.    faction,  is  no  plea.  2  H.  Bl.  317. 

** ftc"  §  3.  H  And  in  every  action,  where  damage*  are  demandabk, 

BuSai 377i  ty  waU  °f  <MKn<^5  accord  is  a  good  plea  in  discharge,"  but 
—a  Co.  44.    as  t0  damages  only. 

l  F-sp.  262.—  § 4-  ^°^  'n  ^f,  tne  deft,  should  plead  the  accord,  and 
satisfaction  of  the  money  due  by  the  bond,  and  not  of  tht 
bond  itself,  for  a  bond  being  a  deed,  shall  only  be  discharged 
by  deed ;  but  the  payment  of  the  money  may  be  discharged 
by  matter  in  pais.  The  best  way  to  plead  accord  and  satis- 
faction, is  as  a  satisfaction  ;  then  the  deft,  need  only  say  he  ■ 
l  Bac.  Abr.  paid  10s.  to  the  pit.  in  full  satisfaction,  which  he  received  in 
as  —  i  Su».  fuii  satisfaction,  and  the  issue  may  be  on  the  acceptance  in 

satisfaction. 
5  Co.  117,         §  5.  Debt  on  a  bond,  conditioned  to  pay  £8  10s.,  Nov.  1 1, 
na,Peniiel'i  1600.     Plea,  that  at  the  pit's,  request,  before  the  said  day, 

ufcrf^T     t0  "**'  October  *i  at » tte  dcft-  .Pa»d  tne  Pl1'  ^5  2»-  *«i 

East,  230.      which  £5  2».  2d.  the  pit.  accepted  in  full  satisfaction  of  the 

£8  10*.     Resolved  by  the  whole  court: — 
1  Went  w.  1  ■  That  the  payment  of  a  lesser  sum  at  the  day  and  place, 

*W,wf«ito  is  no  satisfaction ;  for  a  lesser  sum  at  the  day  and  place  can- 
«fpie«»  of"  not'  ky.  any  intendment,  pay  a  greater  sum. 
Accord,  fee  2.  But  if  the  obligee,  at  tne  day  and  place,  accept  a  home, 
a  robe,  &c.  in  full  satisfaction,  it  is  full  payment;  for  it  shall 
be  intended,  that  the  horse  or  the  robe.&c.  was  more  bene- 
ficial to  the  pit.  than  the  money,  or  else  he  would  not  have 
accepted  the  same. 

3.  That  a  lesser  sum  before  the  day,  is  good  satisfaction, 
when  accepted  as  such ;  for  it  may  be,  that  a  parcel  of  the 
money  before  the  day,  is  more  beneficial  to  the  pit.  than  the 
whole  at  the  day.  [But  formerly,  accord  and  satisfaction 
after  the  day  of  payment  in  the  bond,  was  deemed  bad.  Cro. 
El.  46.]  In  this  case  payment  and  acceptance  of  the  £5  Is. 
3d.  before  the  day,  is  a  good  satisfaction.  < 

4.  If  the  debt  be  to  be  paid  at  York,  and  the  obligee  ac- 
cept a  Less  sum  at  another  place,  at  the  day,  paid  thereby  his 
request,  it  is  good ;  for  the  expense  of  paying  at  another 
place,  is  a  satisfaction.  Here  held  accord,  befort  the  debt 
was  due,  was  a  good  bar  to  the  action  on  the  bond,  if  well 
pleaded. 

5.  The  obligor  must  plead  he  paid  the  £5  2d.,  in  fall 
satisfaction,  as  well  as  that  the  obligee  accepted  it  in  full  satis- 
faction ;  for  the  manner  of  the  tender  of  payment  shall  be  di- 
rected by  him  who  makes  the  tender  or  payment,  and  not  by 
him  who  accepts  it ;  that  is,  if  he  who  makes  either,  elects  so 
to  do. 
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§6.  Where  accord  and  satisfaction  may  he  pleaded  to  a  Ch,  155. 
deed  or  not.  See  Blake's  case,  6  Co.  44,  fully  stated  above.  ^*~v-*^ 
Ch.  3,  a.  6. 

§  7.  If  divers  things  are  to  be  performed  by  accord  and  sat-  ?,Co*"i 
isfaction,  all  must  be  performed  and  executed.     In  covenant  ^_        " 
or  bond  conditioned  to  repair,  and  action  brought  for  want  of  Hob.  66. 
repairs,  this  is  a  good  plea ;  for  though  the  action  is  founded 
on  a  deed,  jet  it  is  mixed  with  wrong,  for  which  damages 
shall  be  recovered ;  and  accord  and  satisfaction  by  one  dis- 
charges all  the  trespassers,  or   persons   liable   to  pay   the  k 
damages. 

§8.  In  this  case  A  was  indebted  to  B  in  £20,  to  C  in  £10,  ".  R.  «. 
to  D  in  £l 0,  to  E  in  £l  5,  &c. ;  and  being  involved,  agreed  £' 'l. 
to  pay  them  fit.  in  the  pound ;  B  brought  an  action  for  his  Crook- 
debt  of  £30 ;  held,  the  agreement  is  no  bar,  unless  B  has  ac-  thank*. 
tuaUy  accepted  and  received  the  5*.  in  the  pound,  or  assigned 
his  effects  to  trustees  as  a  fund  to  pay  his  creditors  equally. 

§  9.  If  one  be  indebted  to  me  in  £15,  and  give  me  his  note  '  8tl"-  4*8. 
for  £5,  it  is  no  satisfaction,  though  accepted  in  satisfaction,  y^^*'*' 

§  10.  In  debt  on  bond  without  a  condition,  accord  and  satis-  2  wii>  ss 
faction  must  be  pleaded  to  be  by  deed;  but  on  a  bond  with  a  ar,  Prcitoa 
condition,  it  may  be  pleaded  in  satisfaction  of  the  money  due  *■  Cbriunu, 
on  the  condition.     So,  a  covenant  to  pay  money  cannot  be  dis-  nWa''       * 
charged  without  deed;  and  see  Covenanl  and  Defeasance.        paloe. 

§  11.  Debton  a  bond,  on  oyer,piea  of  payment  by  the  i  su».*3. 


other  two  obligors,  and  the  pit's,  acceptance  in  tatitfact  ion  of  the  Hamhawr. 
debt ;  pit.  replied,  protesting  they  did  not  pay ;  for  plea,  said  p     "" "" 
ie,  did  not  accept  in  saiisj action,  and  issue  and  judgment  for 


the  pit.;  for  two  things  are  essential  to  adischargt ;  1st.  pay- 
ment; 2d.  acceptance;  the  acceptance  in  satisfaction  is  mate- 
rial, and  without  acceptance  in  satisfaction,  there  can  be  no 
payment,  and  the  election  is  with  him  that  accepts ;  so  that  if 
one  owe  me  £lO0  on  bond,  and  another  £100  on  account, 
and  pays  £100, 1  may  apply  it  to  which  I  will.  This  must 
mean  when  the  payer  does  not  apply  it ;  for  generally,  the 
party  paying  has  the  power  to  apply,  as  in  Pennel's  case ;  5 
Co.  117:  in  which  case  it  was  also  settled,  that  if  one 
for  £4  received  in  satisfaction  of  £t0,  and  give  an  acquit-  Pennel'a 
tance,  it  is  good  ;  for  if  the  obligee  acknowledge  himself  sa-  Case,  &  Co. 
tisfied,  by  dud,  it  is  a  good  bar,  though  he  receive  nothing.     " 

§  12.  This  was  an  action  of  debt  for  the  penalty  in  a  char-  £awiS.J. 
.  ter  party,  dated  March  21 ,  1 793  ;  on  leave  to  file  a  new  de-  Conrt,  17W. 
deration,  the  pit.  declared  in  debt  specially,  and  stated  the  h^^"1*' 
substance  of  the  charter  party  in  his  declaration,  and  the  penal  BritUt 
part.  The  deft.  Hale,  on  oyer  of  the  charter  party  and  obli-  Form*,  kc 
gallon  pleaded,  1st.  He  didnot  owe,  &c.  2d.  Actio  non  ;  for  he  gjj^.^1;. 
Abr.  «.— SkOc.  180.— 2  Balk.  627.— 1  tip.  SSI.  377.— Hob.  178. 
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Cm.  1 55.   says,  that  after  the  execution  of  the  said  deed  declared  up- 
JlrU  1.     on,  and  after  the  breach  of  the  covenant  above  supposed  by 

^^•v-^/   the  pit.  to  wit,  on  July  24,  '94,  at ,  the  said  Hale  paid  to 

the  pit.  {666  67,  in  full  satisfaction  of  ail  the  damage*  which 
Ae  pit.  had  sustained,  by  reason  of  the  breach  of  tht  said  cove- 
nant, which  sum  the  pit.  then  and  mere  accepted  of  tht  said  Hale, 
in  full  satisfaction  of  the  saiddamages :  hoc  paratus,  by  Par- 
sons. The  pit.  byDanereplied.prec/udtTWrijOecause,  protest- 
ing said  Hale  did  not  pay,  &c;  for  plea  said  the  pit.  did  not 
accept  the  said  turn  of  the  said  Hale  tn  full  satisfaction  of  the 
said  damages,  as  the  deft,  alleged,  and  issue  :  held,  the  issue 
on  the  acceptance  is  proper ;  here  the  accord  was  pleaded'  to 
$  be  after  the  breach. 

Dj«,i  pi.  l.      §  1 3.  In  debt  on  a  bond  'conditioned  to  render  an  account, 

acceptance  of  a  lease  at  will  in  satisfaction,  is  a  bad  plea. 
Dyer,  75.         $  1 4.  In  all  cases  where  amends  alone  are  to  be  recovered, 

accord  with  execution  is  a  good  plea. 
e  liit.  *S0.  §  }^'  ^ne  acceptance  of  a  I**9  »»"0  cannot  in  law  be  a  satis- 
Fitch  •.  *  faction  of  a  greater  sum  due,  nor  can  it  extinguish  the  origi- 
Sutton.  na)  cause  of  action,  though  accompanied  by  a  conditional 
promise  to  pay  the  residue  when  able;  this  was  a  receipt, 
March  29,  1803,  for  7s.  in  the  pound  m  full  of  all  demands 
whatever ;  the  Court  said,  "  it  is  impossible  to  contend  that 
acceptance  of  £l  7  10$.  is  an  extinguishment  of  a  debt  of£  50, 
there  must  be  some  consideration  for  the  relinquishment  of 
the  residue,  something  collateral,  to  shew  a  possibility  of 
benefit  to  the  party  relinquishing  his  further  claim ;  other- 
wise, the  agreement  is  nudum  pactum.  But  the  mere  pro- 
mise to  pay  the  rest  when  of  ability,  put  the  pit.  in  no  better 
condition  than  he  was  before."  It  was  said,  the  Court 
decided  "  in  Cumber  v.  Wane,  Stra-  436,  that  acceptance  of 
security  for  a  lesser  sum  cannot  he  pleaded  in  satisfaction  of 
a  similar  security  for  a  greater ;"  and- 5  Co.  117,  Fennel's 
case;  but  on  receiving  the  £17, 10s.,  a  release  had  been  a  bar 
to  an  action  for  the  residue,  pleadable  as  a  release;  the  sum 
accorded  can  never  be  pleaded  in  satisfaction  of  the  bond  or 
deed,  as  that  can  be  discharged  but  by  deed,  but  must  be 
pleaded  in  satisfaction  of  the  sum  mentioned  in  the  condition 
of  the  bond.  Cro.  Jam.  354. 
?at "  **  An  infant  is  incapable  of  accord  and  satisfaction.   See  this 

'"•""■  cue.  Ch.35.«.  11. 

3  Johni.  §  16.    A  owed  B  on  a  promissory  note  $1667 ;   and  they 

r**"  ^'i  agreed  >n  writing,  that  A  should  deliver  to  B  as  much  coal 
HouitoD.— '  at  $10  tne  chaldron,  as  would  amount  to  the  sum  in  the  note, 
s  Jptm'f.  ft.  the  coal  to  be  of  a  certain  quality ;  no  time  or  place  was  fix- 
263r386.  ed  for  the  delivery  ;  A  had  in  his  coal  yard  a  large  quantity 
j££**j£*  **    of  coal,  and  enough  of  the  quality  mentioned,  though  con- 
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listing  of  different  kinds ;  immediately  after,  and  at  different  Ch.  1 56. 
times,  A  tendered  to  B  the  coal  in  satisfaction  of  the  note,  and  v^-v-*^ 
B  made  no  objection  to  die  place  or  mode  of  delivery,  but 
said,  at  one  time  he  would  send  and  take  them  ;  at  another 
that  he  was  not  ready  to  receive  them,  and  finally  neglect- 
ed to  take  them :  B  sued  the  note :  held,  the  agreement  (o 
deliver  the  coal  was  valid,  and  tender  on  A's  part  equal  to 
performance,  and  this  matter  might  be  pleaded  as  accord  Grid 
tatufactioit  ;  action  barred  on  the  note.  Assignment  of  a  debt 
not  pleadable  ai  accord,  fee.    3  Cranch.  393. 


CHAPTER  CLVI. 


.  PLEA—ACQUITTANCE. 


Plea,  acquittance.    §  1.  "  An  acquittance  is  a  sort  of  re-  s  WwmP* 
lease,"  and  is  a  dicsharge  in  writing,  or  by  bill,  of  a  sum  of  *jjj*^  ffij 
money,  or  other  duty,  which  ought  to  be  paid  or  done.  __4i  e.  ill! 
"  An  acquittance  is  only  evidence,  or  proof  of  payment,  but  96— l-  H. 
not  pleadable,  because  not  a  deed."  V11-  l5- 

63.  An  obligor,  on  a  tingle  bill,  k  not  bound  to  pay  money 
unless  the  obligee  make  him  an  acquittance ;  but  otherwise, 
it  is  in-  case  of  an  obligation,  with  a  condition ;  for  in  case  of 


such  condition,  a  man  may  aver  payment ;  but  now  by  the 
1  and  4  Ann,  payment  may  be  pleaded  to  a  single  bill. 

§  3.  Debt  on  a  tingle  bill.     The  deft,  pleaded  payment,  Cro.Ei.456, 


pit.  to  have  availed  himself  of  the  effect,  ought  to  have  plead-  4?,in  Fair- 
ed specially,  and  shewn  how  acquitted.  'n'  c**e- 

§  4.  If  by  a  condition  or  defeasance,  money  be  payable  on  Co.  L.  sis, 
or  before  a  certain  day,  the  plea  may  be,  paid  befort  the  J^T"*ip?; , 
day,  and  be  a  good  bar,  without  an  acquittance  under  seal.  g^~a    ow' 
3  Saund.  48,  B  note. 

6  6.  Before  the  4  Ann,  Ch.  16,'  payment  after  the  day  I  Sans.  487, 
could  not  be  pleaded  without  an  aeqvittanct  by  deed.  5  Co.  "j^J*11  *' 


a  by  Google 


Ch.  156.        $6.  It  seems  that  a  first  years'  rent  cannot  be  demand- 

t^v-^s  ed  after  a  second  years'  rent  has  been  loUmnly  acquitted  by 

l  imt.  473.    deed ;  but  a  first  years'  rent  mar  be  sued  for  after  the  second 

Dw"rth  of  has  been  levied  by  distress.     But  the  acquittance  is  but  prt- 

tht  insolvent  sumpihe  evidence,  and  the  general  rule  now  is,  that "  Statn- 

act,  pleaded,  tiir  prcuuiiipliont  donee  prabUur  m  contrarvim  ;"  and  clearly 

7  Wentw.      proof  the  second  years'  rent  is  paid,  affords  only  a  presump- 

£«££,  tio.Uiefati.prf.bo.  ; 

Id.  §7.  Though  it  is  commonly  said  that  an  acquittance  is  a 

writing  not  under  seal,  so  not  a  deed ;  yet  many  books  speak 

of  it  as  an  instrument  under  seal,  and  so  a  deed,  confounding 

it,  as  in  common  parlance,  often  with  a  release ;  there  is  no 

doubt  but  the  same  words  in  an  acquittance  ought  generally 

to  be  construed  as  in  a  release,  therefore  : 

§  8.  An  acquittance  of  alt  demand*  is  the  most  beneficial 
lit.  s.  sue.  one  that  can  be  made,  and  dischargee,  if  sealed,  all  actions 
S^'lIs-sT  rea''  P61-80113''  and  mixed,  and  all  executions;  so  all  cove- 
n_°"  '   nan  is,  personal  and  real,  warranties,  bonds  and  contracts ; 

all  recognizances,  all  rents,  service,  all  profits,  a  prendre,  all 
conditions,  though  not  broken  or  performed ;  so  every  demand, 
a  debitum  in  pmtnti,  though  the  money  be  payable  infuturo, 
but  not  a  covenant  to  repair,  not  broken,  &c.  :  as, 
Cro.  Jan.  §  9*  Covenant  for  that  the  pit.  by  indenture,  leased  to  the 

170,  ni,       deli's,  testator  a  house  for  years,  and  he  covenanted  to  re- 
j.™°? J'    pair  during  the  term,  and  to  nave  the  same  in  good  repair  at 
exr'*.4Edl    the  end  of  the  term;  breach  assigned,  he  did  not  leave   it 
III.  ss.— x    well  repaired  at  the  end  of  the  term ;  plea,  that  the  pit.  with- 
RoU.  407.     in  three  days  after  the  date  of  the  indenture  released  to  the 
testator  all  debts,  duties  and  demands.     The  fact  was,  the 
pit.  recovered  £6  damages  and  costs,  against  the  testator, 
Cm.  Jan.     "  and  made  an  acquittance  upon  receipt  thereof,"  releasing  as 
S32, 300,       above ;  this  acquittance  being  pleaded  as  aforesaid,  was  en- 
488, 633.       icred  verbatim ;  demurrer ;  and  held,  no  bar,  for  being  a  cove- 
nant  fixture  and  not  in  demand,  when  the  acquittance  or  re- 
lease was  made,  but  to  be  performed  at  the  end  of  the  lease,  it, 
though  of  all  demands,  could  be  no  bar,  as  no  intent  ap- 
peared to  discharge  it;  but  otherwise  if  the  pit.  had  released 
all  covenants  in  such  indenture. 
Cro.  Jul  §  10.  Assumpsit  on  the  deft's.  promise  to  the  pit's,  wife  when 

**2*  a  widow,  that  if  she  would  marry  Thomas  mason,  he  would 

Eay  her  annually,  after  Mason's  death  for  her  life,  £2 ;  and  al- 
;ged  she  married  Mason,  and  after  he  died  she  married  the 
pit.,  and  for  non-payment  of  £2  yearly,  the  pit.  and  his 
wife  sued ;  plea,  Mason's  release  or  acquittance  of  all  actions 
and  demands  which  he  had,  &c;  demurrer,  and  held,  no  bar ; 
for  it  being  a  promise  to  perform  a  payment  after  Mason's 
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death,  it  was  not  in  demand  during  his  life,  and  by  do  possi-   Ca.  156. 
bility  could  it  be  demanded  by  him.  *^^-v-^~' 

§  1 1.  One  is  bound  to  acquit  or  to  acquittal  three  ways :  Co-X.it.  too. 
1.  By  deed :  2.  By  prescription :  3.  By  tenure :  and  5  ways  Ul  S.  144. 
by  tenure.  Coke  speaks  of  acquittances  by  deed ;  and  seethe 
form  and  manner  of  pleading  an  acquittance ;  Ch.  1 79,  a.  3. 
1  to  5  ;  and  Replication,  not  bis  deed;  end  3  lust.  CI.  201, 
203  ;  Rastell's  Entries,  179,  180.  Sundry  cases  of  acquit- 
tances pleaded,  Replications,  not  his  deed. 

§  1 2.  Salkheld  says,  an  acquittance  in  law  ought  to  be  by  3  &***■  **■• 
deed  sealed  ;  but  the  common  practice  is  otherwise;  an  ac- —      T" 
quittance  for  rent  due  at  Michaelmas  last,  is  a  good  discharge 
of  all  former  arrears ;  but  it  it  otherwise  in  an  avowry.   See 
below. 

§13.  Wood,  in  his  Conveyancing,  refers  acquittances  to  the  6  Wood'i 
head  of  receipts;  because,  no  doubt,  the  grantor,  in  giving 
bis  receipts  and  deeds  for  consideration  money,  expresses  he 
has  received  it,  and  thereof  and  every  part  thereof,  doth  ac- 
quit, &c.  to  the  grantee,  his  executors,  &c;  and  it  is  plain  that 
where  some  use  the  word  acquit,  others  use  the  word  release, 

§  14.  Acquittance  as  to  rent ;  Coke  says,  that  if  he  who  hath  'Co.  65,  in 
a  rent  service^  or  rent  charge,  accept  rent  due  at  the  last  L^**01  * 
day,  and  thereof  make  acquittance,  all  the  arrears  before  due 
are  thereby  discharged ;  but  in  pleading  the  acquittance,  &c. 
in  replevin,  the  bar  to  the  avowry  ought  to  be  with  a  con- 
clusion of  judgment  "  if  against  bis  deed  of  acquittance,  be 
ought  to  make  avowry  ;"  hence  it  appears  the  acquittance 
is  the  cause  of  the  bar  of  estoppel  in  such  case. 

§  15.  Annuity,  how  barred  by  acquittance;  as  if  the  deft;  3Co-  M- 
bave  an  acquittance  for  the  last  day,  he  ought  to  plead  it  and 
rely  on  it. 

§  16.  One  who  receives  a  rent  service,  or  a  rent  charge, 
is  not  compellable  to  make  an  acquittance. 

§  17.  Debt  on  bond  of£lO;  plea,  one  F.  was  bound  by  said  5  Co.  US- 
deed  with  the  deft.,  each  in  the  whole,  and  the  ph.  "  made 
an  acquittance  to  F.,  dated  before  the  bond,  but  delivered  af- 
ter, by  which  acquittance  he  acknowledged  himself  to  be  - 
paid  SO*,  in  full  satisfaction  of  the  £l  0,  and  adjudged  a  good 
bar ;  for  if  one  acknowledge  be  is  satisfied  by  deed,  it  is  a 
good  bar  without  any  thing  received. 

§  1 8.  An  acquittance  to  one  debtor  may  be  pleaded  by  5  Co.  11T. 
another,  &c. 
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B!nke'«  caie,       §  1.   Discharge,  &c,  shewn  in  debt.     Whenever  debt  ia 
6  Co.  44.-2  brought  on  a  contract,  the  question  may  arise,  if  it  be  not  dw- 
Roeenl6'     -**wifc'M-  ^7  some  act  done  by  she  pit.,  who  claims  a  right  to 
P»yne.  *      enforce  it.    Discharges  may  be  according  to  the  nature  of 
the  contract  to  be  discharged ;  if  that  be  by  dttd,  so  must 
the  discharge  usually  be ;  or  if  by  wiling  only,  or  by  parol, 
so  usually  must  the  discharge  be.    And  wherever  a  dis- 
charge is  pleaded  to  be  in  the  nature  of  a  release,  the  deft, 
must  plead  it  to  be  by  deed,  as  when  a  single  bond  or  a 
covenant  is  to  be  discharged ;  for  as  either  is  by  deed,  by  dttd 
only  shall  the  discharge  be. 
1  Esp.  373.        §  2-  On  the  same  principle,  no  parol  agreement,  varying 
the  condition  of  a  bond,  shall  be  admitted  as  a  plea ;  as  no 
parol  agreement  can  vary  the  day  of  payment  in  this  condi- 
tion :  nor  can  a  covenant  in  one  indenture,  be  pleaded  in  bar 
of,  or  discharge  of,  a  covenant  in  another ;  but  by  way  of 

3  T.  R.  seo,  defeasance  of  toe  latter  to  the  former :  as  where  the  pit.  cove* 
Littler  t.  uan  ted  to  build  two  houses,  in  a  certain  time,  for  £500,  and 
™aMd-       averred  he  built  them  in  that  time.'  The  evidence  was,  that 

this  time  was  enlarged  by  parol  agreement,  and  that  the 
houses  were  built  within  this  enlarged  time ;  but  it  was  de- 
cided that  the  evidence  did  not  support  the  declaration,  nor 
could  the  parol  agreement  operate  to  vary  the  terms  of  the 
covenant. 

§  3.  The  rule  is  unumquodque  dissolvi  coligamine  quo  liga~ 
,  turn  est. 

4  Mtu*  R.  §  4.  Hence,  a  writing,  not  under  seal,  cannot  operate  as  a 
443,  Keller-  defeasance  to  a  deed  under  seal :  but  this  distinction  in 
»nr.  Brown*  B]ai[e's  cagCi  before  stated,  is  to  be  observed. 

e  Co.  46,  §  5.  If  a  simple  contract  is  made,  and  a  bond  is  given  for 

Higgini'  tne  game  thing,  the  simple  contract  ia  discharged.  So,  if  a 
bond  be  sued,  and  judgment  thereon  rendered,  the  bond  is 
discharged  while  the  judgment  remains  in  force ;  but  it  is 
not  discharged,  as  against  another  several,  or  joint  and  sev- 
eral obligor,  for  he  may  be  sued. 
6  T.  R.  514,  §  6.  So,  if  I  owe  one  for  goods  sold,  &c,  and  endorse  to 
Batemwi*.    nim  a  negotiable  note,  the  debt  for  the  goods  is  discharged  ; 
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for  he  staysail  the  note, and  the  holder  will  recover  the  con-  Cm.  157. 
tents.  So,  a  bond  given  for  a  legacy  extinguishes  or  dis-  \^v-^/ 
charges  it.  Bui.  If.  P. 

§   7.   Holt,  G.  J.,  said,  that  talcing  a  note  for  goods  sold,  ,82- 
may  be  payment,  for  it  may  be  part  of  the  original  contract;  3Salk-  H8< 
but  paper  is  no  payment  of  an  original  preceding  debt  ;  that 
is,  one  promise  does  not  discharge  another  of  the  same  de- 
gree.    The  second  is  no  belter  than  the  first ;  so,  to  no  pur- 
pose. 

§  8.  The  debt  of  the  aunty  does  not  discharge  the  debt  of  6  T.  It.  176. 

the  principal.  So,  a  second  bond  or  note,  does  not  discharge  ~1,?u,rT-?'~ 

r  t      .i.  .i_-  i  H  Mod.  86. 

a  former  one  for  the  same  thing :  nor  can  a  parol  agreement,  _stra.  428. 
a  specialty  i  nor  a  note,  a  debt  tlue  by  indebitatus  assumpsit.  — i  Burr.  9.' 
Otherwise,  after  the  note  is  negotiated  by  him  who  receives  Rhoadeiv. 
it,  for  the  simple  contract  debt.  So,  if  I  owe  money  to  A,  f I^'d-9' 
and  he  draws  on  me  to  pay  to  B,  my  acceptance  of  the  bill  sio. 
is  no  discharge  of  my  debt.  And  see  Factor,  post-  Nor  an 
insimul  comput assent,  the  old  account. 

§  9.  There  seems  to  be  a  difference  between  words  spoken  3  Wood'> 
and  acts  done,  in  some  cases.  Therefore,  if  A  covenants  to  Con-  810, 
build  a  house  for  B,  by  a  certain  day,  and  B  forbid  him, 
and  thereon  A  forbears  to  do  it,'  his  covenant  is  broken  ;  but 
if  B,  by  actual  impediment,  hinder  him,  or  is  the  cause  why 
the  thing  is  not  done,  then  the  not  doing  it  is  no  breach  of 
the  covenant. 

§    10.  If  rent  be  secured  by  deed,  a  bond  for  it  does  not  JJjj-f ■*• 
discharge  the  deed  or  rent  217.  P* 

§    11.    If  three  men  be  bound  to  pay  a  debt,  and  one  of  3  \voud»» 
them  pays  his  part,  and  is  discharged,  all  of  them  are  so.      Con.  sio.— 

§  12.  Assumpsit,  for  that  the  deft,  engaged  to  go  a  certain  T  Saond.  «. 
voyage,  and  did  not;    the  deft,    pleaded,  that    before  the  Cro. Car 
breach,  the  pit,  at  a  certain  day  and  place,  discharged  him  383,  Ljag- 
of  that  promise  ;  and  on  demurrer,  this  plea  was  adjudged  to    Nk*' 
be  good.     And  IS  Mod.  86  ;  and  5  Com.   D.,  Pleader,  S  G 
13,  16. 

§  1 3.  So,  if  A  sell  goods  to  B,  to  be  paid  in  a  bill  at  three  6  T.  R.  140, 
months,  and  11  gives  A  a  check  on   his  bankers,  (the  same  J?'**"1  *■ 
atlso  being  A's  bankers)  requesting  them  to  pay  A  on  demand,     l0  "  *' 
in  a  bill  at  three  months  ;  this  he  pays  in   to  the  bankers, 
and  takes  no  bill,  but  they  transfer  the  amount  from  B's  to 
A's  account,  with  the  privity  of  both;  this  discharges  B's 
debt  for  the  goods  to  A.  .Neafteast 

&  14.  A   bond  was  made,  conditioned,  to  pay  £7  when  a  Cro.  Jam.  ' 
child  was  born  ;  before  it  was  born,  a  load  of  lime  was  accep-  264. 
ted  inpayment  of  the  bond-    This  must  be  pleaded  in  bar  of 
damages  ;  not  that  it  was  accepted  in  payment  of  the  bond; 
for  that  would  not  be  discharged  without  deed- 

vol.  v.  47 


-a  by  Google 


370  DEBT. 

Cb.  157.  §  L5.  A  minor  in  debt  for  necessaries,  givesapsno/  bond, 
.^tn/-^  this  is  void,  and  the  first  debt  remains ;  but  otherwise,  if  for 
Bu.N.P.  183.  the  same  sum,  then  the  bond  is  good. 

5T.U.215.  §  16.  A  change  of  circumstances  may  discharge  a  contract 
Tookc  r.  or  promise.  As  where  the  deft,  agreed  to  deliver  to  the  pit. 
worth'-  certain  goods ;  afterwards  he  compounded  with  his  creditors ; 
Pow.  onCoB.  Buller,  J.,  held,  that  if  he  was  unable  to  pay  for  the  goods, 
sis,4l3,  if  delivered,  it  was  a  discharge  of  the  contract,  and  a  good 
4S0-  defence.     So,  an  act  of  bankruptcy  may  discharge  a  contract 

in  no  part  executed. 
8T.R.  IBs.       §  17.  So  an  embargo  suspends^  contract. 
1  Rol.  Abr.         §  Is-  There  is  one  general  principle,  that  is,  if  a  contract 
451.-2  Palm,  when  made,  be  legal  and  possible,  and  then  becomes  impos- 
548.— Salk.    sible  to  be  executed  by  the  act  of  God,  or  illegal  by  a  statute 
of  the  state,  it  is  discharged  in  some  cases,  and  suspended  in 
others.     And  see  Covenant,  &c. 
l  T.  R  715        §  19'  *-»  first  contracts  a  debt,  and  then  becomes  a  bank- 
Birch*.'        rupt,  and  gives  a  new   security  for  this  deht,  to.  gain  his 
ShftrlauJ.—    liberty ;  this  is  not  barred  by  his   certificate  j  but  the  old 
m!—9tra      debt  's  discharged.    The  old  debt  is  a  good  consideration  for 
1042.        '     t"e  ncw  contract.     Guardian's  negotiable  note  for  his  ward's 
debt,  discharges  it.     5  Mass-  R.  299,  Thatcher  v.  Dinsmore. 
Where  contracts  are  void  ;  see  several  beads,  as  Conside- 
ration, Baron  and  Feme,  Duress,  Infancy,  Insanity,  Gaming, 
Usury,  &c.  :  see  also  contracts  against  law  and  good  policy, 
impossible,  &c.  in  Covenant. 

UOVBridn  *  20'  Debt  on  a  bond  for  the  ,iberty  of  tne  prison  yard. 
b.  M'Lan*.-  The  creditor,  by  parol,  may  authorize  the  sheriff  to  discharge 
3  Djor,  575,  the  debtor  ;  and  the  sheriff  or  gaol-keeper  is  a  good  witness 
«•  of  the  fact.     For  the  verdict  cannot  be  given  in  evidence  in 

an  action  against  him  for  the  escape  of  the  debtor.  The 
pit-,  Bridge,  was  the  creditor,  and  by  parol,  authorized  Lith- 
gow,  the  sheriff,  to  discharge  M'Lane,  the  debtor  ;  this  he 
might  well  do,  though  the  effect  of  this  parol  discharge  was 
to  discharge  the  bond,  and  also  the  sheriff.  But  nothing 
done  in  this  action  could  have  any  effect  to  discharge  the 
sheriff,  if  the  pit.  Bridge,  had  sued  him  ;  so  he  had  no  inte- 
rest in  the  suit  directly  ;  and  the  obligee's  act-in  pais  may, 
in  several  cases,  discharge  the  deed  or  bond  to  him  indi- 
rectly. 
SMMd**1  §  21'  AiiMpk  contract,  when  not  discharged  by  a  deed. 

Bank  of  Co-  Error  to  the  Circuit  Court,  Columbia;  indebitatus  assumpsit 
lambia  t.  against  an  aggregate  corporation,  four  counts :  1.  Indcbita~ 
Pattenoa's  tus  assumpsit  formatters  in  accounts:  2.  Indebitatus  att- 
■undrr  cuus  sumpsit  for  work  and  labour  done :  3.  Quantum  meruit  .- 
cited.  4,  Insimul  computasset.  flea,  non  assumpsit,  and  a  tender. 

Defts.  below,  objected :  1.  That  the  pit-  read  in  evidence  a  sealed 
agreement  between  him  and  a  committee  of  the  directors  of  the 
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hank,  under  their  private  seal :  2.  If  an  implied  promise  by  Ch.  158. 
the  defts.  to  pay  for  extra  work,  that  was  merged  in  the  sealed  \*rv-%s 
agreements :  3.  That  the  pit.  could  not  recover  unless  he 
proved  the  defts.,  after  the  amount  was  ascertained,  expressly 
promised  to  pay  it ;  because  there  was  an  express  agreement, 
under  seal,  relative  to  the  work,  and  no  count  on  it. — Held, 
1.  On  a  special  contract  executed  by  the  pit.  he  may  have 
indebitatus  assumpsit  for  the  price :  2-  A  deed  does  not 
discharge  a  simple  contract,  if  the  deed  merely  recognize  the 
r  simple  contract  debt,  and  fixes  the  mode  of  ascertaining  the 
amount  of  it:  3.  On  such  general  counts,  a  special  agreement 
executed,  is  evidence :  4.  The  recital  of  a  prior  agreement  in 
an  after  one,  when  executed,  does  not  merge  the  first ;  (but 
the  corporation  made  no  sealed  agreement,  but  only  the  com~ 
tnittee,  in  their  own  names :)  5.  A  corporation  can  contract 
Without  seal,  and  by  express  or  implied  promise,  though  an- 
ciently held  otherwise:  6.  If  a  corporation  be  acting  within 
the  scope  of  its  legal  objects,  "all  parol  contracts  made  by 
its  authorized  agents,  are  express  promises  of  the  corpora- 
tion;" "and  all  duties  imposed  on  them  by  law,  and  all  ben- 
efits  conferred  at  their  request,  raise  implied  promises,"  to 
enforce  which  an  action  lies.  See  sundry  cases  before  cited, 
Ch.  22.  Ch.  76,  a-  2,  Ch.  143,  Ch.  9,  a.  22,  s.  7,  Ch.  36,  a  18, 
t.  20. 

In  onr  actions  against  our  numerous  corporations  in  Massa- 
chusetts, there  have  been  thousands  of  counts  on  their  im- 
plied promises  and  simple  contracts,  for  return  premiums,  fcu. 
in  declarations  in  assumpsit 
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Plea,  Duress-  §  1.  In  some  cases  the  deft,  may  avoid  his 
contract,  and  defend  himself  against  an  action,  by  pleading 
duress.  What  is  duress,mB  ante,  Ch- 144,  many  cases;  and 
this  plea  is  governed  chiefly  on  the  principles  of  those  cases. 
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Cs.  156.       §8.  In  duress, ihe  deft,  pleads,  that  at  the  time  of  executing 
v^v%/    the  deed,  he  was  imprisoned  by  the  pit.,  or  by  the  pit.  and 

3  loot.  ci.      others  of  his  confederates,  to  wit,  at ;  and  then  detain- 

I'm/203'"-    er*  'n  P"80n  unti'  'he  same  D.  by  force  and  hardship  of  im- 

590  bsT'     pfisonment,  the  said  writing  to  the  said   P.  then  and  there 

refer  to  sun-  made  and  sealed,  and  as  his  act  and  deed  to  the  same  pit 

dry  pfeu  of   delivered  ;  hoc  paratu*.     To  this  plea  the  pit.  replies,  (pre- 

dureu,  Ac.     c]ucj;  jion ;)  and  says  the  said  D.  at  the  time  of  executing 

the  said  writing,  was  of  his  own  right  at  large,  and  not  in  any 

prison  ;  and  of  his  mere  free  will  made  and  sealed,  and  as  his 

act  and  deed,  delivered  the  said  writing  to  the  said  pit. ;  and 

not  by  force  and  hardship  of  imprisonment,  as  the  said  D   in 

pleading,  hath  alleged;  and  this  he  prays,  &c, 

filntt.Cl.  §  3.  A  plea,  per  duress  and  per  minas,  is  double,  and  bad 

S03-  on  special  demurrer. 

5  Int.  Cl.  When  the  deft  pleads  per  minas,  he  says  the  pit  at  the 

199.  time  of  executing  the  writing  obligatory,  threatened  to  kill 

and  maim  the  said  D.  unless  he  would  make  and  seal  to  the 

pit.  the  said  writing,  at ;  which  writing  he,  the  deft. 

for  fear  of  those  threats,  then  and  there  made  to  the  pit ;  hoc 

paraius-     Replication  as  above  to  at  large;  and  that  writing 

of  his  own  mere  free  will  to  the  pit  then  and  there  made ; 

and  not  for  fear  of  threats,  as  the  deft,  pleads ;  and  this  be 

prays,  &c. 

l  Wili.  6.  §4.  Debt  on  bond.     Plea,  by  duress.    Replication,  that  the 

Toiniino.       deft,   was  at  liberty,  and  made  the  bond  of  his  own   free 

Burlice.         will ;  and  that  he  made  it  not  for  fear  of  imprisonment ; 

and  concludes  to  the  country.     Verdict  for  the  pit. ;  and  in 

error  it  was  urged,  that  the  replication  was  bad  ;  for  it  was 

rather  per  minas  than  per  duress.     Replication   adjudged 

good,  especially  after  verdict;  and  helped,  if  informal,  by  4 

and  5  Ann. 

Alejn,  8*.—      §  5.  The  pit.  charged  the  deft,  with  stealing  a  horse,  and 

5lmt. Cl.      procured  a  justice's  warrant  for  taking  him;  and  he  being 

'  in  custody,  on  the  pit's,  promise  to  discharge  him,  he  sealed 

the  bond,  and   was   discharged.     The  horse  was  the  defl's. 

own.     Held,  this  bond   was  by  duress;  these  proceedings 

being  only  to  cover  the  deceit 

S  Com.  D.  §  6.  [n  debt  on  a  bond  for  arrears  of  account,  duress  may 

w'tol^      "*  p'eat'ec' }  hut  without  plea  of  duress,  the  bond  or  contract 

Inii.  482.—    8n*''  nDt  ^  "oided  ;  for  it  is  not  void,  but  only  voidable; 

CI.Au.  79.    and  to  this  plea  the   pit.   may  reply,  that  the  deft,  was  at 

large,  and  not  done  by  duress ;  and  so,  as  to  threats,  the 

pit  replies,  that  it  was  voluntary,  and  not  per  minas. 

X  but  48*.         §  7-  Every  restraint  of  a  freeman's  liberty,  is  an  imprison- 

— Co.  L.       ment ;  and  if  any  person  be  illegally  restrained  of  his  liberty, 

Bac  Abr.  155,  1&6 3  Leon.  239.-43  E.  III.  o.  10.  ' 
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by  being  confined  in  a  com  moo  gaol,  or  else  where,  and  Ch.  158. 
during  lhat  restraint  enters  into  a  bond  or  other  security,  to  s^n"^ 
the  person  who  causes  the  restraint,  it  may  be  avoided  by 
duress  of  imprisonment.  But  one's  contract  is  good,  when- 
ever lawfully  imprisoned,  though  he  make  it  in  prison  ;  for 
"  executio  Itgit  nonhabet  injuriam;"  but  if  one  ha  legally 
in  prison,  and  makes  a  contract  against  his  will,  it  is  voidable- 

§  8.  According  to  Lord  Coke,  one  may  for  menace)  avoid  Xloxt.483. 
his  contract  in  four  cases  :  1.  For  fear  of  loss  of  life  :  2.   Of  — a  R°i. 
loss  of  member  :  3.  Of  maiming  him  :  and  4.  Of  imprison-     r'  1S4- 
ment. 

&  9.  If  one  be  taken  on  process  out  of  a  court  having  no  do.  ei.  S46 
jurisdiction,  or  power  to  grant  it,  and  for  his  enlargement  Stepnej  v. 
gives  a  bond  to  appear  at  the  court,  he  may  avoid  it ;  as  be-  LloJd- 
ing  taken  by  duress. 

§  10.  So,  a  will  may  be  avoided  by  duress  or  menace  of  ? J2*fl  ***" 
imprisonment :  so,  if  one  wish  to  be  quiet,  make  a  will  at  the  Dyer,  143.— 
importunity  of  his  wife,  it  is  by  restraint,  and  may  be  avoid-  era.  Car. 
ed  by  plea,  accordingly  :  bo,  a  marriage  of  a  woman  may  be  4BS- 
by  duress. 

§  11.  If  a  man  execute  a  deed  by  duress,  he- cannot  plead  \9°'  l}?i — 
wm  est  factum}  for  it  is  his  deed  :  though  he  may  avoid  by      "  ' 
special  pleadings  ;  and  the  plea  must  state  whether/»er  minas 
of  life,  or  imprisonment,  &c. ;  and  so  are  all  the  entries. 

§  13.  In  debt  on  bonds.     Plea,  that  the  deft,  was  in  pri-  1  Sannd. 
son  :  and  that  the  bond  was  given  by  duress. ,   Pit.  replied,  J?3'  *• '" 
that  the  deft,  executed  it  of  his  own  free  will,  and  for  a  good  Gernrd.— 
and  valuable  consideration  ;  absque   hoc,  that  he  executed  Ciiei  3 
it  by  duress  of  imprisonment,  and  concluded  with  an  aver-  Leon.  239, 
■ment.     Deft  demurred,  and  shew  this  for  cause,  whereas  it  jfewtoo0 
should  have   concluded,  to    the  country;    and  so   was  the 
court's  opinion  ;  though  urged  for.  the  pit.  that  he  could  not 
take  issue  on  the  whole  plea ;  as  the  fact  was,  that  the  party 
was   actually  in  prison,  but  gave  the  bond  for  a  just  debt 
Henee,  the  pit  was  obliged  to  deny  it  was  given  by  duress, 
as  he  could  not  deny  the  imprisonment ;  but  the  court  held, 
he  might  have  replied  in  the  common  form  ;  and  though  the 
deft,  was  in  prison,  yet  if  the  bond  was  not  given  by  duress, 
the  issue  must  be  found  for  the  pit- ;  for  the  duress  is  the 
substance  of  the  plea. 

§  IS.  This  was  an  action  for  money  had  and  received,  e  Ma^R. 
Pleas,  general  issue  :  2-  A  release  of  this  action  and  all  de-  Jrjjj  ^  Bt" 
mands.     To  this  second  plea,  the  pit.  replied  duress  of  im-  Baird.' 
prisonment  specially ;  that  the  deft  caused  the  pit  to  be  ar- 
rested on  a  false,  feigned,  %na  groundless  suit,  whereby  he 
-was  committed  to  gaol  ;  that  being  in  prison  the  deft,  fraudu- 
ently  proposed  a  compromise,  that  the  pit.  should  make  a 
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Ch.  158.  release,  as  set  forth  in  the  deft'*,  plea,  end  pay  #175  ;  part 
v^w  in  money  nod  part  in  a  note  ;  bat  083  leas  thin  the  debt  ; 
that  the  pit.  made  the  release  to  obtain  his  liberty,  *c.  Re- 
joinder, it  waa  made  freely,  and  for  a  good  and  valuable  con- 
sideration, with  a  traverse,  "  without  this,  that  the  said  Rus- 
sci,  (pit.)  did  execute  the  aaid  instrument  of  release  by  force 
of  d  ureas  and  false  imprisonment,  and  to  procure  his  release 
therefrom,  as  is  above  supposed  and  alleged  in  tbe  pit's,  re- 
plication; and  issues.  There  was  no  pretence  from  the  evi- 
dence, the  pit.  owed  the  deft  any  thing.  Judgment  for  the 
pit.  Parsons,  C.  J.  said,  "  it  is  a  general  rale,  that  imprison- 
ment by  order  of  law,  is  not  duress  ;  but  to  constitute  duress 
by  imprisonment,  either  the  imprisonment  or  the  duress  af- 
ter, must  be  tortious  and  unlawful ;"  and  if  A  supposes  he 
has  cause  of  action  against  B,  (though  in  fact  none,)  and  im- 
prison him  by  legal  process,  and  he  voluntarily  execute  a 
deed,  it  is  good,  &c. ;"  but  in  this  case,  though  the  process 
was  in  legal  form,  yet  it  was  evidently  falsely,  maliciously, 
and  without  probable  cause  sued  out 
k'*'E1"1j'  §14.  Can  a  deed  acknowledged,  fyc.  and  recorded,  be 
«Barke°  avoided  ?  J,  S.  by  deed  enrolled  in  chancery,  bargained  and 
sold  a  house  and  certain  goods  to  the  pit  and  afterwards  took 
die  goods  again ;  and  alleged  bis  deed  was  void  by  duress, 
though  enrolled.  The  court  were  of  opinion  he  could  not 
avoid  it,  the  same  being  acknowledged  and  enrolled.  But  see 
ch.  109,  a.  6,  s.  4,  where  our  Supreme  Judicial  Court  held, 
that  the  grantor  may  avoid  his  deed  for  duress,  though  ac- 
knowledged and  recorded;  and  so  may  his  heirs.  What  is 
Duress,  see  Ch.  144,  a.  1.  s.  4,  &c.  . 
Seech. 91,  §  IS.  It  is  a  general  principle,  that  though  a  deed  be  ob- 
a.  5,  ■.  8.  tsined  by  duress  or  menaces,  yet  as  it  is  valid  on  the  face  of 
it,  the  deed  must  be  avoided  by  pleading  the  duress  or  me- 
naces; and  cannot  be  avoided  by  evidence.  And  a  bond,  or 
deed,  or  contract,  made  by  one  in  custody,  to  be  valid,  must 
be  made  for  good  cause  ;  and  on  an  arrest  made  in  due  form, 
by  good  authority,  and  lawfully. 
iCraiie,  §  16.  All  deeds  made  by  persons  under  duress  of  impri- 

40fl-  aonment,  or  duress  per  minus,  are  void.  Thus,  if  a  person  is 

put  under  any  illegal  restraint  or  confinement  until  he  exe- 
cutes a  deed,  he  may  allege  his  duress,  and  thereby  avoid 
his  deed ;  bnt  if  a  man  be  lawfully  in  prison,  and  either  to 
procure  his  discharge  or  on  any  fair  account,  executes  a  deed* 
he  will  not  be  allowed  to  avoid  it 
l  Inst.  483,  §  17-  If  one  be  arrested  on  legal  process,  and  be  forced 
488.— 5  by  tortious  usage  in  prison,  to  make  a  bond  or  deed,  it  is  by 

£j?l5*        duress.  But  menace  of  battery  or  of  burning  houses,  is  not 
Bac.  Abr.      sufficient  to  avoid  a  deed  ;  or  destroying  goods  ;  "for  as  to 
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thaw,  daanages  may  be-  neqevemd..  Yet  menaces  of  impris-  Gh.  138: 
opmeut  avoid  a  deed-  1  lock.  480  ;  5  Com.  D.  Pleader,  2  v^v-w 
WSO.  4Crnbe, 

§  14.  Thai  same  principles  are:  laid  down  by  Cruise,  as  to  406. 
owe  not  properly  imprisoned  ;  »  if  a  men  through  a  reason- 
able and  well  founded  fear  of  death,  or  mayhem,  or  lose  of 
limb,  is  prevailed  upon  to  execute  a  deed,  he  afterwards  may 
avoid  U-  Not  so,  for  fear  of  battery,  which  may  be  very 
light ;  or  burning  his  houses;  or  taking  away  or  destroying 
his  goods,  or  the  like,  &c.  Cites  1  Inst.  483. 

§  19.  If  two  sign  a  joint  and  several  note,  one  freely  and 
the  other  by  duress,  it  is  valid  as  to  him  who  signs  freely. 
See  eh.  4$,  a-  1,  9.  5.  The  colony  law  of  1641,  avoided  a 
deed  obtained  by  duress. 

§  SO.  In  this  case  it  is  said,  that  the  fear,  which  the  law  re-  s  Dallas 
cogoizes  as  a  sufficient  excuse  for  the  perpetration  of  an  offence,  347> u- 
must  proceed  from  an  actual  and  immediate  danger,  threaten-  y^i**' 
ing  the  very  life  of  the  party.  The  apprehension  of  any  loss 
of  property  by  waste  or  fire ;  or  even  an  apprehension  of  a 
slight  or  remote  injury  to  the  person,  furnishes  no  excuse. 
Plea  of  duress  to  debt  on  bond,  7  Wentw.  397,  398. 

§  SI.  Every  legal  contract  must  be  the  act  of  the  under-  8Bac.  Abt- 
standing,  which  they  are  incapable  of  using,  who  are  under  155, 
restraints  and  terrors  ;  and  therefore,  the  law  requires  the  free 
assent  of  the  parties,  as  essential  to  every  contract  ;  and  that 
they  be  not  under  any  force  or  violence. 

§  22.  If  a  man  be  legally  in  prison,  yet  if  he  makes  an  43  E  UJ 
obligation  against  his  agreement  and  will,  he  may  avoid  it  0.10! 
by  duress.     This  must  be  taken  in  connexion  with  another  iw.  Abr. 
authority,  in  which  it  is  said,  it  is  not  accounted  in  law,  du-  68f7, 
ress,  but  where  either  the  imprisonment,  or  the  duress  offer- 
ed in  prison,  or  at  large,  is  tortious  and  unlawful  ;  for  execu- 
Ho  juris -non  habet  injuriUtn. 

§  S3.  So,  if  a  man  take  a  woman  to  wife  by  duress,  though  2  Bac.  Abr. 
the  marriage  be  solemnized  in  due  form,  yet  it  is  void,  and  SJjf~,*3!"bi 
they  are  not  husband  and  wife;  as  without  a  free  consent  Dje*l3. " 
there  can  be  no  marriage. 

§  34.  Duress  must  be  specially  pleaded  ;  the  special  man-  2  Bac.  Abr. 
tier  of  the  duress  stated,  whether  by  menace  of  life,  or  im-  ""■ 
prisonment  ;  and  so  are  the  entries. 

§  25.  If  a  man   make  a  lease  by  duress,  and  the  lessee  ^.g80'  Abiv 
enters,  he  is  a  disseizor,  as  the  free  consent  of  the  parties  is 
essential  to  all  contracts  ;  and  where  it  exists  not,  the  con- 
tract is  void. 

§  36.   A  son  shall  avoid  his  deed  by  duress  to  his  father ;  * £f*  Abr- 
and  so  the  father  shall  avoid  the  deed  by  duress  to  his  son.  i  bJ-o^hI. 
Rol.  Abr.  687-    So,  a  husband  by  duress  to  his  wife ;  as  367, 278.' 


-a  by  Google 


376  DEBT. 

Ch-  159.    they  are  but  one  person  in  law.  But  a  servant  cannot  avoid 

t^-v-^s    his  deed,  made  by  duress  to  hie  master ;  nor  vice  versa. 

Lev.  69.—        §  87.  After  judgment  the  deft    having  no  good  cause  of 

Cited  2  Bun.  action,  caused  the  pit   to  be  arrested   and    held'    in  prison, 

far.  16«.       threatening   him  thai  if  he  would  not  seal  a  release  to  him, 

he  should  lie   there  and  rot ;    and  thereupon  he  sealed  one, 

and  was  discharged.      Held,  it   could    not   be  avoided  by 

duress,  because  in  custody  by  the  course  of  law  when  he 


CHAPTER  CLIX 
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Iot'^Co"        ^ea — delivered  as  an  escrow.  §  1.  Adeed  may  be  deliver- 

l.  so. ]      ed  absolutely,  that  is  to  the  party  grantee  himself,  or  to  a  third 

Wood'sCon.  person,  lo  hold  till  some  condition  be  performed  on  the  part 
*wT  of  the  grantee,  in  which  last  case  it  is  not  delivered  as  a  deed, 

Hob'aie—   Dul  as  an  escrow ;  that  is,  a  scrawl  or  writing,  which  is  not  to 
6  Mod.  218.    take  effect  as  a  deed,  till  the  conditions  be  performed,  and 
then  it  is'  a  deed  to  all  intents.     But  when  a  deed  deliver- 
ed as  an  escrow  takes  effect,  it  takes  effect  from  the  first  de- 
livery.   But  a  deed  cannot  be  delivered  as  an  escrow  to  the 
iHor.E.304.  party  himself. 
— SKeb.  142.      §  2-   The  party  may  plead   delivery  as  an  escrow,  and  so 

3  3alj(        not  his  deed,  and  refer  it  to  the  jury  or  to  the  court  by  a 

120.— S  hocparatus. 

Mod.  2is,  §  s.  When  a  deed  is  delivered  as  an  escrow,  the  party 
Bneknele^  ought  to  shew  to  whom  it  was  delivered,  and  then  conclude, 
lE«p.E49.—  sonot  his  deed  ;  this  plea  amounts  toa  specialnon  est/actum, 
l  Vent.  9,  but  Holt,  V.  J  said,  that  all  these  special  non  est/actums  in 
Ward  »,        case  of  escrow,  rasure,  &c.  are  impertinent,  for  thereby  the 

Vent  To ^e^"  mHnMall  lne  proof  on  himself;  whereas,  if  he  pleaded 

lEip.  '  non  eat  factum  generally,  he  would  turn  the  proof  of  whatev- 
549.  Cro —  er  is  necessary  to  make  it  his  deed  on  the  pit.  And  no  deed 
C '  L^sa"  to  *^e  Party  bimself,  can  be  an  escrow-  And  where  the  bond 
Cowp.  ff  has  been  delivered  only  to  a  stranger,  the  deft,  may  plead  any 
137.        '     parol  matter,  as  that  it  was  delivered  conditionally,  oras  an 
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escrow ;  for  delivery  is  one  of  the  essentials  to  a  deed,  and  it   Cb.  159* 
is  not  good  or  recoverable,  unless  it  has  been  delivered  to  the    _j~  _-%_[ 
oblige*,  himself.     A  release  may  be  delivered  as  an  escrow.   6 
Wood's  Con.    137. 

§  4.  The  form  of  an  escrow  delivery  is  thus,  generally :  "J.  '  Wood't 
delivers  ibis  deed  to  you,  as  on  escrow,  to  deliver  to  the  par-  y,™ '_„s  £0 
ty  as  my  deed,  upon  condition  that  be  deliver  you  £20  for  137. _ 
me,  or  on  condition  that  he  deliver  up  my  old  bond  for  the  36, 48. 
same  sum,"  &c.  % 

§  5.  A  deed  delivered  as  an  escrow,  is  of  no  force  whatev-  Perk.  Sect, 
er,  till  the  conditions  be  performed ;  and  therefore,  if  the  ob-  i,38!  140.— 
ligee  get  it  into  his  possession  before  the  conditions  be  per-  8_rtl"   u>* 
formed,  he  can  make  no  use  of  it. 

§  6.  If  an  escrow  be  well  delivered  to  a  third  person,  and 
then  either  of  the  parties  dies  before  conditions  performed, 
and  they  be  after  performed,  the  deed  is  good  ;  for  there  was  a 
tradilio  inchoata  in  the  lifetime  of  the  parties,  and  after- 
wards consummated  by  the  performance  of  conditions.  It 
takes  effect  by  the  first  delivery,  without  any  new  or  second 
delivery,  and  the  record  is  but  the  execution  or  consumma- 
tion of  the  first  delivery. 

§   7.  How  the  second  delivery  relate*,  or  not,  to  the  first.     If  1  Wood'* 
an  "  infant  er  feme  covert  deliver  a  deed  as  an  escrow  to  a  £°?-  310» 
stranger,  and  before   the  conditions  performed,  the  infant  3  c'~ '^ 
comes  of  age,  or  the  woman  is  become  sole,  yet  the  deed  in  shepaxd'i 
these  cases  is  not  become  good ;  and  if  she  be  sole  at  first,  Touchstone, 
and  covert  at  the  last,  yet  it  is  good,  and  not  avoided  by  the  njiffii"" 
marriage :"  but  if  a  disseizee  lease  for  years,  aud  deliver  the  Fait,  a."— 
lease  as  an  escrow,  and  bids  the  stranger  to  whom  delivered  S  Co.  4— 
to  enter  on  the  land,  and.  there  deliver  it  as  his  deed,  and  he  I*on"  li0- 
does  so,  this  is  a  good  deed,  and  a  good  lease.     So  to  some 
purposes  the  deed  relates  to  the  first  delivery,  and  to  some 
not.     The  second  delivery  is  made  to  relate  back  to  the  first 
or  not,  according  to  the  reason  and  circumstances  of  the  case ; 
In  the  case  of  the  infant  or  feme  covert,  at  the  first  delivery, 
the  second  cannot  relate  back  without  making  the  deed  of  a 
disabled  person  good ;  hence  there  is  no  such  relation :  so  of 
the  disseizee's  deed,  for  so  to  relate  back  would  make  his  deed 
operate  when  disseized ;  this  would  be  contrary  to  an  essen- 
tial principle  in  .the  law ;  but  when  the  woman  is  sole  at  the 
first  delivery,  and  married  at  the  second,  this  relation  back 
is  consistent ;  for  it  makes  her  deed  good  she  made  when  able 
to  make  it. 

■    §  8.  A  delivered  his  deed  to  B  to  deliver  to  C ;  he  refused  2  Dyer,  is7, 
to  receive  it ;  but  B  left  it  with  him,  and  then  C  brought  an  ac-  Ia"  "'*■ 
tion  upon  it,  and  recovered  ;  and  held,  it  was  A's  deed  by    ' 
the  first  delivery ;  but  it  had  been  otherwise  had  A  delivered 

vol.  r.  48 
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Ch.  159,  rt  as  an  eterow,  and  C's  refusal  did  not  discbarge  it  a*  A's 

t^^v*^^  deed ;  A  delivered  it  not  as  an  escrow. 

American  casta.    What  is  an  ttcrowor  not;  Ch.  109,  a.  23, 
see  cited  from  2  Mass.  R.  447.  Wheelwright  v.  Wheelwright, 

SMan.R.       Ch.  121,  a.  2.  s.  6. 

S30,  Fair-         ^  g.  Entry  turdineizin.    Jan.  12, 1810,  the  demandant  ai 

•*MetcaU'1''  odminittralor,  caused  the  d  eft's,  real  estate  to  be  attached, 
and  got  judgment,  and  levied  his  execution  on  the  demanded 
premises.  May  23, 1810;  the  deft,  and  James  Adams  admitted 
to  defend  ;  their  plea  that  Metcalf  did  not  disseize  ;  relied 
on  a  deed  made  by  him  to  Adams,  March,  1806;  Adams, 
Metcali's  creditor  and  surety,  assumed  sundry  debts  of  bis,  by 
agreement,  to  the  amount  of  $2,000  in  all,  thereupon  Me  t- 
calf  made  and  formally  delivered  the  deed  in  question  ;  but 
afterwards,  according  to  their  original  agreement,  it  was  im- 
mediately placed  in  the  hands  of  Nathan  Woodward,  to  be 
kept  by  him  until  a  bond  of  defeasance  could  be  executed 
by  Adams,  or  till  W.  should  be  further  directed  by  the  par- 
ties ;  then  no  statement  had  been  made  of  Adams'  demands 
and  responsibilities ;  but  afterwards  he  went  on  to  assume, 
and  become  liable  as  surety,  for  other  debut  of  Metcalf ;  W. 
held  the  deed  till  Jan.  10. 1810,  when  he  and  Adams  went 
together  to  Metcalf,  and  after  some  conversation  as  to  a  bond 
'  of  defeasance  made  and  destroyed,  the  parties  agreed  to 

have  the  deed  acknowledged  and  recorded  ;  and  thereon 
Adams  received  the  deed  of  W.,  and  banded  it  to  Metcalf  to 
have  it  acknowledged*;  this  was  about  eight  or  nine  o'clock 
in  the  evening  of  January  11,  and  Adams,  before  the  delive- 
ry of  the  deed  to  him,  exhibited  a  correct  schedule  of  debts 
and  responsibilities,  to  $2536  61,  the  value  of  the  premis- 
es conveyed,  about  $2,000 ;  Several  of  the  creditors,  at  the 
time,  knew  of  the  execution  of  this  deed  in  1806,  though  not 
generally  known ;  but  there  was  no  evidence  of  any  particu- 
lar secrecy  as  to  it.  There  was  no  change  of  possession  or 
of  occupancy  while  the  deed  remained  in  bis  hands,  and  in 
that  time  M.  offered  the  premises  for  sale,  but  said  the  pro- 
ceeds would  be  wanted  to  indemnify  Adams,  and  M.  had 
other  real  estate,  not  included  in  this  deed.  It  was  finally 
delivered,  from  an  apprehension  the  pit.  meant  an  attachment, 
&c;  and  in  consequence  of  this  it  was  found  M.  was  insol- 
vent ;  the  acknowledgment  was  at  M's.  house  before  daylight 
Jan.  12,  and  recorded  half  past  nine  o'clock  in  the  mornings 
Jan  12,  1810,  the  day  of  the  attachment  that  was  tight  o'clock 
in  the  evening.  Judgment  for  the  defts.,  for  the  deed  was  va- 
lid from  the  delivery,  &c.  of  it  in  January,  1810.  It  was 
left  to  the  jury  to  presume,  if  the  deed  was  bonajide,  and  for 
a  valuable  consideration,  their  verdict  was,  that  it  was  so : 
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Held,  this  deed  while  in  the  hands  of  Woodward  was  merely  Ch.  159. 
security  for  Adams,  though  absolute  on  the  face  of  it ;  and  t^-v-^/ 
when  delivered  by  him  back  to  Mttcalf,  and  by  him  to  Adam* 
January  11,  1810,  it  then  took  effect  as  an  absolute  deed  : 
'i.  The  delivery  in  1806  was  in  fact  to  Woodward,  and  as  an 
escrow,  and  merely  passed  to  him  through  Adams1  hands,  as 
the  agent  of  Metcalf:  3.  Being  delivered  in  1806  aa  an  es- 
crow, and  the  condition  on  which  delivered  never  being  per- 
formed, (the  making  a  defeasance,  &c.)  it  had  no  force  at  all : 
4.  It  took  effect  solely  from  MetcalPs  delivery  of  it  to  Adams, 
Jan.  11,  1810:  5.  No  fraud,  as  the  jury  have  found  ii  bona 
jide :  6.  It  is  clear  in  this  state  that  the  delivery  of  a  register- 
ed deed  may  be  proved  to  have  been  after  the  date. 

§  10.  This  was  a  petition  for  partition,  and  the  respondents  SMau-R, 
claimed  to  be  sole  seized ;  and  the  court  held,  that  if  a  tenant  ¥p£T&  ^ 
in  fee,  executes  and  acknowledges  a  conveyance  of  his  land  „.  Hatch, 
to  his  son,  without  hi*  privity,  and  delivers  the  deed  to  a  third  Cited )  Phil, 
person,  to  be  kept  until  the  grantor's  death,  and  then  to  be  fjj*?8""^, 
delivered  to  the  son;  which  being  done  accordingly,  the  son  a83_ 
has  the  title,  whether  the  writing  oe  considered  as  an  escrow, 
or  a  deed,  at  the  time  of  such  delivery ;   it  is  to  be  viewed 
as  then  effectually  delivered  to  the  son's  use  and  benefit ;  he 
having  received  it  and  claimed  the  estate  under  it,  after  the 
fathers  death.    Held,  3d.,  in  this  case,  that  written  executory 
contracts  are  vacated  by  a  material  alteration,  and  possibly 
by  an  immaterial  one,  made  by  the  person  claiming  under 
such  contracts ;  but  this  strictness  is  not  applied  to  convey- 
ances of  real  estate,  which  is  vested  in  the  grantee  by  a 
change  of  the  possession,  the  title  to  which  is  not  destroyed     , 
by  the  loss  or  destruction  of  the  deed  itself.     In  this  case 
the  son,  after  his  father's  death,  caused  the  name  of  one  Lap- 
ham  to  be  altered  from  Joshua  to  Joseph,  in  the  deed,  as  (o 
the  description  of  the  land. 

§  11.  A  bond  may  be  delivered  at  an  etcrov  by  the  surety,  &c.  4  Crone*, 
B  and  his  six  sureties  are  to  execute  their  bond,  four  of  the  S*'  £*"*, t 
sureties  are  together,  (the  principal  had  signed,)  and  two  ab-  the '  U. 
sent ;  the  four  execute  the  bond,  and  one  of  them,  the  others  Statu  in 
being  present  at  the  time  of  the  execution,  said,  "we  ac-  enor' 
knowledge  this  instrument,  but  others  are  to  sign  it,"     Held, 
the  four  executed  the  bond  and  delivered  it  as  an  escrow; 
that  is,  on  condition  it  was  to  be  their  bond,  and  take  effect 
when  the  other  two  should  execute  it ;  and  if  they  should  not 
execute  it,  then  to  be  void  as  to  the  four  sureties.     This  is  a 
very  important  case ;  it  is  very  common  for  part  of  the  con- 
tractors to  execute  an  instrument,  expecting  others  to  exe- 
cute it  also,  but  who  happen  Dot  to  be  present  when  some 
execute. 
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Cr.  160.  §  1 2.  A  bond  cannot  be  delivered  as  an  escrow  to  one  of 
Art.l.  the  obligees.  The  original  action  was  debt  upon  the  joint 
^^-v-^^  bond  of  Welsh  &  Moss,  for  the  payment  of  money.  W. 
fi  Cranch,  not  being  an  inhabitant  of  the  District  of  Columbia,  nor 
?f J»  found  in  it,  the  suits  abated  as  to  him ;  (he  was  principal.) 

Riddle  and  Moss  pleaded,  he  executed  and  delivered  the  bond  to  Jos, 
Co.  in  error.  Riddle,  one  of  the  pits,  as  on  ucrow,  to  be  bis  deed,  "  on 
Tile,6shM'  concu"tion  tnat  tQe  same  should  be  afterwards  signed,  sealed, 
57.— Hob.  '  an(*  delivered  by  some  other  friend  of  Welsh,  which  was 

J4U ■}         not  done,  and  so  the  said  writing  is  void,  as  to  him,  the  said 

Bac.  Abr.  Moss."  Pits,  demurred  specially,  to  the  plea:  1.  Because  a 
k»  '  gip~  bond  cannot  be  delivered  to  the  obligee  himself,  as  an  escrow  ; 

aai" i    *     (and  other  causes  assigned,  &c.)     Held,  that  a  bond  cannot 

Vent  9,*10.  be  delivered  as  an  escrow,  to  one  of  several  obligees,  consti- 
tuting a  copartnership ;  for  a  delivery  to  one  is  a  delivery 
to  all. 
TWentw.         &  13.  Forms  of  Pleat,  &c.    Debt  on  bond;  plea,  deft. 
440'  delivered  as  an  ucrow.    Replication,  did  not  deliver  it  as  an 

escrow.     3  Bl.  Com.  307 ;  and  590,  596,  refer  to  sundry 
pleas.    Deeds  delivered  as  escrows. 


CHAPTER  CLX. 
DEBT.    PLEA— ESTOPPEL,  &c. 


SeeCh.  177,  Art.  1.  Plea  estoppel.  The  plea  that  estops  a  party  is  of 
».8,Further  Tery  extensive  use,  and  is  scattered  through  the  books.  The 
******  *°*  doctrine  of  estoppels  applies  in  all  kinds  of  actions,  &c.  A 
4  T.  B.  254,  few  rules  and  cases  will  be  noticed  here.  It  is  a  doctrine  in 
— Co. L. 35a.  pleading  that  is  not  favoured,  but  carefully  restricted,  as  its 
169  _7  tendency,  "  is  to  prevent  the  investigation  of  truth ;"  and  it 
Init.  Cl.lSt.  's  "  wnen  a  man  's  concluded  by  his  own  act  or  acceptance, 
— s  Mod.33,  to  say  the  truth  ;"  and  applies  in  all  the  stages  of  pleading ; 
311,^13,  an(j  {fog  party  estopping  the  other,  says  he  ought  not  to  be 
Bac.  Abr.  admitted  to  plead  so  and  so ;  and  states  the  reasons  or 
10S.  grounds  of  the  estoppel.    The  party  said  to  be  estopped,  says 

he  ought  not  to  be  precluded  from  pleading  such   matter, 
(stating  it,)  because  he  says,  &c.  and  states  his  ground. 
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An  tttopptl  is  to  hinder  the  other  party  from  some  benefit  Ch.  160. 
of  his  pleading,  and  may  be  demurred  to.  7  lost.  CI.  149.        Art.  1. 

Deft,  pleads  she  was  covert.  Replication  and  estoppel,  she  v^-v^s 
bad  imparled :  so,  one,  estopped  to  plead  a  tender ;  for  he  had  t  'D,t- C1- 
imparled :  so,  tttopptl  in  replevin,  for  he  had  imparled ;  and  "^'Jj? — 
demurrer  to  the  estoppel.     In  pleading  or  shewing  matter  of  1175.--2 
tttopptl,  these  rules  and  cases  are  material.  Burr.  665.— 

§  1.  Matter  of  tttopptl  may  be  pleaded  or  given  in  evi-  *«*     * 
dence ;  bat  the  plea  is  best,  as  tttopptl  is  usually  matter  of  5  B'a0_  Abr_ 
law;' or  it  maybe  found  by  verdict ;   is  in  evidence,  if  no  319.—1  do. 
opportunity  to  plead  it.     14  Mass.  R.  241.  <2& 

§  2.  An  tttopptl  must  be  relied  on ;  and  it  is  not  taken  no-  4  B»c-  Abr- 
tice  of  unless  relied  on  in  pleading;  and  Hob.  207  ;  14  Mass.  "*— Mod- 
R.  941. 

§  3.  Every  tttopptl  must  be  certain  to  every  intent ;  and  not  Imp.  M.  P. 
be  so  by  argument,  supposal,  or  inference.  Co.  L.  352.  ™-4  B*c* 

§  4.  When  the  truth  appears  in  the  same  record,  the  ad-  c0.  L.  351 
verse  party  is  not  tttapped  to  take  advantage. of  it ;  for  one  B.-^-4Bac. 
cannot  be  estopped  to  allege  the  truth  when  it  appears  of  j**£  ,^— 
record.  2  aan  9bs 

§5.  The  pity  is  not  tttapped  to.  find  the  truth,  unless  the  4  Co.  63.— 3 
tttopptl  bind  the  interest,  or  the  pit's,  title  be  made  by  es-  &*>*- 161, 
toppel  i  and  if  the  jury  find  the  troth  of  the  fact,  the  court  *£l£~tt 
gives  judgment,  not  regarding  the  estoppel.  , 

§  6.  There  are  estoppels :  1.  By  matter  of  record ;  as  let-  Co.L.363— 
ters  patent,  recoveries,  pleadings ;  taking  a  continuance,  con-  4  Bac.  Abr. 
fession,  &c. :  2.  By  writing ;    as  by  deeds  or  writings :  3.  i?8'*^  ]4B 
By  matter  in  pait  ,■  as  by  Every,  by  entry,  by  partition,  by     or' 
acceptance  of  rent  or  of  an  estate ;  as  if  a  widow  accept  her 
dower,  she  is  estopped. 

§  7.  By  matter  of  record,  all  parlies  are  estopped ;  and  no  cro.Ei.ssi, 
one  can  be  received  to  aver  directly  against  it ;  as  by  the  Hnbert'i 
probate  of  a  mil;  or  by  deed  acknowledged  or  recorded  ;  J*^.'~j^i|i 
•  but  he  must  confess  and  avoid  by  shewing  the  special  mat-  "' 

ter ;  as  if  one  of  my  name  levy  a  fine  of  my  land,  I  may 
shew  this,  and  it  stands  with  the  record :  so,  to  the  probate, 
he  may  say  it  was  forged,  or  obtained  by  turprite ;  or  that 
the  letters  of  administration  are  revoked ;  for  these  pleas 
stand  with  the  record ;  and  to  a  deed  acknowledged  or  re- 
corded, he  may  say  nothing  patted  by  it. 

If  the  matter  alleged  be  not  traversable  or  material,  it  is  Co.  L.  35!. 
no  estoppel. 

$  8.  Privitt  and  partite  regularly  none  :  but  these  can  take  Co.L.36S.— 
advantage  of  estoppels,  or  shall  be  bound  by  them ;  and  con-  4  Bnc.  Abr. 
fession  of  one  deft,  does  not  estop  the  others  5  and  regularly  I?7"^4*^* 
a  stranger  is  not  bound  by,  nor  shall  he  take  advantage  of,  3^..  j ' 
etioppeU  1  for  he  is  not  party  to  a  judgment,  for  instance ;  and  Biur.  854, 
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Ch.  160.  be  must  avoid  it  by  plea,  if  at  all ;  for  being  a  ttrangir  to  it 
Art.  1.  be  cannot  have  error. 
^-*-v-^»-'       §  9.  But  privies  in  blood,  as  heirs ;  in  estate,  as  feoffee,  gran- 
Co.  L.  3K,  tee,  and  lessee ;  in  law,  as  tenant  by  curtesy,  or  in  dower ; 

AbT\(w  —  *""*  Bucn  otners  as  come  in  fay  act  ,n  iBiD'  or  in  tne  p°*'< 

Co.  L.  12—  are  bound  by,  and  may  take  advantage  of,  estoppels ;  are 

1  T.  R.  88.     reciprocal. 

Co.  L.  35a,        §  io.  Where  the  record  of  the  estoppel  runs  to  the  diio- 

*^~K°"*  .   biltty,  or  fegiritnofton  of  the  party  5  as  outlawry,  profession,  or 

Boc/Abr.      bastardy,  &c;  then  all  strangers  may  take  advantage  of  the 

107.  record,  and  though  no  parties  to  it. 

Co.L.36J,        §  11.  But  of  a  record  concerning  one's  name,  quality,  or 

**  condition,  as  no  stranger  is  bound  by  it,  so  he  shall  not  take 

advantage  of  it. 
Jtcob'i  Law  And  if  one  bind  himself  in  a  bond  by  the  name  of  A,  he 
JJ**10**^  is  estopped  to  say  his  name  is  B ;  and  the  pit.  may  reply,  be 
8«lt7 168.  gaTe  ">e  b00^  by  the  name  of  A  ;  but  the  pit  must  reply 
— 3  imt.  68,  it,  and  not  demur ;  and  one  must  be  sued  by  his  name  in  the 
87, 88.  bond,  alias  his  true  name.     6  Mod.  325,  236. 

Oil.  L,  E.  §12.  The  general  rule  is,  that  recital  is  no  estoppel ;  but 

J^jfl'dT*  if  a  party  recite  a  fact  material,  it  is  an  estoppel  as  to  that 
Con. 318—  fact;  for  where  one  by  his  deed  or  plea  confesses  such  a 
Wiiie.  R.  9,  fact,  he  is  held,  and  cannot  be  admitted  to  deny  it.  Shelly 
as .  CoMin.    Vt  Wright ;  cited  4  Cruise,  429 ;  9  Johns.  R.  92. 

3  T°R*lni3fl  8  1 3*  0°e  covenants  to  use  only  my  patent  machine  ;  he  is 
Hajne  r.  '  not  flopped  to  deny  I  invented  it ;  as  where  A  asserted  he 
Maltby.         had  a  right  to  a  patent  machine,  and  covenanted  with  B,  that 

he  should  use  it  in  a  particular  manner ;  in  consideration  of 
which  B  covenanted  that  he  would  not  use  any  other.  A 
sued  B  for  using  other  machines.  B  is  not  estopped  by  his 
covenant  from  pleading  in  bar,  that  the  invention  was  not  new, 
or  that  that  the  patentee  wot  not  the  inventor ;  but  he  may  thus 
Oldham  e.  shew  the  patent  was  void ;  but  if  the  patentee  infringe  the 
•muss***,    assignee's  right,  the  patentee  is  estopped  to  say  the  invention. 

was  not  new. 
Dongl.  407,       §  14.  The  proceedings  of   commissioners  of  bankruptcy, 
Sfown  *-       finding  a  dividend  to  the  creditor,  are  conclusive,  and  estop 
"'         the  parties ;  for  "  after  a  debt  is  liquidated  before  the  com- 
missioners, if  cannot  be  litigated,  but  by  an  application  to 
the  great  seal. 
s  Mod.  37,         §  1 5.  A  matter  of  estoppel  pleaded  as  a  former  verdict, 
Benion  ».       must  be  relied  on ;  and  not  conclude  with  a  traverse. 

„   '*  6  16.  If  A,  lease  land,  and  then  have  nothing  in  it,  and 

4  Com.  -  5  »•  .,  1  .  r  .  '  . 
Estoppe»,(U.  afterwards  acquires  it  by  purchase  or  descent,  it  is  a  good 
— Cto.c'ar.  lease  by  estoppel;  for  as  he' leased  it,  he  is  estopped  to  say 
3801             he  then  bad  no  title :  so,  if  he  acquire  one  only  for  years. 
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§  17.  If  an  act  be  done  ma  court  of  law,  even  b y  an  idiot,  his    Ch.  160. 
heirs  are  estopped ;  as  if  an  idiot  Buffer  a  common  recovery,     Art.  1. 
his  heirs  are  estopped  to  say  he  was  an  idiot ;  because  the  i^^-v"^-* 
law  presumes  the  court  would  see  to  his  understanding.    How  6  Wood't 
found  one.    Bohun,  90,  10B.  vTiihu 

§  18.  A  bond  or  dted  estops  only  while  infarct ;  as  if  a  man  inquirendo. 
lake  a  lease  for  years,  by  indenture,  of  his  own  land,  it  is  no  4  Co.  54, 
estoppel  after  the  term  expired ;  but  he  may  then  enter  and  in  Rawiey1. 
occupy  i  "■  and  so  the  law  is  now  resolved,  in  a  case  that  Sj"*^-  _ 


was  much  controverted  in  our  books."     The  sole  intent  of 


Dy«.  224, 


the  indenture  is  mutually  to  bind  each  party  to  fulfil  his  con-  281,163— 
tract  therein,  during  the  term,     if  a  joint-tenant  take  a  lease  »<!^;18thT 
of  his  moiety,  the  survivor  is  not  estopped  by  it ;  but  if  a  re- 
covery be  had  against  one,  the  other  is  bound  by  it,  for  the 
right  is  bound  ;  for  the  survivor  claims  not  from  his  compa- 
nion, but  from  the  feoffor. 

§  19.  Estoppels  ran  with  the  land;  as  if  B  take  a  lease  of  Su*.  SIT, 
land  of  A,  B  -is  tttopped  to  say  A  had  nothing  in  the  land ;  {^'Ui' 
and  if  A  assign  Aw  reversion  to  C,  he  shall  have  benefit  of  e_  374.— 
(Aw  estoppel,  which  goes  with  the  land ;  and  C,  as  grantee  of  8*fk.  sre. 
A,  u  privy  in  estate. 

§  SO.  One  may  admit  and  avoid  his  bond  or  deed,  by  plea,  1  E«p.860.— 
though  he  if  estopped  to  contradict  it ;  as  that  its  conaidera-  3  wa"" 3*4" 
tion  was  illegal,  as  usury,  compounding  suits,  &c.    See  Col- 
lins v,  Blantern  ;  and  it  is  said,  the  plea  must  conclude,  "  and 
therefore  the  bond  is  void." 

§  SI.  Then  is  no  estoppel  by  argument ;  "  as  if  one  by  in-  Co.  L.  Abr. 
denture  take  a  lease  of  his  own  kind,  rendering  rent,  he  is 
estopped ;  but  if  only  of  the  herbage,  he  may  say  the  lessor 
had  nothing  in  the  land ;  for  though  a  man  be  estopped  to 
affirm  the  truth,  when  it  is  directly  contrary  to  what  he  has 
expressly  acknowledged,  by  his  own  deed  ;  not  so  when  it 
may  be  only  proved  to  be  contrary  by  argument,  "  let  the 
consequence  be  ever  bo  plain."  If  I  take  a  lease  of  the 
herbage-,  it  is  an  argument,  but  no  direct  conclusion  the  land 
is  not  mine. 

§  29.  If  an  interest  pass  by  an  indenture,  its  effect  may  not  Co-  L.47.— . 
be  to  tstop;    as  if  B,  lessee  for  C's  life,  lease  for  years,  and  com^D~w 
buy  the  reversion ;  and  C  dies,  B  may  confess  and  avoid  the  si.— ST.  R.' 
indenture ;  for  on  interest  passed  by  it,  to  wit,  for  C's  life,  487,  Blake 
and  then  it  works  no  estoppel,  but  on  (Aw  interest ;  but  if  B  *■ FortOT- 
had  nothing  in  the  land,  it  would  have  been  an  estoppel;  and 
one  shall  not  plead  my  deed  to  a  double  purpose,  as  an  es- 
toppel, and  as  passing  an  interest  to  him  also ;  and  the  lessee  is 
not  estopped  to  shew  what  interest  the  lessor  had,  admitting 
he  had  some  interest,  and  that-some  passed  by  the.  lease.    2 
Saund.  418. 
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Cr.  160.       §  23.  Trustee*  of  the.  public,  mortgaging  turnpike  gate,  &c. 

Art.  I .     by  deed,  are  not  estopped  to  say  they  had  no  power  to  do  it 

v_^-v-^_>  by  the  act  of  parliament,  and  to  mortgage  toll-houses  and 

X  T.  R.  16S,  said  gates ;  "  though  generally  the  party  granting  is  estopped 

S^w""     **y  n,s  ^ee^  t0  sa^'         na<*  n0  mteresti"  but  the  principle 

G  *        does  not  apply  to  this  case,  "  where  the  trustees  were  not 

*  Eaat,  330.   acting  for  their  own  benefit,  but  for  the  benefit  of  the  public ;" 

also,  the  court  is  bound  to  take  notice  of  this  public  act,   , 

and  of  the  powers  therein  given.     So,  of  commissioners  of 

bankruptcy. 

Gil.  Law  of       §  34.  Whatever  consist*  with  the  bond,  or  deed,  or  record,  u  no 

u«b,  tit.  51.  titoppel.   Hence,  though  a  consideration  expressed,  admits  of 

^T1  ™£ no  averment  against  it,  except  by  way  of  fraud ;  yet  a  further, 

X  Dyor.         or  anJ  consideration,  that  stands  with  the  deed,  may  be  averr- 
red  ;  as  if  one  sell  to  his  daughter  and  J.  S.  in  tail,  in  con- 
sideration of  £70,  who   intermarry,  marriage  also,  as  a  fur- 
ther consideration  may  be  averred ;  for  this  stands  with  the 
deed  ;  but  if  a  use  be  expressed  or  implied  in  a  deed,  in  the 
words,  or  in  the  intent,  there  can  be  no  averment  to  the  con- 
trary. 
1  Mot.  E.  10.      §  25.  At  many  are  tstopptd  by  the  act  done,  a*  do  it ,-  there- 
— . Co.  L.*7.  fore,  all  parties  to  an  indenture  are  estopped  by  it ;  for  all 
seal  it;  but  only  the  signer,  by  a  deed  poll ;  for  he  only  ex- 
ecutes. 
4  Com.  D.  §  26.  One  may  be  estopped  by  his  silence,  or  by  matter 

mj~U°*j  implied ;  as  if  the  deft. pray  in  aid  of  him  in  reversion,  and 
Bac.  Abr.      tne  P'1,  aBTa  '**  &$•  "  »e*"d  in  fee,  and  he  does  not  deny  it, 
107.— Cro.    and  so  impliedly  admits  it ;  and  he  is  ousted  of  his  aid ;  he  is 
El.  757. —     estopped  to  say  afterwards,  he  is  only  tenant  for  life. 
aiJrer*iiT      ^°>  ^  a  *>on^  **  conditioned  to  perform  covenants  in  an 
— Cowp.    '  indenture,  it  is  implied  there  are  covenants  in  it,  and  the  par- 
800, Bailey'*  ty  is  estopped   to   say  there   are  none:  so,  a  condition  to 
aa*"d"tiB    re'ea8e  a''  ""s  "gbts,  which  he  has  in  B  for  life,  implies  he 
un  *      *  has  rights  there,  and  is  estopped  to  say  he  has  none  there 
for  life :  so,  covenant  to  pay  the  rent  of  a  former  lease,  is 
estopped  to  say  none  was  reserved  ;  Stra.  512 ;  so,  a  recital 
in  a  condition  to  pay  minors  for  their  rights  in  lands,  implies 
they  have  rights. 
A  Com.  D.  §  37.  But  if  the  condition  of  a  bond  be  general ;  as  to  pcr- 

Ettoppel,  A.  form  all  agreement*  set  down  by  A,  the  obligor  is  not  estopped 
84i"!3*''  to  ^y  none  were  set  down  by  him;  or  to  carry  away  all  the 
Bac  108. marl  in  Black  Acre,  to  say  none  was  there;  for  the  condi- 
tion, in  each  case,  is  general.  Otherwise,  if  the  condition 
contain  a  particular;  and  1  Saund.  316. 
St™  BIO,  §  38.  Descriptions  of  land*,  o>c.  in  deed*,  it  not  of  tht  et~ 

■  siiipwith  t.  gtnce  of  them,  and  so  atop  not  a  party ;  as  in  a  lease  by  ia- 
Mod.  si**—  denture,  certain  lands  were  called  Lame'*  meadow* ;  and.  £&, 
ST.H.701. 
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%n  acre,  for  meadow,  was  to  be  paid,  if  ploughed.  Held,  the  Ch.  160. 
lessee  was  not  estopped  to  try  if  it  was  ancient  meadow  or  Art.  1. 
not.  Deft,  pleaded,  L's.  meadow  was  arable  land,  &c. ;  and  s^v^s 
the  pit.  demurred. 

§  S9.     One  not  able  to  plead  may  be  estopped  ;  as  if  a  wo-  ]  sjk.  310. 
man  sue  or  be  sued  as  sole,  and  judgment  is  against  her  as  —4  Com. 
sole,  though  she  he  married,  she  is  estopped,  and  the  sheriff  rJS"  «7 
may  take  advantage  of  the  estoppel.    But  a  woman  after  co- 
verture, ia  not  estopped  by  the  admission   of  her  husband, 
and  her  plea  on   record  during  the  marriage :  so,  if  they 
plead  a   feoffment,  she,  after  his  death,  may  say  nothing 
passed  by  it.     If  they  make  a  lease  where  she  has  nothing,  Cro.  El,  700. 
after  coverture,  she  shall  not  claim    by  estoppel;  and  see 
Coleord  v.  Swan,  &c. 

§  30.  A  record  coram  non  judice,  is  no  estoppel ;  nor  is  4  Com.  D. 
there  any  estoppel  in  equity.  E,loP- Ei 

§  31.   Matter  is  no  estoppel,  if  not  material;  as  in  debt  4  Com. 
on  bond  alleged  to  be  made  at  A ;  in  a  second  action  on  it,  it  Estop*  80.— 
may  be  alleged  to  be  made  at  U:  so,  a  deft,  pleads  within  /p**'  jot. 
age,  to  toil,  of  the  age  of  fourteen;  the  words  under  the 
viz.  are  not  material  and  no  estoppel. 

§  32.  How  far  a  judgment  or  verdict  in  one  action,  is  an 
estoppel,  or  bar  to  another  action,  see  judgment  in  a  former 
action  in  bar,  3  East,  346.  So,  decrees  in  admiralty  courts. 
Where  a  party  is  not  estopped  by  the  teste  of  a  writ,  next 
article,  Smith's  case. 

8  33    If  1  bind  myself  io  a  bond  conditioned  to  pay  all  2  Dyer,  190, 


cited.     If  my  bond  be  conditioned,  "  to  suffer  the  pit.  to  en-  Mod.  430.— 
joy  his  right  in  such  a  land,"  I  may  say  he  has  none;  but  St!?-*1,Jj'~ 
not  if  it  recites,  "  whereas  the  obligee  has  right :"  so,  if  to  _T  R'  16g' 
release  to  A,   "all  the  right  I  have  in  W.  Acre,"   J   am  i  Saiiod. 
not  estopped  to  say  1  have  no  right ;  but  otherwise,  if  to  re-  216,  note, 
lease  "  the  right  I  have  for  life  in  W.  Acre."  Meal*  este. 

Party  is  not  estopped  to  plead  performance  in  substance ; 
as  if  A  covenant  to  make  a  feoffment,  he  may  plead  per- 
formance, by  shewing  he  has  made  a  lease  and  release,  to  i  Snind.  32S, 
the  party  and  his  heirs.  Veile  v. 

§  34.  Manner  of  estoppel.  Debt  on  bond.  Plea,  award  Vmu- 
made ;  and  stales  the  part  the  deft,  was  to  perform  ;  and  adds, 
he  performed.  Replication*  deft,  did  not  pay.  Rejoinder, 
that  the  pit.  receipted  for  the  money.  So,  the  deft,  prays 
judgment,  if  the  pit.,  against  his  own  acknowledgment, 
ought  to  be  admitted  to  say  the  deft-  had  not  paid  said  sum. 
Notes ;  though  this  rejoinder  is  frivolous,  yet  it  is  in  the 
nature  of  an  estoppel  in  pais  :  viz.  that,  the  pit.  after  so- 

vol.  v.  48 
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Ch.  160.  knowledging  in  writing  the  deft,  had  paid  him  the  money, 
Jlrt.  t.  ought  not  to  be  admitted  to  deny  the  payment  of  it ;  like  the 
s^^v  ease  of  ao  estoppel  by  the  payment  of  rent ;  Co  L.  362,  303. 
4  Co.  53,  So,  property  concludes,  with  relying  on  the  estoppel,  and  by 
iS*1*0*?^!*"  no'50re'y*n^on,''(lheP'ei,der  loses  the  benefit  of  \w  estoppel. 
jjStT.  7  '  As  in  debt  for  rent,  on  a  demise,  by  indenture,  by  the 
Speak*  r.  pit.  having  nothing  in  the  land.  Deft,  pleaded  nil  habuit  in 
Richard*.  tenementis :  if  the  pit.  replies,  that  he  had  sufficient  estate  to 
3  Ld.  Rnjm.  make  the  demise,  he  loses  the  benefit  of  the  estoppel:  but  if 
106.— lSaft.  he  replies,  that  the  lease  was  made  by  indenture,  and  prays 
ase'^s  T  judgment,  if  the  deft,  shall  be  admitted  to  plead  a  plea  against 
R.  et,  wi-  tiis  own  acceptance  of  the  lease  by  indenture,  he  shall  be 
kim  v.  Win-  estopped.  But  if  the  declaration  state  the  lease  to  be  by  in- 
(Mo.— 3I*t.  denture,  the  pit.  need  not  reply  the  estoppel,  but  may  demur, 
because  the  estoppel  appears  of  record:  otherwise,  if  the 
declaration  do  not  state  the  demise  to  be  by  indenture, 
t  Btmd  3  ^  tne  de^'  P'ead  in  abatement,  after  a  general  imparlance, 
note— -3  In*,  or  to  the  jurisdiction,  after  a  special  one,  pit.  may  sign  judg- 
Cl.  39,  40.—  ment;  4  T.  R.  580 ;   7  T.  R.  447 :  or  apply  to  the  court  to 

fv"  tfttt    flet  ibe  Ple*  M'de'  or  he  ma^  demur*  6  T.  R  369;  1  Wils. 
en        '  261:  or  reply  by  way  of  estoppel.     But  if  the  pit.  reply  to 
the  plea,  instead  of  demurring  or  alleging  the  estoppel,  the 
fault  is  cured.     It  will  be  observed,  that  few  estoppels,  com- 
paratively, are  found  in  the  modern  law  books. 

Where  the  estoppel  is  by  indenture,  it  must  be  shewn  in 
court.     See  Yelr.  20. 
M      -  Art.  2.  American  cases-  §1.  In  this  case  it  was  held,  that 

319,  Bridge  *  deed,  which  on  the  face  of  it  purports  to  be  a  defeasance, 
v.  Welling-  and  to  be  executed  at  the  same  time  with  the  other,  estops 
taa-  both  parties  to  say  the  contrary.     This  was  held  on  the  evi- 

dence and  view  of  the  record,  and  not  on  a  formal  plea  of 
estoppel.  Officer's  return  not  traversable;  Slaytou's  can, 
Ch.  65,  art.  9- 

§  2.  In  this  case  it  was  decided,  that  if  a  tenant  in  a  writ 
443  Jtaiwa.'i  of  entry, in  which  ^freehold  is  demanded,  pleads  the  general 
cue'.  issue,  he  is  eslopped  to  prove  he  is  only  tenant  at  will ;  for, 

by  so  pleading,  he  admits  be  is  tenant  of  the  freehold. 

§  3.  In  what  cases  towns  are  estopped  to  deny  pauper  set- 
tlements ;  see  Poor,  Ch.  53. 
i  Maai.R.  A  party  is  not  estopped  or  barred  by  a  judgment  on  a  re- 

334,Webiter  port  of  referees,  as  to  a  matter  not  in  dispute,  or  laid  before 
••  !**•  them,  though  the  reference  was  of  all  demands,  and  so  the 

award. 
10  Man.  R.        §  4.  Where  the  commonwealth  is  estopped   by  a  resolve 
156,  Com-     Qr  tne  legislature,  declaring  a  boundary  between  its  landsand 
hpejapaeat    tno5e  of  ■  private  company.     In  an  Indian  deed,  of  a  large 
proprietor),    tract  of  land  to  this  company,  in  1684,  one  important  boun- 
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dary  wu  declared  to  be  the  uppermost  falls  in  Androscoggin  Cat.  161. 
river.  There  were,  in  fact,  five  sela  of  falls-  In  17S7,  the  Art.  1. 
legislature  declared  the  twenty  mile  falls,  (in  fact,  the  middle 
ones)  to  be  the  boundary  intended  in  that  deed,  and  ordered 
matters  accordingly.  And  in  this  action  it  was  decided  that 
the  commonwealth  was  bound  and  estopped,  and  held  to 
those  falls  ss  the  true  boundary.  This  act  of  the  legislature 
was  pleaded  as  an  estoppel  in  the  deft's.  rejoinder,  to  which 
the  state  demurred.  This  act  was  considered  in  connexion 
with  the  Indian  deed  of  1684,  and  a  confirmation  thereof  by 
the  legislature  of  the  Province,  in  1715.  The  attorney-gene- 
ral endeavoured  to  establish  the  said  uppermost  falls  al  the 
Brunswick  falls,  about  twenty  miles  below  the  said  twenty 
mile  falls-  There  was  no  evidence  in  the  case  the  deft*, 
ever  rejected  this  resolve  of  1787,  by  which  the  legislature 
not  only  declared  the  boundary,  but  also  directed  the  com- 
mittee on  eastern  lands  to  locate  and  dispose  of  them  accor- 
dingly. 

The  lessor  is  estopped  to  say  his  own  deed  b  void. 
'■  Gases,  17,  Allen  v.  Holkins. 


§  5  Tli 
1  Day's  C 


CHAPTER  CLXL 


DEBT.    PLEA— LIMIT  ATI ONB,  PERSOSAL  COIfTR ACTS. 


Abt.  1.  §  1.  Pleasof  limitation  may  be  divided  into  three- 
classes  :  1.  In  regard  to  personal  contracts,  to  be  considered 
in  this  chapter:  2.  In  personal  actions  in  torti ;  this  may  be 
considered  in  general  pleas  :  3. 1  o  real  actions  for  the  recovery 
of  real  estates  ;  these  may  be  considered  in  treating  of  real 
actions. 

§  8.  The  plea  of  limitation  in  personal  contracts,  is  found* 
ed  on  express  statute  late,  or  the  legal  presumption,  that 
a  debt  is  paid  after  it  has  slept  twenty  years.  This  presump- 
tion was  first  in  order  of  time  :  and  is  according  to  the  law  3  DaB.  873. 
of  the  country  in  which  the  action  is  brought,  not  where  the  -lCaia.eOS. 
contract  it  made. 
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Ch.  161.  §3.  Twenty  years' presumption.  In  this  case  lord  MiD»- 
tSrt.  1.  field  satd,  there  is  no  express  time  wherein  a  bond  shall  be 
\*^r**>  supposed  to  be  paid.  The  general  time  indeed  is  taken  to  be 
1  Butt.  434,  about  twenty  years.  And  he  had  known  it  left  to  the  jury 
Rh"'-f.K*  on  e'Knteen  yearsi  aod  the  mortgagee  may  plead  twenty 
by' 298.        yea"'  possession.     3  Atk.  223;  1  Wash.  17;  2 Day,  363. 

'  §  4.  This  was  assumpsit  for  goods  sold  by  the  bankrupt  to 

Johnson &ai.  tne  tcstator-  !■  P'ea,  testator  never  promised  t  2.  "Never 
■alienees  v.  promised  within  six  years  next/'  before  the  action  cornmen- 
Smitii  n'l.  ced  or  sued :  3  Plea,  set-off,  &c.  Replication  to  the  second 
i5?UL»m-  P'6*)8  latitat,  sued  within  six  years  titer  miking  the  prom- 
bertti.Whit.  'se>  4*c.  ;  (long  special  form}  to  the  third,  not  indebted. 
ncy.  Rejoinder  to  the  second  plea ;  that  the  latitat  was  sued  out 

on  a  certain  day  named,  and  that  was  above  six  years  after 
the  promise  was  made,  be. ;  pit.  demurred  ;  for  that  the  re- 
joinder was  against  the  tecord,  and  the  court's  practice. 
21  Jam.  l.         §  5>  Court  held,  the  act  was  plain  and  clear,  "that  all  ac- 
ch.  IB.— 4     tions  upon  the  case,  (other  than  such   accounts  as  concern 
and  5  Ann,     the  trade  of  merchandize,  been  merchant  and  merchant,  their 
factors  and  servants)  shall  be  commenced  and  sued  within 
six  years,  next  after  the  cause  of  such  actions  or  suits,  and 
not  after-"     And  that  the  deft,  was  not  estopped  by  the  date 
of  the  latitat,  to  shew  the  tr*t  time  of  suing  it  out.    That 
the  day  of  taking  out  the  writ  is  as  the  substance,  and  the 
teste  as  ihefbrm  :  as  well  as  to  the  time  the  right  of  action 
accrues,  as  of  six  years,  or  othir  limitation-     In  these  two 
cases  of  Stephens  and  Smith,  two  essential  principles  are  re- 
cognized :  1.  Of  the  twenty  years  :  2.  The  time  of  actually 
commencing  the  action  may  be  averred  and  shewn. 
M  §6.   Cases  on  the  statutes.    This  act  provides,  that  "all 

February  13,  actions  of  trespass,  quare  clausum  f regit  ;  all  actions  of  debt, 
1787.—         grounded  upon  any  lending  or  contract,  without  specialty  ; 
Maine  act,     a]j  actions  of  debt  for  arrears  of  rent,  detinue,  and  replevin 
to .  .'  *"   '    for  goods  or  cattle  ;  all  actions  of  account,  and  upon  the  case, 
Kentucky,     (other  than/or  slander)  other  than  such  accounts  as  concern 
Dec.  i7,        the  trade  of  merchandize,  between  merchant  and  merchant, 
1798  act,        tnejr  factora  or  servants,"  "shall  be  commenced  and  sued" 
y  an.      «w;tnin  six  years  next  after  the  causa  of  such   actions  or 
suits,  and  not  after."     And  all  "actions  of  trespass,  of  assault 
and  battery,   wounding,    imprisonment,  .or  any  of  them," 
"within  three  yenrs  next  after  the  cause  of  such  actions  or 
suits,  and   not  after."     And  the  "actions  on  the  case  fnr 
words,"  "within  two  years  next  after  the  words  spoken,  and 
Kentucky      not  after."     Provided  in  all  these  cases,  if  judgment  for  the 
act,  one        pjt<  De  reversed  on  error,  or  a  verdict  pass  for  him,  and  judg- 
•tore  debts     ™Mt  be  arrested,  he,  his  executor  or  administrator,   may 
one  ycu.  '   commence  a  new  action  or  suit,  from  time  to  time,  within  a 
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year  after  such  judgment  reversed  or  arrested,  and  not  after."    Ch.  161. 
[So  is  the  English  statute]  ■  Art.  1. 

§  7.  Second  section  provides,  that  in  trespass  gvare  clatt-    \^-s*%s 
turn  /regit,  the  deft,  in  his  plea,  may  disclaim  all  right,  title,  Set  for  «on- 
and  interest  in  the  place  where,  &c. ;  and  say,  the  trespass  •traction, 
was   by  negligence,   or  involuntary,    and   tender  sufficient  fUJJJ^'*69' 
amends  for  such  trespass,  before  the  action  brought,  or  after,  Middletorf.    ' 
to  bring  money  into  court  to  satisfy  the  pit's-  damages ;  and  t  s*und.  m, 
if  the  jury  do  not  assess  larger  damages  for  the  trespass  than  wj"'»nu' 
the  money  tendered,  or  so  brought  in,  the  deft  recovers  his  wiitaTiss 
reasonable  Costs.  Karrer'ex'r. 

§8.  Third  section  provides,  for  limiting  the  pit's-  costs,  *■  James. 
when  he  recovers  less  than*  JG4,  &c.  Onebejond 

§  9.  Fourth  section  provides,  this  act  shall  not  bar  any  in-  J,VBn  ««<n  J 
font,  feme  covert,  person  imprisoned,  or  beyond  sea,  without  14  Man.  R. 
any  of  the  United  States,  or  mm  compos  mentis,  from  suing  soa,  Hail *. 
within  the  said  time,  "reckoned  from  the  time  that  such  im-  «J|j£' *£ 
pediment  shall  be  removed."     That  if  any  deft.,  at  the  time  ' 

of  the  action  accrued,  be  without  the  limits  of  this  state,  and 
leave  no  estate  attachable  in  it,  then  the  pit  may  sue  within 
the  said  several  periods  aforesaid,  after  the  deft's.  "return 
within  this  government."  (Extends  to  foreigners;  14  Mass. 
R  204.) 

§  10.  By  the  fifth  section,  it  is  enacted,  that  this  act  shall 
not  bar  any  action,  on  "any  note  in  writing,  signed,"  #c. 
"and  attested  by  one  or  more  witnesses,"  for  any  sum  of 
money  sued  by  the  promisee,  his  executor  or  administrator. 

§  1 1  For  the  limitation  of  suits  as  to  bail,  penalties,  the 
state,  licensed  persons,  review  on  certain  executions,  pro- 
prietors in  common,  pauper  esses,  against  sheriffs,  &c.  &c. ; 
see  the  several  heads.  A  promise  made  Nov.  1,  1811,  is 
barred  Not.  1,  1817. 

§  IS.  By  the  act  of  1789,  (time  varied  by  those  of  1792  {~J"Sf *' 
and  1793,)  it  is  enacted,  that  an  executor  or  administrator,  Mta  F*b!u 
duly  appointed,  and  accepting  the'  trust,  by  giving  bond,  &c.  1789;  F«b. 
shall  give  notice  of  hia  appointment,  "  within  three  months,  '*»  1TO*i 
or  sooner,"  in  the  manner  prescribed  in  the  act  The  second  ^j 14' 
section  enacts,  that  he  shall  not  be  held  to  answer  any  suit 
instituted  within  a  year,  &c. 

§    13.   By  the  third  section,  it  is  enacted,  that  all  claims  Tata  act  of 
of  creditors  to  the  estate  of  any  person  deceased,"  "  shall  be  1*  ,•  ""J"? 
exhibited  and  demanded  of  the  executnr  or  administrator  of  ie  Mmi.V. 
auch  estate,"  "  within  four  years  after  such  claim  may  ac-  4f9. 
crue,  and  not  afterwards :"  and  these  years  are  computed 
from  his  giving  bond.  But  this  is  on  condition  he  give  notice 
of  his  appointment  as   the  act  directs,  and  "  filing  a  claim 
with  commissioners,  upon  an  estate  represented  insolvent,  to 
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Cb.  161.  beeslMmsd  eqoinltot  toorigioKtiagamit  »gtiiMt«z«outoM 
Art-  1,     or  administrators." 

^•vw        By  the  fourth  section,  provision  is  made  for  claims  coming 
in  force  after  the  four  years  expired ;  and  allows  them  to  ha 
sued  within  three  years  after  they  become  suable.     And  the 
party  claiming,  at  any  time  within  the  four  years  may  file  his 
claim  in  the  probata  office,  &c.   and  the'  probate  court  may 
direct    the    executor   or  administrator   to    retain  assets  to 
pay  it,  fee,  unless  the  heirs  or  devisees  shall  secure  its  pay- 
ment. 
Bat  the  hoi-       §14.  By  the  fifth  section  it  is  enacted,  if  this  claimant 
band  of  an     do  so  not  file  his  claim,  he  "may  have  his  remedy  against 
fable" after     tnose  who  'nhe"t  the  «**ate  of  the"*  persons  deceased,  or  the 
ber  denih,  oa  devisees  thereof;  but  he  must  claim  against  them  in  one  year 
her  meet-      after  his  claim  becomes  due ;  and  cannot  sue  the  executor  or 
**■'*»»•-     administrator.     But  this  act  does  not  affect  any  legacies,  gift, 
■*>"■.  or  annuity,  bequeathed  in  any  will. 

13  Mmi.  r.        §  15,  By  the  sixth  section,  the  mode  of  perpetuating  evi- 
384,  Howe»,   ^ence  0f  noijce  given  of  the  sale  of  real  estate,  by  executors 
Bigelow.       or  administrators,  is  provided  for.    Seventh  section,  the 
same,  as  to  guardians..    By  the  eighth  section,  no  executor 
or  administrator  has  a  continuance  of  course,  of  any  action 
commenced    more   than  one    year  after    his    appointment. 
Accounts  against  the  state,  two  years.  Mass.  L.  215. 
Mara,  act,  §  16.  By  this  act  it  is  enacted, (section  1,)  "that  any  as- 

Frb.  97,        tionof  the  case,  or  of  debt,  grounded  upon  any  lending  or 
,7***  contract,  or  for  arrears  of  rent,  actually  declared  upon  in  a 

proper  writ,"  "  within  the  term  of  six  years,  next  after  the 
cause  of  such  action  accrued,"  is  deemed  duly  commenced 
within  the  said  aet  of  February  13,  1787.  by  the  second 
section  it  is  enacted,  that  any  action  so  declared  in,  and  in 
which  the  writ  fails  of  a  service,  or  return,  "  by  unavoida- 
ble accident,  or  by  the  defaults,  negligence,  or  defect  of  any 
officer,"  to  whom  directed ;  or  abated,  or  avoided  by  demur- 
rer, or  otherwise,  for  informality  of  proceedings,  then  the 
pit.  his  executor  or  administrator,  "  may  commence  another 
action  upon  the  same  demand,"  provided  this  second  action 
« be  duly  commenced  by  dechrf log  in  the  same  aforesaid, 
and  pursued  at  the  next  Court  of  Common  Pleas  of  the 
county,"  &c-;  or  in  three  months  after  the  court  whereto 
such  former  writ  be  returnable,  "  or  wherein  judgment  of 
abatement,  or  other  avoidance  of  such  suit,  shall  happen, 
and  not  afterwards."  By  the  third  section  it  is  enacted, 
that  any  action  of  the  case,  or  of  debt,  or  for  rent  as 
above,  which  may  be  sued  by  or  against  any  person  de- 
ceased, at  his  death,  "  or  within  thirty  days  next  preced- 
ing," may  be  commenced  by  declaring  in  the  same,  as  afore* 
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Mid;  and  sued  by  or  against  the  executor  or  administrator  (lit.  161. 
of  sueh  deceased  person,  within  two  years  next  after  the     -Art.  1. 
grant  of  letters  testamentary,  or  of  administration,  and  not   v^v-^* 
afterwards,  if  otherwise  barred  by  the  said  act"  of  February 
IS,  1767. 

§  17.  By  the  fourth  section  it  is  enacted,  that  in  any  action 
"for  any  debt  upon  simple  contract,  or  promise  in  writing, 
not  under  seal,  the  deft,  on  the  general  issue,  may  give  in 
evidence  his  demands  against  the  pit.  "for  goods  deliver- 
ed, money  paid,  or  services  done,"  whereof  his  account  is 
duly  filed  ;  "and  in  cases  of  mutual  demands  as  aforesaid 
the  account  of  the  deft-,  if  any  time  of  limitation,  shall  bo 
objeoted  thereto  by  the  pit.,  shall  be  considered,  and  allowed 
as  if  an  action  had  been  duly  commenced  therefor,  by  de- 
claring in  the  same,  at  the  time  when  the  pit's,  action  wU 
or  shall  be  commenced."  Mass.  S.  J.  Court,  June  term, 
1794,  Andrews  v.  Emerson;  ease  for  money  had  and  re- 
ceived. 1.  Plea,  never  promised.  9.  Act  of  limitation. 
\Sttio  non ;  because  the  pit's,  writ  was  declared  on  after 
December  1,  1.793,  to  wit,  March  1,  1794,  and  not  Novem- 
ber 96,  1793;  and  aaya  he  never  promised  within  six  years 
before  March  1,  1794.  Hoc  paratus.  Replication,  protest- 
ing it  was  declared  on,  November  85,  '93 ;  for  plea,  said  the 
deft,  promised  within  six  years  before  March  1,  1794,  and 
Issue.  The  money  was  received  about  1781.  Pit.  proved 
■^acknowledgment  after  the  action  was  commenced,  and 
re*j»vered< 

§  IS.  General  principles.    The  limitation  in  these  acts,  Matter  of 
that  an  action  shall  be  commenced  and  sued  in  so  many  j^JSK  ^[0I 

?  tears  after  the  cause  of  action  accrued,  is  the  same  as  the  include*  tbi> 
imitation  in  the  English  act ;  and  therefore  constructions  of  pieB_i4 
them.  In  this  point,  will  be  constructions  of  our  acts,  and  may  **■"*  R-a'5- 
be  safely  relied  on- 

§  19.  In  this  case  it  was  held,  that  debt  for  an  escape,  is  jg3",0^9; 
not  within  the  statute  of  limitation,  not  being  founded  on  a  p™"""  *" 
contract  or  lending,  but  founded  in  maleftcio.     3  Bac  Abr. 
50*. 

§  80.  In  this  case  it  was  decided,  that  if  one  of  the  pits.  *| T.  R.  610, 
be   in  England,  the  statute  runs  against  them ;  for  one  of     &  J    "" 
them  being  in  the  realm,  he  may  commence  an  action  in  the  partner*  *. 
name  of  all  of  them,  and  get  judgment     3  Bl.  Com.  Chris-  Sack*™  &  *l. 
tian's  Notes,  SI. 

§81-  Deft,  pleaded,  his  testator  did  not  promise  within  l  Wibon, 
six  years.  Pit.  replied,  his  testator  after  the  note  was  made,  l3*-  8"ith, 
to  wit,  on  — — ,  went  to  Ireland,  and  there  lived  beyond  sea  g|]i"  *j,r 

I  Stra.  656. 
S*e  alio,  John*.  386,  Peok'i  tut.- DareSH  ft  al.  Fair.  B.  9t. 


a  by  Google 


392  DEBT. 

Ch.  161.   till  his  death,  which  was  within  six  years,  Ate.;  and  the  pit 

Jirt.  2.    his  executor,  on  ,  returned  to  England,  and  filed  hit 

i^w    bill  within  six  years  after  his  arrival-     Held  the  replication 
is  bad ;  for  the  pit.  was  in  England,  when  the  cause  of  ac- 
tion accrued;  and  then  bis  executor  or  administrator  must 
sue  within  six  years  from  the  cause  of  action  accruing;  for 
then  the  act  begins  to  run ;  and  according  to  the  opinion  or 
the  court  in  Durouse  v.  Jones,  when  the  statute  begins  to  run 
no  disability  will  stop  its  running. 
En],  W.  P.         §£2.  Whenever  a  demand,  in  fact,  is  necessary,  to  ground 
an  action,  as  sometimes  in  trover,  or  of  heavy  articles  to  be 
delivered  on  demand,  &c.  the  cause  of  action  does  not  accrue 
till  the  demand  is  made;  and  from  that  only  is  the  statute  to 
Iff.  B1.W3.  be  considered  as  running.     Hence  if  the  demand  or  conver- 
4T.R.51S.    sion  be  within  six  years,  the  act  is  not  pleadable ;  and  actio 

non  accrevit,  is  the  plea.     3  Bac.  Abr.  51 1. 
3  WLli.  146        tiut  tne  *ct  begins  not  to  run  against  a  sole  pit-  a  foreigner, 
Strithont  v.'   till  he  comes  into  England. 

Grrcme.—       -   And  so  an   infant  has  six  years  after  he  comes  of  age,  to 
IBS  '     bring  bis  action.     If  the  pit.  come  home  it  runs,  though  he 

go  away  again-     Ridge  way's  R.  284.     Need  not  return  to 
sue. 
Show,  340—      The  statute  runs  against  bills  and  promissory  notes :  so, 
3  Bto.  Abr.     against  attorney's  fees ;  but  it  runs  not  in  debt  on  a  statute ; 
J*Jb'''"     nor  against  an  action  for  ronton  an  indenture;  nor  in  debt 
3 Bac  514.—  on  an  award  under  hand  and  seal ;  nor  is  a  trust  within'tbe 
Carih.  336.     act;  nor  a  legacy;  nor  is  a  bill  of  exchange  merchants' Ac- 
counts, being  fur  value  received. 
3  Bao.  Abr.         §  23.  But  it  runs  against  a  judgment  recovered  in  France  ; 
S09.— Sire      and  this  act  runs  notwithstanding  any  man's  act;  as  where 
i snT""1  E*P   tne  ass'Sneea  °f  a  bankrupt  sued,  after  six  years  elapsed,  and 
were  barred,  though  six  years  were  not  elapsed  at  the  time 
of  the  assignment. 
WillM   380.      §24-  "The  statute  does  not  bar  the  action;  and  it  only 
—Silk.  4&4.  takes  away  the  remedy."     It  does  not  go  to  the  merits ;  and 
— 2  T.  R.      to  plead  it  is  not  an  issuable  plea.     3  T.  R.  124  ;  contra,  1 
3B0'  Com.  D.  212;  Cowp.  215. 

1  Con.  n.  This  plea  admits  a  cause  of  action  before  the  six  years. 
Xt3. — Citei    Hence,  the  plea  will  not  avail,  if  the  deft,  promise  within  six 

2  Vm'i?5*"   years>  though  it  be  without  a  new  consideration. 

420.    "' '  As  to  a  promise  on  a  contingency,  the  act  does  not  run ; 

t  W.BI.  354.  bui  from  the  contingency's  happening.     3  Bac.  Abr.  511. 
FentoitB.  Art.  2.  §1.   Debt  revived  by  Ike  deft's.  new  promise.  "Any 

«n/r  acknowledgment  of  the  existence  of  the  debt,  however  slight, 

Chriitiau'i 

Notes, 91.— Citei  2T.  R.  760.— Salk.  38,39.-4  T.  R.  700,  Lloyd  fi  Mavnd — Bel.  It. 

P.  US.— Csrth.  470. 
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will  take  it  out  of  (he  statute;  and  the  limitation  will  then   Ch.  161. 
run  from  that  time;  and  where  an  expression  is  ambiguous,     Art.  4, 
it  shall  be  left  to  the  consideration  of  the  jury,  whether  it  v^v-^s 
amounts  or  not  to  an  acknowledgment."     "  1  am  ready  to 
account ;  but  1  owe  you  nothing,"  is  a  new  promise  and  good ; 
and  an  ambiguous  letter  written  by  the  deft,  to  the  pit.  was 
left  to  the  jury  to  decide,  if  it  amounted  to  the  acknowledg- 
ment of  the  debt :  bo,  the  deft,  said,  "  if  he  has  any  demand 
on  me,  it  shall  be  settled,"  (speaking  of  the  pit.)    This  is  a 
good  acknowledgment. 

§  3.  A  new  promise,  or  a  bare  acknowledgment,  continues  3  Bac.  GIT. 
the  old  promise,  even  though  made  to  the  executor :  so,  a  ™BBJ!jjJik. 

conditional  promise,  as  "  prove  i  had  the  goods,  and  f  will  29,  as 1 

pay,"  though  made  to  the  executor;  but  a  new  promise  to  &p.  isa.— 
the  executor  must  be  declared  on  accordingly.    But  Gil.  L,  CJJ^'470'~ 
E.  181 ;    1  Mor.  E.  341 ;  3  Bac.  Abr.  517 ;  it  is  said,  that  IS^  i?~ 
assumpsit  to  the  executor,  of  the  same  debt,  is  a  promise  to  14U ;  mai 
the  testator;  that  is,  an  acknowledgment  of  the  debt  due  to  p°*t. 
him.   Strong  case,  4  East,  £99, 604,  and  post ;  1  Carth.  470, 
Heylen  0.  Hastings. 

There  must  be  a  near  promise  within  six  years ;  but  the  g.  l. 
dtft't.  confession,  within  six  years,  is  evidence  to  the  jury  of  E.  180,.— 1 
a  imw  premise.    Debt  of  £9,  an  offer  to  pay  JE5  for  the  ""•«*  im* 
whole,  said  not  to  be  a  new  promise ;  but  a  qurere  is  added ;  152.    *      ' 
and  Bui.  N.  P.  149,  contra. 

Art.  3.  Acknowledgment  by  one  of  the  promisor* — Us  effect.  3  Bl.  Con. 

§  It  "Where  there  are  two  or  more  drawers  of  a  joint  §5£j»|* 
and  several  promissory  note,  the  acknowledgment  of  one  ciieibon^l. 
may  be  given  in  evidence  in  a  separate  action  against  ano-  639. 
ther ;  and  will  defeat  the  effect  of  the  statute ;"  but  see 
2  H.  Bl.  340. 

§  %  Till  lately  this  point  was  not  clearly  settled ;  for  it  CHI.  L.  E. 
has  been  said,  if  there  be  four  debtors,  and   one  assumes  vaV  15V  J! 
anew  within  six  years,  quaere  if  he  must  not  be  sued  alone,  [  Mor>  E." 
for  the  whole  debt;  but  in  another  case  it  is  said,  they  all  341.— 
must  be  sued,  and  they  are  not  liable.     Bland  v.  Haslerig.  ^l]^*10 

But  now  any  acknowledgment,  even  by  one  joint  and  several  colB'b  p 
promiser,  will  take  the  case  out  of  the  statute  as  to  the  others ;  Whiting- — 
and  may  be  given  in  evidence,  on  a  separate  action  on  the  note,  other  CM™ 
against  any  of  the  other  drawers.     On  a  plea  of  never  pro-  I^^^cmi" 
mised  within  six  yean,  2  H.  Bl.  340,  Jackson's  case ;  held,  aia. 
if  the  estate  of  one  joint  and  several  maker  of  a  note  be- 
come a  bankrupt,  pay  a  part  of  it,  the  other  maker  cannot 
plead  the  act  to  a  suit  for  the  residue. 

Art.  4.  Acknowledgment  afitr  action  brought,  is  good.     As  2  Bon-.JOOT, 
in  an  action  on  a  promissory  note,  it  was  held  by  the  court,  JjJT"  Fo™* 

vot.  t.  50  er- 
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161.    "  that  an  acknowledgment  of  the  debt  after  the  ■ 
■.  5,      merit  of  the  action,  takes  it  out  of  the  statute  of  limitations." 
s^s  Now  settled,  that  a  bare  acknowldgment  of  the  debt,  takes 
it  out  of  the  act.     2  Saund.  64,  and  many  authorities. 

Art.  5.  Merchants7 accounts,    §  1.  By  the  act,  "such  ac- 
counts  as   concern    the    trade   of    merchandize,   between 
merchant  and  merchant,  their  factors  and  servants,"  are 
excepted  out  of  the  act.     The  same  clause  is  in  the  English 
act,  and  its  meaning  does  not  appear  to  be  well  settled.   See 
Ch.  179,  a.  19. 
.151.—      §  2.  It  has  been  held  that  merchants'  accounts  extend  only 
P.  14B.  t0  Qpm  aBj  airrenf  accounts,  and  where  there  are  reciprocal 
j]3.       demands ;  and  not  to  an  account  slated,  between  merchant  and 
merchant ;  and  Carth.  236  :  only  "  actions  of  account,"  are 
excepted ;  but  late  decisions,  otherwise. 

No  action  of  assumpsit  is  noticed  in  the  act  of  limitations. 

§  3.  This  was  account  against  a  surviving  bailiff.    Plea, 

"  not   any  open   or  current    account    between"    the    pit. 

and  said ,  at  any  time  within  six  years.     Replication, 

that  the  pit.  was  a   merchant,  and  the  said  T.  S.  and  S.  S. 

z  Smnd.       were  his  factors,  at ;  and  during  that  time,  as  such, 

187.— l         had  the  care  and  administration  of  bis  said  goods,  to  mer- 

STbidi!18  chandize  and  to  make  profit  of  them  for  the  pit.,  to  account, 

2e4.       '      &c. ;  and  that  the  account  sued,  "  coneerneth  the  trad*  of 

merchandize,"  between  him,  the  said  T.G.aia  merchant,  and 

the  said  T.S.  &  S.  S.,  in  his  lifetime,  at  the  factors  of  the  taid  T. 

G.,viz.  at ;  and  denies  any  account  of  said  goods  was  ever 

settled.    The  rejoinder  denied  the  account  demanded  in  the 
action,  did  "  concern  the  trade  of  merchandize,"  between  the 
pit.  as  a  merchant,  and  said  T.  S.  as  kit  factor,  in  manner 
and  form,  &c,  and  issue. 
Euez.  Oct.       §  4.  In  this  case  the  deft,  pleaded,  never  promised  within 
six  years.     Pit.  replied,  prechtdi  non ;  because  the  pit.  and 
the  deft,  at  the  times  of  making  said  several  promises,  were 
merchants,  and  that  the  accounts  and  promises  aforesaid,  in 
the  pit's,  declaration,  were  at  — ,  at  the  times  of  making 
thereof,  concerning  the  trade  of  merchandize,  between  the  pit. 
tike,  plea,  s  merchant,  and  the  said  D.  merchant;  hoc  paratus.     Re- 
WbMm  ia3'  j°'nd*pi  f°r  tnat  tne  9a"l  "  accounts  and  promises*'  in  the 
Tivil.— Ve-    P^1*8-  declaration,  "  were  not  concerning  the  trade  of  mer- 
iey,  400.— 2  chandize,  between  the  pit.  merchant  and  the  said  D.  mer- 
5&d'i«a'  cnant»"  M  tne  P't#  a'fegedi  &c-    This  plea  is  good  only  to  a 
2  Saund.  """  etirrtni  account ;  and  cannot  be  pleaded  to  a  stated  account ; 
137,  d.  '        therefore  if  one  count  be  insmul  eomputastet,  merchants'  ac- 
counts must  not  be  replied  to  that.     This  exception  was  once 
confined  to  actions  of  account,     1  Hod.  370.     ■ 


term,  1795, 
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Held,  that  in  accounts  current  between  merchants,  the  act  Ch.  161. 
does  not  begin  to  run  till  settlement  or  till  one  dies ;  because  jlru  6. 
mutual  charges  on  their  books,  is  a  mutual  admission  of  their  v_^»v-^^ 
debts.  2  Johns.  R.  200  ;  2  Dallas,  264,  Webber  ».  Tivill.  8.  J.  Court, 
The  exception  as  to  merchants'  accounts,  extends  only  to  open  JSjSJ'.'Hl 
and  not  to  stated  accounts;  127,  notes:  so,  in  equity  ;  and  st'ory  9i  — a 
extends  to  actions  on  the  case ;  1 27,  D. ;  5  Cranch,  15.  fauna.  134. 

Abt.  6.  Executors  and  administrators.     In  some  books  it  3  Bac.  Abr. 
is  stated,  that  generally  the  act  does  not  run  if  there  be  no  si  1,515— 
administrator,  &c.  to  sue,  or  none  against  whom  to  bring  the  ^_,  jfti, 
action ;  but  otherwise,  if  there  be  no  court  to  sue  in.     A  413,  Caij'i 
died ;  afterwards  B  received  a  debt  due  to  A's  estate.  Held,  c*ie. 
the  action  accrued   to  A's  administrator  on  his  taking  admi- 
nistration. 

§1.  By  Massachusetts  act  of  February  27, 1794,  if  one  die,  Sal*.  411, 
and  have  a  right  of  action  at  bis  death,  or  within  thirty  days  CnnT  •■ 
before,  in  case,  debt,  on  lending  or  contract,  or  for  arrears  of  8t^  9p7-«- 
rent,  his  executor  or  administrator  may  sue  in  two  years  3  Bac.514— 
after  taking  administration  :    so,  if  one  dies  so  indebted,  his  3  Rait,  409. 
executor  or  administrator  may  be  so  sued  in  two  years  after  ^  c*uu 
appointed,  if  the  deceased  be  liable  to  an  action  at  his  death, 
or  within  thirty  days  before :  so,  that  in  these  actions,  the 
time  between  the  death  of  the  testator  or  intestate,  and  the 
proving  of  his  will,  or  granting  administration  on  his  estate, 
is  not  reckoned ;  but  this,  intermediate  time,  and  this  two 
years,  extend  only  to  actions  on  the  cast,  and  on  lending,  and 
contract,  and   for   arrears  of  rent ;    and  not  to  any  other 
actions.    Where  there  is  no  executor  to  be  sued,  see  3  Bac. 
Abr.  514,515. 

§  2.  In  this  case  it  was  held,  that  when  an  executor  sues,  Wille»,R.97, 
and  the  act  is  pleaded,  the  six  years  are  to  be  computed  from  Sr'^ilma^Ji 
the  time  when  the  cause  of  action  accrued,  and  not  from  the  Hen.  b.  M. 
time  of  granting  administration  ;  for  in  all  cases  if  the  sta-  563.-3  id. 
tute  once  begins  to  run,  it  shall  run  forever,  even  against  feme  4|J!- — s,r*- 
coverts,  &c.   1  Wils.  134,Smith  v.  Hill-;  Moseley's  R.  245.  83a- 

t3.  Acknowledgment  to  the  executor  or  administrator,  is  said  g40  '<£j,  __j 
e  to  the  deceased.     The  executor  sued  for  money  had  Bac.  Abr.— 
and  received  to  the  testatrix's  use.     Deft,  said,  u  1  acknow-  Bui.  N.  P. 
.  ledge  the  receipt  of  the  money,  but  the  testatrix  -  gave  it  to  148* 
me."     Deft,  is  not  held,  ns  he  insisted  on  his  right  to  retain  < 
it,  when  he  acknowledged  it. 

If  an  executor  sue  on  a  promise  to  the  testator,  and  theBnl.  N.P. 
deft,  plead,  never  promised  within  six  years,  to  the  testator,  l^Cf^*"* 
and  issue;  a  promise  to  the  executor  within  six  years,  does 
not  support  the  action.    See  8- and  10. 

§  4.  Debt  to  the  bankrupt,  promise  to  the  assignees ;  plea ;  2  Btn.  019. 
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Cb.  161.   so,  promise  to  the  insolvent's  assignees ;   plea;    a  debt  to 

Art.  7.     him,  &c.  is  bad.  2  H.  Bl.  561. 

\^~v~*m*s         Art.  7.  Mutual  accounts.     Some  item*  within  six   years. 

e  T.  R.  130,  §  l.  In  this  case  it  was  held,  if  there  be  a  mutual  account,  of 

C*Sh°Ki"M  any  *or'»  Detween  lne  p'1*  an^  deft.,  for  any  item  of  which 

ii  ai.  °V  D.  credit  has  been  given  within  six  yean,  that  is  evidence  of 

1795.— s       an  acknowledgment  of  there  being  such  an  open  account  bc- 

fE^d1™8'"  tween  the  parties,  and  of  a  promise  to  pay  the  balance,  so 

SA8-— l  Ler.  as  to  ta'Ee  tne  case  out  °^  tne  statute  of  limitations.     This 

398.-1  Vent,  was  assumpsit  for  the  use  and  occupation  of  a  house,  ware- 

^■■—2  Mod.  houses,  &c.  let  by  the  testator :  second  plea,  non  assumpsit, 

]24'~9Keb   *nfra  ,tx  annot  •'  third  plea,  set-off  for  goods  sold  and  deliver- 

623— svei.  ed.     Replication  to  second  plea,  that  the  defts.  did  promise 

400.-4  Mod.  within  six  years,  and  issue  :  to  the  third  plea,  that  the  testa- 

2M'^So?h'  tor  was  not  itl^ebtet'  l0  tne  defts.,  as  in  that  plea  alleged. 

n.  p.  148.     The  pit's,  testator  was  an' attorney,  and  the  defts.,  partners' 

and  merchants,  dealers   in   spirituous   liquors,  ana  tallow 

chandlers.     By  agreement  with  the  testator,  Oct.  4,  1778, 

they  hired  of  him  the  premises  for  fourteen  and  a  half  years, 

for  their  business,  from  April  5,  1779,  at  the  rent  of  £32  a 

Sear,  payable  half  yearly.     Tuthill,  the  pit's,  testator,  died 
<cU  38,  1780,  then  due  to  him  for  rent  £209;  also  £20  for 
cash  on  account,  on  the  19th  October,  1781.     While  this 
rent  accrued,  the  defts.  let  the  testator  have  candles  and 
liquors  about  £56,  leaving  a  balance  due  to  him  at  his  death, 
of  about  £171.     No  account  had  ever  been  settled.     The 
last  half  years'  rent,  and  one  or  two  of  the  last  articles  of 
the  deft's.  bill,  were  within  six  years  before  the  pit's,  writ  was 
sued  out.    So,  here  hoth  parties  govt  credit  within  the  six  years. 
§  3.  The  court  held,  the  pits,  were  not  barred  by  the  sta- 
tute, as  to  any  of  the  rent,  or  £30,  but  would  have  been  if 
no  items  in  the  account  had  been  within  six  years ;  not  mer- 
chants' accounts;  and  if  they  had  been,  this  must  have  been 
specially  replied :  but  a  promise  or  acknowledgment  in  this 
case,  taxes  the  items  out  of  the  act ;  for  "  every  new  item  and 
credit  in  an  account  given  by  one  party  to  the  other,  is  an 
admission  of  there  being  some   unsettled  account  between 
them,  the  amount  of  which  is  afterwards  to  be  ascertained ; 
and  any  act  which  the  jury  may  consider  as  on  acknowledg- 
ment of  its  being  an  open  account,  is  sufficient  to  take  the 
case  out  of  the  statute."    See  Williams'  reasonings  on  the 
above  case,  &c. ;  2  Saund.  127,  d. 
?4B  r  I'         §  "'  ®ut  "  a"  tDe  'trms  °*  °n  onc  side,  as  credits  given  by 
HaAu&ir  tne  pl('i lt  is  otherwise.    The  Erst  item  in  the  pit's,  bill  was 
ex'n.  i  cited  in  1 740,  and  all  except  the  last  were  above  six  years'  stand- 
aiiaw,3 s»u.  ing,  when  he  sued.  It  was  said  for  the  pit.,  that  this  being  a 
1    '  current  account,  and  the  last  item  within  six  years,  he  ought 
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to  recover  the  whole,  but  judgment  for  the  last  only;  for  Cv.  1B1. 
here  are  hot  reciprocal  demands.  Art.  9. 

Aut.  8.  Pita  and  evidence.  §  1 .  The  statute  of  limitations  *_^v-*w 
most  always  be  pleaded  in  assumpsit,  for  it  goes  to  the  prefer  lEy- 1M— 
tense,  but  it  is  good  evidence  on  ml  debet ;  need  not  be  plead-  gjrvSk 
ed  tn  ejectment :  and  on  nil  debet  the  acts  of  limitations  mar  im!-i  Bur', 
be  given  in  evidence,  but  not  on  non  assumpsit;  and  Bui.  N.  lis — ibp. 
P.  1 48.  But  quere,  the  action  accrues  whenever  the  pit.  may  Jl6'-!?,8*0* 
bring  his  suit. 

§  2.  When  the  promise  is  of  one  date,  and  the  action  ac-  &*lk.  4*4— 
crues  at  another,  the  proper  plea  is  actio  non  accredit.  iST'tai* 

§  3.  See  the  various  forms,   Story's  Pleadings,  73  to  92,  Ma*.  H.  87. 
and  some  useful  notes.     The  plea,  of  never  promised  within  2  saan<i.  6S, 
six  years,  is  good  in  indebitatus  assumpsit,  or  where  a  debt  WiUiswi' 
is  due  at  the  time  of  the  promise.     But  the  plea  of  actio  non  °ote»'  J**1*" 
accredit  infra  tex  annus  is  also  proper.     This  seems  the  best  ridre— Bui. 
way  of  pleading  the  act  in  all  cases  of  debt,  on  simple  con-  n.T.  160— 
tract  or  assumpsit.     This  act  must  be  pleaded  in  assumpsit ;  8*1*-  4**- 
and  Cro.  Car.  381,  404.     It  is  not  material  when  the  pre 
mise  was  made,  if  the  cause  of  action  accrue  within  six  years. 
S  H.  Bl.  631  j  or  money  lent. 

§  4.  Case  on  a  promise  to  the  tettator.  Plea,  the  statute.  Wfflw,  rr. 
If  the  executor  reply,  a  promise  to  himself,  it  is  a  departure,  {J^fj"*"  *' 
and  bad.  2  Saund.  63,  g. 

Pits.,  assignees  of  Miller,  an  insolvent  debtor,  sued,  and  laid  X  9tra.  010, 
a  debt  due  to  him  before  his  insolvency,  and  in  consideration  |k^ner  *' 
thereof,  a  promise  to  pay  it  to  the  pits.,  as  kit  assignees. 
Plea,  that  the  action  accrued  to  Miller  before  the  pits,  be- 
came assignees ;  and  that  six  years  had  since  elapsed,  is  a 
bad  plea ;  for  it  does  not  answer  the  promise  laid  in  the  de- 
claration ;  and  2  Saund.  63,  d. 

Declaration,  promise  to  first  administrator.  Plea,tho  statute.  7T.  R.  18X, 
Second  administrator  may  lay  the  promise  to  himself,  and  g  e"t  *■ 
prove  one  to  the  first  administrator. 

Art.  9.  Acknowledgment  or  admission,  &c.  of  a  part.     $1.  Bnl.  tT.  P. 
See  2  Vent.  151  ;  the  deft,  pleaded  non  assumpsit  infra  sex  i49'.^"6  E*p" 
annas,  and  issue;  and  on  the  trial  it  was  proved  he  was  a  p^^i'Tif 
rarefy  in  the  note,  for  J.  S.,  above  six  years  standing :  but  p. 93.-1  bp, 
that  on  a  demand  within  six  years,  the  deft,  said,  "  you  know  R-  *» — * 
I  had  not  any  of  the  money  myself,  but  I  am  willing  to  pay  ***• 
half  of  it."    Judgment  against  him,  for  this  admission  took 
the  case  out  of  the  statute. 

§  2.  See  also  Jackson  v.  Fairchild,  ante ;  and  2  H.  Bl.  340 ;  2  H.  Bl.  310. 
where  the  estate  of  one  joint  and  several  promiser  paid  a  "T*  ^P-**" 
part  of  the  note;  and  held,  this  prevented  the  other  from  f^pTx. 
pleading  the  statute  in  an  action  against  him  for  the  residue. 
For,  as  said  in  another  case,  one  pays  for  the  benefit  of  all ; 
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and  payment  is  admission  of  an  existing  debt.  This  case 
applies  to  our  cases  of  insolvency. 

§  3.  In  this  case  the  declaration  contained  several  distinct 
causes  of  action.,  Plea,  the  act  of  limitations  in  bar.  The 
pit.  replied,  that  the  contract,  in  the  first  count,  was  within 
an  exception  in  the  act,  and  stated  it:  and  this  replication 
was  adjudged  on  a  demurrer  to  it,  for  special  causes  assigned, 
to  be  good.  And  after  joinder  in  demurrer,  the  court  will 
not  allow  an  amendment,  or  repleader  to  plead  this  act,  un- 
less in  some  special  cases.  And  in  some  cases  it  may  be  best 
for  the  deft,  to  plead  this  act  specially  to  each  count. 

§  4.  Assumpsit.  Plea,  never  promised  within  six  years. 
Evidence,  that  within  six  years,  the  deft,  said  to  a  man  he 
9  met  at  a  fair,  that  he  came  there  to  avoid  the  pit.,  to  whom  he 
was  indebted.     Held,  this  took  the  case  out  of  the  statute. 

§  5.  So,  if  B,  who  is  indebted  to  A,  replies  to  A,  who  says, 
you  are  indebted  to  me  such  a  sum  *,  "  no,  but  we  will  eettle 
accounts." 

§  6.  -Vo  acknowledgment  where  the  deft,  denies  the  debt  ever 
existed :  as  where  his  receipt  for  monies  was  shewn  him,  and 
he  said  he  knew  all  about  it.  Being  asked  for  the  amount, 
said,  "  it  was  not  worth  a  penny,  and  lie  should  never  pay  it ; 
was  his  signature ;  but  he  never  had  it,  and  never  would  pay 
it;"  "and  besides,"  he  added,  "it  is  out  of  date,  and  no  law 
shall  make  me  pay  it."  Judgment  for  him  ;  and  the  court 
said,  here  is  no  acknowledgment,  but  the  contrary,  that  the 
debt  ever  existed.  If  the  deft,  admit  the  debt  once  existed, 
decisions  shew  it  is  revived  by  acknowledging  it  unsatisfied, 
said  Lord  Ellenborough,  C.  J. 

§  7.  Acknowledgment,  the  debt  once  existed,  and  saying  he 
(deft.)  paid  a  part,  and  is  more  than  six  years  since  contracted, 
makes  him  liable ;  as  where  the  deft,  was  arrested,  and  said, 
"  I  do  not  consider  myself  as  owing  Mr.  Bryon  a  farthing,  it 
being  more  than  six  years  since  I  contracted.  I  have  had  the 
wheat,  I  acknowledge,  and  I  have  paid  some  part  of  it,  and 
JE26  remains  due."  Verdict  for  the  pit.,  and  new  trial  re- 
fused. 

§  8.  No  court  can  remove  a  bar  to  an  action,  created  by 
a  positive  statute.  As  if  a  creditor  neglect  to  exhibit  bis 
claim  within  the  time  limited  by  the  probate,  court,  to  the 
administrators,  he  is  barred  by  such  a  statute. 

§9.  Several  cases.  A  fraudulent  purchaser  acquires  no 
title  by  possession,  against  the  grantor's  creditors.  He  has 
no  right  of  entry  after  his  deed  b  given  to  such  purchaser. 
And  the  creditors  have  none  till  execution  levied. 

§  10.  A  surviving  partner  becomes  insolvent.  How  the 
claim  against  the  administrator  of  the  deceased  one,  is  not 
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barred  after  the  statute  of  limitation  has  run,  &c.  though  not  Ch.  161. 
exhibited  within  the  time  prescribed  by  the  statute ;  for  it    Att.  10. 
could  not  be  known  till  ihe  insolvency  of  the  survivor,  that  v^-v«**/ 
any  claim  could  be  made  on  the  estate  of  the  deceased  part- 
ner. 

§11.  A  and  B  gave  a  note  in  1793;  A  was  sued,  and  plead-  10  John*.  B. 
ed  the  act  of  limitations.     Proved,  he,  about  two  years  be-  'p>  ^™  £ 
fore  sued,  was  shown  the  note,  and  be  admitted  he  gave  it,  ^ts\  *ito,' 
but  said  it  had  been  paid.     That  he  sent  the  money  to  B  to  365. 
pay  the  pit.,  supposed  it  paid,  and  that  he  could  prove  it 
paid.    Held,  A  was  liable,  and  that  it  was  for  him  to  prove 
payment. 

619.  What  is  a  return  into  At  state.     Deft,  contracted  a  10  Johns.  B. 
debt  abroad,  and  afterwards  came  within  the  state,  (New  464, 468, 
York)  publicly,  so  that  the  creditor,  with  ordinary  diligence,  Htd|t_ 
fend  due  means,  might  have  arrested  him.     Held,  it  was  a 
return  into  the  state,  in  the  sense  of  the  act  of  limitations. 
(Sess.  34,  Ch.  183.)    Deft,  made  the  note,  Sept.  15,  1793, 
was  in  the  state  in  1793,  and  1809,  in  the  pit's,  company ; 
Sued,  May  9,  1809.   See  Ch.  179,  art.  19,  sec.  28,  as  to  the 
pit.  out  of  the  state  and  returning. 

The  acknowledgment  of  my  servant,  one  I  entrust,  is  suf- 
ficient.   2Esp.  R.  511. 

Art.  10.  Pit.  may  reply  fraud,  and  the  six  years  is  com- 
puted only  from  the  discovery  of  it,  where  practised  by  the 
deft. 

§  1 .  "  There  may  be  cases  too,  which  fraud  will  take  out  Dwgl,  650, 
of  the  statute  of  limitations ;™  per  Lord  Mansfield.  jj-J™'- 

On  a  contract  by  the  defts.,  to  make  and  complete  a  turn-  .  t.       R 
pike  road,  by  Sept.  15,  1798,  pit.  alleged  they  did  not  make  soi.-7'hhi. 
it,  &c.    Among  other  pleas,  the  defts.  pleaded  the  statute  of  T.  Corpon- 
limitations.     Pits,  replied,  that  the  defts.  did  the  work  fraa-  £oa  »■  rield 
dwlently  and  deceitfully ;  and  that  the  action  was  commenced 
within  six  years  after  the  discovery  of  the  fraud ;  and  held 
to  be  a  good  replication  on  demurrer.   Ch.  184,  art.  12, 
sec.  20. 

§2.  And  in-Moseley's  Reports,  18,  244,  245,  it  is  held,  SnCh.  I7», 
hat  fraud  will  prevent  the  operation  of  the  statute  of  limi-  •*  18i  ■■  S4- 
tationa. 

§3.  This  was  assumpsit  on  notes,  and  plea,  &c.     Held,  ?^£"JJ" 
the  admission  within  six  years  of  a  contract,  as  not  discharg-  ^  „_  Pw; 
ed,  otherwise  barred,  takes  it  out  of  the  statute ;  and  if  such  aimm. 
admission  be  to  an  txtcutor  or  administrator,  there  needs  no 
special  count  to  be  made  in  such  case.    Ph.  barred,  though 
a  citizen*  of  another  state.  2  Dallas,  217. 
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Cn.  161.  Art.   11.    Limitation   of  twtniy  yean.     §1.  See  Rex*. 

-Sri.  11;  Stephens,  abore.  Lord  Mansfield:  u  For  instance,  there  is 
^^~^m^_j  no  statute  of  limitations  that  bars  an  action  on  a  bond ;  but 
l  But.  434.  there  is  a  time  when  a  jury  may  presume  the  debt  to  be  dis- 
-Cowp.  109,  charged ;  as  where  no  interest  appears  to  have  been  paid 
Mayor""  *°r  81*tcen  years."  "  But  if  a  witness  is  produced  to  prove 
Hull  v.  Hor-  the  contrary,  as  by  shewing  the  party  not  to  be  in  circum- 
nsr.— Lofft,  stances  to  pay,  or  a  recent  acknowledgment  of  the  debt,  the 
kJf Toli8Ur"  3aTy  maT  *y  tne  ^ntrary." 

i  E*  1&4.  §  **'  ' n  tQese  cases  'he  deft,  may  plead  wfotl  ad  diem,  and 
Ifamortg&n  re'y  °°  the  presumption.  "  And  Lord  Raymond  left  it  to 
debtileep  is  the  jury,  on  sixteen  years,  when  there  were  circumstances 
yean,  *  jury  to  fortify  the  presumption."  And  wherever  the  deft,  relies 
it^"" "io™"  on  this  presumption,  the  onus  probandi  lies  on  the  pit.  to 
Johns.  K.  prove  payment  of  interest,  after  the  day,  to  rebut  the  pre- 
381,414.       sumption. 

Stn.  ties,  §  3,  For  where,  in  debt  on  a  bond,  thirty-one  yean  old, 

BeoLutf  *"    an^  tne  deft,  pleaded  solvit  ad  diem,  and  relied  on  the  pre- 
sumption, the  pit.  proved  interest  paid  two  years  after  the 
thirty;   but  could  prove  none  paid  the   last   twenty-eight 
years.     Held,  the  deft,  was  strictly  to  prove  payment  thirty 
years  ago.     And  as  the  pit.  had  falsified  the  deft's.  plea,  by 
proving  the  payment  of  interest  two  rears  after,  was  entitled 
to  judgment.     But  the  deft,  might  nave  pleaded  payment 
aftrr  the  day,  under  the  statute,  and  then  the  presumption 
had  been  in  his  favour. 
1  T.  R.  S70,      §  *•  The  presumption  of  twenty  years  is  allowed  by  the 
Oiwftid  t.     courts  to  be  sufficient ;  yet  if  it  be  less,  they  require  other 
il'hil'ETid   c'rcunistai,ces  t0  fortify  the  presumption  of  payment;  as 
1 19._"        "  where  a  bond  was  of  nineteen  and  a  half  years'  standing ;  but 
4  Burr.1963,  no  circumstance  to  induce  a  presumption  in  its  favour,  it  was 
Rsberti-    t.  ^e'^  t0  k*  no  '>ar*    ^ut  tne  PrC8U'nPl'°'>  ma7  De  rebutted 
Ed  i  T.  *R. "  by  a  claim  or  demand  of  the  money ;  as  if  the  pit.  take  out 
171.  a  writ  within  the  twenty  years,  which  is  not  served,  because 

the  deft,  could  not  be  found :    here  is  no  grounds  for  the 
presumption :  per  Lord  Mansfield. 
Sewie*.  Ld.       §5.  if  over  or  under  twenty  years,  circumstances  that  for- 
J^f"8^'    tify  or  weaken  the  presumption  may  be  left  to  the  jury.     As 
2  Vei.  40.—  wnere  the  deft,  relied  on  the  non-payment  of  interest  for 
Bunt).  180.--  twenty  years ;  the  pit.  was  allowed  to  shew  in  evidence,  an 
SWood'*,      endorsement  on  the  bond,  a  receipt  for  interest  ten  years  be* 
fore  the  presumption  accrued,  as  proper  to  be  left  to  the 
jury,  whether  not  made  by  the  obligor's  privity,  being  made 
by  the  obligee :  was  in  the  House  of  Lords :  1  Phil.  Evid. 
119, 120, 122,  questions  this  case;  2Vez.43;  4Taunt.5SO. 
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§  S.  But  Huch  an  endorsement  road*  after  the  twenty  years   Ch.  161. 
elapsed,  was  not  allowed  as  evidence,  because  made  after  the    Art-  12. 
presumption  had  incurred ;  whereas  in  the  other  case,  "  it  .^^-v-*.^ 
appeared  to  have  been  made  at  a  time  when  it  could  not  Turner  r. 
have  been  thought  necessary  to  encounter  the  presumption."  £L*|!li  n't 

§  7.  Distinction  between  debt  and  assumpsit;    that  in  as-  g.  333.—.] 
tumpsit,  the  act  must  be  pleaded,  but  need  not  in  debt ;  cited  Phil.  Evid. 
several  cases*     But  Williams  thinks  it  also  must  be  pleaded  j2l»  ls?'9s- 
in  debt,  the  reasons  being  the  same,  that  the  pit.  may  reply  j^^"  rjopj 
the  exceptions,  &c. ;  and  so  is  the  practice  now.  p*  v.'hUro. 

Art.  1 2.  Cases  %n  Massachusetts,  fyt.  »  to  twenty  yean  ; 
Scarle's  case. 

§  1.  Case  was  on  a  note  twenty-eight  years  old,  and  no  Liocolo, 
endorsements  on  it.     The  court  admitted  tbat  the  legal  pre-  Jjjj*  jffi 
sumption  was  against  a  note  of  more  than  twenty  years'  stand-  court,  Man. 
ing ;  and  that  it  was  paid,  &c.     But  in  this  case,  the  court 
deducted  from  the-  twenty-eight  years,  about  eight  years  for 
the  t4meri«m  revolutionary  war,  when  the  courts  of  law  were 
obstructed,  paper  money  and  tender  acts  existed,  &c. ;  and 
stated  to  the  jury,  that  some  allowance  ought  also  to  be  made 
on  account  of  the  debtor's  being  poor ;  and,  to  avoid  his  credi-  No  pretm&p- 
tors,  for  some  lime  absented  himself  in  some  of  the  distant  tioncanaxwe 
parts  of  the  state  of  New  Hampshire.    Verdict  for  the  pit.  0f^f *  n 
According  to  the  English  decisions,  though  the  shutting  up  of  *hich'the 
courts  cannot  be  shewn  against  positive  statutes,  as  those  of  p1'-  wa* au 
limitations ;  yet  there  are  no  cases  in  England  against  oppos-  ^Cran^so' 
ing  the  obstructions  of  the  courts,  and  of  justice,  to  the  twenty  Dunlapftal! 
years'  presumption:  may  be  rebutted  by  any  facts  which  do  >-  Ball, 
away  the  presumption  arising  from  lapse  of  time. 

§  2.  Mansfield  administrator  v.  Chtever.    Deft,  by  his  attor-  Essex,  Nor. 
ney,  appointed  by  the  court,  defended.     This  was  assumpsit  on  I'^V8"*. 
a  note  of  hand,  dated  Sept.  16,  1761,  for  £44,  payable  on  ^it  dated 
demand,  with  interest,  attested  by  Amos  Cheever,  and  given  Oct,  17M. 
to  Isaac  Mansfield,  Esq.  the  intestate.     Plea,  never  promis- 
ed; and  the  deft,  relied  on  the  age  of  the  note,  being  thirty* 
three  years  old  when  sued.    The  facts  appeared  to  be,  that 
Cheever,  the  deft.,  was  a  brother-in-law  to  the  intestate ;  the 
former  lived  in  Gloucester,  and  the  latter  in  Marblehead,  in 
the  same  county.     About  the  year  1756,  the  deft,  became 
insane,  and  J.  Tasber,  Esq.  was  appointed  his  guardian. 
Early  in  1761,  be  was  discharged,  it  appearing  the  deft,  had 
recovered  his  reason,  and  haiT  £300  property  restored  to 
him,  mostly  in  lands,  (by  probate  certificates.)    Also,  by  a 
witness  on  the  stand,  it  was  proved,  that  when  the  deft,  gave 
the  note,  he  was  in  trade,  and  capable  of  transacting  busi- 
ness ;  and  that  he  soon  after  again  relapsed  into  a  state  of 
insanity,  and  bad  ever  after  been  totally  incapable  of  taking' 
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Ch.  161.   time  of  the  demand  made  of  the  intestate  in  1776.     The 
Art,  13.     notes  not  being  drawn  on  interest. 

t^-v^fe'  §  2.  In  this  case  the  court  directed  the  jury,  that  they 
must  give  the  act  of  February  14,  1 789,  continued  as  above, 
a  reasonable  construction;  that  the  intent  of  the  act,  as  by 
the  preamble,  appeared  to  be  to  prevent  executors  and  ad- 
ministrators being  called  on  for  new  demands  against  them, 
after  they  had  settled  the  estates  committed  to  them,  as 
trustees  to  settle,  and  to  expedite  the  settlement  of  such  es- 
tates; that  the  main  object  of  the  act  was  to  cause  notice  to  be 
given  to  them  of  tht  demand*  against  them  in  season ;  that  by 
the  act  the  claim  must  be  exhibited,  which  implies  in  writing, 
and  payment  thereof  demanded ;  that  however,  it  is  not  ne- 
cessary to  exhibit  the  original  note,  bond,  &c.  or  copies  of 
them  ;  and  that  any  figures  and  words  that  shew  the  nature 
and  ■amount  of  the  claim  are  sufficient ;  that  after  the  chum 
has  been  once  exhibited  in  such  manner,  though  even  be- 
fore the  fourteenth  of  February,  1789;  as  in  this  case  the 
demand  in  season  after,  (that  is  between  February  14, 1789, 
and  June  1, 1793,)  is  good  by  reference  to  the  claim  former- 
ly exhibited,  supposing  that  reference  to  a  written  claim 
once  exhibited  is  equal  to  a  new  exhibition.  The  jury  found 
that  the  intestate  promised,  &c. ;  that  the  pit.  did  exhibit  his 
claim,  and  demanded  payment  thereof,  as  alleged  in  the  re- 
plication ;  and  assessed  damages,  &c.  Here  the  jury  found 
two  issues.  The  pleadings  were  double  by  leave  of  court, 
to  wit,  the  general  issue ;  that  the  intestate  never  promised ; 
and  the  exhibition  of  the  claim,  and  demand  of  payment 
thereof,  as  above. 

Massachusetts  Supreme  Judicial  Court,  June  term,  1 799, 
Leavett  v.  Gould,  administrator  de  bonis  of  John  Gray.  In 
1785,  the  pit.  sold  to  Gray  a  pair  of  oxen  and  a  horse.  He 
died  in  1787 ;  and  his  son,  John  Gray,  administered  on  hit 
estate.  June,  1 794,  he  sued  Leavett  for  a  debt  be  owed  to  said 
estate,  and  got  judgment  and  execution.  Said  Jons  Gray, 
administrator,  notified  in  the  town  on  the  act  of  February 
14,  1769,  but  not  in  the  newspapers ;  nor  did  the  Judge  of 
Probate  order  notice.  Said  administrator  died,  and  the  deft. 
took  administration  debonis  nan,  and  notified.  1.  Plea,  never 
promised:  2.  Never  promised  within  six  wars,  &c:  3. 
Plea,  that  said  first  administrator  was  administrator  Feb- 
ruary 14,  1789,  and  that  the  pit.  did  not  exhibit  his  demand 
to  him  in  four  years  from  said  fourteenth  of  February, 
1789 :  4.  Plea,  that  the  said  first  administrator  took  adminis- 
tration, and  notified  in  the  town,  &c. ;  but  did  not  say  -in  the 
newspaper.  To  first,  second,  third ;  replication,  &c. ;  to  the 
fourth  plea,  a  demurrer.    Held,  bad ;  for  by  the  act  the 
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administrator  must  notify  in  the  town  and  newspaper,  abao-    Oh.  161. 
htttly ;  and  there  must  be  such  further  notice  as  the  judge    Art.  13. 
shall  order.     15  Mass.  R.  6 ;  if  the  administrator  neglect  to  s_^-_  -%_r 
plead  this  limitation  of  four  years,  and  judgment  against 
him,  yet  his  probate  sureties  when  sued  may  plead  it ;  and  so 
they  may,  though  the  administrator  promised  to  pay  the  debt, 
and  paid  interest ;  for  this  four  years'  limitation  is  for  the  be- 
nefit of  heirs,  &x.  of  the  debtor ;  and  his  administrator's  sure- 
ties are  not  hound  by  such  judgment  or  promise  inter  alios. 

$  3.  This  was  an  action  on  a  witnessed  note,  dated  May  ?,^fIJ,MM,' 
22, 1 765,  for  £38  4*.  on  interest,  and  no  endorsement  on  it.  j^;  c£ffi 
Plea,  never  promised}  and  the  deft,  relied  on  the  twenty  Sawder, 
years'  presumption.  »dmV  of 

Facts;  the  intestate,  Pierpoint,  lived  in  Dan  vers,  and  £f3£"ntl'' 
there  died  September,  1794,  aged  eighty-eight;  and  this  ac- 
tion was  commenced  May,  1796.  The  deft,  had  always 
lived  in  Lynnfield,  about  seven  miles  from  Pierpoint.  Twen- 
ty years  in  peaceable  times  was  allowed  on  ail  hands  to  be 
the  rule ;  and  if  the  debt  sleep  that  time,  the  legal  presump- 
tion is,  the  debt  is  paid  ;  and  the  burden  of  proof  is  the  pit's, 
to  shew  why  there  has  been  so  much  delay ;  but  allowing 
eight  years  for  the  British  war  in  this  country,  out  time  is 
twenty-eight  years  in  fact :  so,  that  the  presumption  of  pay- 
ment, attached  May  23,  17$),  about  sixteen  months  before 
Pierpoint  died ;  and  no  stress  was  laid  on  the  time  since. 
To  account  for  this  delay  the  pit.  was  allowed  to  prove  hit 
inttstatt's  incapacity  to  do  bvrineis  for  some  time  before  his 
death ;  also  tht  St/Ps.  inability  to  pay  his  debts.  It  was 
proved,  that  Pierpoint  had  been  very  accurate  in  his  ac- 
counts, &c.  till  he  got  to  be  old ;  but  very  lenient  towards 
his  debtors ;  that  when  old  he  lived  mainly  on  the  interest 
of  his  notes  and  bonds,  &x ;  that  he  kept  his  accounts  with 
tolerable  accuracy  till  1791  ;  but  was  very  infirm  of  body 
five  or  six  years  before  he  died ;  was  deaf;  and  in  the  opin- 
ion of  several  witnesses  incapable  of  doing  business,  or  of 
managing  his  afiairs ;  but  it  was  not  allowed  to  be  any  evi- 
dence of  his  incapacity,  that  he  called  in  assistance  to  help 
compute  interest,  and  count  money;  nor  could  his  infirmity 
of  body  avail.  The  real  question  was,  if  he  had  under- 
standing to  recollect  his  debts,  and  to  send  to  his  debtor  to 
come  to  pay  ihem.  As  to  the  deft's.  circumstances  nothing 
material  appeared ;  his  farm  and  stock  on  it,  was  long  free 
of  incumbrances ;  also  proved  that  Pierpoint  in  1 783,  1 784, 
and  1786,  bought  wood  of  Smith's  minor  sons,  knowing  it 
was  sis  property,  and  paid  for  it,  but  mentioned  nothing 
about  the  note,  or  any  demand  he  had  against  Smith,  except 
a  small  book  account,  which,  he  wished  to  have  settled. 
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Ch.  161.   Tfae  pit.  proved,  that  about  1736,  Pierpoint  desired  one 
Art.  13.    Hart  to  mention  this  note  to  Smith  ;  but  Smith's  son  being 
i_<-i^^jj  near  by,  Hart  declined  it  and  referred  him  to  Smith's  son  ; 
but  nothing  was  then  said  to  him  or  to  Smith,  till  since  Pier- 
point's  death ;   but  the  court  observed  that  the  creditor's 
merely  speaking  of  his  debt,  is  no  evidence ;  but  if  he  sends 
and  the  message  it  delivered  to  the  debtor,  this   is  evidence  to 
be  left  to  a  jury ;  but  a  demand  or  message  after  the  twenty 
years,  or  the  limitation  has  taken  effect,  avails  nothing.  The 
Chief  Justice  Dana,  stated  the  reason  of  the  rule  of  twenty 
years  to  be,  that  some  general  rule  was  necessary;   ana 
twenty  years  is  now  settled.     Sixteen  or  twenty-five  years 
might  perhaps  originally  have  been  as  well  settled ;   but 
some  time  is  necessary  to  be  presumed  when  a  dormant  debt 
shall  be  deemed  to  be  paid ;  for  the  debtor  has  no  right 
on  payment -to  demand  his  note  or  bond,&c-  to  be  delivered 
up  to  him ;  that  the  creditor  has  a  right  to  keep  them  to  see 
that  there  is  no  mistake  in  the  calculations ;  that  the  debtor 
cannot  make  a  tender  on  condition  that  his  note  or  bond, 
&.c.  be  delivered  up  to  him ;   but   such  a  tender  would  be 
bad ;  but  the  deft,  or  debtor  must  rely  on  his  evidence  of 
tender,  and  make  it  absolutely.    Verdict  for  the  pit.  for  the 
principal. 
Banc,  3.  j.       ^  4>  This  was  an  action  on.  ajiote  of  hand,  dated  1785, 
iSSsSEt'  for  £l0°-    The  pit's,  writ  was  dated  July  3,  1B00.     Plea, 
Barnham,      never  promised,  and  never  promised  within  six  years.     Re- 
adm'i.  r.       plication,  did  promise  within  six  years,  &c.     There  was  an 
£^"  Bum'  endorsement  of  £40,  on  the  note  in  1791,  admitted  to  be 
good.     There  was  another  endorsement  in  the  administra- 
trix's handwriting,  for  £6,  dated  November,  1795.     There 
was  no  proof  when  this  endorsement  was  made ;   and  it  was 
not  allowed  in  evidence ;  for  what  appears,  the  pit.  might 
have  made  it  just  before  she  commenced  the  suit.     This  was 
no  evidence  the  deft,  paid  the  £6.    The  pit.  used  the  deft'*. 
account  filed  in  the  case.     She  must  prima  facie  take  it  all 
as  true,  with  liberty,  however,  to  disprove  any  of  the  i:ems. 
This  case  shews  the  kind  of  inquiries  the  courts  go  into 
in  these  kind  of  actions. 
*  Man.  R.         §  5.  In  this  case  it  was  decided,  that  the  act  of  limitations 
,?)J£m5~    of  the  state  of  New  York,  is  not  pleadable  in  this  state,  in 
bar  of  an  action  commenced  here  by  inhabitants  of  New 
York,  on  a  promissory  note  made  in  that  state,  by  the  deft*-, 
citizens  of  this  state.     Part  of  the  act  was  stated  in  the 
plea,  with  an  exemplification  of  the  whole  statute.     Repli- 
cation, that  the  defts.  during  all  the  time,  were  inhabitants 
of  Massachusetts.     Rejoinder  by  the  defts.  that  they  were 
is  New  York  ten  days  after  making  the  note,  and  abon  tax. 
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year*  before  this  action  was  commenced,  with  the  knowledge  Ch.  161. 
of  the  pits.    To  this  rejoinder  there  was  a  general  demurrer    Art.  13." 
by  the  pits. ;  for  the  act  of  Mew  York  propria  vigore,  is  not  ^^-v^^ 
in  force  here.     The  law  of  that  state  is  adopted   here  only 
"  in  deciding  on  the  nature,  validity,  and  construction  of  the 
contract ;"  "  but  the  form  of  the  action,  the  course  of  judicial 
proceedings,  and  the  time  when  the  action  may  be  com- 
menced,  must  be  directed  exclusively  by  the  laws  of  this 
commonwealth."     Plea  in  bar  is  bad:  so,  the  rejoinder. 

§6.  If  in  an  account  any  of  the  articles  are  within  six  I  Mm.  R. 
years,  they  will  draw  after  them  the  articles  beyond  six  *17, 
years,  so  as  to  take  them  out  of  the  statute  of  limitations. 
See  Catling  v.  Shoulding,  above ;  mutual  accounts  and  some 
ittmt  on  each  ride,  within  six  year* ,-    but  these  were  not  mer- 
chants' accounts. 

§  7.  Held,  in  this  action,  that  in  order  that  the  statute  of  3  Him.  it. 
limitations  may  begin  to  run  against  a  deft,  out  of  the  state,  P,1'  Y,i^. 
his  return  into  it  must  be  open,  and  such  as  will  enable  the  lej*'  *' 
creditor  using  due  diligence,  to  arrest  him  for  security: 
Second  plea,  that  the  cause  of  action  did  not  accrue  within  six 
years,  (on  a  note  payable  two  months  after  date.)  Replica- 
tion, that  the  deft,  was  out  of  the  state  when  it  accrued ;  so, 
continued  till  sued,  &c.  Rejoinder,  that  after  it  accrued,  and 
more  than  six  years  before  this  action  was  commenced,  he 
returned  into  the  state :  on  this  fact,  issue  was  joined,  and 
held  as  above,  on  a  statement  of  facts  agreed.  His  return 
was  from  New  York  to  Bridgewater,  where  he  formerly 
lived,  where  he  remained  eighteen  days,  shut  up,  except  on 
Sundays ;  and  left  no  property,  as  pleaded,  that  could  be 
attached  during  his  absence.  See  3  Cranch,  174;  act  of 
Virginia. 


§  8.  This  was  an  action  of  assumpsit,  brought  by  a  surety  4  Ma*,  it. 
t  he  had  paid  for  his  principal ;  and  *">i  Peuni- 
:. l.ij     .l.   _._...._   .*  l*    :...: »*n  »■  Vin- 


in  a  bond,  for  money  fa 

pal,  it  was  neid,  me  statute  ot  limitations  too  &.  (il 
x  years.    This  is  not  only  within  the  letter,  ■dm'n. 

but  also  within  the  reason  of  the  statute. 


against  the  principal,  it  w 
was  a  bar  after  six  years. 


was  held,  the  statute  of  limitations  ? 


§  9.  The  acts  of  limitations  run  not  against  the  commonwealth,  < 
This  was  an  inquest  of  office,  for  intruding  on  the  state's  wealth  « 
lands:  and  it  was  held,  1.  That  thirty  or  sixty  years  ad-  jJ^JcwSl 
verse  possession,  does  not  apply  to  the  commonwealth :  2.  aiHaiioweii, 
That  the  commonwealth  is  entitled  to  all  the  lands  within  its  July  term, 
limits,  as  original  owner,  to  which  individuals,  &c.  cannot  17M* 
make  title. 

§  10.  A,  devised  lands  to  his  executors,  and  desired  them  Moiely'tR. 
to  pay  his  debts :  debts  barred  by  the  statute  of  limitations  3uI* 
are  not  within  this  devise.    Stent,  if  he  charge  his  lands,  as 
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Ch.  161  i    then  they  are  in  trust,  to  pay  debts,  and  trusts  are  not  within 
■  Art.  15.     the  acts.    3  Hen.  &  M.  89,  115;  3  P.  W.  89;  2  Vern.  141. 
i^-v^^       §  11.  Case  on  several  promises.     Dell,  pleaded  the  act  of 
1ft  Mm,  R.    limitation ;  the  pit.  replied,  that  when  the  promises  were 
KiEnQMn"     ma(Je)  the  parties  were  beyond  sea,  and  that  the  pit.  was 
never  afterwards  in  the  United  States ;  at  the  same  time  the 
deft,  was'  or  had  property  here  attachable,  until  within  six 
years  before  the  action.    Held,  this  replication  was  bad ;  for 
when  the  "deft,  came  into  this  slate,  the  six  years  began  to 
run,  as  it  respected  him :  and  when  the  pit.  returned,  the  six 
years  began  as  to  him." 
7  Mass.  R.        §  is.  Case  on  several  notes  to  the  pit's,  intestate.     The 
sdV  e'clfrfc1  <ieft'  Pleade<*  mm  assumpsit  infra  sex  annos.    Pit.  replied,  that 
Is  proper  to  when  the  cause  of  action  accrued,  the  deft,  was  out  of  the 
reply  tpeci-   state,  and  did  not  return  until  within  six  years  before  the 
t'nV so??*'  act'on>  and  kft  n0  property,  &c.     Deft,  rejoined,  he  never 
'    '     '  was  an  inhabitant  of  the  state,  or  resident  in  it,  but  in  Cm* 
ntcticut.  where  the  promise  was  made,  until  he  came  into 
this  state,  as  the  pit.  replied.    Pit.  demurred  to  this  rejoin- 
der, and  had  judgment.     For  the  exception  in  the  act  re- 
spects all  persons  without  the  state,  and  have  not  attachable 
Eroperty  in  it :  and  the  act  runs  not "  until  the  deft,  is  either, 
y  his  person  or  property,  subject  to  original  process." 
iSaond.  63,       Art.  14.  Acts   of  limitations  not  originally  pleaded,  but  in 
a.  Hodideo    evidence.     Originally  the  statute  of  limitations  was  given  in 
^-Cro^Cs?   evidence,  as  all  other  acts  of  limitations  have  been ;  and  it 
1 15,  Brown'i  was  held  in  the  time  of  Charles  I.  if  it  appeared  by  the  pltfs. 
case-  -tro.    own  shewing,  his  action  was  not  brought  in  the  time  limited, 
£?■  '^J*    '  it  could  not  be  maintained ;  or  if  this  appeared  in  evidence, 
Finch—  -3  *   on  non  assumpsit  or  nil  debet.     Afterwards  the  court  was 
Hen.  &  m.  divided,  and  then  it  was  held,  the  act  must  be  pleaded.   The 
89,- H5.         act  at  first  was  pleaded  at  large.    2  Mod.  Ent.  142.     If  the 
deft,  plead  the  act,  and  the  pit's,  case  is  within  any  of  the 
exceptions,  he  must  reply  it. 
2  Sumd.  63,       Art.  1 5.  Special  replications  to  pleas  of  limitations. 
£ ;*■  JJ  to  §  1  ■  To  such  pleas,  replication,  a  latitat  or  capias,  sued  out 

lhrt£e—  andreturned;  2  Salk.  240,  Bud's  case;  241,  Green  v.  Re- 
6T.RTfil7,  vit ;  ST.R.  662,  Smith  *.  Bower;  Willes'  R.  255,  Karver 
w""?  *'  *"  ^ameB*  -*nd  even  a  voidable  process  sued  out,  returned, 
w  and  regularly  continued,  will  save  the  statute  of  limitations. 

2  W.  Bl.  1031 ;  Willes'  R.  255 ;  1  Lutw.  260 ;  1  Ld.  Raym. 
432 :  see  Kinder  v.  Paris,  2  H.  Bl.  561. 
v/Om.  R.  27,  §  2.  If  an  executor  sues,  and  the  act  be  pleaded,  it  is  a 
wutordt-  *""*  reP''cat'on  f°r  'he  pit.  to  say,  the  original  was  sued  out 
td  a  Sa'und.  on  such  a  day,  and  within  six  years  before  that  time  he  took 
83,  t.  letters  of  administration,  and  thereby  the  action  accrued  to 
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Vim  within  Biz  yean,  for  the  six  years  must  be  computed    Cs.  161. 
from  the  time  when  the  action  first  accrued  to  the  testator.       Art.  16. 

§3.  But  an  administrator  sued  for  money  had  and  received  v^-v^s 
to  his  use,  by  the  deft,  who  had  received  the  intestate's  2  3a]k.4?l, 
money  after  his  death,  and  more  than  six  years  before  sued,  C"1?  *•  8te_ 
but  within  six  years  after  the  pit-  took  administration.  Plea,  cJhTUjX— 
the  statute.  The  pit  replied  this  special  matter.  On  de-  4  Mod  372. 
murrer,  held,  the  statute  was  uo  bar ;  for  this  was  not  a  cause  — Cro.  Jam. 
of  action  in  the  intestate,  but  the  money  was  received  after  j" •  _Jlg"J 
his  death,  and  the  pit's,  title  commenced  by  taking  ad  minis-  33  j  ti0(ei.* 
tralion,  before  which  time  no  cause  of  action  accrued  to  him.  —4  Mo<l,374, 
These  special  replications  must  conclude  wilh  an  averment,  Carj'»  cue. 
to  give  the  deft,  an  opportunity  to  answer  the  special  matter. 

§4.  So,  the  pit.  may  reply,  he  obtained  a  judgment,  and  £j?'Jlra£u 
it  was  reversed,  or  a  verdict,  and  judgment  arrested  ;  and  he  63  ^  __s     D' 
brought  a  new  action   within   a  year.     So,  if  the  pit.  die,  s»ik.  425.— 
pending  his  action,  and  the  six  years  elapse,  his  executor  or  2  Stra-  807— 
adroinistrator  may  bring  a  new  action  within  a  year  after  his  1_m/wi6r 
death.      So,  if  a  feme  sole  marry,  and  abate  her  writ,  she  gsa. 
and  her  husband  may  so  sue;  though  after  the   six  years 
elapsed,  and  though  her  marriage  be  her  voluntary  act ;  for 
the  statute  does  not  bar  the  action ;  it  only  takes  away  the 
remedy.  SSaun.  123;  Webberw.  Tivill.  Merchants' accounts. 
Replication,  actio  non;  that  the  said  money,  in  the  several 
promises  aforesaid   mentioned,  at  the  time  of  making  said 
promises,  became  due  and  payable  on  trade  had  between  the 
said  (pit-)  and  said  (deft,)  as  merchants,  and  wholly  concerned 
in  the  trade  of  merchandize,  to  wit,  at  ;  hoc  paratus. 

Bad  as  to  the  accounts  stated;  and  being  an  entire  replica-  *  Slr>-  5S5- 
tion,  is  bad  for  all. 
The  statute  of  limitations  runs,  notwithstanding  a  bankruptcy.  V^v^v" 

§5.  A  town-meeting  vote,  appointing  a  committee,  "to  Nwdbwn?  . 
settle  a  dispute"  between  the  town  and  ph.,  was  held,  not 
to  take  his  demand  out  of  the  statute  of  limitations  :  was  an 
account  annexed,  of  sundry  items :  held,  the  town,  by  this 
vote,  only  directed  the  accounts  to  be  examined. 

Aht.  16.  Limitations  of  time  of  suing  prescribed  in  Lou- 
isiana. §  1-  On  examining  the  jaws  of  Louisiana,  probably 
destined  to  be  a  great  and  interesting  slate  in  our  union,  we 
find  that  state,  when  the  territory  of  Orleans,  March  31, 
1608,  by  a  legislative  act,  of  about  S50  pages,  adopted,  in 
substance,  the  civil  code  of  France,  described  in  preceding 
chapters.  This  code  is  the  Roman  law  revised,  with  some 
alteration,  much  for  the  better.  Hence,  in  substance,  that 
law  has  become  the  civil  code  of  one  of  our  states,  and  so, 
highly  interesting,  and  to  be  particularly  attended  to,  by  citi- 
zens in  most  of  the  other  states ;  because  many  of  their  citizens 
vox.  v.  52 
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Ch.  161.  hold  property,  and  do  business  in  Louisiana  :  and  her  laws, 
Jirl.  16.  as  to  limitations  of  suits,  differ,  as  in  other  things,  from  those 
of  our  other  states,  very  materially.  This  circumstance 
makes  this  attention  essential,  on  principle ;  whereas,  the 
laws  of  the  other  states  in  the  union,  are  so  much  the  same 
in  principle,  that  a  citizen  of  one  of  them,  generally  under- 
stands the  laws  in  the  others  of  them,  so  as  conveniently  to 
hold  property  and  do  business  therein. 

§S.  The  laws  of  limitations  in   these  other  states,  make 
strong  distinctions  between  real  and  personal  estate,  as  in  this 
and  other  chapters  in  this  work.    Not  so  in  Louisiana ;  there, 
as  in  France  and  Rome,  the  law  makes  but  little  distinction 
between  them.     In  the  other  states  the  pit.  is  said  to  be  bar- 
red of  bis  action,  by  the  statutes  of  limitations,  or  by  twenty 
years'  presumption,  &c. ;  the  same  principle  nearly  in  Louis- 
iaiia,  is  expressed,  by  saying  the  deft,  may  prescribe  against 
the  pit's,  action.    And  hence,  her  civil  code  says,  "prescrip- 
tion is  a  manner  of  acquiring  property  or  discharging  debts, 
by  the  effect  of  time."  p.  482. 
Ciiil  Code  of      §  3.  Property  found  that  was  lost ;  thirty  years  bars  the 
Louisiana,     former  owner's  right  of  action.     If  the  finder  does  all,  possi- 
ti^zOark     **'e  to  k®  d°ne> to  ^Qa>  t°e  traB  owner,  in  order  to  restore  the 
111     '  thing  found  to  him,  and  cannot  learn  who  he  is,  the  finder  is 

master  of  it  till  the  proper  owner  appears,  and  proves  his 
right;  and  if  he  do  not  do  this  in  thirty  years,  his  action  is 
barred  for  ever:  and  in  some  cases  in  ten  or  twenty  years. 
See  s.  23.  below. 
Art"  *V  tn'  §  4-  Honest  or  knavish  possession,  that  limits  the  suit. 
mb.  u .  «o.  -phia  civil  code  makes  a  just  distinction  in  this  respect;  makes 
honest  possession,  that  where  the  possessor  "is  truly  master 
of  the  thing  he  holds,"  or  has  just  cause  to  believe  that  he 
is  so,  though  it  may  happen  in  effect  that  he  is  not;"  one 
who  buys  a  thing  which  he  thinks  belongs  to  the  seller,  and 
yet  it  belongs  to  another.  "The  knavish  possessor  is  he 
who  possesses,  as  master,  but  who  assumes  this  quality  when 
he  knows  very  well,  either  that  he  has  no  title  to  the  thing,  or 
that  his  title  thereto  is  vicious  or  defective."  Among  knavish 
possessors  are  not  only  "usurpers,  but  those,  who,  foreseeing 
that  the  right  which  they  pretend  to  have,  will  be  disputed, 
and  fearing  lest  they  should  be  hindered  from  taking  posses- 
sion thereof,  take  some  opportunity  of  getting  into  possession, 
surreptitiously,  without  the  knowledge  of  the  person  from 
whom  they  expect  the  opposition." 
Ait.  33,  &c.  §  **  This  code  then  adopts,  however,  the  common  law  priu- 
MBe  tit.  30.'  ciple,  in  presuming  the  possessor  has  the  right  of  property, 
till  it  be  proved  the  possessor  is  not  the  right  owner.  And 
"it  suffices,  of  a  year's  possession,  even  in  the  person  of  a 
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usurper,  if  it  has  been  peaceable  and  uninterrupted,  to  make   Gb.  161. 
him  be  considered  as  the  just  possessor,  and  eveii  as  master,    Art.  16. 
until  the  true  owner  makes  out  his  right."    And  the  honest    *^~*~+s 
and  knavish  possessor,  for  a  year  or  more,  is  to  be  maintain- 
ed in  his  possession,  until   the  claimant  proves  clearly  his 
right.    And  if  a  demand  of  the  property,  against  the  posses- 
sor, is  not  grounded  on  good  titles,  it  is  enough  for  the  pos- 
sessor to  allege  his  possession,  without  producing  any  other 
defence,  to  bar  the  pit's,  action.     By  art.  26,  the  possession 
is  examined  and  decided,  in  cases  of  disputes,  which  pit.  or 
daft,  has  peaceably,  for  a  year,  without  examining  into  the 
right  of  property ;  as  to  decide  this  right,  often  requires 
much  time  and  delay,  the  dispute  about  the  possession  does 
not  admit  of ;  and  the  right  of  possession  is  first  settled- 

§  6.  The  party  pretending  he  has  been  interrupted  in  his  Art.27,»anit 
possession,  must  make  his  complaint  thereof,  within  a  year  *'*•  **■ 
of  being  turned  out  of  possession  :  "  for  if  he  leaves  his  ad- 
versary in  possession  for  the  space  of  a  year,  he  has  lost  his 
own  possession,  whatever  apparent  right  he  may  have  to  it, 
but  he  retains  his  action  for  the  property."- 

§  7.  If  the  possession  be  so  doubtful  that  there  is  not 
ground  sufficient  to  maintain  any  one  of  the  possessors 
therein,  it  will  be  adjudged  to  him  who  has  "  the  most  pro- 
bable title  ;  or  the  judge  will  order  the  thing  in  dispute,  to 
be  sequestered  till  the  question  as  to  it  is  decided.  Art.  28. 
§  3.  "  The  possession  of  him  who  possesses  with  a  good 
conscience,  has  this  effect :  if  in  the  time  he  acquired  the 
possession,  the  property  was  not  joined  therewith,  he  may 
afterwards  acquire  such  property  by  a  possession  continued 
during  the  time  regulated  for  prescribing •"  as  is  hereinafter 
expressed.  Art,  29. 

§  9.  "  The  possession  of  him  who  possesses  with  a  good 
conscience,  has  also  this  effect :  that  while  he  is  ignorant  of 
a  better  right  to  the  thing  than  his  own,  he  enjoys  and  makes 
his  own  the  fruits  which  he  gathers  ;  and  not  only  those 
which  he  reaps  from  the  ground  by  his  own  industry,  but 
likewise  those  which  the  ground  produces  without  culture  ; 
and  if  it  happen  the  thing  is  evicted  from  him,  he  shall  not 
restore  his  part  of  the  fruits  which  he  enjoyed  before  the  de- 
mand ;  but  he  will  be  obliged  to  restore  the  fruits  which  he  - 
reaped  after  the  demand."     Art  30- 

§  10.  "  The  possession  of  him  who  possesses  knavishly, 
has  this  effect :  that  it  hinders  him  from  prescribing,  (except 
by  thirty  years;)  and  obliges  him  to  restore  not  only  the  fruits 
which  he  has  enjoyed,  but  likewise  those  which  a  careful 
father  of  a  family  might  have  reaped  from  the  land  or  tene- 
ments which  he  was  in  possession  of."  Art.  31. 
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Ce.  111.       §11.  "After  thirty  years,  all  actions,  either  personal  or 
Jlrt.  16.     real,  are  prescribed  against,"  (or  barred  by  the  act  of  limita- 
s^W    tion  ;)  "  and  the  person  pleading  prescription  in  that  case,  is 
not  obliged  to  produce  any  colour  of  title ;  nor  can  it  be  al- 
leged against  him,  that  he  acted  knavishly."  Art.  65,  tit  SO. 
And  this  law  applies  lo  immoveable  estates  also ;  66. 

§  18.  A  creditor  loses  his  debt,  (or  is  barred  to  claim  it,) 
for  having  omitted  to  demand  it  within  the  time  limited  by 
law;  and  the  debtor  is  discharged  by  the  creditor's  long  al- 
ienee ;  said  title,  20,  art.  32  :  so,  other  rights ;  id.  Such 
right  cannot  be  renounced  till  it  is  acquired ;  art.  33.  May 
be  tacit  or  expressed,  34  :  and  he  who  renounces  it  must  be 
able  to  alienate  his  property,  35. 

§  13.  Prescription,  (limitation,)  may  be  pleaded  in  every 
stage  of  the  cause,  even  on  an  appeal,  36  ;  and  by  any  one 
having  an  interest  in  the  property  so  acquired;  37. 

§  14.  For  prescription,  or  the  act  of  limitations  to  take 
place,  there  must  be  a  continued,  uninterrupted,  peaceable, 
public,  and  unequivocal  possession;  and  he  who  claims  the 
benefit  thereof,  must  have  possessed  animo  domini  ;  that  is 
as  master  or  proprietor.  Art  38.  But  one  in  possession  is 
usually  presumed  so  to  have  possessed  till  the  contrary  ap- 
pears. 39.  But  possession  by  the  permission  or  indulgence 
of  another,  does  not  give  legal  possession,  or  any  prescrip- 
tive right.  4».  Nor  does  possession  by  violence,  as  long  as  it 

Said  title,        continues,  give  any  such  right  41.     These  are  also  princi- 

**■  pies  of  the  common  law. 

§  15.  #ne  in  actual  possession  proved,  is  presumed  to  con- 
tinue so  till  the  contrary  is  shown.  Art.  42.  If  the  posses- 
sor die  before  he  acquires  the  prescriptive  right,  and  his  heir 
continues  in  possession,  their  possessions  are  joined,  to  con- 
stitute such  right  in  thirty  years  :  so,  as  to  grantor  and  gran- 
tee, seller  and  buyer,  testator  and  legatee :  so,  all  those  who 
possess  successively,  having  right  the  one  from  the  other, 
43  ;  but  the  succession  must  be  without  interruption,  44. 

Said  title,  M--  §  ig.  Limitation  or  prescription  does  not  aid  those  who 
possess  for  others,  how  long  soever  they  possess ;  as  farmers, 
tenants,  depositaries,  usufructuaries,  and  others  having  only 
a  precarious  tenure  in  the  owner's  name.  Art.  45.  Nor 
more  than  they,  can  other  heirs  prescribe.  46.  But  if  each 
convey  by  a  title  that  transfers  property  lo  others,  these  ven- 
dees may  prescribe.  47. 

Raid  title,  £•.  §  17.  One  may  prescribe  or  plead  acts  of  limitations  in  bar 
of  an  obligation  he  has  given  ;  but  cannot  change  his  own 
title-  49. 

Sudtitle,2f).  §  ig.  Prescription  interrupted,  or  acts  of  limitations  ren- 
dered unavailing.     This  is  done  in  several  ways  ;  as  if  the. 
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possessor  be  deprived  of  the  possession  of  the  things  year   Ch.   161. 
or  more,  by  the  old  owner,  or  even  a  third  person  ;  or  when   Art.  16. 
the  possessor  has  been  cited  to  appear  before  a  court  of  justice,    \^-v-w 
on  account  of  the  property  or  possession  ;  also  by  "such 
demand,    whether    the   suit   has   been    brought    before    a 
court  having  a   competent  jurisdiction   or  not"   Art.  50, 
51,  58. 

§  19.  Limitations  or  prescriptions  that  bar  rights  to  recc-  ^  ut-  *** 
vef  debts  or  property,  cease  to  run,  ';  whenever  the  debtor 
or  possessor  makes  acknowledgment  of  the  right  of  the  per- 
son whose  title  they  prescribe  "  Art.  58.  So,  is  the  effect  of 
a  citation  given  to  a  debtor  in  aolido,  to  appear  before  a  court 
of  justice  ;  or  the  acknowledgment  made  by  such  debtor ; 
and  as  to  all  other  co-debtors,  and  even  their  heirs  ;  but  such 
citation  to  one  of  the  co-heirs  of  a  debtor  in  aolido,  or  the  ac- 
knowledgment of  such  co-heir,  does  not  prevent  such  limita- 
tions running,  "  with  respect  to  the  other  co-heirs,  even  in 
the  event  of  a  debt  being  on  a  mortgage,  if  the  obligation  be 
cot  indivisible  ;"  but  so  prevents,  &c.  only  as  to  the  share  of 
such  heir;  so  to  prevent,  &c.  as  to  the  whole  debt,  all  the 
heirs  of  the  deceased  co-debtors,  have  been  so  cited,  or  have 
acknowledged  the  debt.     Art.  54. 

§  SO.  The  citation  of  the  principal,  or  his  acknowledg-  SaMlit.SO. 
ment,  prevents  the  statutes  running  as  to  the  surety.  55. 
Minors  and  persons  under  interdiction,  can  be  prescribed 
against,  only  in  cases  provided  by  law.  56.  The  statute  runs 
not  as  to  baron  and  feme ;  they  cannot  plead  it  against  each 
other.  57.  But  it  may  be  pleaded  against  her,  with  her  hus- 
band, as  to  all  the  property  belonging  to  them,  and  managed 
by  him,  saving  her  recourse  against  him  ;  5S  :  but  not  against 
her  as  to  property,  making  part  of  her  dowry.  59.  "  Prescrip- 
tion is  equally  suspended  during  marriage  :  1.  When  the 
wife  can  only  be  entitled  to  an  action,  after  having  chosen 
between  accepting  or  renouncing  the  community  :  2.  When 
the  husband  having  sold  an  hereditary  estate  of  his  wife,  with- 
out her  consent,  is  bound  as  a  warranty  for  the  validity  of 
eiich  sale;  and  in  every  case  where  the  action  of  the  wife 
may  be  prejudicial  to  her  husband."  Art.  60. 

§  81.  The  statute  does  not  run  against  a  debt  depending  ""  *"■  M' 
on  a  condition,  till  it  has  arrived ;  nor  on  account  of  a  war- 
ranty, till  the  eviction  takes  place ;  nor  against  a  debt  paya- 
ble on  a  certain  day,  until  the  day  has  arrived.  Art.  61. 
(These  too,  are  common  law  principles.)  Nor  against  a  be- 
neficiary heir,  with  respect  to  the  debt  due  to  him  from  the 
estate  ;  but  does  run  against  a  vacant  estate,  though  no  cu-  • 
rator  has  been  appointed  for  it.  62.   So,  it  runs  during  the 
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Ch.  161.  three  months  allowed  for  making  the  inventory,  and  the  tarty 

Jlrt.  16.    days  for  deliberating.  63. 

^•v-^/  §  22.  Prescription  is  not  computed  by  hours,  but  by  days; 
but  it  takes  place  only  after  the  last  day  is  completed,  by 
law  required.  64,  said  tit.  20. 

§  23.  Ten  and  twenty  years.  "  A  mau  who  becomes  pos- 
sessed of  an  immoveable  estate,  fairly,  and  honestly,  and  by 
virtue  of  a  just  title,  may  prescribe  for  the  same  after  the 
expiration  of  ten  years,  if  the  true  proprietor  resides  in  the 
territory,  (Louisiana ;)  and  after  twenty  years,  in  case  the 
said  proprietor  resides  abroad."  Art.  67.  (What  is  just  title 
see  art.  68  ;  this  title  well  explained,  note  4,  above.)  And 
if  part  of  the  time  in  and  part  not,  two  years'  absence  is  com- 
puted equal  to  one  in  the  state.  Art  66,  said  tit.  20. 

§  24.  If  a  title  be  defective  as  to  form,  it  cannot  be  alleg- 
ed as  the  ground  of  ten  or  twenty  years'  prescription.  Art.  70. 
A  man  is  always  presumed  to  have  possessed  fairly,  and  hon- 
estly, until  his  adversary  prove  the  contrary-  71-  And  it  is 
enough  to  have  commenced  the  possession  fairly  and  honest- 
ly. 72,  said  tit  20. 

§  25.  Architects,  &c-  After  ten  years  "  the  architect  or 
undertaker  is  released  from  all  responsibility  with  respect  to 
stone  or  brick  buildings ;  and  five  years  will  release  him 
equally  with  respect  to  frames  filled  up  with  bricks  or  wood 
in  buildings."  73,  said  tit  20. 

§  26.  Slaves  may  be  prescribed  for  in  half  the  time  re- 
quired for  the  prescription  of  immoveable  estate.  74,  said 
tit.  SO. 

§  27.  Moveable  things,  fyc.  three  years.  Art.  75,  this  twen- 
tieth title  provides,  that "  if  a  man  has  had  a  public  and  no- 
torious possession  of  a  moveable  thing,  during  three  years, 
in  the  presence  of  the  person  who  claims  the  property  of  the 
thing,  said  person,  being  a  resident  within  the  territory, 
is  presumed  to  have  known  the  circumstance  of  the  posses- 
sion ;  and  the  property  becomes  vested  in  the  possessor,  un- 
less the  thing  has  been  stolen."  Said  tit.  20. 

§  23.  But  nevertheless,  "  if  the  thing  stolen  has  been  pur- 
chased by  the  possessor,  at  a  public  market,  or  at  a  fair,  or  at 
public  auction,  or  from  a  person  dealing  in  similar  commodi- 
ties, the  former  possessor  can  only  obtain  possession  of  the 
thing,  by  paying  the  possessor  the  purchase  money.  76,  said 
tit.  20. 

§  29.  Claims  limited  to  one  year ;  as  of  schoolmasters,  or 
teachers,  for  lessons  given  by  the  month,  unless  settled,  or  a 
note  given, — are  sued,  &c. :  so,  of  tavern-keepers,  of  board- 
ing-houses, and  inns ;  of  workmen  and  day  labourers,  and 
annual  domestic  servants.  77. 
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§  SO.  Arrears  of  life  annuities,  alimony,  rint  of  house  and    Cb.  189; 
rural  estates,  the  interest  of  money  lent,  and  every  thing      Art.  1. 
generally   to  be  paid   by  the  year,  or   at  shorter  periods,   s^v^s 
may  be  prescribed  against  at  the  expiration  of  five  years. 
Art  78. 

§  31.  «  The  several  species  of  prescriptions  mentioned  in 
the  two  preceding  articles,  ran  against  minora  and  interdict- 
ed persons,  reserving  to  said  persons  all  such  remedies  as 
they  may  have  against  their  tutors  or  curators."  79,  said 
tit-  SO. 


CHAPTER  CLXII. 

PLEA— NIL  DEBET,  AND  NON  EST  FACTUM. 


'    Art.  I.  Nil  debet.    §  1.  As  above  observed,  is  the  general  DoupM,r. 
issue  in  debt,  and  cannot  be  pleaded  to  debt  on  a  single  bill  gjjj!_i  ^p. 
under  seal  j   because,  where  a  man  has  bound  himself  in  a  see! 
single  bond,  under  seal,  and  without  condition,  he  cannot  be 
permitted  to  say,  he  does  not  owe,  so  long  as  that  bond 
stands  against  him.     But  wherever  the  action  is  not  founded 
on  the  very  deed,  bat  in  all,  or  in  part,  on  matter  subsequent, 
or  condition,  there  nil  debet  is  a  good  plea. 

§  2.  Nil  debet  is  a  good  plea  in  debt  on  judgment,  where  i  E.p.270, 
the  officer  levies  the  debt  on  the  execution,  and  does  not  re-  Cole  t, 
turn  it;  because  it  is  then  a  matter  of  fact,  whether  the  money  uC^n'^al" 
has  been  levied  or  not.    But  it  is  a  bad  plea  if  the  writ  be  re- 
turned ;  for  then  he  is  bound  by  the  return,  and  the  satisfac- 
tion is  of  record. 

§  3.  In  debt  for  a  bequest,  founded  on  a  will,  nil  debet  is  a  tfac- Abr- 
good  plea ;  for  a  will  is  no  specialty,  and  payment  of  the  le- 
gacy need  not  be  evidenced  by  deed.  _ 

Where  the  deft,  never  was  chargeable,  onerori  non  debet  is  £^  rS™! 
a  good  plea,  as  he  does  not,  and  never  did,  owe  any  thing.      t\i. 

§  4.  In  debt  on  an  obligation,  conditioned  to  pay  money,  era.  Jam. 
lie,  the  plea  must  be  in  discharge  of  the  condition,  and  not  S54,  Nealn. 
of  the  obligation  ;  for  it  is  a  debt,  or  not,  as  the  condition  is,  jjj***"1^* 
or  is  not  performed  :  and  in  this  case  l^a  P^5*  should  have  B^  AbJ._  87i 
been,  that  the  pit.  accepted  a  load  of  lime  in  satisfaction   of 
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Oh.  163.    the  sum  mentioned  in  the  condition  of  the  bond ;  (ot  the  bond 
Sri.  1.     itself  cannot  be  discharged  without  specialty.  Yelv.  192. 
i^hy^is        §  5.  Nil  debet,  as  to  rent ;  see  Rent  and  Covenant ;  and 
Stra.778.       the  distinction  above,  if  the  deed  be  tha  foundation,  or  only 
a  Saun.  133.   matter  of  inducement.     Nil  debet  is  no  plea  in  debt  brought 

by  the  assignees  of  a  bail  bond. 
Bnl.  N.  P.  §  6.  Debt  for  rent.    Plea,  nil  debet.     Deft,  cannot  give  in 

176,  m-—   evidence  disbursements  for  necessary  repairs,  where  the  pit. 
— Grt'u  E.   '9  bound  to  repair,  for  he  might  have  covenant  against  him  ; 
see,  contra,    but  may  give  .evidence  of  entry  and  eviction  by  the  pit.  Other- 
-3  Snlk.  873.  wise,  if  the  lessor  enter  by  virtue  of  a  power  reserved,  or  as  a 
mere  trespasser,  and  the  lessee  be  not  evicted,  this  is  no  sus- 
pension of  the  rent.  Eviction  or  suspension  may  be  pleaded. 
6  Con.  D.         §  7.  In  debt  for  so  much  rent,  on  nil  debet,  where  the  rent 
6<5.'-"T3yCo*   0US,lt  *<•  °o  apportioned   for  part,  the  pit.  shall  recover  the 
49  "       en    residue ;  and  if  the  pit.  demand  more  than  is  due  of  his  own 
shewing,  on  nil  debet,  after  verdict,  he  may  remit  the  surplus. 

5  Com.  D.  §  8.  Nil  debet  is  a  good  plea  in  debt  against  an  executor 
«iq'"'  San'  or  &a>ministrator,  upon  a  devastavit,  after  judgment  against 

him,  though  mixed  with  matter  of  record. 

6  Com.  D.  §  9.  So,  in  debt  on  a  specialty,  to  pay  aa  much  money  as 
eaj.  A  owes,  nil  debet  is  a  good  plea ;  for  it  is  no  sum  certain,  but 

it  must  be  ascertained  by  averment. 
iSalk.384.        §  10.  It  is  said  in  some  books,  that  if  a  release  be  given,' 
— 1  Seund.     the  deft,  may  plead  nil  debet,  for  then  he  owes  nothing  ;  but 
m^tSk"  See  ^e,eMe  :  80tl  ought  to  conclude  to  the  country  ;  and  the 
CT3.  '   pit.  ought  to  join  issue,  or  the  release  may  be  pleaded. 

6  Com.  D.  §11-  But  where  the  deft  has  matter  of  excuse,  or  dis- 
026.-2  Mod.  charge,  he  cannot  ptead  nil  debet ,  nor  to  debt  for  a.  penalty, 
h*h^v£~   'n  an  *n^enture  to  perform  covenants  ;  nor  to  debt  on  a  bail 

*   '  bond;  nor  for  an  annuity  granted  by  deed. 

t  Will.  10.         §  18-  But  nil  debet  on  a  bond,  may  be  good  after  verdict, 
Aiionjiuous.  though  bad  on  general  demurrer ;  hut  bad  on  a  general  demur- 
&$>&'        rer> wnere  there  is  no  verdict :  not  to  debt  on  a  recognizance, 
nor  to  any  action  on  a  record  or  specialty,  except  where  mere 
inducement;  and  as  above,  for  the  plea  of  nil  debet,  in  sundry 
cases,  as  in  debt  for  penalties,  &c.r  see  the  several  heads- 
*  Bm.  Abr.        §  13-  M" tne  debt  be  due  by  simple  contract,  nil  debet  is  a 
S4.— Hob.     good  plea. 

S1B-  §  14.  In  debt  for  £10,  goods  sold.  Plea,  that  after  the  sale, 

5  Imt.  CI.  he  gave  to  the  pit.  a  bond  for  securing  payment  of  that  sum, 
m-  by  which  the  deft,  became  obliged  to  the  pit.  to  pay  him  that 

sum  at  a  day  mentioned  in  the  bond. 
(laitCk  §  15-  P'ea>  that  he  did  not  commit  wilful  perjury  against 

1M,  170.       the  fofm  of  the  statute,   6>c.  in  debt.     So,  in  debt,  plea,  he 
did  not  keep  a  gaming-house,  &c. 
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§16.  On  nil  debet,  an  executor,  during  minority,  may  give  Ch.  163. 
in  evidence,  that  the  minor  came  of  age,  and  that  he  deliver-  Art.  2. 
ed  the  effects  over  to  him.      1  Esp.  305 ;  1  Mod.  174.  t^v^/ 

§  17.  Where  the  record  or  specialty  is  but  matter  of  in-  l  Saund.  39, 
duceme.nl  to  the  action,  and  matter  of  fact  is  the  foundation  of  n°te  ,bltd  >a 
it ;  nil  debet  is  a  good  plea.  Aa  in  debt  for  rent,  by  inden-  p"""  p'3ee 
ture,  or  for  an  escape,  or  on  a  devastavit,  the  judgment  or  in-  B],0  2  stn. 
demure  iv  hul  inducement ;  and  the  arrears  of  rent,  the  escape,  178.— 8  Mod. 
and  the  devastavit,  are  the  foundation  of  the  action.  But  l^Z^i^' 
otherwise,  if  the  action  is  grounded  on  the  deed  or  record ;  170,  Warren 
there,  nil  debet  is  not  a  proper  plea.  So,  if  facts  be  mixed  v.  Conactt. — 
with  the  record  or  deed,  as  in  an  action  by  the  sheriff's  as-  M^J^m 
signee  of  a  bail  bond,  nil  debet  is  not  a  proper  plea.  5  Burr.  B'7S0* 

3536:  Hart  v.  Wiston ;  3  Saund.  187,  a.  n. 

§  18.  Debt  for  rent.  Declaration  atales  the  lease  by  inden-  g^™"*;?96* 
ture,  to  bold,  Sic.  lessees  entry  and  possession,  in  virtue  of  the  seo  a  BQll' 
lease,  and  £260,  five  years'  rent  in  arrear,  on  ,  whereby  cwp.  589, 

an  action  accrued,  &c-     Nil  debet,  as  to  £53,  part  of  the  Warner  ». 
£260,  and  issue ;  and  as  to  the  residue,  deft,  assigned  before  Tbe°>"ld. 
toe  rent  became  due-     JViV  debet  is  a  good  plea  here,  for  the 
reasons  above :  the  indenture  is  only  inducement,  which  the 
pit.  need  not  state  in  his  declaration,  where  the  lease  is  of 
land ;  but  otherwise,  of  an  incorporeal  hereditament,  lying 
in  grant,  which  cannot  be  without  deed.  So,  of  this  the  assign- 
ment must  be  said  to  be  by  indenture.     It  was  necessary  at 
common  law,  and  the  statute  of  frauds,  39  Ch.  II.,  "does  not 
apply  to  cases  of  incorporeal  hereditament ;  for  they  were  sSaund.303, 
not  within  the  mischief  intended  to  be  remedied  by  it.     Judg-  citea  3  Co- 
meat  against  Gover,  for  £308,  the  said  residue.     This  was  a  U'™^!*) 
lease  of  tithes.     As  to  lands,  >t  is  settled  if  the  lessee  assign  xhnnbj  *.* 
his  term,  and  the  lessor  accepts  the  assignee  as  his  tenant,  he  Plant, 
cannot  have  debt  for  rent  incurred  after  (he  assignment,  be- 
cause the  acceptance  of  rent  extinguishes  the  privity  of  eon- 
tract  which  was  created  between  them  by  the  lease,"  though 
be  may  have  an  action  of  covenant,  upon  the  express  cove- 
nant, by  the  lessee,  to  pay  the  rent;  but  the  lessee  may 
bring  debt  against   the  assignee,  on  the  privity  of  estate 
there  is  between  them,  in  virtue  of  die  assignment. 

Art-  2.  Non  est  factum.  §  1.  This  plea  only  means  that  Seecoyenant 
toe  party  did   not  seal  and  deliver  the  deed  said  to  be  his.  •■  l9'~Jfiske 
If  the  party  never  made  thB  deed,  this  plea  is  obviously  prop-  g^4  115.—  ' 
er.     So,  if  he  made,  and  since  made,  it  has  been  so  altered  ranom,  in 
by  erasure,  interlineation,  &c.  as  to  avoid  it :  this  plea  is  also  J?n"  r- 
proper.     In  this  case  the  party  pleads  actio  non,  because  he'  {joj^jj j"*' 
says  the  deed  therein  supposed  to  be  made  by  the  said  S.  q.  4ao,&e. 
Harris,  (the  intestate,)  therein  named  is  not  the  deed  of  the 
said  B.  Harris,  as  is  above  supposed  by  the  pit. ;  and  there- 
vol.  v.  53 
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Ch-  162.  of  puts  himself  on  the  country,  and  issue.    Here  Ihe  party 
jSrt.  2.     pleads:   l.rfctionon;  the  old  form  commonly  was,  ought  not 
\_^-v-^>    to  be  charged  with  the  debt,  ^-c.  by  virtue  of  the  writing  obli- 
gatory aforesaid  ;  because  he  said  that  that  writing  obligatory 
"is  not  his  deed,"  and  issue :  S.  The  party  denies  the  deed 
produced  is  his  deed  :  and  3.  He  offers  an  issue  on  this  plea. 
This  is  the  best  form  of  pleading,  even  when  the  deed  is  sub- 
ta~ %  Mod    se1uent]y  avoided  by  rasures,  &c.     On  this  point,  Holt,  C. 
218.— l  Etp.  J-  said,  all  the  special  nan  est  factums,  in  case  of  rasure  and 
see.  escrow,  are  impertinent ;  for  thereby  the  deft,  brings  the  proof 

upon  himself:  whereas,  if  he  plead  not  his  deed  generally, 
he  turns  the  proof  of  whatever  is  necessary  to  make  it  his 
deed,  on  the  pit.     And  further,  if  one  plead  raaurc,  and  so 
5  Ins  Cl '     ILOt  bis  deed,  he  must  rest  on  the  romtre  alone.     On  a  special 
227, 228.—    non  est  factum,  the  party  so  pleading  takes  the  onusprobandi 
il  Co.  1*7.     on  himself:  he  pleads  actio  non,  because  be  says,  that  on 

Pigoticme.   ^  aj (  ne  maje  tije  writing  obligatory  aforesaid,  for 

the  sum  of  $100,  and  that  writing  containing  in  it  only  that 
sum  of  $100,  sealed  with  his  seal,  and  then  as  his  deed  de- 
livered to  the  pit.  And  the  deft,  further  says,  that  after 
making,  sealing,  and  delivering  the  same  writing,  the  pit.  at 
— —  rased,  and  put  out  of  and  from  that  writing,  the  afore- 
said sum  of  $100 ;  and  in  the  same  place  did  write  and  insert 
the  aforesaid  sum  of  $200,  whereby  the  writing  aforesaid  be- 
came void  in  law ;  and  this  he  is  ready  to  verify.  Pit.  may 
specially  reply,  that  before  the  sealing  and  delivery  of  the 
writing  aforesaid,  this  alteration  was  made,  and  state  how, 
and  traverse  the  alteration  stated  by  the  deft,  hoc  paratus. 
Rejoinder  may  be,  that  after,  j-c  the  alteration  was  made, 
as  in  the  plea  and  issue.  This  makes  the  pleadings  unneces- 
i  Mor.  £.  sarily  long  and  tedious.  Generally,  if  the  party  plead  a  re-. 
305.— 5  Co.  lease,  rasure,  or  other  special  matter,  to  avoid  the  deed,  he 
1101  must  conclude  si  actio. 

Hob.  73,  lie.      §  2.  Non  est  factum  not  pleadable-    Though  the  deed  be 
--3Mw,E.    void,  there  are  many  cases  in  which  the  deft,  cannot  plead, 
not  his  deed,  though  it  be  void,  or  rather  voidable.     But  he 
2  Wilt.  must  avoid  it  by  special  pleading  ;  as  if  the  bond  be  usuri- 

352.-5  Co.  ous,  or  a  bond  to  a  sheriff,  on  the  23  H.  VI.;  or  voidable 
JJJ>  ,".'*, of  for  illegal /consideration,  infancy,  duress.  And  if  a  statute 
— lMor"  E.  actually  declares  a  deed  void,  it  must  be  avoided  by  special 
302.— Stra.  pleading,  and  the  plea  concludes  si  actio.  In  many  cases 
498,  Bar-  the  bond  is  good  on  the  face  of  it,  though  void  or  voidable, 
nard's  ca«e.  as  for  j/urftM)  infancy,  insanity,  fyc.  So,  when  a  deed  by 
statute  is  enacted  to  be  void,  it  must  be  avoided  by  pleading 
Salk.  675.—  tne  special  matter ;  as  if  the  bond  be  given  for  a  gaming 
3tr».'493."     debt,  &c. 
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Generally,  nun  est  factum  is  not  a  proper  plea,  "  where  the  Cn.  16S. 
condition  is  void  in  law  :"  but  the  deft,  ought  to  pray  oyer,  J$rt.  2. 
and  demur,  if  the  illegal  consideration  appears  on  the  face  of  >^v-^/ 
the  deed,  and  if  not,  then  plead  the  special  matter  to  avoid  it.  2  W.  bi. 

Debt  on  bond,  the  deft,  cannot  plead  non  est  factum,  which  11^*^°-*,fon 
denies  any  deed  exists  ;  and  a  tender  of  part,  which  admits  c'n°?  ~  ™' 
something  due  on  the  bond  :  these  pleas  are  inconsistent      jonkjm  «. 

If  a  deed  be  enrolled,  the  party  shall  not  plead  non  est  Edwards. 
factum  ;  for  by  his  acknowledgment,  it  appears  to  be  his  1  Mor.  e. 
deed  ;  but  he  may  avoid  its  operation,  by  pleading  nothing  Ml.— 9H. 
passed  by  it.  VL  M- 

Pit  sues  W.  S.,  and  he  pleads  non  est  factum,  and  the  i  _\jor  e. 
jury  find  that  W.  S.  made  the  bond  by  the  name  of  T.  S.  to  306.— 10  H. 
the  pit. ;  this  verdict  is  for  the  deft.,  because  the  jury  does  Y*I.  7.— 
not  find  it  the  bond  of  W.  S.  Djrw» 279' 

Debt  on  bond,  non  eat  factum  pleaded  by  a  surety,  he  sign-  5  Mu>.  H. 
ed  and  sealed  the  bond,  and  then  in  his  absence  his  name  538,  Smith 
was   inserted  in  the  body  of  it ;  adjudged  he  was  held.     A  Vm  Ctoo**r- 
blank  had  been  left  for  the  surety's  name.     His  executing 
the  bond,  knowing  there  was  a  blank  space  for  his   name, 
was  sufficient  evidence  he  consented  it  should  be  filled  up  ; 
and  he  would  have  been  held  as  an  obligor  if  the  blank  had 
not  been  filled. 

Where  one  may  plead  non  est  factum.  A  deft,  of  the  same  64  L.  E- 
name  with  the  obligor  may  plead  non  tst  factum;  but  as  to  B[  Jfo_e" 
a  deed  to  one,  other  than  the  pit,  but  of  the  same  name,  the  w.  Bl.  1108. 
deft  must  plead  the  special  matter.  I  Mor.  E.  306. 

On  non  est  factum  pleaded,  all  the  attesting  witnesses  muit  fjfej  ^J" 
be  called  and  examined.  And  on  non  est  factum,  special  Evid.  214, 
matter,  as  rasure,  interlineation,  &c.  may  be  given  in  evi-  Sis.— Cm. 
dence.  So,  breaking  off  the  seal,  or  any  material  alteration  |jj-  "J^Jj"? 
made  after  the  deed  is  executed  and  delivered.  So,  if  the  ^—n  Co.' 
deed  was  never  completed.  And  whatever  makes  it  not  the  is?,  8,  Pi- 
party's  deed,  at  the  time  of  the  plea  pleaded,  may  be  given  p>t'i  caw,  ft 
in  evidence  on  non  est  factum.  P«ke,su. 

If  one  be  blind,  or  unable  to  read,  and  the  deed  is  misread  Lj?or E- 
to  him,  he  may  plead  non  est  factum  ;  for  it  is  not  his  con- 
tract, it  has  never  had  his  assent. 

Debt  on  bond.     Plea,  that  a  schedule  was  annexed  to  it,  lMor.E. 
and  disannexed ;  and  so  non  est  factum.     Plea  is  bad,  for  it  rr8 *^^~ 
confesses  the  deed,  and  attempts  to  avoid  it,  not  by  saying  ' 

the  deeditself'a  altered ;  for  then  not  his  deed  ;  but  by  say- 
ing something  annexed  is  altered,  which  confesses  the  deed. 
But  it  had  been  a  good  plea  if  concluded  to  the  court,  si  ac- 
tio ;  for  it  allows  there  was  such  a  deed,  but  at  the  same 
time,  avoids  the  pit's,  action,  by  this  something  annexed  be- 
ing altered. 
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Non  tst  factum  may  be  pleaded  to  a  bail  bond,  dated  and 
made  after  the  return  day  of  the  writ  is  past,  for  the  officer 

.  has  no  power  to  take  such  bond,  and  so  it  is  void;  was  debt 
on  it  by  assignee  of  it;  said  the  pit.,  the  deft,  should  have 

'  pleaded  it  specially. 

Three  execute  a  bond  to  A,  rejected  by  the  magistrate,  and 
then  he  accepts  it  on  a  fourth  obligor  being  added,  his  name 
interlined;  he  executed;  the  bond  is  void, astothe  three, be- 
ing so  altered,  without  their  consent.  O'Neal  v.  Long.  Forme. 
7  Wentw.  365,  399,  418,  413. 


CHAPTER  CLXIII. 


PLEA— NUL  TIEL  RECORD. 


sEfp.270r—  §  l.  Where  debt  is  brought  on  a  judgment;  nut  tiet  record, 
2Borr.l034,  a  ^  proper  piea- 

Bro""n!^4  *#ctio  non  ;  because  he  says  there  is  not  any  such  record 
Inst.  ci.  242,  of  the  recovery  of  the  said  damages  against  the  said  D.  as 
??*^~»  B1"  tMe  P11-  by  *"s  declaration  above  supposes  ;  hoe  paratus. 
Com.  331.      Replication,  precludi  non ;  because  he  says  there  is  such  a 

record  of  the  recovery  of  the  said  damages  against  the  said 

D.  as  by   his  declaration  aforesaid,  is  above  supposed  ;  and 

this  he  is  ready  to  verify  by  that  record ;  or  this  he  prays 

may  be  inquired  of  by  the  record. 
Hob.  209.—      §  2.  Nut  tiel  record,  is  a  good  plea  in  debt  upon  an  escape, 
i  E>p.  270,     against  the  sheriff;  for  the  pit.  declares  on  a  judgment ;  but 
Madox  t.       otherwise,  if  the  writ  on  which  he  levies  the  money  be  not 

returned  ;  for  then  debt  therefor  is  not  On  the  record.  2  Salk. 

566.  On  the  plea  of  nut  titl  record,  a  printed  statute  is  no 

evidence.     1  Phil.  Evid.  307,  308. 
7  °V?'ik  t0         ^u*  '**'  record,  is  no  plea  in  debt  on  a  foreign  judgment. 
whit'ier.      *      If  debt  be  brought  on  a  judgment  of  an  inferior  court,  and 
3  Saik.  296.    nvl  t^l  record  be  pleaded,  that  court  shall  certify  only  the 

tenor  of  the  record-  Our  practice  is  to  produce  a  copy  of  the 

judgment  attested. 
&Wn^wo!      ^ft  P'eat*er  misrectte  a  private  act  of  parliament,  the  ad- 
74^*4*.     '  verse  parly  cannot  demur  ;  but  must  plead  nul  liti  record  ; 
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for  on  demurrer,  it  must  be  taken  to  be  as  pleaded  ;  but  if  Ch.  163. 
be  misrecite  a  public  statute,  the  other  party  cannot  plead  v^v-w 
nW  tiel  record;  but  must  demur. 

If  an  action  be  brought,  and  the  deft-  plead  another  ac-  3  Salk.  295. 
tion  pending  in  another  court,  for  the  same  cause,  and  the 
pit.  replies,  no  such  record,  the  deft,  must  rejoin  that  there  l  Sannd.  92, 
is  such  a  record ;  but  if  pleaded  as  of  the  same  court,  he  can-  ■>• 3? Pi,l>* 
not  so  rejoin  or  demur;  but  may  pray  oyer  of  the  record,  ca>c' 
and   the  court  may  order  it  inspected.     This  was  the  old  3  Salk.  395, 
practice  as  to  the  same  court. 

A  scire  facias  was  brought  against  bail  in  B.  R-  upon  a 
recognizance  in  that  court.  Deft,  pleaded  in  abatement,  an* 
other  scire  facias  depending  in  the  same  court,  on  the  same 
judgment  The  pit  replied,  no  such  record;  and  this  he  is 
ready  to  verify,  as  the  court  shall  consider ;  on  which  there 
was  this  entry :  because  the  court  of,  fee.  will  advise  on  the 
inspection  and  examination  of  the  record,  &c.  before  judg- 
ment rendered,  &c.  day  is  given,  &c.  On  default,  judgment 
against  the  deft.  He  now  urged  that  the  pit  ought  to  have 
waited  for  a  rejoinder.  But  per  Holt,  C.  J.  and  Powell, 
where  the  record  pleaded,  is  in  the  seme  court,  wherein  the 
action  is  brought,  there  nul  tiel  record  is  not  so  proper  as  to 
crape  oyer  of  the  record  ;  and  that  not  at  a  day  to  come, 
but  instantcr ;  but  if  the  pit.  replies,  nul  tiel  record,  it  is  a  ^e  ,  __ 
traverse  of  the  defL's.  plea,  and  such  an  entry  as  is  made  in  Form  of  the 
this  case,  is  the  proper  course ;  and  more  to  the  defi's-  ad-  plea,  7 
vantage  than  craving  oyer  j  because  he  has  a  day  given  him  "ent-  **•■  , 
to  bring  in  the  record ;  and  for  that  reason  it  is  improper  to 
rejoin  that  there  is  such  a  record,  as  it  ought  to  be  where  the 
record  is  in  another  court;  for  in  such  ease  the  B.  R.  award 
a  certiorari  to  such  court ;  and  the  issue  is  tried  by  the  cer- 
tificate; but  we  cannot  award  s  certiorari  to  ourselves. 

§  3.  On  scire  facias  brought  against  bail,  they  pleaded,  that  Ffllk-  $66- 
no  capias  issued  against  the  principal.     The  pit  replied,  g  ™*f  q„_ 
and  set  out  a  capias,  as  by  the  record  appeared-     The  deft  ret—  i* 
rejoined,  no  such  record;  and  the  pit.  surrejoined,  that  there  Mod.  315. 
was  such  a  record ;  and  prayed  a  day  to  bring  it  in.     The 
deft-  demurred  ;  and  the  court  held,  this  manner  of  pleading 
well  enough. 

§4.  When  the  record  of  the  same  court  is  pleaded  by  one  12  Mod.  351. 
party,  the  other  must  reply  nul  tiel  record,  or  crave  oyer  of  —*  ™  ^gr- 
it, and  not  join  issue.    In  this  case  on  the  pit's,  replying,  566^_2 
nul  tiel  record,  the  deft,  rejoined,  habitur  tale  reoordum  ;  Wik.  lis. 
and  Holt,  C.  J.  asked,  to  what  purpose  is  to  join  issue,  upon  Carfh.  453. 
there  being  a  record  of  this  court,  when  we  have  them  ell 
before  us,  and  may  presently  know  the  nutter?    therefore, 
the  rejoinder  is  bad. 
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19  Mod.  267, 

Grantu. 

Burton. 


I  Saund.  W, 
ii.  3,  Pitt  v. 
Knigtit.— 1 
Phi).  Evid. 


3  Mod.  41, 

Manhc. 
Cutler;   to 
one  pen  jit  i 
■  fatal  vui- 

ance,  171. 


Con.  D. 
Pleader,  t 
W.  13. 


Hard.  158.- 
5  Com.  D. 

685,  Pr.  S. 
W.  13. 


§  5.  Scire  facias  against  bail.  They  pleaded  that  no  ca- 
pias issued  against  the  principal.  The  pit.  replied,  that  a 
capias  did  issue,  as  appeared  by  the  record  in  this  court ; 
and  prayed  that  the  record  might  be  inspected.  Deft,  de- 
murred, for  that  the  replication  was  badly  concluded.  De- 
murrer was  set  aside ;  because  the  deft-  tendered  an  issue 
and  the  pit.  joined  with  him ;  and  the  pleadings  were  ended, 
and  nothing  remained,  but  to  inspect  the  record. 

§  6.  The  course  of  replying  a  record  of  the  same  court, -is 
now  altered  in  England.  The  practice  is  to  refuse  oyer  of 
records.  At  present  the  way  is  to  demand  a  note  in  writ- 
ing, of  the  term  and  number  of  the  roll,  where  the  record  is 
filed,  &c. ;  and  if  this  be  refused,  such  plea  is  not  received. 
"Or  the  pit-  in  such  case  may  reply,  nul  tiel  record,  in  the 
same  manner  as  where  the  record  of  another  court  is  plead- 
ed;" and  this  is  the  correct  mode  of  pleading ;  for  the  real 
question  must  be,  if  there  be  such  a  record  as  is  pleaded. 
Praying  oyer  or  inspection  may  be  well  enough  where 
there  is  a  record  of  some  sort,  if  such  as  pleaded,  the  party 
pleading  it  must  have  a  decision  in  his  favor ;  but  against 
him,  if  materially  different ;  but  suppose  there  is  no  record 
at  all,  which  may  often  be  the  case,  found  by  the  keeper  of 
the  records,  what  is  the  court  to  decide.  The  pleadings  end 
with  praying  oyer  or  inspection,  and  lead  to  no  issue  to  be 
decided ;  and  where  there  is  no  record,  praying  oyer  has  too 
much  an  implication,  there  is  one. 

§  7.  Debt  on  judgment  in  a  court  of  record.  If  there  was 
no  such  recovery,  or  the  record  is  mistaken,  the  deft,  may 
plead  nul  tiel  record.  The  judgment  was  for  £2  18s.  Ad. ; 
and  the  declaration  omitted  the  four  pence,  and  did  not  shew 
that  the  four  pence  was  discharged ;  and  on  demurrer  to  the 
declaration,  adjudged  bad.  Plea  was,  no  suck  record;  and 
said,  if  a  debt  on  a  specialty  be  demanded,  the  declaration 
must  be  for  the  whole  sum  ;  if  for  less,  the  pit  must  shew 
how  the  residue  is  satisfied  or  discharged,  &c. 

S  8-  And  this  plea  of  nul  tiel  record,  is  a  good  plea,  though 
the  judgment  be  in  the  same  or  in  an  inferior  court  3  Mod. 
41.  As  in  a  court  baron,  or  hundred  court- 
s' 9.  So,  in  every  case  where  the  record  is  dented,  the  deft. 
shall  say  nul  tiel  record;  and  without  more  it  is  a  complete 
issue. 

$  10.  But  where  the  record  itself  is  shewn  to  the  court  in 
pleading,  the  deft,  cannot  say  nul  tiel  record;  for  by  the 
proferts  in  curia,  it  appears  to  the  court  there  is  such  a  re- 
cord; as  if  letters  patent  are  pleaded,  the  deft-  may  plead 
non  concessit,  but  not  nul  tiel  record. 
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§  11.  If  the  deft,  plead  nul  "tiel  record,  he  must  conclude  Oh.  163. 
to  the  action;  for  if  there  be  no  such  record  as  the  pit.  de-  s^v^/ 
clares  on,  he  ought  not  to  have  or  maintain  his  action.  And  Croft.  14H.— 
to  this  plea  of  nul  tiel  record,  the  pit's,  proper  replication  is,  Com.  D.  Pr. 
that  there  is  such  a  record  ;  and  he  must  add  and  conclude,  ? ■  ?\V?'~~, 
prout  patet  per  recordum.  And  every  plea  must  have  its  pro-  Lev'.sn.— 
per  conclusion  ;  but  sometimes  a  conclusion  is  aided  ou  ge-  Co.  L.  303. 
neral  demurrer,  as  if  only  informal.  •  ^ob-  "^i 

§  12.  If  a  day  he  given  to  produce  the  record,  there  shall  '** 
be  judgment  for  or  against  the  party,  if  he  produces,  or  fails  5°^  vj  _ 
to  produce  it ;  but  au  immaterial  variance  is  no  failure.     3  Hob.aos. 
Lev.  343. 

§  13.  Replication,  nul  tiel  record,  fyc.  The  deft  pleaded  a  S  Bo*,  ft  P. 
judgment  recovered.     The..ptl.  replied,  nul  tiel  record ;  and  ^T'PP""! 
gave  a  day  to  produce  the  record.     To  this  plea,  the  deft.  "'   ° 
demurred.     The  pit.  did  not  join  in  demurrer;  but  finding 
the  record  was  not  produced  at  the  day,  signed  judgment 
Held,  correct;  for  the  replication  constituted  a  complete  issue 
of  fact,  and  the  deft,  should  not  have  demurred. 

§  14.  The  reporter  speaking  of  the  case  Tipping  v.  Jobn-  3  Bo*,  ft  p. 
son,  says  ;  this  seems  to  be  the  proper  method  of  concluding  ^' in  * 
the  replication,  where  the  record  is  of  the  same  court,  and  cites 
Crimerv.  Wickett,  1  Lord  Raym.  550;  Carth.  517.  Where 
the  record  is  of  another  court,  it  has  been  held  correct  to  con- 
clude with  a  verification,  though  it  appears  that  either  way 
will  do;  cites  the  same  case, also  Sandford  v.  Rogers, 8  Wils. 
113;  Barnes,  161,  id.  179S,  and  other  cases. 

§  15.  AW  tiel  record  replied  with  an  averment.  As  on  case 
,on  promises;  deft  pleaded  a  recovery  in  B.  R.  in  bar ;  pit- 
replied  nul  tiel  record,  and  hocparatus  est  verificare,  &c. ; 
and  the  deft,  demurred,  and  shewed  for  special  cause  that  this 
averment  was  ill.  The  court  held,  the  replication  was  very 
well,  especially  as  this  was  a  record  of  another  court;  and 
seemed  to  think  either  way  was  well  enough.  Many  cases 
cited  by  the  counsel ;  as  Barnes,  240 ;  Lilly's  Entries,  7, 
182,  393,  404,  473,  498;  2  Lutw.  945;  I  Ld.  Raym-  550; 
Carth.  517;  Dyer,  227,  228;  3  Lev.  243;  2  Salk.  566; 
Comyns,  533. 

§  16.  Outlawry  of  the  pit.  was  pleaded  in  the  C.  B.  to  an  9  Dyer,  R7, 
•action  there.  Issue  was  nul  tiel  record,  &c-  ;  and  on  it  an  b- 
exemplincalion  of  it,  under  the  seal  of  B.  R.  (the  cause  be-  Cn>.  Jam. 
ing  removed  into  that  court  on  error,)  alone  was  produced.  484.— t  D. 
Held,  this  was  a  failure  of  record:  so,  if  the  outlawry  be  '^'.r1 
reversed  ;  for  it  is  no  record  ab  initio.  Bespondeaa  ouster  13^.  "  ' 
awarded. 

§  17.  In  debt  the  deft,  pleaded  the  pit's,  outlawry.  He  **£■. J- «*• 
replied,  nul  tiel  record;  and  the  case  was,  he  was  outlawed  coMs£_ 
at  the  time  of  the  pleij  but   before   the   day  assigned  for  Cro.  J.  566. 
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Ch.  164.   bringing  in  of  the  record,  it  was  reverted.     Tho  court  order- 
s^w    ed  a  respondeat  ouster. 
Cro-Jan.  §  18.  What  judgment  on  failure  of  record  on  nul  tiel,  &lc. 

588,  DtLwion  Debt  on   contract,  deft  after  imparlance,  pleaded   outlawry 
v.  Lee.  m  for     plt  j-ppHed^  nui  fai  recorj  -  t„d  the  deft  had  day 

to  bring  in  the  record,  and  failed  to  do  it.     Judgment  abso- 
lute given  ;  and  not  respondeat  ouster-     Failure  of  record, 
Esp.  D.  742,  4-c 
Com.  R.  533,      §  19.  Debt  in  the  C.  B.  on  a  judgment  in  the  B.  R. ;  plea, 
wife^"7  *    nui  tiei  reeord-   Held»  sufficient  to  insert  in  the  copy  in  the 
Stradwkk.     isaue  °7  way  °f  replication  to  this  plea,  quod  haoctur  tale 
recordum,  though  not  under  counsel's  hand.    Day  was  given 
to  the  pit.  to  bring  in  the  record.     Admitted  to  be  a  modern 
practice. 
Doag].  97.  §  20.  It  seems  the  court  will  not  take  notice  of  misrecitals 

in  private  statutes,  when  there  is  not  a  plea  of  nul  tiel  record. 
Hob.  179.  ?  8 1 .  On  nul  tiel  record  pleaded,  small  variances  are  not  re- 

garded. As  in  debt  for  au  escape,  and  declared  oe  a  reco- 
very ;  plea,  nul Hel record;  and  in  the  record  certified  there 
were  divers  differences  in  the  continuances  and  in  the  process  ; 
yet  held,  judgment  be  for  the  pit  aa  the  plaint,  count,  and 
l  &BUDd.  92,  judgment  certified,  agreed  with  the  declaration. 

§  82.  When  the  pit-  avers  a  record  in  answer  to  the  defts. 
plea,  nul  tiel  record ;  pit.  concludes  his  replication  thus  : 
and  this  he  is  ready  to  verify  by  the  record,  and  prays  it 
may  be  inspected,  &c.  Form  of  the  plea  and  'replication, 
7  Wentw.  467. 


CHAPTER  CLXIV. 


DEBT.    PLEA— OYER. 


7  imt. Cl.  §  i.  Q^erisanes8enUdpartinpleading,andrelalestooWj 

Coa!^D~aB?  ant*  recor^3-  Of a  bond,  the  deft,  prays  oyer  of  the  said 
—l  Bund.  b'.  writing  obligatory  declared  on  ;  and  it  is  read  to  him  in  these 
words,  (reciting  the  whole  bond  to  the  condition  ;)  he  also 
prays  oyer  of  the  condition  of  the  same  writing  obligatory  ; 
and  it  is  read  to  him  in  these  words,  (reciting  the  condition  ;) 
which  being  read  and  heard,  the  said  D.  says,  &c. :  so,  he 
prays  oyer  of  the  indenture,  and  it  b  read  to  him. 
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§  2.  After  the  oyer  is  craved,  the  deed  is  become  a  par-  Oh.  164. 
eel  of  the  record ;  and  the  court  most  judge  upon  the  whole.  >^w 
3  Salt.  119;  1  Saund.  316. 

§  3.  A  party  cannot  demand  oyer  of  a  deed,  but  in  the  7  Init.  CI. 
term  in  which  it  is  produced  :  nor  of  letters  patent  154.— 1 T. 

§  4.  Denial  of  oyer  where  it  ought  to  be  granted  is  error ;  ^||44}m 
otherwise,  if  granted  where  it  ought  not  to  be  ;  and  if  the  499,"_e  Mod. 
deft,  pray  oyer,  and  the  pit  gives  it,  where  the  deft,  ought  as.— * 
to  shew  the  deed,  this  defective  oyer  is  at  the  deft's.  peril.  £&*■*■'• 
1  Saund.  9b.   n.  1,  2  ;  47,  n.  7.  M9' 

§  5.  The  court  can  dispense  with  oyer,  where  the  deed  is  3  T-  K- 1&15 
lost  by  time  and  accident.    As  in  replevin,  the  bar  stated,  Broolmi*ii  — 
"  that  J.  B.  in  his  lifetime,  and  before  the  making  of  the  in-  Loft.  507.— 
denture,  1757,  by  his  certain  deed  of  release  then  and  there  str»,  use.— 
made,  and  sealed  with  his  seal,  and  which  said  deed  is  lost  and  Cont™,  oj*r 
destroyed  by  lime  and  accident,  for  the  consideration  therein  ^{bu^A 
mentioned,  did  release,  acquit,  and  discharge  the  said  J.  fi.,  lost,  1  Wife, 
his  heirs  and  assigns,  forever,  of  and  from  the  payment  of  !•.— I  Phil. 
the  said  annuity,  or  yearly  rent,"  &c.     To  this  there  was  a  ^_dl  3M> 
demurrer  for  cause,  and  because  the  pit  had  not  brought  the 
supposed  release  into  court ;  and  because  the  deft,  cannot 
have  oyer,  &c. ;  but  the   plea  was  adjudged  good.     Many 
cases  cited ;  and  now  settled  law. 

§  6.  If  the  deft  justify  by  a  precept  of  a  justice  of  the 
peace,  the  pit.   cannot  demand  oyer  of  it     5  Com.  D.  467. 

§  7.  If  one  pray  oyer  of  a  bond,  he  is  not  bound  to  plead  3  ^^  Cli 
till  he  has  it;  but  he  may  plead  without  it,  if  he  will;  but  45,48. 
then  he  cannot  afterwards  waive  his  plea  and  demand  oyer. 

$  8.  As  soon  as  the  party  pleads  with  a  prqfert,  it  is  in-  s<Jk.  119. 
tended  the  deed  is  in  the  possession  of  the  court  The  oyer 
is  of  the  court,  and  the  reading  is  by  it,  and  not  of,  and  by 
the  party.  After  oyer  is  waived,  the  deed  becomes  a  part 
of  the  record,  &c  as  above.  Oyer  is  a  kind  of  plea,  and  may 
be  counterpleaded. 

§  9.  The  deft,  is  not  entitled  to  oyer  of  the  original  record ;  Doogl.  3X7, 
and  if  he  prays  oyer  of  it,  the  pit  may  proceed  without  taking  B°aU  •■ 
notice,  of  it.  Oyer  cannot  be  compelled  of  an  act  of  parliament.  477*  j^,,- 

§  10.  If  oyer  be  granted  of  an  instrument  of  record,  and  it  „,  White.— 
is  set  out,  though  the  party  be  not  entitled  to  such  oyer,  yet  6  Mod.  n.— 
he  shall  be  thereby  entitled  to  take  the  whole  instrument,  as  j.*"*^ 
a  part  of  his  adversary's  plea.     This  was  of  a  private  act  of  R_  -j^  nJ.x 
parliament     Acts  of  parliament  are  not  in  the  power  of  the  ».  Aaorf. 
court :  so,  neither  oyer  nor profert  can  be  of  them :  nor  of  a 
record,  as  letters  patent  enrolled  in  chancery. 
vol  v;  54 
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Cartk  513. 
6  Mod.  303. 

4  Mori.  346 

4  Bnc.  Abr. 
113.— 2 
Salk.  497, 
Roherti  V. 


§  11.  Ot/er  cannot  be  had  till  a  profert  is  made.     Offer  of 

a  deed  or  record  is  to  be  had  by  him  who  is  to  be  charged  by 

.  it ;  and  he  who  pleads  or  declares  on  it,  must  shew  it      And 

'■  to  have  oyer  is  to  have  a  copy,  if  required,  of  every  part  of 

the  deed  including  even  the  witnesses.     Post. 

§  12.  If  the  party  demand  oyer  when  he  ought  not,  it  is 
not  a  proper  cause  of  demurrer,  but  may  be  counterpleaded  ; 
and  the  judgment  will  be,  that  he  answer  without  hearing. 

$  13.  When  the  deft  craves  oyer  of  the  bond  and  condi- 
tion, and  it  is  read  to  him  in  these  words,  &c  the  condition 
becomes  part  of  the  pit's,  declaration,  and  not  of  the  deft'e. 
plea.    la  a  part  of  the  \ft\.'s,  profert. 

S  14.  If  A-  enter  into  a  bond  by  the  name  of  B,  no  advan- 
'  tage  can  be  taken  without  demanding  oyer  of  the  deed :  so,  of 
a  wring  original. 

If  the  deft,  plead  an  indenture,  &c-  the  pit.  cannot  say 
there  are  furlber  covenants  in  it,  without  oyer;  and  the  pit- 
must  demand  oyer  when  he  accepts  the  plea,  and  not  after- 
wards. The  deed  is  in  court  during  the  term  in  which  it  is 
produced  ;  and  during  that  time  only,  can  oyer  be  demand- 
ed of  it. 

i  15.  There  can  be  no  oyer  after  imparlance. 

In  debt  on  a  bond  to  perform  an  award.  Plea,  that  no 
award  was  made.  The  replication  sets  forth  an  award  with 
a  profert.  The  deft  craved  oyer,  and  demurred  for  variance 
between  the  award  read  and  the  one  set  forth  in  the  replica- 
tion. Judgment  must  be  for  the  deft.,  if  the  variance  be  ma-_ 
terial  ;  bul  otherwise,  if  in  a  void  part. 

S  16.  If  the  deft-  craves  oyer  of  the  bond  and  condition, 
and  sets  out  in  his  plea  the  condition,  omitting  the  reciting 
part,  it  is  bad  ;  and  the  pit.  may  sign  judgment  as  for  want 
of  a  plea,  or  the  court  will  quash  the  plea. 

$  17.  In  debt  against  an  administrator,  on  the  bond  of  the 
intestate,  the  deft,  craved  oyer  of  the  bond  and  condition, 
and  read  to  him  :  and  the  condition  was  for  the  performance 
of  covenants  in  an  indenture  made  between  the  pit.  and  the 
intestate.  Then  the  deft  prayed  oyer  of  the  indenture 
mentioned  in  the  condition,  though  it  was  not  in  court,  and 
h  is  read  ;  and  then  he  pleaded  ;  and  the  pit.  demurred  spe- 
cially; so  that  the  indenture  was  not  in  court  It  should 
have  been  produced  by  the  deft,  under  the  pit's,  hand  and 
seal,  and  when  it  was  made,  and  the  substance  of  it,  that  if 
it  should  be  misrecited,  or  a  wrongdeed  set  forth,  the  pit 
might  plead  non  eat  factum.  But  no  oyer  can  be,  if  the  pit' 
make  no  profert. 
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§18.    In   debt  on   bond    for  performance  of   covenants   Ca.  164. 
in  an  indenture,  the  deft,  craves  oyer  of  the  condition,  and    •^■v^' 
pleads  he  has  the  indenture  in    court,  and  that  there  are  no  1  Saund. 
covenants  in  it  to  be  performed ;  and  hoc paratus-     The  pit.  306.— 3 
craved  oyer  of  the  indenture,  which   was  entered  in  these  Sti     130' 
words,  &c.  ;  and    it  appearing  there  were  several  covenants 
in  it   to  be  performed,  he  demurred   to   the  defi's  plea;  so 
that  it  appearing  judicially  to  the  court,  that  he  pleaded  a 
false  plea,  and  averred  against  the  truth  of  what  appeared 
in  the  indenture ;  therefore  the  pit.  need  not  shew  any  matter 
of  fact  in  his  replication  to  maintain  his  action  ;  but  it  is  more 
proper  for  him  to  demur. 

§  1 9.  To  have  oyer  of  each  part,  there  must  be  oyer  pray-  IAngnw*  v. 
ed  of  each  part;  as  of  the  bond,  then  of  the  condition,  and  wul™'288 
so  of  an  endorsement. 

§20.  Debt  on  a  bond  with  condition  to  perform  covenants  s  Mod.  237, 
in  a  certain  indenture  mentioned  ;  of  it  the  deft,  craved  oyer,  |??'£°!,t,• 
and  read  to  him,  and  one  of  the  covenants  in  it  was  that  the      """S™- 
deft-  would  safely  give  up  to  the  pit.  the  goods,  "a  particu- 
lar list  whereof  was  written  on  the  back  of  the  indenture." 
The  deft,  pleads  performance  generally,  to  which  the  pit. 
demurred. 

§31.  The  Court  held,  1.    That  when  one  is  bound  to- per-  SSaIk.498. 
form  covenants  in    an  indenture,  in    an  action  on  such  bond,  SiS'wkJ; 
the  deft,   in   order  to  discharge  himself,  ought  to  shew  the  sqs.--1 
said  deed  to  the  court,  that  they  might  see   what  the  cove-  Vent.  37.— 
nan  Is  were  ;  for  he  cannot  shew  that  he   has  performed  all,  K-^lwmj,  71. 
without  shewing  what  he  was  to  perform;  and  therefore  he 
ought  to  recite  the  indenture  in  his  plea,  whereof  be  is  sup- 
posed to  have  a  counterpart;  but  if  he  never  had  a  counter- 
part, or  had  lost  it,  upon  oath  thereof,  the  court  will  compel 
the  pit.  to  give  him  a  counterpart,  in  order  to  set  it  out  for 
his  defence. 

§  22.    2.   "That  though  the  pit.  in  this  case  was  not  com-  jjj">-  *»■■ 
pellabk  to  give  him  oyer  of  the  deed,  yet  if  he  will  do  it,  it       ' 
will  suffice  for  the  deft  to  plead  upon." 

§23.  3.  "That  the  endorsement  here,  at  the  time  of  seal-  Strs.  IB, M7, 
ing  and  delivery  of  the  deed,  was  part  of  it;  and  therefore  J^lJJ^8' 
oyer  of  the  body  of  the  deed,  without  oyer  of  the  endorse-  ganna.  9,  by 
ment,  was  not  a  complete  oyer  of  the  deed,  the  deed  relating  William*, 
to  the  endorsement,  and  therefore  not  perfect  without  it ; 
and  it,  in  this,  differs   from  an  obligation  with  a  condition 
endorsed ;  for  there  may  be  oyer  of  the  obligation  without 
any  of  the  condition  ;  and  jf  one  crave  oyer  of  the  obligation, 
he  shall  not  upon  that  have  oyer  of  the  condition,  because  the 
obligation  is  complete  and  perfect  without  the  condition,  and 
does  not  refer  to  it." 
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Ch.  164.  §24.  4.  "If  the  endorsement  were  after  the  sealing  and 
s^v^'  delivery  of  the  deed,  and  at  another  time,  it  is  a  new  deed  ; 
and  in  that  case,  if  a  bond  were  to  perform  articles  in  one 
deed,  and  that  deed  refers  him  to  another,  there  to  discharge 
himself,  he  must  shew  the  matter  in  the  second  deed  that  is 
referred  to  from  the  first. 

§25.  5.  "Here,  where  the  pit.  gave  the  deft,  an  incom- 
plete oyer,  viz-  of  the  deed   without  the  endorsement,  he 
ought  not  to  have  rested  satisfied  therewith,  but  to  set  forth 
further  the  whole  purport  of  the  endorsement,  or  averred 
there  was  none."     Judgment  for  the  pit. 
l  Stra.  tS7,       §  86.  Where  the  deft,  pleads  a  deed,  the  pit  cannot  reply 
CfabV'        new  matter  m  *l»  Dut  mu8t  Mt  •*  oat  on  °yer- 
tstra  1198        §S''  Id  i*bt  on  a  bond  it  was  adjudged,  that  where  a 
Whits  v.    '  bond  is  in  the  hands  of  a  third  person,  the  court  will  oblige 
Montgon-      him  to  produce  it,  and  give  oyer.     Here,  the  deft,  craved 
erjr,  1241.      oyer  ;  and  the  bond  was  in  the  hands  of  an  attorney,  who  re- 
fused to  produce  it.     The  court  "made  a  rule  on  him,  to 
give  oyer  of  the  bond,  and  produce  it  at  the  trial,  if  required 
by  the  pit."     A  deft,  who  has  oyer,  is  not  bound  to  insert  it 
in  his  plea. 
5  Com,  D.         §  a8*  When  there  is  oyer  of  a  deed  in  a  declaration,  it  be- 
407.        '     comes  a  part  of  the  declaration  ;  for  the  pit.  makes*  prq/ert 

of  it,  and  the  court  reada  it. 
Fort,  354,  §  29.  If  the  pit  bring  an  action  of  covenant,  and  in  his 

Ban  v.  declaration  omit  to  state  any  covenant  contained  in  bis  deed, 

quarry.        no  advantage  can  be  taken  of  this,  by  the  deft,  without  crav- 
ing oyer. 
1T.B.1M.-      §  30.  One  has  no  right  to  have  oyer  of  a  record,  as  of  an 
BCom.  D.     0rj£inai  wrjt. 

If  oyer  be  demanded  of  a  deed  shewn  in  a  plea,  it  becomes 

part  of  the  plea :  so  as  to  the  declaration. 
lSavnd.SlT.      §31.  If  debt  be  brought  on  a  recognizance,  the  deft  can- 
— 5  Com.  D.  not  have  oyer  of  it,  if  not  acknowledged  in  tbe  same  court; 
Pleader,  P  I.  for  a  recognizance  in  chancery  or  other  court,  is  not  brought 
Popb  502.     into  court  aa  a  bond  is;  and  the  other  court,  in  which  sued, 

has  oo  power  to  order  in  the  original. 
5  Com.  p.         §  32.  If  one  demand  oyer  of  a  deed  not  in  court,  it  is  bad 
468,-Wiilei,  on  a  special  demurrer ;  but  not  on  a  general  demurrer. 
"    '  §33.  After  oyer,  the  deft,  may  plead  the  general  issue 

without  taking  notice  of  the  oyer.    By  it  the  deed  becomes 

a  part  of  the  declaration  or  plea,  in  which  offered. 

Brooke.  §  34.  The  deft,  shall  not  have  oyer  of  a  record,  when  only 

Oj'fi  S^Ifl,  conveyance  to  the  action,  as  in  escape ;  nor  in  debt  on  a  re- 

Com-D.460.  C0Tery  ia  an  inferior  court ;  for  it  remains  there:  nor  of  a 

1  record  in  another  court:  nor  when  he  is  party  to  it  1  Saun. 

9 ;  5  Co.  75. 
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§  35.  After  oyer,  the  deft,  may  plead  nul  tiei  record,  Ca.  165. 
without  inserting  the  oyer ;  and  the  pit  if  he  pleases,  may  Art.  1. 
insert  it  in  his  replication ;  and  the  deft,  shall  not  plead  ^v%/ 
condition  performed,  before  oyer  of  the  bond  :  so,  he  must  Wit  97, 
crave  oyer  of  an  indenture  before  he  pleads  covenant  per-  Sinuondi  t. 
formed,  in  covenant  on  it.  s  c£Tl£~ 

§  36.  If  ooe  plead  a  deed  operating  under  the  statute  of  439,  470, ' 
uses,  there  is  no  need  of  a.profert.     If  on  oyer,  ooe  party  l  Surad.  Bb, 
misrecite  it,  the  other  may  be  relieved  by  praying  the  deed  D*  *• Je~ 
may  be  enrolled  in  hmc  verba-  1  Stra.  887,  Stibbs  v.  Clough ;  Jy!"*    "' 
earth.  301. 

§  37.  The  bond  and  condition  are  considered  as  distinct 
Hence,  there  may  be  oyer  of  one  without  any  of  the  other. 

i  38.  The  pit.  need  not  state  more  of  his  deed,  than  makes.  ** ™£%P 
for  him  ;  and  if  he  omit  a  part  the  deft  thinks  material  for  }„'_  „_ 
him,  his  proper  mode  is  to  pray  oyer,  and  after  setting  it  Wright;  at 
out,  "  in  these  words,"  to  demur,  &c.    By  doing  this  the  ]"Fi 2  Bo»- 
deft,  can  compare  one  part  of  the  deed  with  another,  and        '  12)  !B" 
from  the  whole,  shew  the  true  meaning  of  the  parties,  or  the 
legal  effect  of  the  deed.     This  was  done  in  Browning  r. 
Wright,  2  Bos.  &  P.  where  the  deed,  as  declared  on,  con- 
tained a  covenant  of  right  in  the  land  against  strangers  ;  but, 
as  it  was  found  to  be  on  oyer,  only  against  the  grantor  and 
his  heirs. 

§  39.  If  two  be  jointly  bound  in  a  bond,  and  one  is  sued,  Sjb*_ so3i 
ho  must  not  pray  oyer  and  demur  ;  but  plead  this  in  abate-  B^_    "' 
ment,  that  another  is  bound,  and  did  seal  and  deliver;  for  the 
court  will  presume  the  other  never  sealed  the  bond ;  and  to 
rebut  this  presumption,  the  party  must  aver  the  one  omitted, 
did  seal  and  deliver  the  bond. 


CHAPTER  CLXV. 


DEBT.    PLEA— PAYMENT. 


Art.  1.  Payment  pleaded.  Payment  is  sometimes  plead-  See  Dif 
and  sometimes  given  in  evidence,  according  to  circum-  charge,  a<- 
uicca.  IweWto 

§,1.  Whalis  payment  or  not.  Accepting  my  creditor's  bill  3  t.  H..\i9 
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Ch.  165.   payment  of  a  debt,  unless  expressly  accepted  as  such,  either 
Art.  1.     in  debtor  assumpsit. 

>yvv        $  2.  If  A  give  B  a  bill  of  exchange  on  C,  in  payment  of 
Can.  Law  of  a  former  debt,  this  will  not  be  allowed  in  evidence  on  non 
Bill",  so.—    assumpsit,  unless  it  be  paid,  though  B  kept  it  in  his  hands 
12*'      long  after  it  was  payable ;  *'  for  a  bill  shall  never  go  in  pay- 
ment of  a  precedent  debt,  unless  it  be  a  part  of  the  contract 
it  shall  be  so." 
1  W.  Bl.  8,        §  3.  Payment  to  the  pit's,  attorney  is  good  :  not  to  the  at- 
LitOe    '        torney's  agent.  Dougl  622 ;  Salk.  157.  So,  if  the  pit.  private- 
ly  countermand  his  attorney   without  leave  of  the   court, 
Sji^.1""       payment  to  him  will  be  good.  So,  payment  to  the  scrivener 
Mor.  e.  311. 1S  %0°d>  especially  if  he  have  the  bond';  so,  to  an  attorney 

after  judgment,  or  to  a  deputy. 
GM.L.E.  175.      $  4,  gof  on  plea  0f  payment  at  the  day,  evidence  of  pay- 
— BoLHP  ment  bzf0™  the  day,  is  good,  and  supports  the  plea.     Some 
174.  '        '  books  add  a  quaere;  but    such    plea  is   good  according  to 
Eapinasse ;  and  ought  to  be  so  pleaded,  if  the  condition  be 
to  pay  at  a  day  certain. 
£  Dyer,  222.      §  5.   And  payment  before  the  day  ia  payment  forever. 
I  Sann.  48,b.       if  money  be  payable  at  a.  particular  day  by  the  condition, 
Co  L  212.— tne  deft,  must  plead  payment  af  M«  day  ;  but  where  it  is  at 
1  Story,  202,  or  before  the  day,  it  ia  otherwise  ;  2   Uurr.  944,  Fletcher  v. 
form  of  the     Herring  ton :  and  good  without  a  sealed  release;  Cro-  El- 
P1"'  823 ;  2  Sulk.  508.     But  before  the  statute  of  Anne,  payment 

after  the  day  could   not  be  pleaded  without  acquittance  by 
deed.     See  Acquittance  ;  and  Moor,  692- 
4lmt.  ci.  §  6.  Bond  conditioned  to    pay  money  on  several  days. 

j™;  "'■  On  oyer,  the  deft  pleads,  he  paid,  all  and  singular,  the  sums 
of  money  in  the  condition  specified,  at  the  several  days  spe- 
cified therein ;  hocparatus  ;  (or  he  may  plead  specially,  pay- 
l  3alk.  4.— 1  ment  of  each  sum  at  each  day.)  Replication  must  assign  a 
B1T'  3i£jl~  breach  in  a  particular  payment ;  protesting  that  none  of  the 
Corawalliii  ot^er  payments  were  made ;  and  conclude  hoc  paratus  ;  be- 
Rarerj.  cause  a  particular  fact  is  selected  and  denied ;  and   if  the 

deft,  plead,  he  did  pay  all  that  was  due,  and  the  replication 
rests  on  ^particular  fact,  hocparatus  is  the  proper  conclusion; 
and  the  replication  must  offer  an  issue  on  a  single  point  of 
payment ;  for  if  it  be,  that  payment  was  not  made  on  the 
5Cum.D.      several  days,  it  would  be  double  and  bad.     Only  a  single 
Pleader,        breach  can  be   alleged.     The  replication  ought  to  be,  that 
F.  14,  te.      the  deft,  did  not  pay  on  a  particular  day,  and  the  other  pay- 
Thom.  434  —  ments  De  denied  by  protestation ;  but  if  the  deft,  plead,  he  paid 
4  hut.  CI.       each  sum  by  itself,  on  the  day,  the  pit.  may  reply,  (protest- 
3&7.  jng  the  other  payments  were  not  made,)  to  one  payment,  and 

take  issue  thereon,  to  the  country  ;  for  here  the  deft,  cannot 
rejoin  any  new  matter  without  a  departure  from  bis  plea; 
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and  where  he  to  rejoin,  Vie  issue  would  be  substantially  the  Ch.  165. 
same  as  on  his  plea ;  and  hence,  unnecesary  to  proceed  to  tilrl.  1. 
a  rejoinder ;  and  the  pit.  clearly  replies  no  new  matter,  but  \^vw 
offers  issue  on  a  particular  point. 

§  7.  So  the  deft,  may  plead  payment  of  a  part,  by  the  l  Story,  tos. 
testator  in  his  lifetime,  so  many  dollars,  and  that  the  deft.  — 3  WU».6S. 
the  executor,  paid  the  residue  after- his  death,  &e. 

Payment  is  the  same  on  simple  contracts,  whether  the  pit. 
brings  debt  or  assumpsit.     Lockyer  v.  Coward,  ex'x. 

§  8.  Debt,  on  bond  conditioned  to  pay  at  a  day  certain,  i  Etp.  253, 
the  deft,  may  plead  solvit  ad  diem,  and  give  in  evidence,  pay-  Winch  n. 
ment  before  the  day  ;  for  he  cannot  plead  it ;  for  to  plead  pay-  j!*?1'}""^ 
meat  before  the  day,  the  issue  would  be  immaterial,  as  there  i«T™t 
might  be  left  a  presumption  of  payment  at  the  day,  though  Carter.— 2 
found   no  payment  was  made  before  the  day  ;   but  he  may  Str*.  994. — l 
plead  payment  before  the  day,  where  the  condition  is  to  pay  WjV?i"  fra" 
at  or  before  the  day  ;  for  this  is  within  the  condition.  Here  5  com\  jj.  j 
the  pit.  should  reply,  that  the  money  was  not  paid  at  the  day  w  afl,  Fie>- 
named  in  the  plea„"  noro/  any  time  before  or  after  that  ^Br*~* 
day  ;"  for  by  such  an  issue  only  can  the  payment  be  proper-  j,-^^,^ 
ly  tried.     Stra.  622.  CBje. 

By  this  act  if  the  debtor  pay  his  debt  before  sued,  though  Willei.585. 
not  strictly  at  the  day,  he  may  plead  it.  See  note  ;  see  2  *  *  5  Anne, 
Phil   Evid.  92,93.  £**^  D 

§  9.  If  the  condition  be  to  pay  on  the  assurance  of  a  cer-  pr.jws9.- 
tain  estate,  the  deft,  must  shew  when  it  was  conveyed  ;  for  3  Mod.  33  — 
payment  at  such  a  day  is  not  sufficient,  as  it  does  not  appear  i  Co- 43- 
it  was  paid  upon  the  assurance.     What  deemed  payment,  2 
Dallas,  151  to  161. 

'    §  10.  The  deffs.  testator  and  A,  jointly  and  severally,  gave  5  Com  p.  s 
a  bond  ;  in  debt  on  it,  the  deft,  pleads,  the  testator  in  his  life-  w.-J9,'  Plea- 
time,  and  A,  paid  it.    Replication,  they  did  not  pay  it  modo  der. 
et  forma.     Fact,  the  testator  paid  part,  and  A  the  rest,  after 
his  death ;  this  does  not  support  the  plea. 

§  11.  Solvit  ad  diem  ought  to  conclude  with  an  averment.  18M".5'S-— 

If  payment  in  full  be  pleaded,  it  is  sufficient  to  prove  the  p^  *'» 
pit.  accepted  the  sum  in  full.     Cited  1  Phil.  Evid.  161.  Brown. 

§    IS.   Debt  on  bond.     Plea,  before  the  day  of  payment  Esp.J47.— 
the  pit  for  a  certain  consideration,  gave  a  longer  day  of  pay-  Cro.  EL  697. 
ment  not  yet  come.     Ill ;  for  no  agreement  by  parol  can 
dispense  with  an  obligation. 

§13.  Where  a  bill  is  no  pay  ment.  Threegave  ajointcov-  pS?*1*1' 
enant;   one  of  them  give  a  bill  of  exchange  for  part  of  the  j]j,CQen"; 
debt  secured  by  the  covenant ;  and  judgment  was  recovered  and  below, 
on   the  bill.     This  is  no  bar  to  an  action  on   the  covenant 
against  the  three.     The  plea  Is  bad,  not  being  pleaded  as 
payment  or  satisfaction. 
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Cb.  165.        Payment  after  the  day.  This  act  enacts,  "  that  when  any 

•ffrt.a.     tctioD   of  debt  shall  be  brought  upon    any   single  bill,  or 

\a^s^^B/   when  any  action  of  debt  or  scire  facias,  shall  be  brought 

3  ft  4  Anne,  upon  any  judgment,  if  the  deft  hath  paid  the  money  due  on 

o.  16, ».  u.    sucn  bjn  or  judgment,  such  payment  shall  and  may  be  plead- 

o\™'ioiiit     ei*  'n  Dar  °' sucn  action  or  suit ;  and  when  an  actiou  of  debt 

additm,  and  is  brought  upon  any  bond  which  hath  a  condition  or  defea- 

jwit  diem,     sauce,  to  make  void  the  same  upon  payment  of  a  less  sum, 

paid  the        at  a  ^ay  an(j  p[3ce  certain,  if  the  obligor,  his  heirs,  executors, 

(la'magei,       nr  administrators,  have,  before  the  action   brought,  paid  to 

7  wputw.     the  obligee,  his  executors,  or  administrators,  the   principal 

396. — Plea,    and  interest  due  by  the  defeasance  or  condition  of  such  bond, 

re ^"did  not  'hough   such  payment   were  not  made  strictly  according  to 

pay,'  413;       the  condition  or  defeasance,  yet  it  shall  and  may  nevertiie- 

tolvii  ad        less  be  pleaded  in  bar  of  such  action,  and  shall  be  as  effectual 

440™iB7C"      a  ^ar  'hereof  **  '^ tne  inoney  had  been  paid  at  the  day  and 

59o'  &9ti',       place,   according   to  the  condition  or  defeasance,  and  had 

been  so  pleaded"     This  clause   has  been  adopted  in  this 

State  ;  and  it  has  been  our  practice  to  plead  upon  it. 

And  a  judgment  on  a  collateral  instrument  is  no  bar  to  an 
action  on  the  covenant,  till  that  judgment  is  satisfied. 
Bui.  N.  P.  §  14.  On  the  issue  of  solvit  ad  diem,  the  deft,  may  give  in 

i74,s«arle  evidence  the  non-payment  of  interest  for  twenty-years;  but 
ton  tZgDS*  'n  sucn  case  if  tne  P'1,  be  executor  of  the  obligee,  he  will 
Rajm.  1371.  be  admitted  to  prove  an  entry  on  the  back  of  the  bond  by 
the  testator,  of  interest  paid  ;  but  such  interest  ought  to  ap- 
pear to  be  made  before  the  presumption  had  taken  place. 
6  T.  R.  139,  A  creditor  accepts  a  check  for  goods  sold,  where  payment 
Rtahtrf*'  Art'    S"    Wlvo  aPPlies  the  payment. 

Bui.  V '  §  '*  *>  was  indebted  to  the  pit  for  coals;  he  died,  and 

P.  174,  made  his  wife  executrix!  She  continued  to  deal  with  the  pit, 

Goddard  *.  and  then  married  the  deft,  who  also  had  coals  of  the  pit,  and 
Co'lT?5—  made  him  several  payments  generally,  upon  account;  which 
Vera.  488,  if  applied  to  her  debt  as  executrix,  and  her  debt  while  a 
606. — 3  widow,  paid  both  ;  and  the  present  action  was  against  the 
£?"*"?'  ?•  deft  only,  for  what  coals  were  delivered  in  his  time.  The 
Cr'o.  ei°601.  cleft-  Al<i  not  direct  'be  payments,  who  it  was  agreed  had  a 
— 1  Bay,  right  to  do  it,  if  he  had  chosen  to  do  it  Held,  by  Lee,  C. 
*97.  J.  the  pit.  had  a  right  to  apply  the  payments,  devolved  on 

him  by  the  deft's.  not  doing  it ;  and  to  apply  the  money  to 
discharge  the  deft's.  wife's  debt ;  but  as  to  the  demand 
against  her  as  executrix,  the  validity  of  which  depended  on 
the  question  of  assets,  &c,  he  thought  the  pit  could  not  ap- 
ply any  of  the  money  to  pay  that  demand.  . 
stra.  1194,  §  g_  When  the  payer  does  not  apply  the  payment,  the 
Mme  caie.  rece,ver  may  apply  it  ;  but  he  must  not  apply  it  lo  an  un- 
certain  demand,  &c.    In  this  case  was  mentioned,  Bloss  v. 
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Cutting,  where  the  deft,  owed  money  on  two  bonds,  and  paid  Ce.  165. 
money  on  account,  but  gave  do  directions  which  he  would  Art.  3. 
have  it  applied  to.    Held,  the  pit.  had  the  election.  v^v^s 

§  3.  If  neither  the  debtor  of  the  creditor  has  applied  the  6  Crancn, 
payments,  the  court  will  apply  them  to  the  debts  for  which  £^£^i  ^ 
the  security  is  most  precarious.  29, 

§  4.  Held  in  this  action,  that  if  the  debtor  do  not  at  the  4Cnu>ch, 
time  of  payment,  direct  to  which  account  the  payment  shall  317.  Marat 
be  applied,  the  creditor  may  at  any  tme  apply  it  te  which  *.***'Vh 
he  pleases.  See  n.  1 ;  see  1  Wash.  133,  Braxton  v.  Souther- 1.  Ptttenis 
land.  »]. 

§  5.  The  contractor  tket*  to  deliver  the  greater  quantity.  3  Johns.  Ca. 
As  where  the  pit.  agreed  to  deliver  the  deft.,  by  a  day  B1'?elJ>t^ 
named,  from  seven  hundred  to  one  thousand  barrels  of  meal,  S°^eiwft  * 
for  which  he  was  to  pay  a  price  stated,  on  delivery.    Pit  ml. 
delivered  seven  hundred  barrels ;  and  afterwards,  and  be- 
fore the  day,  tendered   three  hundred  more  to  the  deft., 
which    he  refused.    Held,   the  pit.   had  the  election  of 
seven  hundred  or  one  thousand  barrels,  add  the  deft,  was 
bound  to  receive  and  pay  accordingly.    2.  A  contract  may 
be  optional  as  to  one  party,  and  obligatory  on  the  other. 

Art.  3.   When  a  bill  pays  a  debt  or  not. 

§  1.  In  debt  on  charter  party,  between  the  pit.  master  of  ■"**  *•  * Jj 
the  Hero,and  the  deft,  thefreighterof  goods  from  London  to  JjEuSftJ 
Ancona  and  to  Venice,  pit.  covenanted  to  carry  the  pilchards  D.  1795, 
to  Ancona,  and  there  deliver  them,  &c.    Deft,  covenanted  contract. 
to  pay  freight  at  Ancona,  on  the  delivery,  &c.  at  five  and  a 
half  Leghorn  dollars  a  hogshead.     Breach,  non-payment  of 
£661  10*.  3d.  freight.     Plea,  payment;  and  issue. 

§2.  The  pilchards  were  accordingly  delivered  tothedeft's.  Ante,  Drake 
consignee,  Acquabona,  at  Ancona,  who  owed  the  deft,  more  %^^^i 
than  the  freight ;  and  who  was  directed  by  the  deft,  to  pay  tompm<uttt. 
it.  Pit.  applied  to  AcquaboHa  for  payment ;  he  sent  hut 
bill  of  exchange  to  him,  for  £500,  drawn  on  the  deft.  Pit. 
being  satisfied  with  it,  took  it  and  sent  it  to  England.  After- 
wards the  pit.  and  Acquabona  settled  an  account  current,  in 
which  this  bill  was  included.  Bill  was  not  accepted  or 
paid.  Acquabona  failed  before  the  bill  became  due,  and 
continued  to  owe  the  deft,  above  £500.  Judgment  for  the 
pit. ;  for  this  bill  was  not  payment ;  but  the  original  debt 
fop  the  freight  remained ;  but  Lord  Kenyon  said,  if  the  pit. 
had  been  guilty  of  any  negligence  after  he  had  taken  the 
bill,  in  getting  it  paid,  that  might  have  been  an  answer  to  the 
pit's,  demand;  but  this  was  not.the  case  ;  and  this  bill  was 
drawn  in  the  usual  way  for  paying  freight.  2  Dallas,  100, 
Watts  v.  Willing;  and  134,  Ingraham  v.  Gibbs. 
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§  3.  Action  of  assumpsit.  The  deft.,  the  payee  of  a  pro* 
missory  note,  pleaded  in  bar,  that  he  endorsed  this  note  to 
the  ph.,  "  for,  and  on  account  of,"  the  said  debt.  Held,  a 
ood  plea ;  and  a  bar  to  this  action  for  goods  sold  and  (lo- 
wered. The  third  plea  demurred  to,  also  alleged,  the 
"}>"»*  then  and  there  accepted  and  recehed  the  note  for,  and  on 
li  payment  if  account  of  the  said  several  sums  of  £4  lis.  6d.,  and  £5  5r. 

parted  with   gd. ;  to  wit,  at" .     Pit.  had  leave  to  withdraw  his  de- 

bj  thyredi-  murrer)  and  reply ;  for  any  thing  that  appeared,  the  pits. 
Cnnch,2li.  might  have  negotiated  and  sold  the  note,  or  it  might  nave 

been  paid. 
3  Johns.  Ca.       §  4.  B,  and  C,  owed  a  debt  to  A,  after  their  partnership 
7l,Herrinp  waB  dissolved.     ^  took  B's  note  for  the  debt,  and  gave  a 
anger.      recejpt  for  tne  note  WDen  paid,  to  be  in  full  of  the  debt.    A, 
sued  C  for  the  original  debt,  and  recovered.     Held,  the  ac- 
cepting the  note  was  no  payment  of  the  original  debt ;  and 
held,  where  a  note  was  made  payable  to  the  bank  of  Alba' 
m,  and  a  demand  of  payment  was  made  of  the  maker  person- 
ally, in  Albany,  but  not  at  the  bank,  and  no  objection  made 
at  the  time,  tnis  demand  was  sufficient.    Payment  in  coun- 
terfeit money ;  see  Ch.  170,  a.  5. 
s  Johm.  R.        §  5.  A  note  is  no  payment  of  a  precedent  debt,  unless 
few"*  *  tnere  >8  an  express  agreement  to  accept  it  in  payment,  and 
"     *         to  take  the  risk  of  the  maker's  insolvency.     1  Wash.  142 ; 
lDalI.420;  Sid.  100. 
8  John*.  E.       §  e.  The  mere  giving  a  bond  for  the  debt  of  another,  is 
Sumest"""     no  Payment  5  ^ut  giying  a  negotiable  note  may  be  payment 
Hackieyfe     in  some  cases,  or  equivalent  to  it j  but  giving  a  promissory 
■L— 8  note  is  no  payment  of  a  book  debt.     It  only  suspends  the 

smTp  ^n«m  r*8nt  °^  actlon  WQile  the  note  is  not  payable ;  and  the  note 
«.  Lewi,.— 2  aot  being  paid,  the  pit.  recovered  his  book  debt,  with  inte- 
Dalias,  101.  rest  from  the  the  time  the  note  was  payable. 

Bill  of  exchange  accepted  as  payment  extinguishes  a 
demand  on  a  bond  in  favour  of  a  surety  5  but  is  a  bar  if  re- 
ceived in  payment. 
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CHAPTER  CLXVI. 

RECORDS— MATTERS  OF,  IN  BAR. 


Art.  1.  Nature  of  records.'   Nofact  can  be  averred  against  3  Bl.  Con. 
a  record,  nor  can  the  truth  of-  a*  record  be  questioned ;  and  Jir^Sv 
the  rolls  of  the  court  are  called  iis  records,  and  their  truth  is  j  17|_g  q^io_' 
not  to  be  doubted.     Aud  "  if  the  existence  of  the  record  be  D.  is9. 
auestioned  or  denied,  it  shall  be  tried  by  nothing  but  itself;" 
that  is,  on  the  bare  inspection,  whether  there  be  such  a  re- 
cord or  not.     As  to  the  first  point  in  error,  error  was  assign- 
ed, that  E.  Jlicheer,  who  was  sworn  as  a  juror,  returned  on 
the  principal  panel,    was  never  returnee)    by  the   sheriff. 
Held,  that  this  was  directly  against  the  record,  which  says  Roi.  Abr. 
he  was  returned,  and  so  not  assignable  for  error.     Not  any  7s,a- 
thing  on  the  record  can  be  contradicted  by  parties  or  privies,  Co.  L.  aao, 
but  they  are  estopped  by  it.    1  Mor.  E.  i  7.    If  the  jury,  by 
their  verdict,  fix  the  time  of  a  forfeiture,  there  can  be  no 
averment  against  it,  but  all  parlies  are  concluded.    1  Mor. 
E.  431.    So,  if  an  infant  levy  a  fine,  it  is  valid,  for  there  can  l  h*i<  P.  C. 
be  no  averment  against  the  record.  Gil.  Law  of  Uses,  41.  **'■ 
No  parol  evidence  can  be  admitted  to  prove  the  record  was 
once  wrong,  and  has  since  been  altered.    1  W.  Bl.  664.    But  Dictoon  v. 
a..foragn  judgment  is  no  record.    Dougl.  1.     If  a  record  be  ^j.*"-- 
lost,  the  court  may  order  a  new  one.   Stra.'  141,  833,  1077,  vpitHer- 
1264 ;    Barnes,  466 ;    6  Com.  D.  1-68.     A  record  is  public,  Hard.  Ill, 
and  so  no  action  of  trover  lies  for  it,  but  does  for  a  copy  of  Jonei'  caw. 
it,  as  that  may  be  private  property. 

Art.  2.  §  1.  Matter  consisting  with  the  record,  may  be  aver-  l  Wilt.  43, 
red ;  as  if  the  record  says,  A,  on  a  certain  day,  appeared  by  2JU*  % 
his  attorney ;  it  is  not  against  the  record,  to  Bay  she  was  then  q0-  7  j," 
dead,  but  a  fact  collateral  to  it,  and  may  be  assigned  and 
tried,  if  dead,  by  a  jury ;  "  for  all  the  record  says,  is,  that 
the  vouchee  came  by  her  attorney.    It  does  not  say  any  thing 
of  her  actual  existence  at  that  time  ;"  and  "  appearance  in 
person  and  by  attorney  are  very  different." 

§  2.  So,  where  N.  "had  two  manors,  each  called  Dale,  and 
levied  a  fine  of  Dale,  he  was  allowed  to  prove  which  was 
meant ;  1  Mor.  E. :  as  this  consisted  with  the  record. 

§  3.  So,  a  material  fact  may  be  alleged  or  pleaded  against  Cowp.  lei, 
a  part  of  the  record,  true  hyjictum ;  as  where  in  England  a  ^br'fa*  *' 
writ  sued  out  in  vacation,  by  fiction,  is  supposed  to  be  test-  ^ILr.  mi. 
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Ch.  106.  ed  the  last  day  of  the  term.    This  is  merely  that  the  writ 
Art.  3.     ma;  not  be  invalidated,  and  it  shall  not  be  contradicted  so  as 
v^y^i   to  invalidate  it;  but  to  every  other  purpose  it  may  be,  for 
the  fiction  was  introduced  to  make  the  writ  appear  right  in 
form,  and  for  the  furtherance  of  justice ;  but  where  the  true 
time  of  suing  out  the  writ  is  material ;  as  where  the  statute 
of  limitations  is  pleaded,  &c.  the  true  time  may  be  shewn. 
So,  a  purchaser  may  shew  when  a  judgment  was  signed, 
though  it,  by  a  legal  fiction,  relates  to  the  first  day  of  the 
term :  and  it  is  a  general  rule,  "  that  a  fiction  of  law  shall 
never  be  contradicted,  so  as  to  defeat  the  end  for  which  it 
was"  invented,  but  for  every  other  purpose  it  may  be  contra- 
dicted."   Hence,  the  fiction  at  Minorca,  viz.  at  London,  is 
merely  to  make  a  venue,  and  to  have  the  cause  tried  ;  but 
never  supposes  Minorca  is  in  London.    And  the  old  maxim 
s  wa«.  £67.  is  in  jktiont.  juris  semper  est  equitas ;  Wilke'a  case :  nor  is  it 
-l  WU..216.  gggjngt  a  record,  DUt.  consistent  with  it,  to  fill  a  blank  in  it. 
Meath  v.  Belfield.     And  it  is  a   "  fundamental  rule,  that  a 
fiction  of  law  shall  never  prevail  against  the  truth  of  the  fact, 
to  defeat  the  ends  of  justice."  1  Saund.  250,  e.  notes. 
4  Co.  10,  §4.  The  party  levied  a  fine,  and  the  same  term  enrolled 

Hynd'icaie.  a  burgain  and  sale,  and  by  presumption  of  law,  the  enrol- 
ment was  the  first  day  of  the  term :  but  the  other  party  was 
allowed  to  prove  the  enrolment  of  the  deed  was  on  a  certain 
day,  and  after  the  fine  levied ;  and  so  the  estate  passed  by 
the  fine.  It  did  not  appear  by  the  record,  what  day  the  deed 
was  enrolled,  and  the  court  said  etabet  pratumptio  doiucpro- 
betur  in  ctmtrarium ;  and  the  deft,  had,  by  his  demurrer, 
confessed  the  enrolment  to  be  after  the  fine.  It  is  true,  that 
records  "  conclude  all  men  denying  any  thing  appearing  with- 
in" them  f  "  but  to  take  an  -averment  that  stands  with,  and 
which  doth  not  impugn  any  thing  apparent  within  the  re- 
cord," the  law  allows ;  "  as  against  a  fine  upon  release,  to 
say  the  conusee  had  nothing  at  the  time  of  the  fine  levied." 
So,  as  to  letters  patent ;  for  though  there  be  such  on  record, 
yet  nothing  might  pass  by  them :  and  though  an  enrolment, 
or  other  matter  of  record,  shall  not  be  tried  per  pais,  yet  the 
time  when  the  enrolment  was  made  shall  be  tried  per  pais. 
iMor.E.so.  Where  a  record  is  inducement,  it  is  not  of  itself  traversable, 
—l  Phil.Er.  but  it  must  be  given  in  evidence.  1  Hayw.  21 5 :  variance 
W1,  as  to  date,  &c. 

Co.  L.  260.        Art.  3.  When  a  record  may  be  altered,  &c.     §  1 .  The  re- 
cord is  in  the  judge's  breast  during  the  term,  and  alterable  ; 
but  after  the  term  it  is  in  the  rolls,  and  admits  of  no  altera- 
tion, averment,  or  proof  to  the  contrary.    Bat  if  there  ap- 
3  Bl.  Com.     pears  any  mistake  of  the  clerk  in  making  up  the  record,  the 
M.  court  will  direct  him  to  amend  it.    The  court  has  altered  its 
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judgment  the  tame  term,  even  in  felony,  &c. ;  as  at  York,   Ca.  168. 
June  term,  1 799,  one  A  twood  was  convicted  for  passing  coun-     Art.  3. 
terfeit  Union  bank  bills,  knowing,  &c.  and  found  guilty,  and  v^-v^s 
sentenced  to  be  whipped,  twenty  stripes,  and  sentence  was 
recorded,  but  en  his  petition  altered  to  a  fine  of  $930. 

$  2.  The  general  rule  seems  to  be,  that  the  party  may 
alter  of  amend  the  record  while  all  u  in  paper, 

5  3.  This  was  an  action  qui  lam,  for  usury :  the  motion  *  Bnrr.iow, 
was  to  alter  the  declaration,  by  altering  the  date  of  the  note,  J*?»  B*°" 
all  being  in  paper.     This  was  allowed,  though  after  issue  r_  Muoer. 
joined,  and  several  continuances;  and  Lord  Mansfield  said, 
the  rule  is,  you  may  amend  "  while  ail  is  in  paper,"  he  has 
only  mistaken  the  date.     "  True,  the  statutes  of  amendments 
do  not  extend  to  penal  actions ;  this  is  an  amendment  at  com- 
mon law."    And  Dennison  J.,  there  is  no  difference  between  See  amend- 
fcfot'J  and  penal  actions,  where  they  apply  for  an  amendment  K?*^*" 
at  common  law,  while  all  is  in  paper.  ^ 

§  4.  Held,  that  while  the  declaration  is  in  paper,  the  court  3  Salk.  31. 
may  give  leave  to  amend  any  thing  in  it  at  pleasure,  because 
n  Buch  case  it  is  not  within  the  statutes  of  amendments ;  but 
when  once  it  comes  in  parchment,  the  court  can  allow  amend- 
ments no  further  than  the  statutes  allow  them,  for  it  is  then 
a  record. 

§  5.  After  plea  pleaded,  the  pit.  was  allowed  to  alter  his  i  wiii.  7, 
declaration  from  £800  to  £8,000,  all  being  in  paper.  3  Salk.  Ha.ven  ». 
SO.  The  judgment  was,  that  Thonuu  recover;  altered  so  that  B*nnit*^' 
John  recover. 

_   §  6.  But  several  terms  after  judgment  rendered,  it  has  been  Bap.  Jud. 
amended,  and  the  record  altered  in  Massachusetts,  as  fol-  Sj2Jt\>J'ul*' 
lows :  In  this  case,  the  pit.  ft  the  original  suit,  M'Masters,  J^,,.  'jjp. 
hud  the  damages  at  £900 ;  the  jury  gave  a  verdict  for  £991  Marten  *. 
19*.  damages;  that  is,  £91  19s.  more  than  the  ad  damnum;  M"»> 
and  judgment  and  execution  were  for  the  whole  sum,  and 
execution  satisfied,  to  the  amount  of  £800.     Parsons  brought 
ia  writ  of  error  to  reverse  the  judgment,  two  or  three  years 
after  it  was  given.     The  judgment  creditor  was  allowed  to 
release,  on  record,  the  £91  19*.;  and  the  court  decided,  that 
the  former  judgment  must  stand,  (though  erroneous)  as  made 
up,  and  be  amended  and  performed,  by  now  entering  a  second 
and  right  judgment,  stating  the  error  and  the  alteration  on  Anthoriiiei 
the  record  at  large.    Dana,  C.  J.  said,  the  old  rule  was,  that  jjj^J4t 
the  court  might  amend  its  record  any  time  before  judgment  gjj.  jam!""" 
tendered;  then  afterwards,  any  time  in  the  tame  term;  even  63 1,  Mason 
after  judgment  rendered,  according  to  the  case  of  Liester  v.  £;J™;r: 
Ray,  but  not  in  another  term :  and  that  by  some  late  cases  1  h/h.  $43 
in  England,  in  1791  and  1792,  &c.  the  courts  amended  their  fieechwood' 
records  even  in  another  term,  as  in  H.  Bl.  643.    And  that  •■  Wright. 
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Ch.  166.   the  power  of  the  court  in  Massachusetts  is,  in  this  respect,' 
Art.  4.      still  more  extensive  on  Massachusetts  act  of  Oct.  30,  1704,' 
^_*-v-*^  which  (among  other  things)  enacts,  that  no  judgment  shall  be 
reversed  for  any  circumstantial  error,  when  the  case  can  be 
rightly  understood  by  the  court.     The  case  in  H.  Bl.  was 
the  same  exactly  as  Parsons  v.  M'Masters,  and  the  amend- 
ment was  to  be  made  by  Wright  paying  the  costs  of  the  writ 
of  error.     In  this  case  the  statute  of  limitations  would  have 
run  against  another  action,  had  it  been  brought  on  reversing 
this  judgment.' 
3  T.  R.  340,      §  7.  In  Rees  u.  Morgan,  an  amendment  in  replevin  was 
"14a-  allowed  after  error  brought,  by  entering  further  findings  of 

the  jury,  on  motion  to  do  this,  or  to  oiler  the  judgment  to 
one  pro  retorno  kabendo,  paying  costs ;  though  urged  that  a 
judgment  can  be  altered  only  when  the  clerk  makes  a  mis- 
take, and  not  when  erroneous,  and  no  misprision  of  his. 
6  Buit.4730,  §  8.  A  judgment  against  an  executor  de  bonis  propria,  was 
Short  *.  Cof-  aitere(]  to  one  (fc  fouls  tesiatoris,  si  non  de  bonis  propriis  ;  and 

cited  Chapman  v.  Gale,  2  Lev.  22. 
3  T.  R.  667,      §  9,  A  record  of  the  county  Palatine  of  Lancaster,  was  re- 
Otren&ai-  moved  by  writ  of  error,  into  the  King's  Bench;  and  the 
3  T.  R.  749.  party  was  allowed  to  amend,  by  substituting  another  original 
writ,  on  paying  costs. 

Art.  4.   Where  the  record  entered,  and  the  one  pleaded,  are 

(he  same  in  substance,  or  variant. 

6  Com.  D.         §  i ,  Debt  on  a  judgment  in  one  term,  and  on  nvl  till  record 

stisTno"     P^ded,  a  judgment  of  anoiher  term  is  materially  variant. 

So,  if  more  or  fewer  persons  parties.     So,  if  for  different 

parcels.  3  Co.  2. 

8  Com.  V.         §  2.  So,  in  assault  and  battesr,May  15,  1697,  and  detain- 

Record  C.     ing  for  twenty  days.     Plea,  a  recovery  for  the  same  tres- 

Lut.  945.       pass  agajngi  a  joint  trespasser.     And  the  record  itself  is  for 

an  assault,  &.C.,  May  14,  1697,  and  detaining  for  ten  days; 

this  is  such  a  variance. 

sera.  89*.  §  3.  So,  judgment  on  several  promises,  and  entire  damages, 

the  record  itself  is  one  promise;  this  is  a  material  variance. 

§  4.  So,  a  record  againt  J.  L.,  Esq. ;  one  pleaded  against 

J.  L.,  kniebt:  material  variance.    Other  cases,  Ch.  139,  a. 

2,  s.  1;  Ch.  153,  a.  9,  s.  5;  Ch.  173,  a.  4,  s.  8;  Ch.  174, 

a.  14,15,16;  Ch.  176;  Ch.  176,  a.  9,  S.  3,4;  Ch.  185,  a.  9. 

fi  B»c.  Abr.       §  5.  But  an  immaterial  variance  is  no  failure  of  record ;  as 

**  if  one  declare  on  the  recognizance  of  J.  S.,  and  the  record  is 

a  recognizance  of  J.  S.  and  J.  N.,  jointly  and  severally ;  here 

is  no  material  variance;  for  this  shews  that  J.  S.  is  liable 

for  the  whole  sum  in  the  recognizance.    Nor  is  it  material  at 

whose  suit  a  process  of  outlawry  is;  nor  is  a  continuance  a 

material  part  of  the  record;  nor  is  a  particular  day  of  the 
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term  material ;  the  whole  term  being  but  one  day  in*  taw :  Ch.  166. 
but  it  is  material  where  the  party  ought  to  shew  a  precise  £Tt.  5. 
day  of  the  term.  A  recognizance  is  pleaded,  and  on  nul  titl  \^^-*mS 
record  pleaded,  a  recognizance  with  a  condition  is  produced,  e  Com.  D. 
the  variance  is  not  material.  So,  if  a  patent  be  pleaded  witA-  n^iS^ 
out  date,  and  the  one  recorded  and  produced  is  with  a  date.  H°b'  17y'_ 
So,  a  declaration  for  damages  only,  record  is  for  damages  Bune*,  874. 
and  costs ;  no  material  variance. 

Acts  in  Massachusetts,  &c.  for  preserving  records,  Feb. 
16,  1787,  old  law  revised ;  United  States,  April  30,  1790. 

§  6.  In  many  cases  it  is  thus  necessary  to  attend  to  the  re* 
cord ;  as  in  debt  on  judgment,  what  is  a  material  variance 
between  the  judgment  declared  on,  and  the  one  produced. 
Also  in  pleading  a  former  judgment  in  bar  of  another  action, 
there  may  be  a  variance  material  or  not.  A  fact  may  be 
stated  against  the  record,  or  one  that  stands  with  it,  &c.  So, 
the  judgment  in  either  case  may  be  conchune,  or  but  prima 
facie  evidence.  So,  altering  or  amending  a  judgment  or 
record,  may  often  materially  affect  an  action  on  it,  or  a  plea 
of  the  judgment,  &c. 

Abt.  5.  A  record  of  a  former  judgment  in  bar  or  not.  s  Co.  33, 

§  1 .  A,  sues  as  administrator  in-  debt,  and  judgment  against  <*»•  *f  *•- 
him,  he  is  not  barred  to  sue  as  executor,  for  be  might  mistake  JqJ^J  Ch. 
his  form  of  action.  146,  Vs,  -. 

§  2.  It  is  a  settled  rale  in  pleading,  that  when  one  is  bar-  &,  8,  '- 
red  in  an  action,  real  or  personal,  by  judgment,  on  demurrer,  6  Co.  8  to  1 1, 
confession,  verdict,  &c.  he  is  barred  as  to  that  or  the  like  ^r*'"^' 
action,  of  the  like  nature,  for  the  same  thing,  whether  debt,  -^  JjJ 
damages,  or  land,  &x.  forever.     In  personal  acdons  the  bar 
is  perpetual,  for  the  pit.  cannot  have  an  action  of  a  higher 
nature,  and  in  such  case  his  only  remedy  is  "by  error  or  at- 
taint.    It  is  otherwise  in  real  actions,  so  far  as  it  respects  the 
different  grades  of  actions.    But  if  there  be  a  judgment  on  a 
plea  to  the  writ,  the  pit.  may  have  another  action  for  the 
same  thing,  and  to  it  the  former  judgment  is  no  plea  in  bar; 
but  it  may  be  otherwise  if  the  judgment  be  to  the  action  of 
the  writ.     So,  all  prist-*  are  barred  as  to  actions  of  the  same 
nature. 

§  3.  The  record  of  a  judgment  in  trover,  is  no  bar  to  an  fW.Bl.7TO, 
action  for  the  value  of  the  same  goods ;  it  not  appearing  the  *jitchc'  & 
question  was  the  same.  The  principle  is,  that  a  party  shall  bciL^John*. 
never  bring  the  same  cause  of  action  twice  to  a  final  decision,  r.  so,  11, 
nemo  debet  bis  vexari:  and  by  the  same  cause  of  action  is  Rice-Jti-gri 
meant,  actions  "  where  the  tame  evidence  will  support  both  . 
the  actions,  although  the  actions  may  happen  to  be  grounded 
on  different  writs.'''    This  rule  "  runs  through  all  the  cases  in 


a  by  Google 


440  DEBT. 

Ca  166.  the  books,  both  in  real  and  personal  actions  j"  for  txptrfit 

Art,  b.      reipubUca  wi  sit  finis  Utiwn. 
t^-v-^s       §  4.  So,  if  the  pit.  mistake  his  declaration,  and  the  deft, 
l  Moil.  107,  demurs,  and  has  judgment,  the  pit.  may  sue  a  second  action. 
Lipping  v,  ^  g_  ^ncj  a  reconj  0f  a  judgment  is   no  bar  against  a 

•  M*dW-*M    *,ranger  t0  •*  i  but  ne  may  avoidit  by  plea :  as  in  debt  on  a, 
jund«p»   '  bond  against  the  deft.,  as  administrator.     Plea,  a  former 
ca*e. — Cites  judgment  against  the  intestate,  and  no  assets  ultra.     Fit.  re- 
Cro.  El.  199.  plied,  and  admitted  there  was  an  action  against  him,  but  he 
—2  T^r58'  °ied  before  judgment,  and  that  after  his  death  judgment  was 
B7s.  '         obtained,  and  kept  on  foot  by  fraud,  and  the  deft,  traversed 
the  fraud;  but  did  not  answer  the  death  of  the  intestate; 
and  on  demurrer,  the  court  held,  the  pit.  might  avoid  the 
judgment  by  plea,  and  without  a  writ  of  error.    On  this 
principle,  bail  may  in  scire  faciei  against  them,  plead,  the 
principal  died  before  judgment.  1  Doug!.  58  :   or  the  re- 
turn of  the  capiat  ad  satisfaciendum.  2  T.  R.  576,  Henderson 
v.  Withy. 
4Co.ss,to       §6.  This  was  case  for  £16,  for  blades  of  corn  sold, 
i)5,  siade'i    &<;. .  anj  jt  was  objected,  that  the  pit.  should  have  brought 
"■**'  debt.     Judgment  for  the  pit. ;  and  the  fourth  reason,  that 

the  pit*  in  this  assumpsit,  should  recover  damages  for  the 
whole  debt:  hence,  a  recovery  herein,  "would  be  a  good 
bar  in  an  action  of  debt,  brought  upon  the  same  contract :" 
"  so,  vice  versa,  a  recovery  in  an  action  of  debt,  is  a  good  bar 
in  an  action  on  the  case  on  assumpsit," 
■l  Mais.  R.         §  7.  A  former  recovery  may  be  a  good  bar,  though  the 
tsi,  Wilis  at  pjea  states  no  sum  as  recovered,  as  damages,  or  costs ;  but 
ui^SJ11, ""    blank  spaces  are  left  where  the  sums  ought  to  be  inserted. 
In  this  case  it  was  not  the  fault  of  the  party  pleading  the 
former  judgment,  that  it  was  not  completed,  but  of  the  pit. 
against  whom  it  was  pleaded. 
1  Mm.  R.         §  8.  In  this  action  of  debt  against  Cony,  a  deputy-sheriff, 
495,  Clifford  for  that  he  did  "  wilfully  and  corruptly  demand  and  receive 

r»rmofUw   of  the  P1**"  $4'  "  for'  an<*  as  his  fces  on>  an<*  for  tne  collec- 

deciaratioQ    uc-o  of,  said  execution,"  (only  $1 5  due  on  it;)  which  sum 

and  pica.       exceeded  the  fees  established,  &c.  whereby,  the  said  Cony 

has  forfeited  the  sum  of  $30,  to  the  pit's,  use,  &lc.    Plea  in 

abatement,  that  before  this  action  was  commenced,  a  right 

of  action  was  attached  in  one  Brooks,  for  the  same  supposed 

offence ;  and  that  he  on ,  sued,  Slc.  stating  his  writ  and 

process ;  hoc  paratus ;  and  concluded  in  bar.  Held,  this 
plea  was  bad ;  for  it  does  not  state,  that  the  former  action 
was  pending ;  or  what  had  been  done  with  it ;  and  because 
there  was  no  averment  that  the  proceedings  in  B's.  action, 
appeared  of  record.    Judgment  respondeat  ouster.     In  this 
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case  want  of  form  in  a  plea  in  abatement,  was  allowed  to  be  Cb.  166. 
taken  advantage  of,  on  a  ventral  demurrer.  Art.  6. 

§  9.  Upon  the  issue  of  mil  lie!  record,  on  a  judgment  of  -_^-v-^^ 
the  Common  Pleas,  the  Supreme  Judicial  Court  does  not  *  Ma">  in- 
direct the  original  record  to  be  sent  up,  but  receives  copies  at-  JJ^t^t  *' 
titled  by  the  clerk,  "  which  by  immemorial  usage  is  held  to  tw<\.  EtmJ. 
be  evidence  of  the  record."  "  Indeed,  upon  a  writ  of  error  aw.— See  s 
or  certiorari,  nothing  but  the  tenor  of  the  record  is  sent  up ;  w"h-  2l5, 
which  is  only  a  copy  attested  by  the  clerk." 

§  10.  And  where  several  are  liable  on  a  con t roc t,  joint  and  6  Co.  45.— s 
several,  a  judgment  against  one  is  no  bar  as  to  another ;  as  if  £•»■  Z?-~J 
two  give  a  bond,  and  judgment  and  execution  against  one,  is  no     om'  * 
bar  to  debt  against  another  on  the  same  bond:  so,  on  a  bill 
against  the  drawer,  is  no  bar  to  an  action  against  the  endorser. 

Art.  6.  Manner  of  pleading  a  former  judgment  or  recovery. 

§  1 .  Though  this  is  matter  of  record,  yet  the  party  need  3  Latw.  913, 
not  plead  any  more  of  it  than  makes  for  aim.     The  ancient  ■*■■  ^Vjjj" 
way  of  pleading  a  former  judgment,  was  to  state  all  the  pro-  103.'— Carth! 
ceedings  at  length.     This  is  not  at  all  necessary;  but  it  is  58.-2 Latw. 
sufficient  to  state  briefly,  that  the  pit.  in  such  a  term,  &c.  H?9-— 1 
impleaded  the  deft,  in  such  a  court,  in  a  plea  of  debt,  &c. ;  y^j1,6, 
and  that  such  proceedings  were  had  thereupon ;  that  after-  wilion.— a 
wards,  at  such  a  term,  the  pit.  by  the  consideration  of  the  Lev.  81.— 3 
court,  recovered  his  debt  aforesaid,  &c. ;  and  the  same  rule  ^J",-  ^"^ 
holds  in  regard  to  pleading  a  former  recovery  in  an  inferior  Hob.219, 
court;  now  a  tattler  processum  fecit,  and  a  recuperavit  only  281.— 1  L<t. 
are  allowed ;  and  the  whole  process  is  given  in  evidence ;  ^S^'^V'" 
and  the  court  above,  supposes  all  regular  in  the  court  below.  Adami  ».' 

§  2.  Actio  non ;  because  the  said  D.  says  that  at  a  Court  Freeman. 

of  Common  Pleas,  holden  at  ,  on ,  the  said  pit.  earth,  517, 

impleaded  the  said  D.,  in  a  certain  plea  of  debt  on  a  pro-  453.-3 

mise ;  to  the  damage  of  the  pit.  % ,  for  not  performing  ^g^t'sOT - 

the  same  identical  promise,  in  the  said  declaration  mention- 2  wiii.113. 
ed;  and  such  proceedings  were  thereupon  had,  that  after-  -SStra.823. 

wards,  to  wit,  at  a  term  of  the  same  court,  holden  at , 

on ,  the  said  pit.  by  the  consideration  of  the  same  court. 

recovered  against  the  said  D.,  in  that  plea,  % ,  for  his 

debt,  &c.,  costs,  &c. ;  whereof  the  said  D.  was  convicted,  as 
by  the  record  thereof,  now  remaining  in  the  same  court, 
more  fully  appears ;  which  said  judgment  still  remains  in 
full  force  and  unreversed ;  and  this  tne  said  D.  is  ready  to 
verify,  &c.     If  there  be  an  appeal,  state  it. 

The  pit's  usual  answer  is,  that  there  is  no  such  record  of 
the  judgment  aforesaid,  recovered  by  the  said  pit.  against  the 

said  D.,  in  the  said  court  of ,  held  at ,  as  the  said 

D.  hath  above  in  pleading  alleged  ;  hoc  parattu.     The  re- 

tol.  v.  36 
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Cb.  167.  joinder  is,  (hat  there  is  such  a  record.  In  the  courts  of 
Art.  2.  Massachusetts  perhaps  no  day  is  necessary  to  be  given  to 
v^-v-^-'  bring  in  the  record  of  another  court ;  because  by  the  act  of 
Act  of  Con-  Congress,  Hay  26,  1790,  the  records,  &c.  of  the  courts  of 
ftT'im'7  otner  states,  may  be  authenticated  by  the  attestation  of  the 
1  clerk  and  the  seal  of  the  court ;  and  copies  bo  authenticated 

are  evidence  of  the  same  force  as  the  originals  in  the  courts 
where  they  are. 
Man.  act,         §  3.  And  the  Massachusetts  act  provides  also,  for  copies 
iron  28'        °^  judgments  being  evidence  in  the  courts  in  this  state ;  and 
as  these  copies  may  be  obtained  at  any  time,  there  seems  no 
need  for  time  to  bring  them  in. 
l  Sauud.  92,      §4.  Held,  it  is  not  necessary  to  state  the  record  at  large, 
93,  notes. —  even  of  an  inferior  court :  nor  "  to  set  out  the  cause  of  ac- 
CjtM  Cow.     tjon  .n  u  or  tnat  t^g  jgfk  became  indebted  within  the  juris- 
diction of  the  court."  In  1  Sauud.  86  to  100,  Pitts  v.  Knight, 
n  record  is  pleaded  at  large. 
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DEBT.    RELEASE  PLEADED. 
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ft  Co.  5*.— 

Co.  L.  364. 
—4  Co.  63, 
Heriftken- 


BCo.38, 

Middl  r.ton't 
ewe, 


Art.  1.  General  Principles.  A  release  is  a  good  plea  in 
debt,  either  of  the  action  or  of  the  cause  of  action.  The 
plea,  a  release,  is  the  same  in  principle  in  all  actions ;  and 
especially  in  all  personal  actions.  The  nature  of  a  release, 
therefore,  may  here  be  properly  considered. — Any  one  may 
release  his  right,  or  his  action,  or  both,  if  he  be  of  age,  and 
of  a  capacity  to  make  a  contract:  A  release  is  when  one 
renounces  or  quits  by  deed,  what  he  has,  or  his  right  to  a 
thing. 

Art.  2.  On  what  does  a  release  operate.  §  1.  If  A,  dis- 
sieze  me  of  my  land,  or  dispossess  me  of  my  goods,  and  I 
release  to  him,  all  actions,  yet  I  may  enter  on  my  land,  or 
take  my  goods ;  for  a  discharge  of  my  action,  is  no  bar  or 
discharge  of  my  right.    Co.  L.  289. 

§  2.  If  one  be  bound  to  pay  a  sum  of  money  at  a  day  to 
come,  a  release  of  all  actions  before  the  day,  bars  it ;  yet  be- 
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fore  the  day  be  cannot  have  an  action  for  the  debt ;  but  it  is  Ch.  187. 
however,  a  debt  existing  before  the  day,  though  aohmndum  in  Art.  2. 
fiituro.  Co.  L.  292.  \-^-v-^y 

§  3.  But  in  Hoe's  case,  it  waa  staled  that  in  case  of  a  re-  5  Co.  71, 
lease  of  all  actions,  suits,  and  quarrels,  a  covenant  not  yet  y^v*  u«*~ 
broken  is  not  released ;  because  till  broken  there  is  no  cause 
of  action,  or  any  certain  duly;  but  the  breach  of  it  ought  to 
precede  the  cause  of  the  duty,  and  the  action.    (A  release  8  Wood'i  C. 
may  be  on  condition.) 

11  By  a  release  of  actions,  causes  of  actions  are  released ;  Co.  L.  9M, 
but  in  a  submission  of  all  actions  to  arbitrament,  causes  of  5?S-— £ 
actions  arc  not  contained ;  because  nothing  shall  be  intended  ieueE.— s 
to  be  referred  to  arbitration,  but  matters  then  in  controversy  Cro.  300, 
between  them."  *87- 

"■  A  release  of  personal  actions  bars  error  to  reverse  a 
judgment,  and  outlawry  after  it."  Co.  L.  289.  So,  a  release 
of  all  actions  or  executions,  is  a  good  bar  in  a  scire  facias,  in 
real  or  personal  actions,  or  on  a  fine;  289 1  for  though  a 
scire  facia*  be  to  obtain  an  execution,  yet  inasmuch  as  the 
deft,  may  plead  to  it  matter  to  oust  the  ph.  of  his  execution, 
k  may  be  called  an  action ;  289. 

§  4.  If  the  pit.  after  judgment,  release  all  executions  or 
suits,  and  afterwards  sue  execution,  the  deft,  may  have  an 
audita  querela :  so,  if  after  execution  sued,  the  pit.  release 
all  debts,  or  duties,  or  judgments,  or  demands ;  291. 

"  A  release  of  duties  is  no  bar  in  account ;  for  duty  ex- 
tends only  to  things  certain;  but  what  shall  on  account 
appear  due,  is  uncertain."  291. 

"  Demand  is  the  largest  word  in  the  law,  except  claim ; 
for  a  release  of  demands  discharges  all  sorts  of  actions, 
rights  and  titles,  conditions  before  or  after  breach,  execu- 
tions, appeals,  rents  of  all  kinds,  covenants,  annuities,  con- 
tracts, recognizances,  statutes,  commons,"  &c.  Co.  L.  291. 
A  release  of  all  quarrels  and  complaints,  is  as  large  as  a  re- 
lease of  all  actions ;  292 :  but  of  demands,  does  not  discharge  8  Co*.  D. 
a  rent,  incident  to  a  reversion,  before  due,  by  some  autho-  188- 
rities. 

A  promise  to  pay  in  future,  is  not  released  by  a  release  of 
all  demands ;  but  is  by  one  of  all  promises,  or  of  all  actions 
that  may  be.    Yelv.  lo6. 

§  5.  So,  an   executor  may  release   an  action  before   be  C0.L.8M.— 
has  proved  the  will;  but  a  release  of  actions  before  the  day  |^pheM« 
of  payment  of  rent,  does  not  release  it;  for  it  is  neither  oV  Snow.— Cro. 
bitum  or  sohettdum  at  the  time  of  the  release ;  and  if  one  E-  60s. 
recover  debt  or  damages,  and  release  all  actions,  yet  may 
be  sue  execution.     Co.  L.  289. 
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There  is  no  duty  against  the  bail,  till  judgment  against  the 
principal.  Hence,  a  release  to  the  bail  before  that  time,  of 
all  actions,  duties,  and  demands,  is  no  bar. 

§  6.  "  By  a  release  of  all  suits,  executions  are  barred ; 
for  no  one  can  have  execution  without  suit:"  so,  by  a  re- 
lease of  all  duties,  executions  and  actions  are  released.  By 
a  release  of  all  demands,  all  causa  of  demands  also  are  re- 
leased ;  and  all  freeholds  and  inheritances  executory,  and  all 
,y  autho-  executions,  are  released :  so,  are  all  entries  and  seizins ;  and 
5l'ed.thWe  tne  reaBon  "s,  because,  "by  a  release  of  all  demands,  all  the 
means  and  remedies,  and  all  the  causes  of  them,  which  any 
one  had  in  lands,"  goods,  or  chattels,  &c.  are  extinct ;  "  and 
by  consequence,  the  right  and  interest  itself  to  the  thing. " 
Yet  a  release  of  sll  demands  does  not  extend  to  writs  Toy 
which  nothing  is  demanded,  neither  in  fact  or  in  law,  but 
lie  only  to  relieve  the  pit.  by  way  of  discharge,  and  not 
by  way  of  demand ;  as  error  to  reverse  an  outlawry,  &c. ; 
"  and  when  a  deed  begins  with  special  words,  and  concludes 
in  general  words,  both  shall  stand.  A  covenant  never  to  sue, 
is  a  release. 

Cro.Et.623.-  §  7.  If  the  deft,  covenant  and  engage  to  procure  a  release 
4T.R.44G—  of  all  A's  right  in  a  thing,  he  ought  to  do  it,  whether  A  have 
si8*DDourt-  anT  "Snt  m  'l  or  not '  *°r  tne  ^e^*  undertakes  for  a  stran- 
ty  v.  Neale.  ger's  acts,  and  his  engagement  is  positive  to  get  the  release. 
l  E»p.  381,  §  8.  There  is  no  demand  against  the  estate  of  one  deceas- 
Topham  t.  ed,  till  judgment,  and  execution  sued.  Here  the  release 
Toliier.         waa  to  (1^  pgpgjmai  e8tate ;  and   not  to  the  administrator. 

And  Salk.  375. 
Dyer,  t.— l        §  9.  A  release  cannot  be  given  in  evidence,  unless  plead- 
Bturfio'iof  °* '  *°r  "  ^e'n6  a  discharge  by  deed,  all  legal  solemnities 

must  be  shewn  to  the  court. 

But  in  assumpsit,  Lord  Mansfield  said,  a  release  may  be 

proved,  without  pleading  it.    Could  not  be  pleaded,  as  the 

action  was  for  money  had  and  received. 
Hob.  las,  §  jo.  A  release  after  verdict  can  only  be  used  in  audita 

gj££"-      querela ;    Ch.  29.     A   deed  of  a   debt  sold,  pleaded  as  a 

release.  Grantee  taking  administration  on  the  debtor's  es- 
tate, &c. 
iE>p.  881,  Art.  3.  A  release  to  one,  or  by  one,  of  several. 
Swadiin!— a  §  }'  'n  *^e  case  °*  a  ^>°ad  and  two  obligors,  a  release  to 
Sautid.  40, a.  °"e  is  a  release  to  both,  as  well  in  law  as  in  equity ;  for  it 
— Aloff  o.  releases  the  contract.  But  if  A  give  me  a  bond,  and  I  cove- 
JS*M''  nant  not  to  sue  bim  for  ninety-nine  years,  this  is  no  release 
673.    '  or  defeasance,  but  merely  a  covenant  not  to  sue ;  and  so  not 

pleadable  in  bar  to  debt  on  the  bond. 
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'  $  S.  Three  commit  a  trespass;  a  release  to  one  of  them  Ch.  167. 
may  be  pleaded  by  the  other  two ;  but  must  be  with  a  pro-  Art.  4. 
fert.  4  Bac.  282 ;  Hob.  66,  Cock  v.  Jenour.  ^^^~^y 

§  3.  A  release  to  one  of  several  obligors,  whether  they  £  Sannd.48, 
are  bound  jointly,  or  jointly  and  severally,  discharges  the  yJJ^*11  ** 
oQurs ;  and  may  be  pleaded  in  bar  by  all :    Supposes  a  sa- 
tisfaction. 

§  4.  But  where  two. are  bound  jointly  and  severally,  and  2  Saond.  48, 
the  obligee  covenants  with   one   of  them,  not  to  sue  him,  ^JT0^" 
this  does  not  amount  to  a  release,  but  is  only  a  covenant ;  htx,j  J*g 
and  the  obligee  may  sue  the  other  obligor.   12  Mod.  551 :  Duton. 
and  the  same  point  decided,  8  T.  R.  168,  Dean  v.  Newhall. 
And  so  is  the  case,  though  it  be  agreed  the  covenant  may  be 
pleaded  in  bar. 

§  5.  Plea,  joint  promises,  and  a  release  pleaded  to  the  sweat.  1ST. 
other  promiser.  Plea  states  the  joint  promises,  and  that  ]6^ooip' 
before  the  action  commenced,  the  pit.  by  writing  of  release, 
&c.  delivered  to  said  A  B,  the  other  promiser,  did  remise, 
release  to  him,  his  heirs,  and  assigns,  the  said  several  pro- 
mises, in  the  said  declaration  mentioned,  and  each  of  them, 
and  all  money  due  thereon,  and  to  become  due  thereon,  to- 
gether with  all  and  all  manner  of  action  or  actions,  cause 
and  causes  of  action,  &c.  as  in  release,  &c. ;  hocparahu. 
Replication,  not  his  deed. 

§  6.  If  a  bond  be  made  by  A,  for  the  faithful  service  of  5  Com.  D. 
B ;  a  release  to  B,  before  the  condition  broken,  is  a  good  bar.  •**■**  w- 
3  Leon.  45.  Otherwise,  if  after  condition  broken.  S  Leon.  45.      ' 

§7.  If  a  bond  be  made  by  two,  a  release  to  one,  after  his  Cro.  El.  lei, 
sealing,  and  before  the  other  has  sealed  and  delivered,  is  no  Manning  e. 
discharge  to  the  other  who  seals  afterwards,  the  same  day.       own,en  ■ 

§  8.  A  bond  is  made  to  A,  as  trustee  to  B ;  a  release  by  B,  5  Com.  D. 
with  an  averment,  that  it  was  in  trust  for  him,  is  no  bar.        838.— 1  Lot. 

§  9.  A  release  of  all  demands,  by  a  husband,  does  not  dis-  136, 
charge  a  promise  to  the  wife  before  marriage,  to  pay  her  ^^j0^-?^ 
forty  shillings  a  year  after  his  death.  low!         "" 

Art.  4.  Requisites  in  pleading  a  release.    §  1.  If  a  release  3  hut.  CL 
to  the  deft,  be  pleaded,  there  must  be  a  profert  of  the  deed  ;  195. 
and  if  the  release  bear  date  before  the  bond,  but  was  deliver- 
ed after,  it  must  be  so  averred,  "  by  his  certain  writing  of 
release,  here  in  court  produced,  dated,  &c.,  and  to  the  said 

D,  after  making  the  said  writing  obligatory;  to  wit,  on , 

at ,  was  first  delivered :"    the  pit's,  only  replication  is  %  Bol.  ss. 

non  est  factum,  or  he  must  demur;  he  cannot  reply  ne  reles- 
sa  pas. 

§  2.  If  the  obligor  of  a  bond,  after  notice  the  bond  is  as-  L«b.r.Legk, 
signed,  take  a  release  from  the  obligee,  and  plead  it  to  an  1  Bo..  fcl\ 
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Oh.  167.  action  brought  by  the  assignee,  in  the  obligee1*  name,  tbe 
Art.  5.  court,  on  motion,  will  set  the  release  aside,  nor  suffer  tbe 
v^-s^-^/  deft,  to  plead  payment;  or  the  pit,  may  reply  tbe  special 
5Com.D.Pi.  facts. 

*y-|°'  §3.  A  release  by  the  testator's  will,  sealed,  cannot  be 

Crod'n  calc  pleaded  to  debt  on  bond ;  nor  does  a  release  of  a  part  avail ; 
s  Com  D  nor  'a  'l  Bny  P'ea'  ne  Save  ano[ner  DOD<^  m  satisfaction.  Hob. 
638,  icVo.  88 i  2  Cro.  579. 

ei.  7ie.—         §  4.  Or  that  the  deft,  agreed  by  indenture,  to  sell  land  to 
Cn>.  Car.86.  eatisfy  tb^e  debt ;  or  enfeoffed  the  obligee  in  payment.     If  a 
ios  850  -^!!i  w^'  6'?e  UP  a  d^^U  it  cannot  be  pleaded  as  a  release. 
Bac'.  Abr.  §  5i  ^°  release  pleaded  in  personal  actions ;   six  first 

967.  volumes  Massachusetts  Reports, 

4  Hod.  380,  So,  a  release  to  one  deft,  in  trover,  that  being  joint,  is  a  re- 
Kiffiu  •.  wu-  lease  to  both,  if  properly  pleaded  and  found ;  though  a  vcr- 
c*'^P'0,>d,•  diet  be  against  the  other.  Several  pits.  -sohaHarUy  join } 
release  of  one  is  that  of  all :  otherwise,  if  obliged  by  Um  to 
join. 
6  T.  R.  981,  §  6.  The  obligor  contemplated  marrying  A,  and  gave  a 
MUbourn  r.  bond  conditioned  to  pay  her  £3,000,  by  his  heirs,  &c.  after 
E™^i  *»d  his  death ;  this  bond  is  not  reltaatd  by  their  marriage.  And 
cited ;  and  l  m  debt  on  the  bond,  if  the  marriage  be  pleaded  in  bar  by  the 
Ld.  Rayin.  deft.,  the  heir ;  a  replication  ought  to  be  made,  stating  the 
615.  purposes  for  which  the  bond  was  given :  for  they  are  consis- 

tent with  the  bond  and  condition. 
6  Wood's  C.      §  7.  In  all  cases  of  releases,  if  one  man  will  avail  himself 
164.— Co.  L.  of  a  release  to  another,  he  must  plead  and  sfitw  it. 
^n      <mo         §  8.  I  have  ttveral  cawa  of  action  against  A  and  B,  and 
e  Wood*!  cT  re'eaBe  to  themjoinl/u ;  I  release  all  joint  and  several  causes 
160.  '  of  action. 

Co.  L.  964*.      Art.  b.  Rtltam  in  law.     A  release  may  be  by  operation 
8  Co- 136.-6  in  law ;  as  if  a  man  make  his  debtor  by  bond,  8lc.  his  exe* 
Com.  D.  ft.,  cutor .  for  ne  cannot  sue  himself ;  and  the  action  being  gone, 
it  is  released. 

§  1 .  So,  if  there  be  joint  debtors,  and  the  creditor  makes 
one  of  them  his  executor,  or  the  wife  of  one,  his  executrix. 
6  Wood1*  c.  §  2.  So,  if  a  feme  obligee,  or  one  of  the  obligees  marry 
J*^J^°'  the  debtor,  for  now  he  cannot  be  sued.  But  it  is  no  release 
•ts9.  -C™.  '  if  an  executrix  toiler  first  husband,  marry  his  debtor,  for  her 
EL  114.  marriage  shall  not  work  a  wrong  to  his  estate;  and  if  a  re- 
lease, it  would  be  a  devastavit. 
Balk.  304,  §  S.  And  if  a  man  makes  his  debtor  executor,  his  debt 

J0fl"IcJ0,  shall  be  aints  in  his  hands,  for  the  testator's  creditors  and 
Cw" m       legatees. 

4  Bac.  Abr.        in  all  these  and  such  cases,  it  is  conceived  there  is  but  a 

wa'  release  of  the  action,  and  not  of  the  right.    Bat  the  debtor 

remains  accountable  to  the  creditors,  or  residuary  legatee, 
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&c.  for  tbe  amount  of  the  debt.    See  this  point  examined,   Ch.  167. 
Ch.  29,  art.  4,  ante,  head  Executors  and  Administrators.  Art.  6: 

If  the  husband  release  all  demands,  he  releases  a  debt  to  >^-v-*^i 
bis  wife  before  coverture ;  as  he  only  can  demand  it :  other-  10 Mod.  iso, 
wise  all  actions.  *Jjj*  **wa- 

Art.  6.  General  worth  mhen  restrained.     §  1.  A  release  of        / 
all  claims  extends  to  all  demands.     So,  all  exactions  seem  292.  ' 

equal  to  demands  :  but  in  all  these  and  such  cases,  a  release  3  i^,Y.  274, 
of  all  demands  may  be  restrained  to  the  particular  occasion ; 
as  if  the  executor  of  A,  receive  a  legacy  of  the  executor  of 
B,  and  release  all  demands  against  him  as  executor,  for  any 
matter  whatever ;  this  does  not  release  a  debt  due  to  A  from 
B ;  and  Lyman's  case,  Ch.  149,  a.  3. 

§2.  Scire  facias  on  judgment,  £6,000  bV  the  pits.,  Knight  3  Hod.  m, 
&  Donning,  surviving  executors  of  John  Knight,  against  the  £JjJ e'k  ^ 
deft.  Cole,  and  his  wife,  as  executrix  of  John  Lawford,  stating      '^ 
that  J.  K.,  E.  and  J.  K.  had  recovered  judgment  for  £6,000, 
against  Lawford ;  that  J.  K.  survived,  and  by  his  will,  ap- 
pointed the  pits.,  and  John  Kent,  his  executors ;  and  Kent 
died ;  and  that  Lawford,  by  bis  will,  appointed  Mary  his  wife, 
now  Mary  Cole,  sole  executrix,  &c. ;  and  the  debt  was  un- 
paid. 

Plea,  a  release  from  Donning,  one  of  the  pits.,  by  which 
he  acknowledged  he  had  received  of  the  deft,  and  wife,  as 
executrix  of  Lawford,  £5,  a  legacy  he  gave  Donning;  and 
then  he,  "  in  general  words,  released  to  the  said  Cole,  and 
his  wife,  the  legacy,  and  all  actions,  suits  and  demands  what- 
soever, which  he  had,  or  might  have,  against  the  defts.,  Cole 
and  his  wife,  as  executrix  of  John  Lawford,  or  may  or  can 
have  for  any  barter  or  thing  whatsoever."  Demurrer  to  this 
plea.  Judgment  for  the  pits. ;  and  the  court  said,  if  an  exe- 
cutor have  goods  of  his  testator,-  and  in  his  own  right,  and 
grant  all  his  goods,  those  he  has  as  executor  do  not  pass, 
for  strictly  they  are  not  his.  That  the  party,  Donning,  did 
not  mean  to  release  more  than  what  he  had  in  his  own  right, 
and  (hat  appears  by  the  recital  of  the  legacy  of  £5.  Hence, 
the  following  words  must  have  a  construction  according  to 
bis  intentions,  when  he  made  the  release,  and  be  tied  up  to 
the  prior  words :  then  only  the  legacy  is  discharged.  Nor 
are  Donning's  words  of  an  extent  to  release  actions  as  execu- 
tor ;  for  it  is  a  release  that  goeth  to  the  right. 

y  3.  A,  the  pit.,  released  all  he  had  on  his  own  account.  1  Vent.  35, 
He  had  a  bond  made  to  him  and  C,  in  trust  for  B,  and  sued  ^-"J"  or 
*    this  bond.     Deft,  pleaded  the  release.     Judgment  for  the  gt^/' 
pit.,  and  held  good.     The  rule  is,  if  general  words  be  alone 
in  a  deed  of  release,  they  shall  be  taken  most  strongly  against 
the  releaser;  but  if  there  be  a  particular  recital  in  a  deed, 
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Cb.  167.    and  then  general  words  follow,  the  general  words  shall  be 
Art.  7.      qualified  by  the  particular  recital.    4  Bac.  983. 
iVJ»«-v-^-'       §  4.  A  release  does  not  discharge  a  note  given  the  same 
12  Mod.  40i.  day,  or  as  a  consideration  for  the  release.  4  Bac.  Abr.  290. 
4  Hod.  182.        A  release  of  all  actions  to  the  day  of  the  date,  does  not 

discharge  one,  the  cause  of  which  did  arise  on  that  day. 

6  Wood's  C.      §  5.  A  release  of  alt  covenants,  includes  those  broken  and 

Bt!!j>w»  '  not  broken,  tf>  at  tne  l'me  °^  tQe  release,  existing.     So,  all 

56.— Co.  L.  warrantees  then  made :  so,  of  all  legacies,  those  in  Juturo  are 

76, 292.         included,  though  not  by  a  release  of  alt  demands :  <  so,  of  all 

rent,  payable  or  not,  if  existing.     But  a  release  of  all  actions 

does  not  release  rent  before  the  day  of  payment  comes.    By 

a  release  of  all  demands,  or  all  claims,  a  mtre  possibility, 

a  Wood's  C.  whereof  one  cannot  be  made,  is  not  released.  5  Co.  70.    As 

ass'  Nodes'  if  *  covenant  to  Pay.  ^20  on  tne  birth  of  a  cnild !  of  this.  ' 
Sheffield.-  cannot  be  released,  it  being  merely  a  contingency  if  one  will 
6  East,  S56.  be  born,  or  not.     The  words,  to  a  day,  may  include  it;  so, 

from,  may  include  it. 
12  Mod.  415,  Art.  7.  Where  a  release,  &c.  is  a  defeasance.  §  1.  If  A  is 
*trtL*'"  XTd  k°und  m  a  DOnd  to  B,  and  he  covenants  not  to  sue  it  till  such 
ii1m>  Nme  a  l'me>  it  is  a  defeasance  ,■  but  if  he  grants  not  to  sue  it  at  all, 
cue,  548;  it  is  a  release.  So,  if  A  covenant  to  do  such  a  thing  to  B, 
ft  Cro.  Car.  and  he  agrees  to  save  A  harmless,  this  is  a  defeasance  of  the 
'  covenant :  so,  A  and  B  made  an  indenture  to  save  C  harm- 

less :  this  is  no  defeasance  of  a  covenant,  in  which  C  is  bound 
to  pay  A  asum  of  money:  aswhere  the  pit's,  intestate,  &  Co. 
covenanted  to  save  Kynaston  harmless,  &c.  Held,  this  was 
no  defeasance,  or  discharge  of  his  covenant,  to  pay  the  pit. 
jEIOO,  after  his  intestate's  death;  and  especially,  if  constru- 
ed to  be  a  defeasance,  as  to  the  pit.  it  would  discharge  all  the 
rest. 

tl.  So,  where  a  deed  intends  mutual  remedies,  it  is  not 
e  construed  a  defeasance,  but  mutual  covenants ;  and  this 
is  when  it  is  apparent  the  meaning  is,  that  the  parties  trust 
each  other  on  the  mutual  agreements,  and  mean  to  have  mu- 
tual remedies. 

§  3.  The  nature  of  a  defeasance  is,  that  on  condition  per- 
formed, the  thing  to  be  de  feasance  d  is  to  cease,  and  to  make 
a  defeasance  usually,  there  ought  to  be  words  to  this  effect 
in  the  instrument ;  a  defeasance  to  one  is  such  to  all,  though 
they  be  jointly  and  severally  bound.  And  it  is  impossible  to 
defeat  the  contract  as  to  one.  and  not  defeat  it  as  to  all.  And 
this  must  be  the  effect,  though  it  be  said  it  shall  be  void  as 
to  one  only ;  "  for  as  to  liim  it  would  be  a  release ;  and  if  so, 
every  one  might  plead  it."  It  must  release  all,  or  put  the 
others  in  a  situation  in  which  the  original  contract  did  not 
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put  them :  this  the  contractee  has  no  right  to  do  without  their   Ch,  167. 

consent.  &rt.  7. 

.  §  4.  So,  if  A  be  bound  to  B,  in  £10,  and  he  covenants  with 

C,  x stranger  to  the  bond,  that  if  A  do  such  a  thing,  it  shall 

be  void  ;  this  ia  no  defeasance.  But  if  A  and  B  be  bound  to 

C,  and  C  agrees  with  A,  that  on  doing  such  a  thing,  the  bond 

shall  be  void  ;  this  is  a  defeasance  to  B ;  for  as  it  discharges 

one,  it  does  the  other.     A  covenant,  that  the  obligee   will' 

never  sue,  is  a  release ;  or  if  with  a  condition  never  to  sue, 

it  will  be  a  defeasance  ;  and  this  to  avoid  circuity  of  action, 

where  one  would  recover  precisely  the  same  damages  that 

be  had  suffered  by  the  other's  suing  the  bond. 

And  if  A  and  B-be  jointly  and  severally  bound  to  C,  and 
C  covenants  not  to  sue  A,  this  is  no  defeasance  or  release,  but 
a  covenant  only ;  for  he  covenants  only  not  to  sue  A,  but 
does  not  covenant  not  to  sue  B  ;  for  the  covenant  is  not  a  re- 
lease in  its  nature,  but  only  by  construction,  to  avoid  circuity 
of  action  ;  for  where  he  covenants  not"  to  sue  one,  he  still  has 
his  remedy,  and  then  it  shall  be  construed  a  covenant  and 
no  more  ;  and  such  covenant  does  not  imply  a  satisfaction  as 
a"  release  does. 

§  5.  So,  A  covenants  with  B,  to  pay  him  £300  a  year,  for, 
the  use  of  A's  wife,  only  for  her  life;  this  is  not  defeasanced 
or  released  by  B's  covenant  of  an  after  date,  that  this  £300 
a  year  should  cease  so  long  as  A  and  his  wife  cohabited ; 
though  there  are  express  words  to  that  effect ;  for  the  £300 
is  a  sum  in  gross,  and  B's  covenant  is  temporary.  But  the 
court  said,  if  it  had  bofll  a  rent  for  years,  and  the  lessor  co- 
venanted that  it  should  cease  for  such  a  time,  this  might  be 
a  grant  of  the  rent  for  that  time,  and  so  cease  and  revive 
again.  And  though  the  annuity  was  here  defeasible,  yet  as  it 
was  not  entirely  defeasanced,  the  court  would  not  allow  a 
subsequent  temporary  agreement  to  be  ^release  of  it. 

§  6.  A  release  cannot  oe  made  of  a  right  or  action,  for  a  \£tm£*  **' 
part  of  an  estate,  or  for  a  time  only ;  for  such  a  release,  for  y$jZJi\  h. 
an  hour,  is  a  release  forever.     But  one  may  release  his  right  vn.  24.— 
in  a  part  of  the  land;  as  if  disseized  of  two  acres,  he  may  Co.L.  t7«. 
release  his  right  in  one,  and  enter  on  the  other-     So,  it  may 
be  of  a  part  of  a  debt,  as  £100,  part  of  a  condition  of  £200. 

§  7.  A  defeasance  is  only  a  conditional  release,  and  may  f^.  E.-aa3. 
be  executed  as  well  after  as  at  the  time  of  the  original  con-  — 4  Bac. 
tract.  Abr- MS- 

§  3.  Letter  of  license  :  by  it  a  creditor  agrees,  that  if  he  *■■*,**'. 
sues  in  such  a   time,  his  debts  shall  be  forfeited.     This  is  JfSg?- 
pleadable  in  bar  as  a  release ;  "  for  the  words,  shall  be  for-  g^  6*19, 
felted,  make  an  absolute  defeasance  upon  a  suit  commenced. 

VOL.  v.  57 
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Ch.  167.  §  9.  A  gives  me  a  bond  ;  I  recite  it,  and  covenant  to  save 
Art.  8.  him  harmless;  this  is  a  release;  my  covenant  can  have  so 
\^~v-w    other  construction.  2  Salk.  573. 

4  B«c.  Abr.  §  10,  An  award,  that  all  suits  shall  cease,  has  the  effect  of 
^'^J***'  a  release,  and  the  submission  and  award  may  be  pleaded  in 
SmSS!?"'  discharge,  as  well  as  a  release  :  this  was  on  a  submission  by 
'  the  deft,  for  himself  and  partner,  and  though  he  was  not  held, 
the  deft.  was. 
4  Bao.  Abr.  j  1 1 .  .#  release  by  will,  of  a  debt,  can  only  operate  as  a 
987. — WUt.  legacy,  and  the  debt  must  be  assets  to  pay  the  testator's  debts ; 
R-  33*1  KM-  and  such  release  is  only  an  intimation  to  the  executors,  not 
or  v.  Wag«.  ^  mo]est  ^  debtor 

4Bac.  381-      §  12.  Several  men  ca&e.  several  covenants  in  the  same  deed; 
Cro.El.  408.  a  release  to  one  of  them  discharges  not  the  others. 
4  B*c.  £89.-      §  1 3.  All  quarrels,  so  omnes  loquelas,  is  as  large  as  all  ac- 
*,'■* ■  a81*"  tions.     A  condition  cannot  be  released  on  condition ;  and  if 
SiJrMIL     A  release  to  B>  on  condition  B  pay  A  £10,  this  is  bad ;  but 
if  the  words  be,  that  if  B  pay  £10,  at  a  certain  day  to  come, 
then  A  releases  :  this  is  a  good  release,  as  one  may  be  made 
on  a  condition  precedent. 
4  Bao.  280*-      Art-  8.  Releases  of  debts  by  executors  and  administra- 
Co.L.  56.     tors.  §  1.  Before  probate  of  a  will,  the' executor  may  release 
a  debt  due  to  the  testator  :  for  he  derives  his  authority  from 
him,  and  not  from  the  ordinary's  act.    So, he  may  pay  debts 
and  take  releases  :  this  means,  if  he  afterwards  proves  the 
will. 
*B  *"■***■        $  2.  If  there  be  two  executors,  and  one  of  them  releases  a 
!■'*<      ■     debt  due  to  the  testator,  this  binds  batfi,  for  each  has  entire 
authority ;  but  one  of  two  executors  cannot  release  the  action 
after  he  is  summoned  and  severed.    Not  clear  that  one  of  two 
administrators  can  release  a  debt  to  the  intestate's  estate. 
RCo'»«n — *      '  3'  An  *n/a»/ executor,  on  full  satisfaction  received,  may 
Bao.  880.       reiease  a  debt  to  the  testator}   but  without,  would  be  a  de- 
vastavit. 
4  Bao.  280.-      §  4.  If  an  executor  release  a  debt  due  to  the  testator,  he 
Cro'llf  43,    "h,U  **  cnar8ed  with  tI,e  fu"  amount  of  it,  though  he  re- 
and  138.    '    eeives  but  a  part.     But  if  he  releases  an  account,  this  rest- 
ing in  uncertainty,  he  is  charged  only  with  what  he  actually 
receives. 
4  B«c.  181.        §  5.  If  two  executors  sell  the  testator's  goods,  for  £20, 
and  take  a  bond  for  the  money,  the  release  of  one  of  them 
4Bao.  281.    bars  both.  A  and  B  executors,  A  has  possession  of  the  testa- 
tor's goods,  and  they  are  taken  away  by  a  stranger ;  though 
A  may  sue  alone,  yet  B  may  bar  him  by_  a  release. 
L  wrence  £      5  6-  &■  release,  non-suit,  nolle  prosequij  or  other  discharge, 
•I.  Hob.  70.   to  one  of  several  defts.  trespassers,  discharges  all,  after  judg- 
ment; for  by  the  judgment  against  all,  joint  damages  are 
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fixed  upon  them.     But  in  trespass  against  three,   L.  plead-    Ch.167. 
ed  not  guilty,— and  issue  ;   and  N.  and  W.  justified.  Pit.  re-    -4r(.  9. 
plied ;  and  demurrer.     Pending  this,   L.  was  found  guilty,    ^■v^' 
and  judgment  agamst  him  for  damages,  &c.     After  this  the 
E  1 ,entered  a  nolle  prosequi  against  Nevil  and  Wood  :   and 
held,  well  on  error  brought  by  all ;  for  the  judgment  had  sev- 
ered them,  and  fixed  the  damages  on  L.  alone.     But  had  the 
nolle  prosequi  been  before  judgment,  it  had  clearly  discharg- 
ed all.     N.  B.— N.  &  W.  should  not  have  joined  in  the  writ 
of  error,   as  there  was  no  judgment  against  them,  and  they 
were  not  grieved. 

§  7.  A  releases  all  actions.    He  releases  all  he  has  as  ear-  4  B»c.  289.- 
ecutor,  as  well  as  in  his  own  right.     But  added  by  Powell,  WE-  »'•  *6- 
onless  there  be  an  action  of  his  own  for  his  release  to  work 
upon. 

§  8.   The  effect  of  repealing  administration.     In   this  «  Co.  18, 
case  administration  was  granted  to  a  stranger,  and  the  next  of  c%Mof  p*ck- 
fcin  applied  to  have  itrepealed  ;  pending  which  suit,  the  admi-  **' 
nistrator  sold  the  intestate's  goods  to  the  deft.     This  admin- 
istration to  the  stranger  was  afterwards  revoked,  and  admin- 
istration granted  to  the  pit.,   as  next  of  kin.     He   sued  for 
these  goods,  as  being  held  by  the  deft,  by  a  void  sale;  and 
the  court  held  the  sale  good ;  and  judgment  for  the  deft.  :— 

1.  The  first  administration  was  good  while  it  continued, 
and  the  first  administrator  had  the  absolute  property  of  the 
goods  in  him,  and  might  give  them  to  whom  he  pleased  ;  and 
if  the  administration  be  afterwards  revoked,  that  cannot  de- 
feat the  sale  or  gift. 

S.  But  if  the  gift  be  of  covin,  it  shall  be  void  by  the  13 
JSI.  against  creditors  ;  but  it  remains  good  against  the  second 
administrator.  . 

3.  If  the  administrator  waste  the  goods,  and  administra-  «* 
tion  be  granted  to  another ;  yet  any  creditor  may  charge  the  ■ 
first  administrator  in  debt,  and  if  he  plead  the  second  admin- 
istration, the  creditor  may  reply,  that  before  the  second  ad- 
ministration was  granted,  he  wasted  the  goods. 

4.  Administration  may  be  granted  on  condition;  and  a  gift 
of  the  intestate's  goods,  before  condition  broken  by  the  first 
administrator,  is  good. 

5.  If  the  second  administration  be  obtained  by  covin,  acts 
done  under  it,  are  void,  as  respects  the  administrator :  but 
quasrej  if  as  to  bona  fide  purchaser  under  his  sale,  or  a  debt- 
or who  bona  fide  pays  his  debt 

Art.  9.  Releases  ii\  Massachusetts.  Release  of  damages 
by  a  husband,  Southwort A  v.  Packard  ia  error;  see  Ch- 137, 
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Ch.  1 67.    art-  4.     $o,  a  release  to  one  not  in  possession,  Pray  v.  Pierce, 
Art.  9.     Ch.  92,  art-  2 ;  Ch.  104,  art.  3. 

v^v^/  This  was  entry  in  the  post,  in  which  the  demandants  de- 
7.  Mau.  R.  tnanded  two  undivided  tenths,  &c.  on  their  father's  seizin, 
76,  Everen-  within  fifty  years,  and  laid  an  abatement  op  his  death,  hy  a 
Beaumont "&  stranger :  the  tenants  pleaded  a  release  from  the  demandants, 
■J.  to  Beaumont,  pending  this  action,  of  all  their  right:  demand- 

ants replied,  (hey  had  sold  before  the  commencement  of  this 
action,  all  their  right  to  one  Win.  Dunbar,  and  his  heirs ;  he 
and  they  believing  they  had  a  right   to  sell,  &c. ;   and  that 
this  action  issued  for  his  use,  &.c. ;  of  all  which  the  tenant 
was  knowing  before  the  execution  of  the  release  to  him.     On 
demurrer  to  this  replication,  il  was  adjudged  bad ;   for  as  the 
demandants  were  never  seized,  but  of  the  right,  they  could 
hot  sell  it,  as  the  law  does  not  allow  a  quarrel  to  be  sold  ; 
but  the  release  to  Beaumcmt,  in  possession,  was  good.     The 
deed  (o  Dunbar  being  void,  Beaumont's  tub  wing  it  made  no 
difference,  and  the  demandants  were  not  estopped  to  release 
to  him. 
i37Mr"c!^'        See  For8e,n  in  E-  v-  Shaw,  Ch.  137,  art.  12,  a  conatruct- 
t.  Jiwn.Va    tv$  release  of1  errors.     If  A   fraudulently  make  a  deed  of 
'-  land  to  B,  and  It  is  party  to  the  fraud,  A    may  convey  the 
same  land  \o  C,  though  he  knows  of  B's  deed,  and  though  B 
is  in  possession;   as  if  B's  deed  from  A  be  without  considera- 
tion, and  to  defraud  A's  creditors  ;  it  is  void  as  to  them,  and 
afitr  purchasers  j  and  A's  creditor  may  levy  on  the  land. 
A  bona  fide  purchaser  is  a  real  and  not  a  feigned  one ;    and 
the  land  passes  to  C,  because  P  is  »ot  in  possession  as  a,  dis- 
M«»«.  Sup.     seizor  of  A,  but  under  him,  relying  on  a  fraudulent  deed. 
Not'  lerm''        Case  on  a  no,e»  dated  February  26,  1816,  given  by  Josiah 
1817,  Ewt'i;  Dow  to  Alex.  Donaldson,  Jos.  Beadle,  and  Sam.  King,  to 
Donaldson  u  pay   them,  or  order,  83,200,    in  three  months,  and  grace. 
Beadle  t>.       The  two  pits,  aver,  the  interest  was  in  the  three  promisees, 
Not  reported  one-third  each;  that  May  20,  1816,  before  the  note  became 
bj  Mr.  T.      due,  Dow  accorded  with,  and  satisfied  King,  his  third   part 
of  it;  and  he  then  and  there  did  release  Dow  all  demands, 
he  had  against  him,  by  reason  of  said  note;  and  hy  reason 
of  the  premises,  Dow  became  liable  to  pay  the  pits,  their 
two-thirds  of  said  note,  amounting  to  812, 133  32  cents,  when 
the  time  of  payment  should  arrive ;  and  then  and  there,  in 
consideration  thereof,  promised  them  to  pay  them  when  said 
time  of  payment  fixed,  should  arrive ;  and  the  pits,  averred, 
it  arrived  May  29,  1816 :  were  four  other  counts.     Plea, 
never  promised :  facts  agreed-  Dow  failed,  and  May  23, 181,6, 
bis  deed  of  assignment,  and  trust,  &.c.    was  made  in  com- 
mon form,  by  which  he  conveyed  his -property  to  two  trus- 
tees, also  two  of  his  creditors,  to' settle  his  affairs,  and  make 
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dividends  to  his  creditors,  who  signed  before  a  day  named.  Ch.  187. 
Trustees  were  a  second  party  to  the  indenture;  most  of  Art.  9. 
Dow's  creditors  were  a  third  party,  who  released  their  old  \^-*s-*s 
debts  against  him.  Said  King  did  this  by  his  attornies,  and 
his  power  was  for  his  third  part  of  the  said  note .*  but  they, 
as  his  attornies,  executed  the  deed  generally,  not  saying  for 
a  third  of  said  note  ;  but  they  lodged  their  power  with  said 
indenture,  which  shewed  said  third,  and  Beadle's  wife  exe- 
cuted said  indenture,  but  only  signed  her  name  "Tabitha 
Beadle,"  and  sealed.  On  those  facts,  Donaldson  and  Beadle 
recovered  their  two-thirds  of  said  note,  though  King  had  Re- 
leased his  third ;  on  the  principle,  that  if  the  party  liable  to 
a  joint  action  to  several  pit's.,  for  tort,  fraud,  or  contract, 
settles  with  one  of  them,  and  bars  his  right  of  action  to  sue 
or  join,  by  taking  a  release,  &c.  from  him,  such  party  be- 
comes liable  to  the  action  of  the  rest  of  them,  for  their  parts 
of  the  damages  or  debt. 

Authorities.  1.  On  tort,  Addison  v-  Overend ;  Sedg- 
wick v.  Same ;  and  7  Johns.  R-  471  :  2-  Fraud,  Baker  v. 
Jewell :  3.  Contract,  Austin  v.  Walsh  ;  and  Watson  on 
Partnership,  310,  one  of  six  lessors  recovered  his  part  of  the 
rent,  the  tenant  having  settled  with  the  other  five  lessors  ;  so, 
one  of  three  who  sold  timber ;  3  Esp.  117.  Nelthorpe  v.  Dor- 
xington  ;  also  6  D.  &  E.  568. 

Second  point — if  King's  attornies  executed  their  power  in  Co.  L.  49,6!, 
signing  the  deed  generally,  and  the  excess  is  distinguishable,  H!!"-1pLe£11' 
4.c.  it  is  clearly  void,  and  their   execution  valid,  as  far  as  j8T~^^_5 
they  had  power ;  and  if  not  distinguishable,  the  whole  exe-  Co.' 94— 
cation  is  void.     4  Wood's  Con.  488,  489 ;  2  Wood's  Con.  Djtr,  at, 
34;  1  Vezey,  644;   Cowp.  651;   6  Wood's  Con.  137;  Co.  »!»*«■ 
Lit.  874. 

Third  point — King's  release  must  be  construed  according 
to  the  subject  matter  of  it,  his  third  part  of  the  note.  Cole 
&  wife,  ex'x-  v.  Knight  and  Donning,  surviving  executors,  3 
Mod.  277 ;  Lyman,  Judge  v.  Clark  &.  al.,  9  Mass-  R.  235 ; 
Pierson  v.  Hooker,  3  Johns.  R.  68 ;  Clayton  v,  Kynaston, 
2  Salk.  573;  Lacy  v.  Kynaston,  19  Mod.  415;  1  D.  &  E. 
287 ;  3  East,  484 ;  4  Bos.  &  P.  34,  113 ;  a  Saund.  43  a. 

Fourth  point — Mrs.  Beadle's  signing  was  void.  7  Mass.  R. 
14,  Fowler  v.  Shearer ;  4  Mass-  R.  87  ;  11  Mass.  R.  54 ;  12 
Mass.  R.  1 73,  237 ;  3  Bac.  Abr.  408 ;  a  East,  142. 
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Several  caafi  Art.  1.  §1-  The  setting  one  debt  against  another  depends 
of  fet-off,  2  pai;l]y  on  common  law,  and  partly  on  statutes.'  So  far  as  it 
R.  112,  423,  depends  on  common  law  principles,  English  law  is  the  same 
510;  Cb.  3s,  nearly  as  ours.  As  to  the  statutes  on  this  subject,  they  are 
*'  i'  Chin-51'  different  m  th*  two  -counties.  Matters  of  let-off  are  limited 
Cb.*i23  a, 3,  to  OTU'ua'  credits,  mutually  given,  and  do  not  extend  to 
,.  is.  effects,  monies,  or  things  obtained  wrongfully,  or  by  the 

assignment  of  one  having  no  legal  power  to  assign.  Pleaded, 
7  Wentw.  442,  444j  590,  59fi. 

§2.  Jn  this  case  Thomason,  Undcrhill,  fy  Guest,  were 
Thomason  partners  in  trade,  and  indebted  to  the  defts.  more  than 
Hipgipfca].  £1450,  their  bankers;  and  June  1,  1807,  in  .£1800:  they 
ns1*1"'  applied  for  security  to  U.  &  G.,  Thomason  being  at  Copen- 

In^ihifoate    naSen-     u-  &  G-»  *y  deed  of  that  dat«>  executed  by  them 
were  cited,    only,  and  without  authority  from  T.,  bttt  purporting  to  bind 
l  Eait.  363,   htm  also,  assigned  to  the  defts.  certain  debts  due  to  the  firm 
Smith  r.        of  t.,  U.  fy  G.,  (and  among  these)  a  debt  of  £1450,  (the  sum 
Sune'sett      *n  dispute)  from  Gamble  &  Co.  in  America,  who  ignorant  of 
Smith  v.  dri-  the  assignment,  Oct.  3,  1S07,  by  letter,  desired  T.,  U.  £  G. 
ell.— 3  Bm.    to  draw  a  bill  on  Gamble  &  Co.'s  agents,  Dunlap  &  Co.,  in 
8  MituGtod-  London,  *°r  the '£1450.     This  was  drawn  accordingly,  and 
d*rd.-Gowp'  accepted  by  Dunlap  &  Co-,  Oct.  8,  and  returned  to  U.  U  G. 
445,  Foit.     at  Birmingham  ;  and  Oct.  11,  G.  with  U's.  assent,  endorsed 
Hanbniy.       in(j  delivered   this  bill  to  the  defts.,  who  received  payment 
of  it,  Dec.  6,  1807.     Oct.  6, 1807,  17.  &  G.  committed  acts 
of  bankruptcy ;  and  Oct.  1 9,  separate  commissions  were  taken 
out  against  them,  and  the  26th,  they  were  declared  bank- 
rupts, and  Hipgip,   Pearson   &  Hodges,  three  of  the  pits-, 
were  chosen  their  repsective  assignees,  who  joined  in  this 
action  with  Thomason  the  solvent  partner,  for  money  had 
and  received,  to  recover  this  £1450,  so  paid  to  the  deft's. 
after  they  became  bankrupts.     In  this  case  it  appears: — 
6T.B..57.         §3.  i.  That  the  solvent  partner,  and  assignees  of  the  two 
Dickiou  v.     bankrupt  ones,  jointly  sued  for  the  monies  of  the  firm,  had 

and  received  by  the  defts. ;  and  had  a  right  to  recover. 
Cowp.133,  .     §4.  2.  It  was  agreed  that  two  partners  cannot,  by  deed, 
Rtdoat  r^     bind  the  ^hird  ;  and  that  they  had  no  power  to  assign  the 
%  Stra,  1X34,  Manh  *.  Chamber!.— 4  Burr.  S174. 
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bill  after  they  had  committed  acts  of  bankruptcy,  so  as  to    Ch.  168. 
bind  their  assignees:  3.  Held,  that  the  two  partners,   after    tSrt.  I. 
acts  of  bankruptcy  committed,  and  before  commissions  issued,    ■^^v-+~* 
could  not  assign  this  bill  or  debt  so  as  to  bind  the   solvent 
partner  abroad. 

§  5.  4.  By  law,  the  partnership  property  was  in  him  and  Hague  ^  &i, 
said  assignees,  as  soon  as  the  said  act;  of  bankruptcy  were  j5SjJ~E' 
committed  ;    those  acts  being  followed  up  by  said  commis-  I19_"  "*'    ' 
sions,  &c.     So,  their  said  endorsement  of  the  bill  was  void, 
and  then  the  defts.  received  said  partnership  monies  without 
authority  :  [though,  it  is  to  be  observed,  without  fraud.] 

§6.  6.  That  the  defts.  could  not  setoff  their  demand  against  c«aes  cited 
this  £1450,  so  received ;  for  when  the  defts.  thus  wrongfully  io  ,hew  one 
got  possession  of  the  money  of  the  partnership,  they  could  JJJwjI^ 
not  when  sued  for  it,  set-off  a  prior  demand  on  it,  upon  -the  ther  by  dud. 
statutes  of  set  off,  which  the  court  said,  did  "only- apply  to 
cases  where  there  are  mutual  debts  and  credits." 

§  7.  6.  The  defts.  never  could  have  sued  Thomason,  and  *  :Joha!-  R' 
the  assignees  of  Underhill  &  Guest,  for  this  debt ;  for  their  su<5h  *^oi««  ina: 
demand  was  against  the  partnership  firm  of  T.,  U.  and  G.  in  actiom. — 
Hence,  it  seems  to  follow,  on  general  principles  of  law,  that  3  J  ohm.  R. 
the  deft,  can  never  set-off  his  debt  against  the  pit,  when  he  **«  *  "|j~ 
cannot  sue  him  for  it.  That  is,  he  shall  not  get  a  debt  by  though  im- 
set-off,  he  cannot  recover  in  a  suit  against  the  pit ;  for  the  properly  by 
true  principle  of  a  set-off  is  to  prevent  multiplied  actions,  and  *  jutice  in  a 
to  enable  the  deft.,  when  sued  for  a  debt  due  the  pit,  to  say  (j™"  j,Vbar 
I  have  a  debt  against  him,  recoverable  of  him,  and  contracted  to  another 
by  his  assent ;  and  the  cases  of  set-off  being  confined  to  cases  f*«  <ne  »«ine 
of  contracts,  and  never  extending  to  cases  of  tort  or  fraud,  p'PS'Tji 
or  to  a  case  in  which  the  deft,  becomes  indebted,  as  in  this,  ls^n  King' v. 
without  the  authority  and  assent  of  the  other  party.  Fuller. 

§  8.  A  judgment  against  one,  may  be  set  off  against  a 
udg  ment  recovered  against  two  persons,  on  common  law 
principles. 

In  this  case  the  pit  had  judgment  against  the  defts.  for  8.  T.  R.  69, 
£40  damages  ;  then   they  sued  the  pit   and  recovered  £36  ■"),  GMrtaa 
13».  tid.  against  him,  and  the  court  allowed  them  to  set  off,  "■  IIewer  & 
though  he  had  a  separate  demand  against  Hewer,  one  of  the 
defts.     For  the  two  other  defts.  ought  not  thus,  indirectly,  to 
be  subjected  to  the  payment  of  Hewer's  separate  debt ;  and 
in  an  off~set,  costs  must  be  considered  as  subject  to  theattor- 
niea'  liens. 

§9.  In  this  case  the  deft  had  recovered  a  judgment  against  4,T.  R.  123, 
the  pit.  and  another  :  and  now  the  pit  recovered  judgment  1*il]JI'tiH"11 
against  the  deft  for  £188  10a.    Court  allowed  the  deft,  to  **  owu"d' 
set  off  his  judgment  against  the  pit  and  another,  against  the 
pit's,  judgment  against  him,  the  deft,  on  his  undertaking 
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Cut.  168-    to  pay  the  attorney's  bill.     In  this  esse  Lord  Kenyon,  C.  J. 

Art.  3.    «"id,  that "  this  did  dot  depend  on  the  statutes  of  set-off,  bat 

^^^v   on  the  general  jurisdiction  of  the  court,  over  suitors  in  it. 

The  same  principles  apply  in  our  courts-     Here,  though  the 

S  H.  BL  507.  deft,  bad  got  judgment  against  the  pit.  and  another,  and  both 

—2  Bm.  ft  owed  the  debt  to  the  deft.,  yet  he  might  have  levied  his  exe- 

g-.  2|q31bW"  cution  wholly  on  the  pit.  or  the  other  ;  and  if  on  the  other, 

ke'rviile  r.    ~  then  he  had  turned  him  over  to  the  pit.  for  contribution.    So, 

Brown.  a  verdict  against  the  pit    in  a  prior  action  may  be  set-off 

against  his  present  demand  sued  for.     Hut  2  Burr.  1329  ;  1 

Bin.  158;  1  Cain.  71. 

Art.  2.    Debt  due  to  A,  as  surviving  partner,  set-off 

against  his  own  debt,  so  due  from  him. 

Slipper  k  d.      §  *'  Action  for  work  done,  goods  sold,  and  money  lent  by 

anigneea        Lane,  the  bankrupt.     General  issue  pleaded,    and   notice   of 

tj.Stiditone.    set-off,  for  work  of  the  deft,  and  one  Abbot,  since  deceased, 

done  for  Lane.     Set-off  allowed  ;  and  the  court  said,   "that 

the  deft  might  have  declared  against  the  pit.  for  this  demand, 

and  also  for  any  sum  due  to  him  separately,  if  any  such  had 

wais*,  106,  been  due"  to  him,  according  to  Hancock  v.  Hayward,  3  T 

"°fa<-  R.  433.  So,  one  the  pit.  owes  as  such  partner.   And  6  T.  R. 

$82,  French's  case. 

Set-off,  reducing  pit's,  demand  below  40s-  fyc.  the  effect 

l  Will*   19       §  s*  ln  th's  es9c  '*  waa  decided,  that  if  the  pit's,  demand  be 

Pitt  v.  Cur-  above  40*.,  and  the  deft's.  set-off' reduce  it  below  that  sum, 

neater.  still  it  does  not  affect  the  jurisdiction  of  the  Superior  Court. 

Dougt-  448 ;    1  Bos.  &  P.  233  ;     I  Dall.  308  j  2  Ball.  74  ;  2 

Cain.  107. 

§  3.  But  if  the  pit's,  original  demand  be  above  40s.  and 

qJJjT'  48'  the  deft,  before   sued,   by  payments  reduces  it  below  that 

Fitter.  sum,  the  pit  must  sue  in  the  County  Court,  in  England. 

The  same  principles  apply  in  our  practice,  as  below.     Deft. 

cannot  prove  set-off,   except   under  the  plea  of  payment 

1W.B1.394.  Penning.  69. 

Art.  3.    Unliquidated  damages  cannot    be  set-off,    in 
l  Sip.  278.     England,  fyc. 

ST^Howiat'       §  1-  Id  covenant'  the    deft  pleaded    he   had     sustained 
k  al. ».  greater  damages,  by  the  pit's,   breaking  his  covenant,   and 

Strickland,  the  deft,  assigned  the  breaches  in  his  plea.  Pit.  demurred, 
and  for  cause  said,  the  deft,  could  not  plead  thedamages  by 
way  of  set-off,  by  2.  G.  II.  c.  22 ;  or  8  O.  II.  c.  24  ;  for 
they  are  not  debts  ;  and  a  tender  is  pleadable  only  to  an  ac- 
tion of  contract  for  money ;  not  alleged  these  are  mutual 
debts,  &c. ;  but  especially  the  damages  are  totally  uncertain, 
and  depending  wholly  on  the  jury's  discretion, — and  might 
as  well  set  offi damages  in  trover,  or  for  breach  of  a  marriage 
contract,  &c.    For  the  deft,  it  was  said,  he  may  by  2  G.  II. 
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s.  22,  set  off  any  demand  he  may  have  against  the  pit-  ;  or  Ch.  168: 
plead  it  in  bar  ;  and  uncertainty  makes  no  difference,  as  in  Art-  3. 
quantum  meruit,  for  labour,  $c.  But  the  court  said  these  -.^v-^/ 
damages  were  no  debt ;  and  clearly  an  unliquidated  demand, 
or  uncertain  damages,  cannot  be  set  off  A  set-off  may  be 
between  the  deft,  and  assignees  of  a  bankrupt ;  for  they  are  Cowp.  i33. 
the  bankrupt.  Ridout  v.  Brough. 

§  2-  And  under  the  8  G.  II.  c.  24,  no  debt  on  bond  can  gt~Ji      ' 
be  set-off,  unless  it   be  a  bond  to  .secure   the  payment  of  cut. 
money  :  so,  a  bail  bond  cannot  be,  until  it  is  assigned  to  the 
party. 

So,  the  owner  sues  for  rent,  the  dell,  cannot  set  off  uncer- 
tain damages  he  may  be  entitled  to  against  the  owner,  on 
any  of  the  covenants  in  the  lease.  6  T.  R.  488,  Weigall  v. 
Waters;  and  I  W.  Bl.  394. 

Set-off  in  'he  nature  of  retainer  by  agreement. 

§  3.  In  this  case  the  deft    became  surety  to  the  bankrupt  Dobwn&d. 
in  two  bonds,  and  he  agreed  the  deft,  might  retain  as  indem-  r,!i£llc£*hI'r. 
nity,  till  the  bankrupt  paid  the  bonds,  any  monies,  that  might  5Tij_    "^ 
become  due  from  him  to  the  bankrupt,  for  goods  he  should  is?. 
sell  the  deft.     The  bankrupt  sold  him  goods  of  less  value 
than  the  monies  the  deft,  was  surely  for.     Assignees  sued 
for   these   goods.     Deft,    after  the  bankruptcy,  had   been 
obliged  to  pay  the  bonds.     Held,  he  might  set-off  or  retain, 
on  general  principles,  and  on  the  general  issue ;  and  that  there 
was  no  need  of  his  pleading  the  matter  specially,  as  he  did. 
Here  was  no  occasion  to  rely  on  the  statutes  of  set-off. 

§4.  So,  if  the  pit.  sue  the  deft,  for  rent,  or  to  compel  him  ^s"ood-*^ 
to  account  for  the  profits  of  an  estate,  the  deft,  may  confess  xhoiold 
he  received  such  profits ;  to  wit,  £tsOO  ;  and  may  add,  that 
before  he  received  them,  he  expended  more  ;  to  wit,  £810, 
in  and  about  the  repairs  of  the  premises  ;  and  retains  said 
£800,  towards  satisfaction,  &c. ;  and  if  he  add,  "  and  other 
necessary  charges"  these  last  words  will  be  too  general,  and 
bad  for  uncertainty. 

Several  cases  of  set-off.     In  debt  on  bond,  pled  must  state  JL^Jji** 
what  is  due  on  it  ;  and  such  averment  is  traversable  ;  and  and'3T.R. 
the  deft,  naay  add,  that  the  pit.  at  the  commencement  of  the  es,  Sjmmoni 
action,  was,  and  still  is,  indebted  to  the  deft,  in  a  larger  sum  J J=^?*TJL 
than  that  due  from  the  deft,  to  the  pit.  on  the  bond  ;  to  wit,  E,ii.  ;. 

if ,  on  balance  of  account,  then  stated,  &c,  at,  &c. ;   out  Pmwer.— c 

of  which  said  $ ,  the  deft,  is  ready  and  offers  to  set  off,  D.  fe  E.  4£9> 

and  allow  the  pit.  so  much  as  will  pay  bis  bond,  and  all 
damages  sustained  by  occasion  of  detaining  the  same ;  hoc 
paratus,  &c.  Replication,  not  indebted  to  the  deft ;  so,  that 
the  pit's,  debt  being  confessed  by  the  deft  the  only  question 
is,  if  the  pit;  owes  him  \  so,  the  pit  may  reply,  there  is 

VOL  t.  *3 
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more  due  on  the  bond,  than  ia  admitted  by  the  deft. ;  and  I*~ 
sue  in  some  catea. 

§  5.  So,  the  deft,  may  plead  to  debt  on  bond,  it  was  given 
to  executrix  ;  that  it  was  in  trust  for  the  testator's  estate ; 
and  set-off,  by  adding,  that  he,  hi  his  lifetime,  and  at  his 
death,  was  indebted  lo  the  deft,  in  a  larger  gum,  &c. ;  to  wit, 
$ — — ,  for  money  the  deft,  lent  and  advanced  before  that  time, 
to  the  testator,  at  his  request  ;  and  for  goods  sold,  &c. ;  and 
not  paid,  and  still  due,  &c. ;  and  the  deft,  is  ready,  Jtc.  as 
above. 

§  6.  So,  the  deft,  may  plead,  that  the  money,  for  which 
the  pit.  sues,  was  lent  to  the  deft,  by  A,  for  whom  the  pit. 
took  the  bond,  and  acts  as  trustee;  and  thatA  was  indebted 
to  the  deft,  in  a  larger  sum  at  the  time  A  died,  for  goods 
sold,  &c.  and  for  work  and  labour,  fee. ;  for  money  had  and 
received,  &c.  Here  are  averments  dehors  the  bond.  As  to 
the  trusts  on  this  subject,  see  1  T.  H.  622,  Rudge  v-  Birch  ; 
and  4  T.  R.  341 ;  Cowp.  47,  Mease  v.  Mease  ;  Salk.  1D7, 
Green  v.  Home. 

§  7.  In  an  action  for  goods  sold,  and  plea  of  set-off,  a  re- 
plication, that  it  was  agreed  they  should  be  paid  for  in  ready 
money,  is  bad,  and  no  answer  to  the  plea.  This  on  2  6.  II. 
And  the  court  said,  it  was  no  objection,  that  the  damages 
were  unliquidated  ;  and  the  jury  would  consider  the  pit's, 
loss,  in  not  receiving  ready  money,  in  assessing  the  damages. 

f8-  Interlocutory  costs  set  off. 
a  this  case  the  deft,  recovered  £17,  interlocutory  costs, 
against  the  pit.  for  not  proceeding  to  trial ;  and  the  pit.  final- 
ly recovered  £30  against  the  deft  Held,  the  pit  was  entit- 
led to  set  off  the  £17,  and  have  the  balance,  £13,  though 
the  deft's.  attorney  claimed  a  lien  on  the  £17,  costs  ;  for  the 
court  held,  that  this  lien  only  attaches  on  the  general  result 
of  costs,  &c.  And  6  T.  R.  456,  Handle  v.  Fuller ;  and  2 
W.  Bl.  826  ;  Auatr.  229,  Gabbet  v.  Chaytor. 

Final  costs,  SfC-  offset. 

§  9.  Trespass  for  breaking  pit's,  house.  Fit.  had  judg- 
ment against L.  and  B.,  by  default,  and  damages  assessed,  half 
a  penny  each.  Noble  obtained  a  verdict.  Court  allowed 
the  pit's,  damages  and  costs  against  L.  and  B.  to  be  set  off, 
and  deducted  out  of  the  coats  Noble  recovered  ;  and  execu- 
tion in  the  mean  time  stayed  against  L.  and  B-  Objection 
was,  that  this  tended  lo  deprive  the  attorney  of  his  legallien 
on  the  costs  ;  but  the  court  said,  he  could  have  it  only  on 
the  costs  as  was  subject  to  the  equitable  claims  of  the  parties 
in  the  cause. 

§  10.  In  this  case  A  sued  B ;  and  the  expenses  of  de- 
fending wen  borne  by  C  and  D  ;    but  A  was  nonsuited. 
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Then  C  sued  A  in  an  action,  in  which  D  was  interested  with  Cb.  168. 
him  ;  and  C  was'  nonsuited.  Held,  the  costs  of  one  nonsuit  Art.  4. 
may  be  set  off  against  those  of  the  other.  v^v%< 

§  11.  These  cases  of  costs  seem  to  have  been  decided  zw.Bl.8M, 
rather  on  principles,  of  practice  and  common  law,  than  on  B«*er'i 
any  statutes.  c"e' 

§  12.    What  a  detainer — what  a  set-off.      Pit.  sued  for  4Dnrr.fi.a4, 
money  had  and  received.     Plea,  general  issue.     The  deft,  a  Dalcr.  Bol- 
ship-broker,  was  the  pit's,  agent,  to  sue  for,  and  recover  let 
damages  for  an  injury  to  the  pit's,  ship,  and  did  recover 
£8,000,  for  the  pit's,  use;  and  paid  £1960,  and  retained 
£40,  for  his  service  in  the  affair,  which  the  witness  swore, 
he  thought  was  a  reasonable  allowance.     Pit.  objected,  that 
the  deft,  ought  to  have  pleaded  this  as  a  set-off,  or  at  least 
given  notice  of  it  as  a  set-off. 

§  IS.  But  the  eourt  held,  he  might  give  it  in  evidence. 
The  pit.  can  recover  only  the  balance,  after  deducting  all 
just  allowances  the  deft,  has  a  right  to  retain,  out  of  the  very 
sum  demanded-  This  is  not  a  cross  demand  or  mutual 
debt ;  it  is  a  charge  which  makes  the  sum  of  money  receiv- 
ed for  the  pit's,  use,  so  much  less. 

§  14.  Where  a  del  credere  broker,  absolutely  liable  to  the  Gf?,M  *  ■'■ 
principal  in  the  first  instance,  may  off-set  a  loss  on  a  policy  DobojI^lS' 
against  premiums  received ;  see  1  T.  R.  1 12,  557.  Judgment  Emt,  149, 
satisfied  by  arresting  the  body,  Sec.  cannot  be  set  off.  Jaques  D°e  *.  DmO- 
v-  Withy.  No  set-off,  where  one  party  is  insolvent,  and  third 
persons  are  become  interested. 

Art.  4.  Where  liquidated  damages  may  be  set  off  by  the  2  T.  R.  m, 
obligee  in  a  bond,  when  sued  by  the  obligor  for  work  done.  n«tchrtw. 
§  I.  Action  for  work  done  for  the  deft-,  goods  sold,  &c.  Plea,    *     *  • 
general  issue:  second  plea, set-off,  for  money  paid,  had  and 
received :  third  plea,  set-off,  thus :  June  27,  1785,  at  , 

the  pit-  by  his  deed,  became  bound  to  the  deft  in  £ ,'to 

be  paid  to  him  on  request ;  condition  recited  ;  the  deft,  had 
agreed  to  do  certain  work  in  repairing  a  church ;  that  the 
pit.  (and  another,  who  did  not  execute  the  bond,)  had  agreed 
with  the  deft,  to  do  the  iron  work,  fyc.  in  six  weeks,  at  £ — ; 
and  if  not  done  in  that  time,  to  forfeit  £10  a  week,  &c. ; 
deft-  said,  they  did  not  perform,  &.c  ;  but  left  their  work 
undone  for  four  weeks,  so  that  they  became  liable  to 
pay  the  deft.  £40,  due  at  the  time  of  the  commencement  of 
the  action,  and  still  due  to  the  deft-  from  the  pit.  in  virtue  of 
said  bond  and  condition ;  and  this  £40  exceeded  the  damages 
the  pit  had  sustained,  by  the  non-performance  of  the  pro- 
mises mentioned  in  the  pit's,  declaration ;  that  the  deft,  was 
ready,  &c  and  offered  to  deduct  the  pit's-  damages,  &c.  out 
of  said  £40 ;  hoc  paratus.    To  this  third  plea,  the  pit  de- 
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murred.  Court  held,  the  £10  a  week  to  be  liquidated  dam- 
ages, and  not  a  penalty  ;  also,  is  iiie  pit's,  debt,  bo  may  be 
set  off.  Otherwise,  if  his  and  another's.  Where  one  part- 
ner sues  in  hU  own  right,  for  money  received  after  the  death 
of  the  other,  or  an  executor  in  his  own  right,  for  monies  re- 
ceived after  the  testator's  death,  the  deft,  may  set  off  what- 
ever is  due  to  him  from  the  pit.;  and  it  is  no  objection  to 
off-setting  a  debt,  that  he  has  sued  it,  and  had  money  brought 
into  court  lo  pay  it.  A  debt  a  testator  owed  cannot  be  set 
off  against  one  due  to  his  executrix,  in  her  own  right,  as  for 
rent  after  his  death. 

§  2  If  assignees  of  a  bankrupt  sue  for  a  debt  due  to  his 
estate,  though  the  deft,  cannot  set  off  cash  notes,  issued  by 
him  payable  to  bearer,  bearing  date  before  the  bankruptcy, 
unless  the  deft,  also,  shew  they  came  to  his  hands  before  the 
bankruptcy.  A  set-off  is  in  the  nature  of  a  cross  action, 
said  Lord  Eenyon ;  and  if  the  deft,  had  sued  the  assignees  on 
these  notes,  "  he  must  have  proved  every  thing  necessary  to 
constitute  his  demand  ;"  and  must  have  proved  when  the 
notes  came  into  his  hands,  to  shew  he  was  a  creditor  at  the 
time  of  the  bankruptcy. 

§  3.  And  all  debts  to  be  set  off,  must  be  due  in  the  same 
right.  Therefore,  the  husband  when  sued  for  his  own  debt, 
cannot  set  off  a  debt  due  to  him,  in  his  wife's  right ;  yet  a 
debt  due  to  him  in  her  right  he  can  recover  to  his  own  use. 

&  4,  If  a  plea  of  set-off  consists  of  two  parts,  and  one  is 
bad  and  uncertain,  as  sounding  merely  in  damages,  and  the 
other  certain  and  good,  as  certain  sums,  it  is  on  the  whole, 
on  a  general  demurrer,  good. 

§  5.  A,  gave  B  a  bond,  to  secure  an  annuity,  and  before 
any  payment  became  due,  A  lent  B  a  sum  of  money;  on 
which  it  was  agreed  that  LJ  should  retain  the  payments  of  the 
annuity,  as  they  became  due,  till  that  sum  was  discharged. 
Then  H  became  a  bankrupt ;  and  the  agreement  to  retain 
was  held  a  good  plea  lo  an  action  on  the  bond  by  B's  as- 
signees, for  the  payments  accruing  after  the  bankruptcy, 
being  equivalent  to  a  plea  of  solvit  ad  diem. 

See  judgments  set  off;  though  the  smaller  one  was  assign- 
ed, with  notice  of  the  ground  of  the  larger.  Hatch  v.  Green, 
administrator,  Ch.  146,  a.  S. 

§  6.  B,  agreed  with  A,  that  a  loss  on  cotton  A  had  sus- 
tained by  B's  means,  should  be  fixed  at  £l  ,900  ;  and  to  satisfy 
that  sum,  B  should  for  four  years  recommend  certain  parcels 
of  cotton  to  A,  which  he  should  purchase  by  notes,  at  three 
months'  date,  the  clear  produce  on  the  sale  of  which  B 
undertook  should  amount  to  that  sum,  in  default  of  which 
he  was  to  make  good  the  deficiency,  if  living.     Afterwards, 
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B  became  a  bankrupt.  Held,  this  £1,900  could  not  be  set  Ch.  168. 
°ff  by  A  against  a  demand  made  by  B's  assignees.  No  set-  Art.  5. 
off  in  an  avowry  for  rent ;  4  D.  k  E.  514  :  nor  of  damages  ^'v^-' 
not  recovered.  1  W.  B.  L.  394.  But  a  set-off  may  be  plead-  2  Burr.  820, 
ed  to  debt  on  a  bond  conditioned  to  pay  an  annuity  or  grow-  Colli™  v. 
ing  sum.  No  set-off  where  an  execution  is  improperly  taken  Collio>- 
out  after  error  brought.     New  R.  311,  Hill  v.  Tebb. 

Art.  5.  Casta  in  the  United  States. 

§  1.  In  cases  in  Massachusetts  it  will  be  found   that  the 
principles  of  the  English  set-off  often  apply  ;  and  especially 
in  settling  our  insolvent  estates  ;  and  the  principles  ef  the 
set-off  \a  England,  at  common  law,  generally  apply  in  our  SwIn»°l- 
practice;  but  our  statutes  on  this  subject  introduced  some  39  ante! 
new  principles  and  matters  of  practice-  ' 

§  2-  By  this  act  it  is  enacted,  that  when  an  action  shall  q"'^*' 
be  brought  to  recover  a  debt  due,  on  book  accounts,  an  ac-  itb4,kc.  la. 
count  slated  by   the  parties  a  quantum  meruit,  quantum  —Maine 
valebant,  at  for  services  done  upon  an  agreed  price,  the  deft.  ^  °- 59- 
may  file  io  any  account  he  has,  in  the  office  of  the  clerk  of 
the  Common  Pleas,  seven  days  before  (he  silting  of  the  court; 
or  if  before  a  justice,  four  days  ;  and  on  the  general  issue, 
give  the  same  in  evidence  against  the  pit's,  demand  ;  and  if 
a  balance  be  found   due  to  the  deft,   he  shall  recover  the 
same  in   the  same  manner  as   if  he  bad  brought  his  action 
therefor.  „ 

§  3-  By  this  act  it  is  enacted, "  that  in  any  action  brought  fX'.'rj'  ' 
for  any  debt  on  simple  contract,  or  promise  in  writing,  not  itm,  fee.  4. 
under  seal,  the  deft,  therein  may  give  in  evidence,  upon  the 
general  issue,  his  or  her  demands  against  the  pit.,  for  goods 
delivered,  monies  paid,  or  services  done,"  to  be  filed  in  seven 
and  four  days,  as  in  the  other  act  above  ;  and  if  any  time  of 
limitation  be  objected  by  the  pit.  to  the  deft's.  account,  it 
shall  be  considered  as  if  he  had  sued  it  at  that  time  when  the 
pit.  commenced  his  action. 

§  4.  On  these  acts  it  has  been  decided,  that  if  the  pit-  sue  9^f'eU  "■ 
for  more  than  £4,  in  the  Common  Pleas,  and  his  demand  is  1795""1' 
reduced  to  less  than  that  sum  by  the  deft's. filing  hisaccounl; 
yet  the  pit.  shall  have  his  full  costs.  But  if  A  sell  goods  to 
B,  and  in  payment,  agree  lo  take  his  work,  &C,  B  need  not 
file  his  account  for  the  work  done,  when  A  sues  for  the  price 
of  the  goods,  because  by  the  agreement  A  cannot  recover  it, 
and  the  work  is  payment  for  them.  13  Mass.  R  496,  Wil- 
by  v.  Harris. 

i  5-  On  the  first  of  these  acts  it  is  plain  the  deft,  can  file 
only  his  demand  on  book  account,  ami  that  only  in  one  of 
these  five  cases  :  1  Where  the  pit.  sues  a  book  account  ; 
2  An    insimul  computassei  :    A    3.  quantum  meruit :  4. 
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Ch.  168.    Quantum  valebant :  and  ft.  For  services  done  at  an  agreed 
Jlrt-  5-   price. 

\^v^s  §  6.  And  on  the  second  of  these  acts,  the  deft,  can  file 
only  three  sorts  of  demands,  as  1-  For  goods  .sold  and  deliver- 
ed :  2-  Monies  paid:  And  3-  Services  done  ;  and  that  only 
when  the  pit.  sues  on  a  simple  contract  or  writing  not  under 
seal. 

The  pit-  discontinued  in  an  action  before  a  justice  of  the 
peace  ;  and  held,  the  deft-  eould  not  have  judgment  for  his 
account  tiled  by  my  of  set-off,  though  filed  four  days  before 
the  court  Decided  in  error.  Judgment  reversed  as  to  dama- 
ges, and  confirmed  as  to  costs- 

In  the  cases  of  insolvency,  these  principles  of  set-off  are 

often  adopted  in  our  practice.  See  Insolvency,  Ch.  39,  where 

are  collected  the  several   statutes    respecting    insolvencies, 

since  1695,  of  Massachusetts,  and  of  the  United  States,  and 

e  Mmi.  R.     many  cases  that  have  been  decided  on  them. 

«8,  HoiiMd      §  7,  September  23, 1807,  Makepeace  drew  a  check  in  &- 

JjJJJU      vour  of  John  Coates,  for  #893  80  j  and  December  9,  1807, 

Ln.  k.        another  for  01,000.     Coates  failed,  and  the  pit.  and  others 

451,  Make- '  were  appointed  his  trustees,  and  had   these  checks  and  his 

peaces.         0tner  property  assigned  to  them,  October  1,  1S09,  all  for  the 

feneral  benefit  of  Coates'  creditors.  The  pit's,  action  was 
rought  on  the  two  checks.  Makepeace  purchased  Coates' 
negotiable  promissory  note  for  a  larger  sum  than  the  two 
checks  ;  which  nrfte  Makepeace  filed  in  this  action,  duly  en- 
dorsed to  him,  September  16, 1809,  after  Coates  failed.  The 
question  was,  if  this  note  could  be  in  evidence,  "  as  an  off-set 
or  payment  of  the  pit's,  demand."  The  court  decided,  it 
could  not  be  set  off;  for  set-offs  under  our  statutes  are  con- 
fined to  transactions  between  the  parties  in  the  suit.  Hence, 
in  this  action  on  the  check  assigned  to  the  pit.  the  deft, 
could  not  off-set  said  note.  And  the  court  said,  "  a  set-off,  in 
favour  of  a  deft,  for  an  existing  cause  of  action,  against  the 
pit's,  action,  is  unknown  to  the  common  law ;"  therefore,  the 
set-off  must  depend  on  our  statutes.  By  our  statute,  said 
the  court,  if  the  deft's.  debt  is  the  largest,  he  may  recover 
the  balance  on  filing  in  his  claim.  The  court  also  thought  it 
could  not  be  a  fair  construction  of  the  act,  that  Coates'  trus- 
tees, acting  for  all  his  creditors,  should  be  held  to  pay 
Makepeace  his  balance ;  his  note  exceeded  the  checks. 
Judgment  for  the  pit. 

In  Kentucky  the  deft.,  sued  for  any  debt  or  demand,  can 
plead  any  debt  due  to  him  from  the  pit.  by  way  of  set-off;  or 
give  the  same  in  evidence,  on  the  general  issue,  giving  no- 
tice in  writing  in  the  office,  when  he  puts  in  his  plea, 
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§8.  This  m  an  action  on  a  promissory  note,  and  money    Cb.  168. 
had  and  received.     Deft-  filed  his  account  for  board,  wash-     Art.  fl- 
ing, mending,  and  finding  a  room.     Held,  this  may  well    \^-v-w 
be  filed  by  way  of  set-off,  under  our  statutes,  against  the  pit's.  10  Maw.  It- 
demand  on  simple  contract.     Adjudged  on  a  writ  of  error-      ?23,  W!^J' 

§  9.  Assumpsit  on  a  promissory    note  by    the  endorsee  \ef' 
against  the  maker.     Held,  no  defence  the  promisee  owed  10  Man.  R. 
the  deft  to  a  greater  amount  than  due  on  the  note,  unless  the  51.  Cla*  "■ 
deft,  filed  his  demand  according  to  the  statute.     Note  was  Man  rmo 
endorsed  after  due. 

In  an  action  against  two  defts.  nna  simple  contract,  held, 
*  demand  ooe  of  the  defts.  had  against  the  pit.  could  not  be 
set  off. 

§  10.  Where  a  surety  in  a  bond  may  plead  a  set-off 
agairut  it  note. 

October  10,  1799,  Abiel  Winship,  the  deft,  gave  his  HMui.R. 
promissory  note  to  Jonathan  Winship,  the  bankrupt,  for  *ei.i  Wardi 
#3,550,  payable  to  him  or  order,  in  thirty  days,  with  interest  j*"^*,,0 
after  due.  After  payable,  the  maker,  at  the  promisee's  re-  Wiwhip  ». 
quest  became  his  surety  in  a  bond  to  A,  dated  December  Abiel  Win- 
16,  171*9  for  8961  19,  and  interest,  payable  on  or  before  ■*"''■ 
June  19, 1802  ;  on  which  account  the  maker  and  promisee 
in  a  note,  agreed  a  balance  of  it  should  remain  unpaid, 
equal  to  the  bond,  for  the  maker's  security,  thus  become  the 
promisee's  surety,  and  never  be  claimed  if  the  maker  of  the 
note  should  be  obliged  to  pay  the  bond ;  if  so,  the  sum  he 
should  be  obliged  to  pay  on  the  bond  should  be  set  off  against 
any  balance  unpaid  on  bis  said  note.  June  SI,  1808,  deft, 
maker  of  the  note,  paid  $1,105  67,  due  on  the  bond.  The 
commission  of  bankruptcy  issued  against  said  promisee, 
March  83,  1601 ;  but  the  bankrupt  had  obtained  no  certifi- 
cate of  discharge.  All  these  matters  the  deft,  specially 
pleaded.  When  thepromisee  became  bankrupt,  he  passed 
said  note  to  his  assignee,  with  his  other  property,  so,  before 
the  deft,  paid  the  bond.  Held,  these  facts  being  proved, 
were  a  good  defence  pro  tanto,  in  the  action  on  the  note  by 
the  assignee.  The  facts  were  generally  proved  by  the  bank- 
rupt's deposition,  he  being  released  by  the  deft.  The  court 
said,  at  the  time  of  the  assignment  of  the  bankrupt's  effects 
to  the  pit.  the  deft,  had  a  good  and  legal  defence  against  an 
action  on  the  note,  by  agreement ;  and  this  defence  could 
not  be  taken  away  by  the  assignment ;  "  no  better  right  pass- 
ing to  the  assignee  than  the  bankrupt  himself  had  in  the 
note.  When  the  agreement  was  made  the  note  was  due." 
The  deft's.  giving  the  bond  was  a  good  consideration  for  the 
agreement,  which  barred  the  promisee  of  so  much  of  his 
note.     Agreement  was  consistent  with  the  note;  being  made 
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Ch.  1 88.    subsequently,  And  when  payable ;  so  that  it  may  be  consider- 
jjrt  5.      ed  a  mode  or  payment  agreed  upon  by  the  parties." 
v— ^^^         How  judgments  may  be  set  off,  see  Hatch  v.  Green,   ad- 
ministrator, Ch.  146,  a.  8,  s.  6.     Three  partners  sue   their 
debt,  he  cannot  set  off  his  debt  against  one  of  them.     7 
Cranch,  565. 
1  Johns.  Cm.       S  ii,  rfn  insolvent's  note  purchased  after  his  estate  is  as- 
JohnSMi «      signed  to  trustees,  by  A  his  debtor,  cannot  be  set  off  by  A, 
Bloodgood'.     against  the  debt  the  assignees  sue  for ;  aod  if  A  buy  such  a 
note  after  it  is  due,  but  the  exact  time  is  not  staled,  the 
court  presumes  it  purchased  after  the  assignment  made  for 
the  benefit  of  all  the  creditors-     Uncertain  damages   cannot 
be  set  off.     2  Dull.  237  ;  2  Caines  33. 
DiiiM  (  l8-  If*  balance  of  accounts  be  due  from  the  principal 

264.  s'  to  his  factor,  and  the  principal  sue  the  factor  on  a  bond,  he 
Da.i.  505,  may  set  off  this  balance,  in  Pennsylvania- 
Read  «.  Id-  Debtors  to  a  bank  cannot  set  off  its  bills  or  notes  in  an 
gti  .  action  brought  by  it  against  them.  13  Mass.  R.  235.  Noth- 
ing is  a  lawful  tender  but  gold  and  stiver.  Such  bills  are 
only  a  ground  of  action. 
*?SlnS''  S  13-  Unascertained  damages  for  a  tort,  cannot  be  setoff 
43,  in  an  action  on  a  bond.     Nor  can  a  creditor  of  an  insolvent 

debtor  set  off,  in  an  action  brought  by  his  factor,  for  goods 
sold  to  the  creditor, 
l  johm.  Ca.        §  14.  Case  on  a  promissory  note  by  the  endorsee  against 
169,  Prior  v.  the  maker.     Plea,  payment  to  all  except  forty   cents,  and 
WasfcTw"1     PV10111  of  the  forty  cents  to  the  payee  before  endorsed; 
167.-  1  lien   and  gave  notice  of  set-off  of  large  sumsof  money  due  to  him 
&  m.  176.—  from   the  payee.     Held,  first,  the  deft,  cannot  set  off  more 
1  Bin.  69.      tf,an  the  sum  pleaded  ;  2.  Payment  *°  the  payee   could  not 
be  set  off  by  the  maker  in  the  action  against  him  by  the  en- 
dorsee.    As  to  the  setting  off  notes,  in  Connecticut,  4  Day's 
Cases,  172. 
1  JohM.R.        §  15.  But  such  set  off  will  be  allowed,  if  the  deft  shew 
drtoktfeJn-  tnal  tne  notewaB  transferred  after  it,  became  due,  or  for  the 
daii  purpose  of  defrauding  the  maker  of  his  set-off.    4  Johns.  R. 

224;  5  do.  118. 
4  Dallas,  §  16.  A  commission  of  bankruptcy  is  legal  notice  to  affect 

370,303.        the  subsequent  assignee  of  a  promissory  note,  with  the  sta- 
tute right  otset-off.     Deft  cannot  set  off,  when  sued  by  the 
1 Johtu.  B...  8tate  .   nor  ;8  there  allowable  any  set-off  to  an  Open  policy 
of   insurance.      Judgment    in  the    Common  Pleas  set  off 
against  one  in  the  Supreme  Court.     3  Caines'  R.  190. 

'45°hC«C"-      §  17-  No  nt  0-F>  where  the  deft-  "fter  notice  of  a  writ "*" 

tor  b.  Butter-  8Q™  against  him,   and  before    actually  served,  buys  up  a 

said.  promissory  note,  made  by  the  pit.  and  endorsed  to  the  deft 

for  the  avowed  purpose  of  setting  it  off  against  the  pit's,  de- 
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frauds.  S.  A  debt  or  demand  to  be  set  off,  under  the  statute,    Ch.  168. 
must  be  one  existing  when  the  pit.  commences  his  suit.  Art.  5. 

§  IS.  A,  bought  one,  and  then  another  parcel  of  goods,  of   \^~-^%*j 
B,  each,  on  six  months'  credit.     When  the  first  sum  became  7D.  E.  n. 
due,  A  lodged  in  B's  hands  a  bill  of  exchange  for  a  larger  Wi  AJ*in" 
amount  than  the  value  of  the  goods,  in  order  to  pay  for  them,  "on *  Eii",t- 
B  engaging  to  return  to  A  the  overplus,  when  (he  bill  should 
be  paid.     B  received  its  contents,  and  then  A  became  a  bank- 
rupt, not  having  paid  for  the  second  parcel  of  goods.     A's 
assignees  sued  B  for  said  overplus ;  and  held,  he  might  retain 
it  to  pay  his  demand  on  A,  for  the  said  second  parcel. 

§  19.  Promissory  note  set-off  against  a  debt,  due  on  an  s  Johns.  R. 
arbitration  bond,  put  in  suit:   so,  where  the  pit-  sued  an  '05>  ni* 
award  made  in  pursuance  of  a   submission    by    bond,  the  Took".— 
deft,  was  allowed  to  set-off  a  debt  due  to  him  from  the  pit. :  Action  be- 
so,  an  award  to  pay  a  sum  of  money,  may  be  set  off  against  (on  ajnitic* 
the  pit's,  demand.     Though  the  set-off  be  allowed  in  debt  on  2t  ev£r 
an  arbitration  bond,  the  penally  of  the  bond  remains  as  se-  demand  in 
curity  for  all  future  breaches.     The  statute  allowing  a  set-  contractu, 
off,  is  not  strictly   confined  to   bonds  for  the  payment  of  m*y  be  iet 
money.   The  penalty  of  a  bond  cannot  be  set  off.     10  Johns. 
R.  108.     How  the  deft,  must  off-set.  8  Johtu 

§20.  In  assumpsit  by  A,  against  B,  the  deft,  may  set  off  15i°  Tiittle 
a  bond  given  by  A  to  C,  and  assigned  by  C  to  B,  before  the  «.  Bebee. 
commencement  of  the  suit. 

Judgment  in  the  Common  Pleas  reversed,  and  restitution  '  Johm.  R. 
ordered.     Second  judgment  for   the  pit.   in  the   Common 
Pleas,  not  to  be  set  off  against  said  judgment  of  reversal  in 
the  S.  C. 

§21.  Case  of  insolvency,  and  attorney's  liens.    The  pit  Coleman,  67, 
in  the  Supreme  Court,  recovers  no  more  than  850  :  the  court,  gI^^™,'" 
on  motion,  allows  the  deft,  to  set  off  his  costs  against  the  sum    pe 
recovered,  though  the  pit.  is   insolvent,  and    his  attorney 
swear  all  his  costs  are  due  to   him.     But  1  Johns.  Ca.  108, 
seems  contra. 

§  22.  No  matter  arising  after  the  writ  is  sealed,  can  be  set  l^V"™' R*   » 
off,   as  the  issuing  of  the  writ  is  the  commencement  of  the  k,wreo^£ 
aetion.     Hence,  a  deft,  is  not  allowed  to  set  off  against  the 
pit's,  demand,  a  note  the  deft-  obtains  for  a  valuable  consid- 
eration, after  the  sealing  of  the  process,  and  before  the  arrest 
or  service  of  the  writ. 

§  23.  No  set-off  where  damages  are  not  certain  or  liqui-  ^k""^8, 
dated,  as  in  a  special  action  on  the  case.  „.  Adami. 

So,  in  a  suit  for  monies  due  the  pit  as  supercargo  of  a  e  Ca^es,  R 
ship,  the  deft,  cannot  set  off  a  claim  against  him  for  not  keep-  33,  Brown 
ing  the  vessel  fully  insured,  the  deft's.  being  a  demand  not  ».  Cuming. 
liquidated. 

vol.  y.  59 
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Co.  168.  §  84.  Several  deft*-,  Src.,  and  attorney's  lien.  Joint  tad 
Jirt.  5.  several  suits  against  the  same  (lefts.,  and  costs  allowed  them  in 
syvN^  same,  but  damages  assessed  against  one  of  them  in  another 
2  Caitiff'  B.  action-  The  costs  allowed  the  defts.  may  be  set-off  against 
105,  Cole  k.  caidk  damages,  but  not  against  the  costs  in  the  suit  in  which 
ft  aV  ■  '■nd  ,ne  P'1'  recovers  M'd  damages,  because  his  attorney  has  a 
3Johns.Il.      l'«"  <">  said  costs. 

247.  §  25.  One  cannot  set  off  against  an  equitable,  the  known 

SCainei'R.  demand  of  a  third  person:  as  where  an  underwriter  knows 
a99ChG0rn°n  a  P°''cv  effected  in  a  broker's  name,  is  on  account  of  a  third 
v'      urc  *     person,  the  underwriter  cannot,  in  a  suit  against  him  on  the 
policy,  set  off  a  debt  the  broker  owes  him,  though  he  sues  on 
the  policy. 

7  John?.  §86.  If  the  pit.  sue  the  deft,  in  assumpsit,  also  in  tres- 
R-  **■           pass,  at  the  same  court,  and  he  has  an  off-set,  it  must  be  in 

the  action  of  assumpsit. 

8  John*.  R.  §  27.  If  A  have  a  right  while  solvent,  to  set-off  with  B  ;  A 
91,  Vo»bargh  lojgs  that  right  after  he  becomes  insolvent,  as  far  as  that  B  is 
v.    ogen.     n0t  held  to  trust  him  after  insolvent. 

10  J  h     R        §88'  FttTtter princip^8 °f  *et-°ff  *n  New-York-    Alsop, 
398  Alsop  i  Brannon  &  Alsop,  brought   assumpsit  against  Caines,  for 
at.  i.  CaiDEi.  goods  sold  and  delivered.     He  pleaded,  that  at  the  time  of 
the  sale,  Isaac   Riley  carried  on  trade  by  the  pits.,  and  in 
tbeir  name,  for  his  own  account  and  risk  :  and  that  he,  un- 
der their  names,  and  by  them,  &c.  sold  the  goods ;  and  that 
Brannon,  (one  of  the  pits.)  as  agents  for  the  pits.,  assigned 
this  debt  against  Caines,  to  Thomas  Fairchild,  to  be  collect- 
ed, and  applied  by  him  to  pay  a  debt  he  owed  Riley  ;  and 
that  before  the  assignment,  and  before  the  commencement 
of  this  suit,  Riley  was  indebted   to  Caines,  the  deft-  to  a 
greater  amount,  &c-,  and  was  the  person  really  interested  in 
See  Drink-     this  action.     Held:  1.  The  promise  was  made  by  the  deft. 
waters.         to  the  pits.,  who  had  a  right  to  sell  the  goods,  receive  pay- 
S^ani      ft    ment>  an<^  discharge  the  purchase,  so  properly  pits. :  2.   Ad- 
■.5;  cV'44'  fitting  Riley  was  the  cestui  qui  trust,  and  the  goods  sold  for 
a.3,1,7.        his  benefit;  the  plea  slates  also,  that  Fairchild,  as  a  cestui 
qui  trust,  had  sued  in  the  pit's-  name :  3.  A  court  of  law  can- 
not settle  such  complicated   trusts:   4.  That  Lhe  act,  (Sess. 
84,  Ch.  90,}  allowing  set-offs,  did  not  apply  to  the  case :  5. 
The  deft.,  instead  of  pleading  in  bar,  should  have  pleaded 
the  general  issue,  and  given  notice  of  the  set-off  according 
to  the  directions  of  the  act :  6.  Where  the  plea  is  bad,  the 
court  need  not  notiee  the  replication  :  7.  The  plea  was  a  plea 
of  set-off,  of  a  demand  due  from  Riley  to  the  deft. ;  admitting 
he  was  cestui  qui  trust,  chancery  only  will  interfere  in  such 
trusts:  8    The  statute  authorized  at  law,  a  set-off  only  in  the 
case  of  two  or  more  persons  dealing  together,  and  one  of 
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them  suing  the  other,  and  then  the  party  sued  may  plead  the    Ch.   168. 
general  issue,  and  give  notice  of  the  matter  he  means  to  set-    Art.  6. 
off:    9.  If,  by  means  of  the  set-off,  the  pit  is  overpaid,  the   \^>v^ 
jury  are  directed  to  certify  the    balance  due  the  deft,  for 
which  he  has  judgment  and  execution  against  the  pit. :  10. 
This  provision  is  not  applicable  to  the  present  case  :  II.  if 
the  plea  be'  not  supported  by  the   statute,  it  fails  :  12.  For 
until  the  English  set-off  acts,  the  deft-  was  driven  to  a  cross 
action,  or  to  a  bill  in  equity  ;  Collins  v.  Collins,  2  Burr-  820; 
Green  v.  Farmer,  ch.  30,  a.  2,  s-  6  ;  ch.  44,  a-  1, 8.  4. 

In  an  action  before  a  justice  of  the  peace,  under  the  #25  lJoliii"-  R. 
act,  every  demand  on  contract  may  be  set  off:  decided  in  ' 
error  on  certiorari.  This  act  allows  the  deft,  to  set  off  his 
account  or  demand  against  the  pit.,  and  if  the-deft  neglect  so 
to  do,  he  is  forever  barred.  The  English  act  speaks  only  of 
mutual  debts:  so,  the  New  York  act,  above  $25  ;  which 
speaks  of  persons  dealing  together,  and  indebted  to  each  other; 
and  he  must  set  off  the  first  opportunity.  3  Johns.  R.  428. 

Abt.  6.  Judgments  set-off,  Sec. ;  persons  having  or  claim- 
ing liens  thereon.  Liens  in  suits  have  been  already  mentioned, 
as  the  liens  of  attornies,  ch.  15,  a.  2  ;  and  art.  1,  above, 
&c.  ;  and  liens,  ch.  44  ;  but  as  lately  these  cases  of  liens,  in 
cases  of  judgments,  that  may  be  set  off,  have  been  much  ex- 
tended, it  may  be  useful  to  notice  a  few  decisions  in  this 
place. 

51.  Judgments  set  off.  Attorney's  lien  subject  to  the  equi-  l  B.W.MT. 
table  claims  of  the  parties.  As  where  the  pit.  brought  sev-  ^^diriiaw 
era!  actions  against  the  deft-,  and  other  underwriters,  on  two  &  y. 
policies  of  insurance.  Same  parties  underwrote  both.  The  ac- 
tions on   each   being  consolidated,  N.  Modigliani  was  made 
deft,  in  the  former,  and  H.  Modigliani  in  the  latter-     In  the 
action  on  the  second  policy,  the  pit.  became  liable  to  pay 
costs;  he  recovered  costs  in  the  first  actions  :  Allowed  the 
deft.,  in  the  second  action,  to  set  off  his  costs  against  those  in 
the  first;  though  objected,  there  wore  different  defts. in  these 
actions,  and  especially,  as  this  took  away  the  attorney's  lien. 
But  the  court  said,  that  in  Schools  v.  Noble  &r  at.,  it  had  been 
decided,  an  attorney  had  only  such  a  lien  on  the   costs,  as 
were  subject  to  the  equitable   claims  of  the  parties  in  the 
cause :  Right  in  this  case,  as  N.  Modigliani  was  a  party  in  15' ^'J*41' 
both  actions;  in  one  being  made  deft,  on  the  record,  in  the  Etherinrton 
other,  being  within  the  rule  to  consolidate. 

§  2.  Costs  of  one  judgment  set  off  against  the  debt  and  *"•«•"■■' 
costs  in  another  ;  and  a  case  cited,  in  which  Wilmot,  C.  J., 
and  court  held,  the  attorney  hada  lien  only  upon  what  the 
pit.  was  entitled  to  have  ;  to  wit,  the  difference 
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Ch.  108.  §  9.  The  pit.  recovered  judgment  for  damages  and  costs, 
Art.  6Y '  £52,  against  KlHot,  Hill,  and  another  deft  ;  and  Hilt  had  re- 
<^Tv*^'  cohered  judgment  against  the  pit.  for  costs  in  another  action, 
sB.mSffr,  £43  19*.  3d.  Set-off  allowed,  though  the  pit's,  attorney 
?"**■"  J"'  B'  maa<e  an  affidavit,  stating,  he  had  no  security  for  his  costs, 

■  but  the  £52  ;  the  pit.  being  unable  to  pay. 
a  Bo*,  it  P.  §  4.  Coats  in  different  courts  set-off,  and  attorney's  lien 
S8,  Hill  v.  nQl  anou,e(i  £S  wnere  Ody  had  recovered  costs  in  the  King's 
Bench,  against  Hall,  in  ejectment  :  and  Hall  here  in  the 
Common  Pleas,  tn  trespass,  recovered  costs  against  Ody. 
Objected,  that  a  set-off  was  confined  to  judgments  in  the  same 
court:  but  the  court  overruled  the  objection, and  allowed  the 
set-off;  saying,  it  had  been  the  practice  of  the  Common  Pleas 
even  to  set  off  costs  in  equity,  &c.  Also,  the  set-off  was  op- 
posed on  the  part  of  the  pit's,  attorney,  who  claimed  a  lien 
on  his  costs  ;  the  pit.  being  in  prison-  Lord  Eldon,  C.  J  said, 
he  found  it  the  practice  of  this  court,  (Common  Pleas^)  "  that 
an  attorney  shall  not  take  his  costs  out  of  the  fund,  which, 
by  his  diligence,  he  had  recovered  for  his  client,  where  the 
opposite  party  is  entitled  to  a  set-off  :  it  does  not  become  me 
to  say  more,  than  that  I  find  it  to  be  the  settled  practice,  with 
much  surprise,  since  it  stands  in  direct  contradiction  to  the 
practice  of  every  other  court,  as  well  as  to  the  principles  of 
.justice.  In  the  court  of  chapcery,  the  same  parties  are  often 
concerned  in  may  suits,  and  I  never  knew  the  idea  enter- 
tained of  arranging  the  funds,  till  the  respective  attornies 
were  paid  their  costs."  "  However,  as  the  attorney  in  this 
case  has  acted  with  a  knowledge  of  the  settled  practice  of 
this  court,  he  can  have  no  right  to  claim  the  advantage  of  a 
more  just   principle."    Heath,  J-,  "  I  have  no  objection  to 

2  Cain.  10a.  nave  lrie  practice  reconsidered."     Rooke,  J.,  the  same  :  and 

see  1  Maule  £  Sel.  R.  240. 
'  N*w-  R-  §  5.  Same  practice  continued  in  the  Common  Pleas  ;  and 

Dariej.  "^   therefore  this  court  would  nol  allow  an  attorney's  tien,  upon 

the  costs  he  had  judgment  for,  for    his  client,  the  deft-,  to 

prevent  a  set-off  between  Ihe  parties  to  the  suit. 
SCain.  190.        Qn  lne  wno|e,  as  to  the  attorney's  lien,  the  practice  of  the 
— l^John*.     £jng»s  Bench  appears  to  be  the  most  equitable  and  just,  for 

the  reasons  stated  by  Lord  Eldon  above. 

3  John*.  R.        §  8  Three  actions  between   the  same  parties  ;  the  pit.  re- 
247,  Deroy    C0Feretj  ;n  tWo  of  them,  and  the  deft    in  the  other.     The 

'  '  "  damages  recovered  in  the  last  were  set-off  against  the  other 
two  suits,  but  not  against  the  costs.  See  Virginia  act,  Ch.  24, 
a.  3,  s.  5. 
8  Johns,  ft.  §  7-  The  pit.  in  clausum /regit,  &c.  recovered  damages 
357,  Porter ».  less  than  $50.  Hence,  deft,  recovered  his  costs  :  his  taxed 
Ij»n<-  costs  allowed  to  be  set  off  against  the  pit's,  damages,  who  was 
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insolvent.  Pit's,  attorney's  lien  for  fais  coats,  extended  only  Ch.  169. 
to  his  balance  due,  after  deducting  the  dell's,  charges,  and  did.  Art.  1 . 
not  affect  the  equitable  right  of  set-off  between  the  parties.  v>w 
.  §  8.  The  pit,  as  factor  in  selling  the  deft's.  goods,  made  3Cain.  16?. 
bad  debts.  Held,  the  deft,  could  not  off-set  them,  as  the  pit.  — *  Craocb, 
bad  not  guaranteed  these  debts ;  but  the  pit's,  misconduct  SsJf  |?" 
was  to  be  examined  in  an  action  for  the  purpose- '  Hackle;.' 

§  9.  A,  owes  U  and  ■€,  partners  in  trade,  who  attached  his  i  Bin.  498— 
effects  in  D's  hands:  B  and  C  died,  C  last,  and  his  execu-  l  Bin. 64, 
tors  got  judgment  against  A,  and  garnishee.     B  and  C  en-  £rai?":,IJd  *■ 
dorsed  a  note  discounted  by  D,  whieh  fell  due  after  they  u?8taiei. 
died,  and  protested  for  non-payment     The  debt  H  and  C 
owed  D,  cannot  be  set  off  against  the  debt  D  owed  as  garni- 
shee of  A,  to  U's  executors.    A's  debt,  on  the  death  of  B  and 
C,  became  rested  in  their  creditors  generally,  whose  rights 
could  not  be  changed  by  proceedings  between  G's  executors 
and  D. 


CHAPTER  CLXIX. 


PLEA— SAVED  HARMLESS. 


Art.  1.  General  principles-  The  casesare  numerous  in 
which  one  man  may  engage  to  save  another  harmless,  and 
when  charged  with  not  doing  it,  he  may  plead  that  he  has 
saved  him  harmless  or  indemnified-  This  saving  one  indem- 
nified is  not  confined  to  any  particular  kinds  of  contracts,  but 
may  be  by  bond,  covenant,  or  simple  contract,  though  it  most 
usually  is  by  bond,  in  a  suitable  penal  sum,  conditioned,  if 
the  obligor  save  the  obligee  harmless  and  indemnified,  in 
such  a  case  or  cases,  then  the  obligation  to  be  void.  When- 
ever A,  fur  instance,  engages  to  save  B  harmless,  and  B 
thinks  he  is  not  saved  harmless,  but  has  suffered  loss  and 
damages  in  the  case,  his  remedy  is  usually  general  or  special. 
Special,  as  when  he  has  a  counter  bond,  or  special  and  par- 
ticular contract  of  indemnity  to  resort  to,  and  whereon  to 
sue;  or  generally,  where  he  has  no  such  contract,  but  relies 
on  the  interposition  of  the  law,  to  imply  a  promise  or  under- 
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Ch.  169.    taking,  to  indemnify  him.    This  doctrine  of  saving  harmless 
Art.  %.    chiefly  applies  to  sureties. 

v^vv  Art.  2-  The  first  question  is,  when  is  a  surety  damnified 
so  that  he  has  a  right  to  sue?  §  1-  This  question  was  large- 
ly considered,  Ch.  9,  under  the  head  of  actions  for  monies 
paid  by  sureties,  bail,  &c.  It  may  here  be  necessary,  on  this 
point,  only  to  observe,  that  wherever  the  surety  or  bail  pays 
the  principal's  debt,  it  is  monies  paid  for  him,  and  in  law, 
the  principal  becomes  liable,  and  bound  to  save  his  surety 
harmless-  In  the  very  nature  of  the  case,  the  law  implies, 
that  the  principal  is  to  save  his  surety  harmless ;  and  that  he 
undertakes,  in  some  form,  to  repay  him  what,  as  surety,  he 
pays  for  his  principal,  with  such  farther  indemnity  as  law 
and  equity  require.  Surety  or  bail  is  damnified  as  soon  as 
he  is  put  to  any  expense ;  for  one  who  agrees  to  indemnify, 
and  save  others  harmless,  against  a  certain  engagement,  is 
bound  to  secure  them  from  any  expense  as  it  accrues,  falling 
on  them,  by  virtue  of  that  engagement.  8  East,  593, 
Sparkes  v.  Martindale. 
{■Co.  94;  §  2-  In  Broughton's  case,  beforeeited,  the  true  principle  is 

bce  a.  5,1.14.  laid  down;  to  toil,  if  the  surety  pay  the  debt  of  his  own  ac- 
cord, and  though  not  arrested  or  sued,  he  may  sue  his  prin- 
cipal, and  put  him  to  plead,  and  shew  he  has  indemnified  him. 
i  E»p.  sos.         ^  3    ^nd  some  say,  if  there  be  a  bond  of  indemnity  to 
the  surety,  he  need  not  sue  it;  for  if  he  pay  the  money  with- 
out suit,  he  may  consider  it  as  money  paid,  laid  out,  and  ex- 
Ca.Ch.  X46.  peoded  for  his  principal.     Sureties  too,  are  equally  bound  in 
— 1  Ch.  R.     equity,  and  in  our  law ;  and  if  three  be  sureties  in  a  bond, 
3S'  wofTup"  &C-  an^  one  P*V8  lne  debt,  and  another  is  insolvent,  he  that 
J^J    *    "*"    pays  shall  have  contribution,  a  moiety   against  the    third. 

'"  Hob.  864. 

Cro.ci.S88,       §  4.  And  if  the  contract  be  usurious,  the  surety  may  pay 
643.— lMau.  and  recover  against  his  principal,  and  he  shall  not  allege 

?"  *  m  Jtm   this  5  f°r  he  shall  save  his  surety  harmless,  and  he  is  not 
hut.  CI.  46*,  *        ,  ,  "  v  /  '  .... 

453.-3  Baa.  presumed  to  know  the   contract    was   usurious.     And   the 
701.  surety,  who  pays  his  principal's  debt,  shall  have  a  judgment 

against  his  bail  assigned  to  him. 

§  5.  In  Magna  Charta,  c.  8,  it  is  provided,  that  "nei- 
ther shall  the  pledges  of  the  debtor  be  distrained,  so  long  as 
4Intt.  Cl.  the  principal  debtor  is  sufficient  for  the  payment  of  the  debt." 
453.— Cro.  J.  But  F.  N.  B.  321,  323,  supposes,  with  some  reason,  that  this 
187,  Hum-  clause  relates  only  to  the  king's  debtors.  The  surety  cannot 
SUndioi        plead  duress  of  the  principal. 

st.  e.  l'oo,        Buller,  J.     Anciently  no  action  could  be  maintained   at 
TouMsint  t.    law,  when  a  surety  had  paid  the  debt  of  his  principal ;  but 
Mai-tenant,     the  law  is  now  altered,  and  raises  a  promise  where  no  secu- 
rity is  given  by  the  party ;  "  but  if  toe  party  chooses  to  take 
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a  security,  there  is  no  occasion  for  the  law  to  raise  a  pro-  Ch.  169. 
raise."  And  if  the  surety  take  a  bond  of  indemnity,  he  must  Art. 2. 
have  recourse  lo  that.  The  surety  may  say,  he  wilt  lend  s^v^ 
his  name  and  credit,  only  for  three  months ;  and  if  the  money 
be  not  paid  in  that  lime,  he  will  call  on  the  principal  for  his 
indemnity.  It  is  a  pood  consideration,  the  surety  binds  him- 
self to  pay  the  principal's  debt,  for  his  promise  to  indemnify, 
Nor  is  the  indemnifying  bond  at  all  fraudulent,  if  made  pay- 
able before  the  principal  bond  is  payable.  This  counter 
bond  to  the  surety  was  absolute  inform,  and  in  no  manner 
referred  to  his  suretyship  in  the  original  bond,  the  only  one 
of  this  kind  1  find  in  the  English  books,  but  was  for  the  true 
sum  in  that  bond,  and  was  given  at  the  time  the  surety  became 
such.  So  was  a  part  of  the  original  terms  on  which  he  be- 
came surety  :  and  hence,  a  part  of  his  case,  from  the  first  he 
had  a  right  to  make,  as  a  condition  of  his  being  surety  :  thus 
his  so  becoming  surety  was  a  good  and  valuable  considera- 
tion, (being  on  the  principal's  request,)  for  this  counter  bond. 
It  was  objected,  that  it  was  fraudulent  as  to  the  genera)  cre- 
ditors of  the  principal,  as  it  enabled  the  surety  to  recover  its 
contents,  before  be  as  surety  paid  any  thing  for  his  princi- 
pal, and  when  he  might  never  be  obliged  to  pay  any  thing, 
or  even  to  recover  the  same  thing  twice ;  once  on  this  coun- 
ter bond,  £1,500  its  contents,  when  by  it  payable;  and 
again,  in  assumpsit,  £1,500  he  became  surety  for,  when  he 
should  have  actually  paid  as  surety,  that  sum  for  his  princi- 
pal. Going  on  the  ground,  this  counter  bond  might  well,  for 
any  thing  that  appeared  in  it,  be  for  another  and  distinct 
debt-  This  objection  to  the  counter  bond,  as  opening  a  door 
to  fraud,  was  clearly  admitted  by  the  court  to  be  of  weight, 
but  for  the  remedy  there  was  in  a  court  of  equity,  which 
wonld  sift  the  truth  out  of  the  parties  to  it,  the  principal  and 
surety,  and  oblige  the  surety  to  refund  whatever  sum  he 
should  recover  more  than  he  should,  in  fact,  pay  as  such 
surety:  a  remedy  where  there  is  a  court  of  equity. 

July  5,  1786,  Court  and  F.  borrowed  £401,  of  William  jd.  &E. 
Leak,  and  gave  their  bond,  the  pit,  their  surety,  to  pay,  840,  Martin 
July  5,  1787.     July  6,  1786,  the  deft,  and  F.  gave  their  ".Court. 
counter  bond  to  the  pit.,  conditioned  to  pay  him,  his  execu- 
tors, &c.  £401 ,  with  interest,  on  the  4th  of  July,  1787.     The 
deft,  became  a  bankrupt,  April  17,  1787-     On  the  counter 
bond,  was  endorsed  this  memorandum;  to  wit,  "the  within 
bond  is  given  by  the   within   bounden,  R.  F.  and  Charles 
Court,  to  the  within  named  Henry  Martin,  to  indemnify  him 
for  having,  on  the  5th  day  of  July  instant,  at  the  request  of, 
and  for  the   proper  debt  of,  the  within  named  R.  F.  and 
Charles  Court,  entered  into  and  executed  a  joint  and  several 
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Ch.  169.  bond,  to  William  Leak,  for  the  payment  of  the  sum  of  £401, 
Art.  3.  and  interest,  on  the  5th  day  of  July,  1736 ;  dated  this  6th  of 
v*#-v-^  July,  1786.''  The  first  monies  the  pit.  paid  on  the  original 
bond,  was  August  17,  1787.  The  deft,  got  his  certificate, 
and  when  sued  on  the  counter  bond,  prayed  oyer  of  it,  and 
of  the  condition,  but  did  not  notice  the  memorandum,  and  so 
made  it  no  part  of  the  condition :  pleaded  his  bankruptcy 
and  certificate,  and  averred  the  pit's,  cause  of  action  accru- 
ed before  the  defj.  became  a  bankrupt.  So,  the  court  held ; 
and  that  therefore,  the  pit.  might  have  proved  his  debt  under 
the  commission ;  hence,  barred  in  this  action.  The  deft, 
observed,  that  said  memorandum  could  not  be  viewed  as  a 
part  of  the  condition,  as  it  did  not  appear  whether  it  was 
written  at  the  time  the  bond  was  executed  or  after  :  if  after, 
it  was  no  part  of  the  original  transaction  ;  but  if  endorsed  at 
the  time,  yet  as  the  deft,  craved  oyer  of  the  condition,  and 
the  memorandum  was  not  set  out,  it  must  betaken  to  be  no 
part  of  the  condition,  because  not  stated  in  the  record.  So, 
the  pit-  was  estopped,  to  consider  it  as  a  part  of  the  condi- 
6  Mod.  37.~~  *'on»  so>  could  have  no  advantage  of  it.  The  pit.  replied, 
that  the  5  Geo.  11.,  Ch.  30,  s.  7,  opened  the  whole  merits; 
and  the  case  found,  the  memorandum  was  of  the  same  date 
of  the  bond  ;  so,  a  part  of  it.  The  court  said,  the  plea  of 
bankruptcy  opened  the  whole  merits  of  the  case,  and  that 
this  case  fell  within  theprinciple  of  Tousaaint  v-  Martenant; 
for  this  is  an  absolute  bond,  payable  to  the  pit.  in  all  events, 
and  the  pit.  lent  his  name,  to  be  paid,  in  all  events,  July  4, 
1787. 

It  will  be  observed  in  this  case,  that  the  counter  bond  was 
dated  one  day  after  the  original  bond ;  but  the  counter  bond, 
with  the  memorandum  on  it,  was,  in  fact,  an  indemnifying 
bond,  by  referring  to  the  original  one ;  and  the  surety,  the 
pit,  never  could  have  retained  more  than  he  paid  on  it 
Hence,  no  danger  of  his  recovering  twice,  as  there  would 
have  been  if  the  counter  bond  had  had  no  reference  to  the 
other.  Toussaint  ».  Martenant  is  tbe  only  English  case 
I  find,  in  which  the  indemnifying  security  to  the  surety,  does 
not  refer  to  tbe  case  in  which  he  is  to  be  indemnified  in  some 
.  _  way  or  other  ;  and  dishing  v.  Gore,  Ch.  39,  a.  9,  the  only 

Chr.  note*  American  case.  But  "  the  principal  is  not  indebted  to  the 
13, books,  surety,  till  he  is  obliged  to  pay  the  debt  for  him."  By  the 
title  5.  French  civil  code,  it  is  now  settled  the  surety  may  sue  the 

principal :  1.  If  the  surety  be  sued  :  8.  If  the  principal  fail, 
or  is  in  failing  circumstances :  3.  When  he  is  bound  to  dis- 
charge the  surety  in  a  certain  time:  4.  When  the  debt  is 
become  payable. 
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§6.  The  surety  may  be  damnified,  though  the  principal  Ch.  169. 
pay  the  debt  after  the  day.  And  it  is  now  settled,  the  sure-  Art.  4. 
ty  need  not  wait  till  he  is  sued :  but  may  pay  the  debt  when  •_^-S/-^_/ 
it  becomes  due^and  call  on  bis  principal  for  indemnity :  and  Cro.  £1.  isfi. 
it  may  be  well  understood,  when  the  contract  is  made,  that  q^j'^T 
the  surety  may  pay  the  debt  when  it  becomes  due,  if  the  288,  oibon» 
principal  do  not.  &  ai.  v. 

Art.  3.  Pleat.  §  I .  To  debt  on  bond  to  save  harmleu,  the  Churchman, 
deft,  can  only  plead,  eilhtr  that  he  hat  saved  the  pit.  harmless,  hS^1"' 
or  that  if  he  has  received  any  injury,  it  is  through  his  own  Malken.— 1 
fault.  E«p.  264. 

§  2.  And  where  the  deft,  pleads,  he  has  saved  the  pit.  Str».  681, 
harmless^  he  ought  to  shew  horn  he  has  done  it ;  but  as  the  JJJ^*"  *■ 
saving  harmless  is  the  substance,  and  the  how,  matter  of  form,  £_,*  g^" 
the  pit.  ought  to  take  advantage  of  (bis  defect,  on  the  plea, 
by  demurring  specialty.  2  Ld.  Raym.  1416. 

.    §  3.  Debt  on  bond  conditioned,  that  the  pit.  shall  enjoy  Cw>.  jam. 
certain  lands,  discharged,  or  otherwise  saved  harmless  from  ??3'  ^" "' 
all   incumbrances.     Flea,  that  the  pit.  enjoyed  the  lands  9Si  $4 
discharged,  and  kept  indemnified  from  all  incumbrances. 
This  plea  is  ill,  for  being  in  the  affirmative,  it  ought  to  shew 
how.     But  a  plea  in  the  negative,  as  not  damnified,  bad  been 
good,  and  ie  usually  the  proper  plea ;  as  it  leaves  the  pit.  to 
shew  how  he  is  damnified. 

§  4.  Debt  on  a  bond  conditioned,  to  save  a  parish  harm- 
less from  a  bastard  child.  Flea,  not  damnified,  generally,  is 
good;  and  so  held,  on  demurrer;  being  in  the  negative,  and 
it  not  appearing  on  the  record,  that  the  pits,  were  damnified. 

§  5.  Debt  on  bond,  to  save  harmless  from  lawful  eviction,  3  Wood*1  C. 
dower  being  recovered  after  bar  by  fine,  and  non-claim,  W6- 
without  exception  to  it,  which  might  have  been  taken,    it 
was  held,  no  lawful  eviction,  and  so  the  deft,  found  not  guilty. 

§  6.  Debt  on  bond ;  condition  reciting,  that  whereas  the  3  WoodV 
pit.  and  one  H.  were  bound  in  another  bond  to  perform  iJun61^'-  ' 
covenants,  &c.  if  the  said  H.  should  perform  the  covenants  ' 

in  that  indenture,  and  should  save  the  pit.  harmless  of  the 
said  land,  then,  &c. ;  the  deft.,  on  oyer  of  the  condition, 
pleaded  performance  of  the  covenants  in  the  indenture,  and 
that  he  had  saved  the  pit.  harmless  of  the  bond.  Pit.  de- 
murred, generally,  and  held  the  plea  was  ill  in  substance ; 
both,  because  the  covenants  in  the  indenture  were  not  set 
forth,  and  some  of  them  might  be  in  the  negative,  Sec. ;  and 
also,  because  he  did  not  shew  htm  he  saved  the  pit.  harm- 
less, that  the  court  might  see  it  was  sufficiently  done. 

Art.  4.  $  1.  It  is  a  general  rule  in  pleading  here,  that  if  the  ^"l^ 
words  in  the  bond  are  to  indemnify,  the  plea  ought  to  be  non  n^ieTm  igj, 
damnificatxu  generally ;  but  if  to  acquit  or  discharge,  or  to  do  iffl. 

vol.  v.  60 
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Ch.  169.  some  other  act,  the  plea  of  performance  is  proper,  but  the 
Art.  4.     pleader  must  also  shew  Aon  he  performed,    fi  Mod*  24S  ; 
v^-v-^,  3  Mod.  252. 

6  T.  R.  309,  §  2.  And  if  the  condition  be,  to  indemnify  and  toot  harm- 
C°  h  ""^  nf  '*"'  an<*  t'ie  P'["  Ba8taue^  an J  damage,  the  plea  is  mom 
iffi  dcmnijkaiui ;   and  the  plu  ought  to  reply  and  shew  the 

injury. 
8eeLev.i94.      §  3.  The  deft  pleads,  that  her  testator,  Oct.  21,  1788, 
— *  Wii«.      became  bound  to  T.  E.  in  £2,800,  to  indemnify  him  against 
JuaTssX      anotner  bond. "ade  by  her  testator  and  said  T.  E-,  jointly, 
CMati  t.      for  the  sole  debt  of  the  testator  of  £800  to  T.  Saxelbj/,  become 
Dalby—       due  in  Ac  testator's  lifetime,  is  still  due ; '  and  that  bond  is  still 
— Dw"**'"  in  force;    that  on  the  testator's  death,  whom  T.  E.  survived, 
— TJotini.      August  6,  1792,  and  before  this  suit  commenced,  said  bond 
R.  in.—'     from  the  testator  to  T.  E.,  of  £3,800  became,  and  was,  and 
The  °bl'^e  sti11  is'  forfattA  **&  vnpaid ;  that  the  deft,  had  fully  ad- 
bond'of  in-   ministered,  except  a  sum  only  sufficient  to  pay  certain  iudg- 
denmity,  if    ments  named,  and  this   bond.      Pit.  demurred  specially, 
only  liable     because  the  deft,  did  not  aver  T.  E.  bad  been  damnified  by 
debt*£  «?*-  tne  non  pay™8"1  of  tBe  J^800 :  *■  Because  she  did  not  shew 
tj.oriiiued,  bow  said  bond  became  forfeited,  so  that  it  did  not  appear 
or'ertntipu*-  the  deft,  was  liable  to  any  action,  at  the  suit  of  T.  E.,  on1 
erf  w  a  ntU.    account  of  said  bond.    Judgment  for  the  deft. ;  for  it  ap- 
peared, the  £800  to  Saxelby  is  the  debt  fnm  the  deft,  as  it 
is  stated,  the  testator  become  bound  for  a  debt  of  hit  own  to 
ntnt;  and  that  the  bond  for  this  £800  was  forfeited  in  the 
testator's  lifetime,  and  that  the  bond  of  £2,800  was  given 
to  .indemnify  T.  E.  against  that  bond.     So  the  testator's 
estate  must  satisfy  his  own  debt ;  plu  might  have  denied,  the 
'  £800  bond  became  due  Id  the  testator's  lifetime.    So  the 
plea  is  good. 

§  4.  When  the  condition  of  a  bond  is  to  discharge  and  acquit 
the  pit.  from  any  damage,  by  reason  of  such  a  bond,  or  other 
particular  matter  specified,  the  plea  of  non  damnificaht*  is 
sufficient ;  for  it  is  as  a  condition,  to  indemnify  and  save 
harmless. 
1 8>tni.  US,       §  5.  Debt  on  bond  of  £400 :    oyer  of  the  condition,  &c. 

1*2l  cVUer  which  is  stated,  and  was  "  to  keep  harmless  and  indemnified 
t.  Bouthtm.    thfi  pjL„  from  ajj  guit^  ^^  M  account  of  a  1,^  for  £10S 

1 0*.  to  one  Cook,  in  which  the  pits,  were  bound  at  the 
deft's.  request  Actio  nan,  because  the  defts.  bad,  from 
making  the  bond,  hitherto  "saved  and  kept  harmless  and 
mdcmnified"  the  pits,  from  all  suits,  (taking  the  words  of  the 
condition;)  hocparatu*.  Replication  assigned  a  breach,  that 
Cook  sued  the  pits.,  and  endeavored  to  arrest  them  (after 
stating  their  bond  to  him,  and  that  it  was  not  paid,)  so  that 
■they  oWe  not  themselves  transact  their  lawful  business  for 
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few  of  being  arrested  and  imprisoned  for  said  debt  to  Cook ;  Ch.  1 68. 

so  the  defendants  have  not  saved,  preserved  and  indemnified     4rt.  5. 
the  pit  from  all  suits,  &c.  from  and  by  said  Cook,  accord-  y^y^j 
ing  to  the  form  and  effect  of  the  said  condition,  &c.  hoc  para- 
hu  i  rejoinder,  that  defts.  had  do  notice  the  pits,  had  been 
damnified.   General  demurrer.  Rejoinder  bad,  being  a  depar- 
ture,' nor  was  any  such  notice  necessary .  Sergeant  Williams'  Cro.Ei.9i6, 
Notes ;  this  general  pleading  is  also  bad,  on  special  demur-  2™**"^' 
rer,  for  the  party  ought  to  shew  Aon  he  saved  harmless,  cro.  i.  16& 
•Yc,  that  the  court  may  judge  of  its  sufficiency ;  but  it  is  363,'  634.—' 
only  farm.   2  Co.  1,  Manser's  case ;  3  Mod.  352,  Mather  v.  8*r?iM':, 
Mills;    2  Ld.  Raym.  1416,  1449;   various  modes  of  per-  u<T4tt. 
formances  in  many  cases  stated  in  these  notes.  ' 

A  principal  is  bound  to  indemnify  his  surety,  though  he 
might  have  pleaded  a  statute  of  limitations  when  sued  for  the 
debt  for  which  surety. 

(j  6.  Debt  on  counter  bond ;  deft,  prays  oyer  of  it,  and  cqn-  * Inrt-  Ci« 
dition.    Actio  non,  because  he  says  he  paid  to  the  said  J.  £5  4XSw 

on ,  at ,  which  he  and  the  pll^  or  either  of  them, 

to  the  said  J.  on  that  day  ought  to  have  paid,  according  to 
the  form'  and  effect  of  the  same  recited  writing  obligatory ; 

to  wit,  at ;    so  the  said  D.  says,  that  he,  by  reason  of 

the  payment  aforesaid,  of  the  said  £5  to  said  J.,  on 

aforesaid,  as  aforesaid,  acquitted  and  discharged  the  ph., 
his  heirs,  &c,  of  and  from  said  recited  writing  obligatory, 
and  all  sum  and  sums  of  money,  in  the  same  condition  con- 
tained, according  to  the  form  and  effect  of  the  same  condi- 
tion,' hoc  parahu. 

Replication,  did  not  pay,  &c.,  and  issue. 

See  several  good  forms  in  Story's  Pleadings,  242  to  261, 
and  in  4  Inst.  CI.  423,  &c. 

Art.  5.     §  1.  If  a  rarefy  nay  more  ikon  the  real  debt,  it  is  M*m.  8.  J. 
hu  own  fault,  and  he  it  ta-ctd  harmUtt  if  the  principal  pay  Jj;oart*  ^"' 
him  the  amount,  of  the  real  debt.    As  where,  December  26,  s/^ndi  n. 
17B6,  Wheeler   (in  fact,  principal)  and  Symonds  (in  fact,  Wheeler — 
rarefy)  by  their  note  promised  to  pay  John  Fish,  Esq.  £600  §g*  *J*  *• 
in  Pierce's  and  Imltjft  final  uttlementt  in  one  year,  with  si_^D*m«- 
interest  after ;    then   worth  about   3*.   2d.  in   the  pound,  go,  ch.  St, 
Wheeler  gave  Symonds  a  note  for  £176,  in  fact,  as  indem- 
nity, payable  on  demand,  and  in  final  srMlemtnts.     The  pit's, 
third  count,  stated  this  note,  and  added,  it  was  to  be  void,  if 
Wheeler  paid  Fish  his  note  above  stated,  in  which  Symonds, 
in  this  count,  stated  he  was  rarefy;  parol  evidence  was 
admitted,  which  proved  this  note  for  £176,  declared  on,  as 
dated,  December  26,  1786,  was  actually  given  June  17,1789, 
but  the  counts  were  held  to  be  good.    Wheeler  paid  Fish 
£476,  in  part  of  the  £600,  and  £l  24  remained  due ;    No- 
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Ca.  169.  vember,  1789,  Fish  sued  Wheeler  and  Symonds;  Novem- 
ArU  5.  ber,  1 790,  a  special  verdict  was  found,  to  the  value  of  said 
v^-v-w  final  settlements  at  different  periods,  subject  to*  the  opinion 
of  the  court.  November,  1 792,  before  a  judgment  was  given 
on  this  verdict,  Symonds,  the  surety,  paid  Fish  £l  50,  in 
specie,  for  said  £124,  in  final  settlement,  and  interest  there- 
on; that  is,  principal,  at  21*.  in  the  pound,  and  interest  at 
12*.  The  court  had,  in  another  action,  previously  decided 
that  Fish  could  recover  only  the  value  of  these  final  settle- 
ments, about  3*.  in  the  pound,  February  26, 1787,  when 
said  note  become  payable.  In  this  action,  Symonds  v. 
Wheeler,  the  same  role  of  damages  was  recognized,  and 
£124  was  reduced  to  £18  12*.,  as  the  real  debt  due  from 
Wheeler  to  Fish,  and  for  which  only  was  Symonds  surety ; 
and  what  Symonds  paid  more,  was  his  own  error  and  loss. 
Hence,  verdict  for  Symonds  was  for  £45  debt  and  interest, 
and  costs  of  a  former  action,  and  including  about  £S  con- 
tingent expenses  of  iournies,  &c.  Four  points  were  decided 
in  this  action :  1.  the  declaration  is  good,  if  according  to 
the  date  in  the  note,  though  actually  given  afterwards: 
2.  The  rule  of  damage  is  the  value  of  the  goods  at  the  time 
to  be  delivered :  3.  A  surety  pays  more  than  the  real  debt,  at 
his  peril,  and  4.  He  is  to  be  indemnified  his  real  expenses. 
e  Mm.  B.  This  was  debt  on  a  bond  to  save  harmless.  On  oyer  it 
Mo,  OUi  v.  appeared,  it  was  recited  in  the  condition,  that  Shvbael  Bell, 
Blake  *  *l.  a  deputy-sheriff,  had  attached  the  goods  of  W.  Blake,  the 
deft.,  at  the  suit  of  his  creditors,  and  had  redelivered  them 
to  said  Blake  on  the  pit's,  giving,  at  the  deft's.  request,  a 
receipt  to  Bell,  to  produce  them  to  him  on  demand  after 
judgment,  or  the  termination  of  the  suit,  or  pay  him  $500, 
the  value  thereof;  and  the  condition  was,  the  defts.  save  the 
pit.  harmless  as  to  that  receipt.  Plea,  not  damnified ;  pit. ' 
replied,  the  attachment  of  his  property  in  his  trustee's 
hands,  and  payment  by  them  of  a  sum  of.  money  in  dis- 
cbarge of  the  said  suit  of  Bell  against  the  pit.  on  said  re- 
ceipt ;  the  defts.  traversed  the  payment  before  the  com- 
mencement of  the  action  against  them,  and  hoc  pemt,  fcc. ; 
to  this  rejoinder  the  pit.  demurred  generally.  Held,  though 
the  replication  contain  two  facts,  the  attachment  of  the  pit's, 
property ;  2.  payment  by  his  trustees  ;  yet  it  was  not  doable, 
for  this  payment  was  consequential  on  the  attachment.  But, 
said  Parsons,  C:  J.,  it  is  bad,  no  doubt,  "  to  assign  two  dis- 
tinct breaches  of  the  condition  of  a  bond  in  a  replication  to 
a  bar,  in  which  omnia  performavit,  or  non  damnificatus  is 
pleaded;"  "  but  duplicity,  in  pleading,  cannot  be  taken  ad- 
vantage of  on  general  demurrer.  Judgment  for  the  pit. ; 
rejoinder,  also,  was  bad,  and  no  answer,  as  it  did  not  deny 
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Bell's  attachment  of  the  pit's,  property;  defts.  heard  in   Ch.  169. 
equity,  &c.     Surety's  remedy  against  each  other;   S  Bos.    Art.  5. 
Ml  P.  208,  370.     A,  B,  and  C,  bound  as  sureties  for  D,  in  ^^-v-w 
three  separate  bonds ;  one  pays  all ;  the  other  two  must  con- 
ttibute  in  proportion  to  the  penalties. 

§  2.  This  was  debt  on  bond,  conditioned  the  obligor  with-  10M-J-.R. 
in  such  time  as  he  might  choose,  .should  discharge  a  mortgage  ff**~>  *' 
on  a  house  in  Boston,  (he  pit.  that  day  sold  to  the  deft., 
given  by  the  pit.  to  secure  the  payment  of  certain  notes  he 
had  given,  and  cause  said  notes  to  be  paid,  and  indemnify 
the  pit.  from  all  costs,  damages,  &c.  Plea,  performance ;  on 
oyer,  replication,  the  ph.  had  been  sued  on  one  of  the 
notes,  and  judgment  thereon  had  been  recovered  against  him, 
of  which  the  deft,  had  had  notice ;  that  judgment  still  in  force, 
and  unpaid  by  Dana.  Rejoinder,  no  notice  to  the  deft,  of  that 
suiL&c;  demurrer  to  the  rejoinder;  adjudged  immaterial. 
And  the  court  said,  the  deft,  was  to  take  his  own  time  to 
discharge  the  mortgage  and  pay  the  notes.  "  But  he  was 
in  all  events  to  indemnify  the  pit.  He  had  failed  to  do  it. 
Judgment  for  the  pit. 

§  3.  Nun  damnijicatui  cannot  be  pleaded  to  debt  on  bond,  l  B**-  £  P. 
conditioned  for  the  payment  of  a  sum  of  money,  at  a  certain  638,  Hotawt 
day,  though  it  appears  by  the  condition,  the  bond  was  given  Rhode*.— 
by  way  of  indemnity.    1  D.  &  E.  310;   2  Stra.  783;    SSJ<*h»!r. 
Burr.  1637.  «.43- 

.  (j  4.  Nor  can  it  be  pleaded  to  an  action  of  debt  for  the  5  John*.  R. 
penalty  of  a  bond  given  to  a  sheriff  as  surety  for  the  liber-  133,  Wood  r. 
ties  of  the  yard  of  a  gaol.  Raw-onfc-j. 

§  5.  Where  an   officer's  bond    indemnifies,   though   the  5  Johm.  R. 
appointment  of  the  officer  be  renewed.     As  where,  in  an  i88,HnghM 
action  of  debt,  on  a  bond  given  to  the  sheriff  by  his  deputy,  *■  MHlerfc 
for  the  due  execution  of  the  deputy's  office,  Ate,  the  sheriff  En™**,  the 
was  appointed  in  1801,  and  re-appointed  to  the  office  in  breachbeu- 
1803;   the  deft,  pleaded  the  sheriff  was  not  damnified  by  "s^ed  s-™*- 
acts  of  the  deft,  previous  to  the  pit's,  re-appointment  in  1303.  ^john*.  R. 
Held,  this  plea  was  bad;   for  the  sheriff's  authority  was  413—  1  Bo*.- 
continued  and  uninterrupted,  by  the  renewal  of  the  commia-  -*  p-  ?^,— " 
sion ;  there  was  no  necessity  to  renew  the  bond,  which  con*  45g"_ 
tinued  in  force,  by  the  words  of  it,  as  long  as  the  deft,  con-  1  j0hn-.C». 
tinued  deputy.     A  bond  to  save  harmless  against  a  certain  173. 
mortgage,  construed  to  extend  to  the  bond  also.     White  o. 
De  Vifiiers  &  al. 

§  6.  The  promise  to  indemnify  a  surety  it  not  discharged  by  a  Johm.  R. 
ki*  taking  the  poor  debtor's  oath.  As  where  A  gave  a  pro-  S49,P«w«tl 
missory  note  to  B,  payable  in  sixty  days,  and  in  considera-  "'  ' 

tion,  C,  at  the  request  of  A,  signed  the  note  as  surety :  A, 
promised  to  take  it  up  when  it  become  due,  and  to  xndem- 
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Ca.  169.  vify  C,  and  save  him  harmless  from  all  damages  and  cost* 

Art.  5.      Which  he  might  sustain,  by  reason  of  signing  this  note,  etc. 

^_#-L-%_-  A  did  not  take  up  the  note,  &c.,  bat  C  was  sued  by  B,  who 

recovered  judgment  against  him,  on  which  C  was  taken  in 

execution,  and  committed  to  prison.     C  brought  e — -■ 


against  A ;  A,  pleaded  C  was  discharged  from  his  imprison- 
ment under  the  execution,  by  virtue  of  the  act  for  the  relief 
of  debtors,  and  had  never  paid  the  note,  or  judgment  against 
him,  or  any  part  thereof.     On  demurrer,  the  plea  was  held 
bad,  and  that  the  pit.  was  entitled  to  recover  on  the  promise 
to  indemnify ;  but  no  real  damages,  as  he  had  paid  no  part 
of  the  note,  and  the  principal  remained  liable  to  pay  it.   A 
surety,  as  weft,  cannot  call  on  his  principal  at  law  until  he 
has  actually  paid  the  money.    See  1  Taunton,  436 ;  3  D. 
&  E.  100 ;  3  Esp.  N.  P.  538.     As  to  sureties,  see  civil  code 
of  Louisiana,  pp.  438  to  434. 
J  Balk,  til,      §  7.  Debt  for  £10,  in  consideration  he  had  paid  the  deft. 
Bole  v.  Bu-  the  rent  due  to  him,  viz.  £5 ;  he,  the  deft.,  by  his  deed,  did 
i*0**"**         covenant  to  save  the  pit.  harmless  against  VV.  R.,  who 
claimed  the  lands,  and  then  staled  W.  R.  impleaded  him 
inter  alia  in  the  court  of  exchequer,  in  an  action  of  debt  to 
recover  his  £6,  and  on  demurrer  to  this  declaration;  held, 
ill,  because  infer  alia  implacitavit  was  too  general. 
1  Burr.  574,        §  8-  ^"  obligee,  in  an  indemnity  bond,  has  a  right  la  tut  at 
Challonerv.  toon  at  damnified.    The  condition  of  the  bond  was  meant  as 
Walk*r.        security  against  a  doubtful  right  of  dower ;  plea,  the  deft,  in- 
demnified the  pit.  •-  replication,  bill  filed  for  arrears  of  dower 
in  chancery.    Pit,  answered  the  bill,  and  expended  £810*.  for 
costs  in  the  suit ;  deft,  demurred  to  pit's,  replication,  special- 
ly: 1.   No  direct  answer  to  the  plea:  3.  No  issue  can  be  taken 
on  it:  3.  No  breach  of  condition  well  alleged;  real  objection, 
pit.  should  have  waited  till  the  suit  in  chancery  should  have 
been  decided.    Held,  a  very  plain  case  for  the  pit.    A 
surety  must  actually  pay  before  ne  can  call  on  his  principal, 
a  Johns.  R,         §9.  If  a  public  officer  be  allowed  to  commit  a  default, 
***■  and  is  not  called  to  account,  his  surety  may  shew  it  in  his 

defence. 

§  10.  Covenant  to  save  harmless,  &c.  Plea,  non  damni- 
ficatuB,     5  Wentw.  88,  the  form. 

§  11.  Forms  of  declarations,  pleas,  &c.  on  indemnity 
bonds;  and  to  account,  &c.  several  cases,  5  Wentw.  517  to 
550 ;  3  Wils.  530  to  540 ;  Lill.  Ent.  1 60,  491 ;  3  Saund. 
414 ;  4  Hod.  349  ;  Ld.  Raym.  387,  898  ;  Stra.  1 194  ;  Gilb. 
Eq.  Rep.  352  -,  3  D.  &  E.  374,  377 ;  1  D.  &  E.  482,  486  j 
1  H.  Bl.  227,  233 ;  1  Lutw.  470,  503 ;  2  Lutw.  399,  424, 
579.. 
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§  19.    Bond  of  indemnity.      Plea,  non  domnifie&tus.     7   i 
Wentw.  3S6. 

§13.  A,  was  surety  to  B,  in  his  recognizance  to  appear  v 
at  a  court  named ;  and  B  promised  A  to  appear  and  to  save 
him  harmless.  Held,  B  must  plead,  he  did  appear;  though 
before  the  term  he  sued  out  a  certiorari,  to  remove  the  Baid 
recognizance,  fee.  and  delivered  it,  &c. ;  and  that  A  is  dam- 
nified, if  he  only  be  liable  to  be  sued.  Yelv.  307,  Rosse  v. 
Pye;  and  Yelv.  16. 

§  14.  When  is  the  debt  At  debt  of  the  surety,  &c.  It  is  his 
whenever  he  engages,  not  conditionally,  but  absolutely,  to  pay 
it,  as  to  the  obligee  or  promisee ;  and  if  payable  presently, 
or  is  certain,  and  payable  in  futuro,  and  the  surety,  gua- 
rantor, &c.  become  a  bankrupt,  it  may  be  proved  under  the 
commission ;  Cook's  Bankrupt  Laws,  156, 162:  and  the  surety, 
pays  the  debt  when  his  body  is  charged  and  execution,  as 
it  respects  bankrupt  cases ;  id.  If  A,  join  in  a  bond,  or  give 
a  collateral  bond,  to  secure  die  debt  of  B,  A  cannot  prove 
the  debt  under  the  commission,  unless  he  has  been  actually 
called  on  for  the  money,  and  pays  it  previous  to  the  bank- 
ruptcy of  B;  177. 


CHAPTER  CLXX. 


Art.  1.  General  principlts. 

§  1 .  Every  tender,  and  every  case  of  bringing  money  into  Tend«n  In 
court,  supposes  the  party  who  does  this,  owes  a  duty,  and  is  gj^*"ff^*, 
bound  to  perform  it ;  and  that  if  he  fails  to  perform,  he  will  u  7'  1B  ^  ' 
be  subject  to  an  action,  to  damages  or  costs,  or  both,  as  thecaae  ch.'iTT,  *. 
may  oe.  No  contractor  is  obliged  to  make  a  tender,  or  to  plead  5r~IVJ,M» 
one  when  made,  if  not  accepted;  or  to  brine  money  into  io'u  if! 
court.  In  doing  either,  he  confesses  he  is  bound  to  perform  ud  we  in- 
what  he  offers,  or  says  he  is  ready  to  do ;  and  so  far  he  ad-  dex,  word. 
mils  the  rights  of  the  contractee  or  creditor.    In  some  cases  J^^TSj), 
a  legal  tender  bars  the  action  wholly  on  the  contract;  so  „ch.  nx*. 
that  the  creditor  has  no  action  at  all  upon  it.    In  other  i&— Ch.ia>, 

'  a.  8,  fl.  4, 
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Ch.  170.  cases  it  ban  only  damages  and  costs,  and  not  the  debt.    In 
Art.  1.     a  third  class  of  cases,  a  legal  tender  and  refusal  causes  the 
\^~v-«w   creditor  to  lose  his  debt  or  properly  secured  to  him  by  the 
7  Went.  &80,  contract,  where  he  cannot  recover  the  thing  tendered;  which 
to' — njfcr  distentions  WU1  °*  explained  in  the  following  articles.    No 
tamtct        part  of  the  law  is  more  intricate  than  that  which  respects 
plea*  of  ten-  tenders ;  and  it  has  been  rendered  more  so  by  modern  sta- 
der< iu  d(jffe-  tutes,  authorizing  courts  to  chancer  penalties ;  because  in  a 
renl"u       '  way   not  always  perceived,  these  statutes  have  rendered 
many  of  the  ancient  decisions  inapplicable  to  modem  cases, 
at  common  law ;  and  even  in  Coke's  time,  if  the  debtor  did 
not  pay,  or  tender  the  smaller  sum  in  the  condition  of  his 
bona,  at  the  day  of  payment,  the  creditor  could  recover  the 
penalty ;  usually  double  the  sum  in  the  condition,  so  double 
his  real  debt.     When  the  creditor  sued  for,  and  actually  de- 
manded the  penal  sum,  and  the  debtor  pleaded  a  tender  and 
refusal,  and  the  creditor  denied  the  tender,  and  took  issue 
thereon,  in  order  to  recover  the  penalty,  his  conduct  was 
viewed  by  the  court  as  oppressive*    Hence,  it  held  him,  so 
to  proceed  at  his  peri],  and  to  lose  his  debt  when  the  issue 
was  found  against  him ;  because  if  found  for  him,  he  got 
double  his  real  debt,  in  recovering  the  penalty.    It  was 
thought  reasonable  if  he  would  play  a  game,  by  which  he 
recovered  double  his  debt,  if  no  legal  tender  was  proved,  he 
should  lose  his  debt  in  various  cases,  if  a  legal  tender  was 
proved.     But  it  is  believed  even  at  common  law,  he  was  but 
rarely  liable  to  lose  bis  debt,  or  the  property  he  contracted 
*J0yer,  55,    fOTj  when  he  actually  demanded  only  bis  real  debt,  and  not 
wuion.  *"    tQe  P*118^  i  as  below. 

a  Rol.  Abr.  §  2.  Uncore  prist  necessary  in  case  of  specific  articles ; 
fi83.-Agrcei  as  where  the  pit.  sued  the  deft,  on  his  two  bonds,  for  forty 
inCo.  Ejt.  quarters  of  malt,  by  which  the  deft,  acknowledged  himself 
^eTare"*  to  owe  tne  P'*'  twenty  quarters  of  good  and  proper  malt,  to 
contradict-  be  delivered  on  such  a  day,  in  London ;  at  a  house,  &c. ;  and 
mi.— SeeCo.  if  he  failed  at  the  day,  that  then  he  should  lose  and  forfeit 
urnr*? cSS  *°rty  9uarters  •  an^  the  pit.  averred,  the  deft,  did  not  deliver 
,  iaCh.  144,»-  *he  twenty  quarters  at  the  day,  fee. ;  by  reason  whereof,  the 
io,li  Bit;  action  accrued,  fee.  The  deft,  pleaded  a  tender  at  the  day 
■?d  iV1""  and  place  aforesaid  of  the  twenty  good  and  sufficient  quar- 
p  *  ters ;  and  that  the  pit.  then  and  there  refused  to  receive 
'  them ;  and  this,  fee.     Upon  which  the  pit  demurred,  and 

judgment  for  him,  and  he  remitted  twenty  quarters,  fee. ; 
and  judgment  was  for  the  pit.  because  the  deft,  "ought  to 
have  said  that  he  was  still  ready  to  deliver  the  twenty  quar- 
ters," fee.  In  this  case  the  pit.  only  claimed  the  malt  really 
Like  princi-  due  to  him,  not  the  penalty  ;  and  the  court  holding  the  deft. 
pk,Ch.  m,  to  plead  uncore  priit,  implied,  it  thought  the  pit.  entitled  to 
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the  twenty  quarters  after  a  tender.     This  case  was  decided,    Ch.  170. 
88  H,  VIII.     Whether  by  a  legal  tender  of  specific  articles    Jlrt.  1. 
and  a  refusal  to  receive  them,  tbe  sreditor  loses  his  right  to    \^~y-*,s 
them,  is  a  question  wholly  unsettled,  as  will  appear  in  the 
sequel.  So,  the  question,  when  ttncore prist  must,  or  need  not 
be  pleaded,  ia  very  unsettled.     As  to  both  questions  we  find 
various  and  contradictory  cases ;  and  especially  of  late,  ia 
several  of  our  state  courts;   and  in .  relation  to  tenders  of     , 
specific  articles,  the  difficult  part  of  tenders,  we  find  no  cases  • 
that  settle  the  law  throughout  the  Union ;  a  few  State  cases 
will  explain.   Coke  dispensed  with  uncore  prist,  whenever 
the  property  was  lost,  by  tender  and  refusal. 

§  3.  Slate  cases.  In  this  case  Luce,  by  his  note  in  writing,  Robbim*. 
promised  Rabbins  to  deliver  him  twenty-seven  ash  barrels,  Ld<*  '•»•*■ 
Septerober  80,  at  Luce's  house-     Robbins  sued  Luce  on  this  n"™*"*" 
note.     Luce  pleaded  in  bar  of  the  action,  that  he  was  ready 
at  said  day  and  place,  to  deliver  the   twenty-seven  ash  bar- 
rels ;  after,  Luce  stated,  in  his  plea,  some  particulars  of  no 
importance  to  the  points  in  pleading  tenders,  he  averred,  that 
after  "  making  the  note,  he  offered  to  deliver  to  said  Rob- 
bios  the  said  barrels;  and  has  always  since,  and  particular- 
ly on  said  80th  of  September,  had,  and  still  has,  the  said 
barrels  at  his  dwelling-house,   ready  to  deliver  to  said  R. 
whenever  he  should,  or  shall  call  for  them-"     To  this  plea 
the  pit.  demurred   specially,  assigning  for  cause,  the  deft's. 
attempt  in  his  bar  to  introduce  parol  evidence,  substantially 
to  vary  and  annul  a  written  agreement.     The  deft,  joined  ia 
demurrer  ;  and  judgment,  the  plea  was  good.     And  held,  it 
was  not  necessary  to  regard  the  plea  as  it  respected  parol 
evidence;  because  it  appeared  in  the  record,  the  pit  had 
sued  on  the  deft's.  said  written  contract,  and  the  deft,  in  his 
bar  averred,  that  -he  at  the  time  and  place,  was  ready,  (un- 
core  prist,)  to  deliver  the  same  barrels  to  the  pit     Held, 
also,  if  the  deft  had  averred  the  pit  was  not  there  to  receive 
them,  the  plea,  if  true,  would  have  been  a  good  bar,  and 
pleaded  in  good  form  ;  that  he  could  not  tender  them,  unless  See  abo  It, 
the  pit  was  there  at  the  house  ;  that  the  deft,   had  done  all  sst— s 
he  could  ;  and  it  was  the  pit's,  fault  the  contract,  as  written,  ££'*■  ^8-~ 
was  not  performed  ;  that  as  no  duplicity  in  pleading  or  any  creditor  did 
defect  in  form,  was  assigned  as  cause  of  demurrer,  the  bar  not  attend  t 
was  good  ;  for  a  material  fact  was  alleged,  which   the   pit.  j  Cbtt.  30*. 
might  have  traversed ;  and  if  the  deft,  had  not  the  barrels  ~~ Sriw"  "^ 
ready,  or  if  the  pit.  had  been  present  to  receive  them,  and 
they  were  not  delivered,  the  issue  must  have  been  found  for 
him.     This  case  is  stated  thus  at  large,  as  we  notice  in  it 
many  of  the  material  points  in  what  is  usually  called  a  plea 
of  tender  of  specific  articles.  We  may  first  observe  tbe  deft's. 

TOL.  T.  tt 
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Ctt.  170.    not  averring  the  pit.  was  not  present  to  receive  the  barrels, 

>3*t- I.  at  the  day  and  place,  was  viewed. but  ax  form.  2.  Theque*- 
^w  lion,  if  a  legal  tender,  or  being  ready  to  deliver,  vested  any 
right  of  property  in  the  pit.  Robbing,  in  the  barrels,  to  ena- 
ble him  to  recover  them,  did  not  arise ;  for  they  were  ac- 
knowledged to  be  his,  by  the  deft-  Luce's  pleading  he  was 
atill  ready  to  deliver  when  the  pit  should  call  for  them :  3. 
As  the  contractor  in  pleading  a  legal  tender,  may,  if  ha 
pleases,  plead  or  aver  uncore  prut  in  all  cases;  and  as  ho 
did  in  this,  no  question  could  arise  as  to  it. 

§  4.  A  fern  cases  in  New  York.  Slingerland  v.  Morse  fa  at. 
See  this  case,  Ch.  177,  a.  6,  s.  5.  In  it  the  judgment  was 
against  the  pit.  to  whom  the  horses,  &c.  were  tendered. 
The  main  question  was,  as  to  the  legal  effect  of  a  legal  ten- 
der of  specific  articles,  as  horses  and  furniture :  these  the 
pit-  had  distrained  for  rent,  one  Edward  Fitzgerald  owed 
him,  and  left  them  with  the  defts.,  who  promised  in  writing 
to  deliver  them  to  the  pit.  within  six  days-  Evidence  prov- 
ed a  legal  tender  of  them  by  the  defts.  to  the  pit,  who  did 
not  receive  them,  but  sued  on  the  promise  ;  and  held,  he  was 
barred  his  aetion  on  that  totally ;  and  that  he  mutt  resort  to 
the  persons  possessing  the  articles,  as  his  bailees  holding 
them  at  his  risk.  Ithaa  been  said,  this  resorting  to  the  thing* 
tendered,  in  this  esse,  might  not  imply  the  tender  trans- 
ferred them  to  the  pit-  and  made  them  his,  as  he  had  a  right 
to  them  by  his  distraining  of  them  for  hit  rent-  To  find 
then,  on  which  ground  the  court  placed  the  pit's,  right  to 
them,  it  is  necessary  to  attend  to  the  reasoning  of  the  court, 
which  said,  "if  a  man  be  bound  to  pay  one  hundred  quar- 
ters of  wheat,  and  he  lender  it  at  the  day,  he  need  not  plead 
tmcore  prist;  for  the  corn  is  bonum  periturum  ;  and  it  is  a 
charge  for  the  obligor  to  keep  it."  Cited  Co.  Lit.  207;  Pey- 
toeN  case,  9  Co.  79  a. ;  SO  Ed.  IV. ;  1  Bro.  tit  Tout  Temps 
Prist,  pi.  31.  The  court  further  said,  that  "if  sn  obligation 
be  to  enfeoff  the  pit  by  a  day,  or  to  deliver  him  a  hone, 
tender  and  refusal  is  a  bar  for  ever.  The  delivery  of  the) 
goods  was  a  thing  collateral,  as  the  books  term  it;  and  by 
the  tender  and  refusal,  the  pit.  shall  never  be  entitled  to  the 
Bmi.  is,  i.5.  money.  Here  was  no  precedent  debt  or  duty.  He  must  re- 
— SeeCb.  sort  to  the  specific  articles  tendered;  and  the  person  in  whose 
e^t'*' 16'  Possession  they  are,  holds  them  as  his  bailee,  and  at  his  risk. 
This  effect  of  a  tender  and  refusal  correctly  made,  of  a  spe- 
cific article,  is  analogous  to  the  effect  of  a  consignation  un- 
der the  French  law.  Ciled  Pothier  Traite  dee  Obligations, 
No.  545.  This  reasoning  shews  the  court  did  not  place  the 
pit's,  right  to  the  things  tendered  on  the  ground  of  their  be- 
ing distrained,  but  on  the  effect  of  tin  tender.    The  right  by 
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distraining  ii  not  mentioned  in  the  reasoning;  tho  court  loo,  Cb.  170. 
referred  to  the  French  consignation,  by  which  rule  of  <firt.  1, 
court,  the  thing  tendered  is  lodged  with  a  third  person  till  t^v"*s 
the  validity  of  the  tender  be  decided ;  if  found  valid,  to  be 
delivered  to  the  creditor;  if  not  valid,  to  the  debtor.  This 
reference  shews  the  court's  meaning,  though  this  consigna- 
tion has  no  application  to  the  effect  of  our  tender  of  specific 
articles ;  because  the  effection  of  the  consignation  to  transfer 
the  specific  articles  from  debtor  to  creditor,  when  the  tender 
is  valid,  is  by  the  rule  of  court,  or  of  law,  and  consent  of  the 
parties  acting  upon  it ;  whereas,  in  cases  of  our  tenders,  at 
common  law,  there  is  no  role  of  court,  or  of  law,  no  lodging 
toe  things  tendered  with  a  third  person,  and  no  implied  con- 
sent of  parties,  when  the  creditor  refuses  to  receive  them, 
and  the  debtor  does  not  afterwards  plead  uncore  prist,  and 
the  creditors  accept :  and  here  is  the  pinch,  by  what  law 
does  the  debtor's  property  become  the  creditor's?  no  con- 
veyance, no  forfeiture,  no  judgment  and  execution,  Ax.  to 
transfer  it  from  the  one  to  the  other.  The  Supreme  Court, 
in  New  York,  seems  to  have  held  similar  opinions  in  a  few 
other  cases.  See  Sands  &  al-  o.  Taylor,  Ch  62,  a,  6,  s.  8, 
case  nf  tender  and  sale  by  the  vendor ;  but  by  delivery  and 
acceptance  of  part,  the  property  had  vested  in  the  vendee; 
and  as  hie  agent  the  vendor  sold  the  remainder  of  At*  wheat. 
If  the  consignation  in  France,  has  any  effect  without  the  in- 
tervention of  the  judge,  it  must  bo  by  force  of  some  law  or 
settled  usage,  unknown  to  our  common  law ;  as  no  property 
can  be  transferred  from  one  man  to  another  where  there  i* 
civil  liberty,  but  by  consent  of  the  parties,  or  by  fores  of 
some  known  law  or  rule  of  property^  In  fact  there  is  con- 
sent of  the  parties  in  this  way:  the  debtor  tenders  the  money 
or  specific  articles  he  owes  to  the  creditor ;  he  refuses  to  re- 
ceive absolutely,  or  with  a  view  to  try  the  validity  or  the 
Under ;  the  debtor  then  lodges  the  thing  tendered  in  the  hands 
of  a  third  person ;  he  accepts  the  deposit  by  a  written  instru- 
ment, lo  which  the  debtor  is  a  party;  and  the  consignee 
"  obliges  himself,  tanquam  ex  quasi  contractu,  to  restore 
the  coins  to  the  creditor,  if  the  consignation  be  judged  valid ; 
and  to  the  debtor  who  consigned  them,  if  it  be  declared  null." 
To  all  this  the  debtor  in  writing  consents ;  and  on  this  consent 
only,  (in  the  absence  of  any  special  law,)  will  the  consignee 
accept  the  deposit  and  trust  Hereby  clearly  the  debtor  con- 
sents the  creditor  shall  have  the  thing  if  the  tender  be  judged 
valid,  and  the  debtor  thereby  discharged-  The  creditor  con- 
sents to  receive  it,  and  in  this  way,  the  parties  consent  to 
the  transfer-    It  is  in  principle  the  common  case ;  A,  for  good 
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Ch.  170.  consideration  wishes  to  transfer  to  C,  a  barrel  of  floor,  in  a 
Jlrt.  2.  certain  event}  A  puts  into  it's  hands,  consenting  it  be  deli- 
vered to  C,  when  the  event  shall  happen ;  B  accepts  it  on 
these  terms ;  the  event  happens ;  now  B  is  bound  ex  quasi 
contractu,  as  Pothier  expresses  it,  to  deliver  it  to  C,  if  be 
ask  for  it;  B  delivers  it  according  to  his  undertaking,  C  ac- 
cepts as  allowed  to  do ;  A,  cannot  object ;  for  he,  by  making 
the  deposit,  agreed  to  all  this  ;  and  in  such  a  case,  if  on  the 
events  happening,  B  refuse  to  deliver  the  flour  to  C,  C  may 
according  to  our  daily  practice,  and  on  the  principles  of  the 
common  law,  have  an  action  against  B,  to  recover  it  from 
him. 
Rix«.  §5.  Connecticut  and  Vermont.     Similar  opinions  seem 

Strong,  l        to  have  been  held  in  these  states ;  that  is,  that  by  a  valid  ten- 
44a— See  a.  <'er  t0  tne  creditor,  of  specific  articles,  though  he  refuse  at  the 
a,  ■.  28.—      time  to  receive,  they  become  his  property  ;  so  that  when  the 
Like  princi-   tender  ia  decided  to  be  valid,  he  may  recover  them.    But  I 
P!e  '"_^et"     find  no  decision  that  they  are  subject  to  the  debtor's  lien  for 
McConnel  u.  expenses,  &c.  he  may  be  at  for  keeping  them  after  the  tender 
Hail,  Bray-     and  refusal.     This  transfer  of  the  property  does  not  appear 
ton's  ft.  223.  to  have  been  particularly  argued  and  considered  in  any  of  the 
courts  in  these  three  states-     "  Property  not  transferred  by 
tender  and  refusal ;"  Chip.  69  :  yet "  at  the  risk  of  the  credi- 
tor. "     Id-  87  . 
Welds.  §6-  New  Hampshire.     In  this  state,  on  a  thorough  exami- 

Hadlej,  nation  of  the  subject,  there  has  been  a  decision  directly  eon- 
rC  a  n" m  trai7'  As  where  the  deft,  promised  to  deliver  to  the  pit  a 
1817 ;  ad-  quantity  of  leather,  at  a  time  and  place  named  ;  and  the  deft, 
mitted  thia  made  a  legal  tender  of  it,  and  the  pit.  refused  to  receive  it- 
u  the  only  The  pit.  sued  on  ibe  note,  and  judgment  against  him,  on  the 
wMch'thii  groiud  the  tender  and  refusal  barred  him,  being  a  perform- 
■abject  ha*  *Dce  and  discharge  of  the  contract.  Weld  then  brought  trover 
been  ex-  for  the  leather;  and  held,  he  could  not  recover;  for  he  ac- 
amined  tince  qui^d    no   property  in  the  leather  whatever.     The  court 

SirRWd  cited  Co  Lit-  807'  9  Co-  79'  8  B01-  Abr-  5845  Cro"  J- 
Coke.  126,  and  other  English  cases.     In    1315,  had  been  a  like 

decision  by  other  judges  in  N    H- 

Art.  2.  Several  rules  in  cases  of  tender.  These  will  be 
found  mostly  in  English  books.  1  In  Ch.  144,  a.  10, 11,  snd 
IS,  the  inquiry  there  when  a  tender  is  a  performance,  sundry 
cases  were  stated,  and  considered,  in  which  deeds  and  heavy 
articles  have  been  tendered,  and  payments  tendered  accord- 
ing to  subsequent  defeasances ;  held,  performances  and  bars : 
so  as  to  conditions  to  perform  any  collateral  matter,  as 
to  give  bail,  build  a  house,  render  an  account,  deliver  a 
horse  or  goods,  or  to  stand  to  an  award,  &c. 
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Rule  1. — He  who  makes   a  tender  must  state  on  what    qr   I7o 
account  he  makes  it     1  Camp.  R.  181-     And  a  tender  may     ^r'(  2 
foe  of  money  in  hags,  for  the  receiver  must  tell  it,  and  it  may         ■J^L- 
bein  any  money  current  by  by  law.  j  g^^  'gg 

Rule  2.— If  the  deft,  owe  a  joint  debt  to  three  persons,  5  Bio.  Abr. 
a  tender  to  one  is  a  tender  to  all,  and  ought  to  be  so  plead-  4.— Co.  Lit. 
ed ;  and  if  the  sum  tendered  include  a  separate  debt  to  one,  f??T16sCo' 
which  is  sufficient  for  both  debts,  still  the  tender  of  the  Wa'de'i  caw 
joint  debt  is  good.     1  Wash.  89  ;  2  Wash.  897.  3  D.  k  E. 

Rule  3. — A  tender  in  bank  bills  is  good  if  not  objected  683,  Drag- 
to  at  the  time  on  that  account.  Wright  ».  Read,  3  Bl-  Com.  JV^'  ™~ 
Chris,  notes,  20.  3D." ft  E. 

Rule  4. — The   deft-    cannot   plead   noo  assumpsit  to   the  S&4. 
whale,  and  a  tender  to  part-     Maclellen  v.  Howard,  1  Saun-  ***•  *■ E' 
der's,  Williams'  notes,  33  ;  SWils.  145,  Dougallp  Bowman. 

Rule   5 — If  the  deft,  pay  money  into  court  on  some  of  4  j,  E 
the  counts  only,  and  the  pit  takes  it  out  of  court,  he  is  enti-  579  Bailie 
tied  only  to  the  cost  on  those  counts.  CtxaJet. 

Rule  6. — After  plea  pleaded,  the  court  will  not  allow  j  wu,  157 
the  party  to  pay  money  into  court,  unless  by  a  judge's  order,  Thom  ton  v. 

Sying  costs  to  the  time  of  it.     And  Griffith  v-  Williams,  3  Gibion. 
or.  E.  69. 

Rule  7. — To  a  general  indebitatus  assumpsit,  tender  and  gJ^Q-f22' 
refusal  must  be  pleaded  with  a  tout  temps  prist,  which  can-  „,  gart_io 
not  be  after  an  imparlance,  as   that   shows  he  has  not  been  Hod.  81, 
always  ready ;  and  the   deft   ought  to  be   ready  from  the  Whitiock  *. 
debt's  being  payable  ;  where  he  pleaded  tout  temps  prist  vTuT^uTe 
from  the  time  of  the  tender,  is  not  sufficient. 

Rule  8. — "  In    pleading  a  tender  according  to  a  defea-  asaund.  48b, 
sance  in  another  deed,  it  is  not  necessary  .to  plead  that  the  Fowdl'i 
deft,  has  been  always  and  still  is  ready  to  pay,  or  1o  bring*  *■*» w*"* 
the  money  into  court.     But  it  is  sufficient  to  plead  that,  on  wiiiee  107. 
the  day,  he  tendered ;  but  if  the  defeasance  be  in  the  same  — 1  Bum.  86. 
deed  it  is  otherwise." 

Rule  9. — Where  both  parties  meet  at  time  and  place,  he  *  *■*• 623- 
that  pleads  a -tender,  must  also  plead  a  refusal,  or  the  plea  Jjl'rt — 
will  be  bad  on  demurrer,  though  good  after  verdict;  and  saalk.  341, 
where  lender  and  refusal  are  pleaded,  it  is  the  refusal  343. — 3  Bl. 
which  is  traversable  and  not  the  tender ;  for  it  is  the  refusal  jj^jg303" 
that  makes  payment  in  law,  and  not  the  lender.     Quare- 

Rule  10. — The  party    who  tenders,    must  stay    till  sun-  tsEdk.ftW.— 

set.  unless  by  the  course  of  some  bank,  &e,  which  must  be  8  Mod.  70 

shewn,  the  tender  is  proper  at  some  other  hours;  and  then  Wiveliv 
the  party   pleading  the  tender  ought  to  state  what  those  !£"— Mor- 
hoursare,  and  that  he  tendered  at  the  last   instant  of  them,  dnn'tt. 
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Ca.  170-    tanM.      These  pleas  often    occur  in    pleading  transfer*  of 
Art.  2.    rtoek  and  tenders  at  banks,  &c.     Stra.  839. 
<^*~v-+*i        Rule  11 — A  tender  must  be  the  doing  on  his  part  wbe 
makes  it,  all  things  towards  performance  on  bu  part  which 
he  can  do  without  the  concurrent*  of  the  other  party. 
5  Co.  114,  Rule  12. — The  tender  of  more    than  is  do*  is  good  ;  it 

w*<ia'*  is  good,  made  to  the  payee  any  time  of  the  appointed  day. 

lit.        *'   s  Salk-  9*1. 

Rule  13. — It  is  bad,  on  demurrer,  to  plead  a  Under  with- 
out a  refusal ;  but  if  a  certain  place  of  payment  be  mentioned 
ia  the  condition  of  the  bond,  and  the  deft,  shews  the  pit.  was 
not  there  to  receive  the  money,  it  may  be  then  sufficient  to 
plead  a  tender  without  a  refusal,  and  being  ready  there  to 
pay  at  the  time,  is  sufficient  See  r.  16,  and  Robbina.tr. 
Luce,  above. 

3  8,Ikp34*'  Hul°  M* — !*  '■  aot  enough  for  the  deft  to  state  in  his 
lui°Thomu  pk"'  that  he  was  ready  at  the  day  and  place,  &c.  to  pay  bis 
■v.  Evan(.—    rent,  and  ever  since  has  been  ready ,  and  to  tender  it  in  court; 

4  American  but  he  ought  to  plead  also,  he  offered  to  pay  it ;  especially 
D*i"i*'iflo  —  if  the  other  party  were  present  There  must  be  an  actual 
4  Dal].  3ZT.  on"er  to  PaT>  "V  producing  the  money,  unless  the  pit  dispense 

with  the  tender  expressly. 
Cro.Ej.  H.       Rule  IS. — If  the  condition  be  to  pay  on   or  before  the 
Hiwlejr  v.     29th  of  September,  at  A,  a  tender  there  the  88th,  the  obligee 
Simmon*.        ^  ^g  there>  is  ^  .   for  ,he  tender  mu-t  Dfl  ((]0  ltft  dlVj 

for  then  only  is  he  to  attend  ;  but  otherwise,  if  the  obligor 
meet  the  obligee  there  before  the  day;  for  then  a  tender  to 
him  is  good. 

Rule  16. — In  debt  for  rent,  if  the  deft,  plead  he  was  at 

— <?*"j^jfl3,  th*  piece  an  hour  before  sunset,  and  there  staid  on  the  same 

499,  u  to  the  day  till  sunset,  ready  to  pay  it,  and  that  nobody  was  there 

lut  ioitaot.    to  receive  it :  and  that  since  that  day  he  has  ever  been,  and 

—3  uu.  CI.    yet  js  ready  to  pay  it,  and  bring  the  same  monies  into  court, 

and  offers  them  ready  to  be  paid  to  the  pit.  if  he    will  at- 

eeptthem:  this  is  good  pleading.     So  held,  on  demurrer; 

though  objected,  the  deft,  did  not  plead  a  tender  at  the  day, 

but  only  that  he  was  ready  to   pay  the  rent     But  the  court 

thought  it  might  have  been  bad  in  debt  or  bond,  as  there  a 

tender  must  be  stated,  to  save  a  breach  of  the  condition,  and 

to  prevent  a  forfeiture  of  the  penalty. 

wtb.  R.  63S,       Rule  17- — It  is  now  a  settled  rule,  that  in  a  plea  of  ten- 

Jialdenby  v.  der,  the  deft,  must  say  he  wot  always  ready  to  pay  ;  "ready 

Tnke-         from  the  time  of  the  tender  it  not  sufficient  to  assumpsit ;" 

Story's  pleadings,  108;  Williams' notes:  1  Saund.  33;  and 

rules  7,  30,  si,  87,39:    for  it  is  necessary  the  debtor  be 

always  ready  to  pay  from  the  time  the'  debt  became  due. 
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Rule  18.— The  deft  generally  mint  plead,  he  tendered  and  Ch.  170. 
•Jeered  topoy,  as  well  u  that  he  wu  always  ready,  and  still  Art.  8. 
is  ready-  Williams'  notes,  1  Saund.  S3}  %  Dall-  100;  3D.  ■■^v^ 
&  G.  *83  ;  4  Dall.  387  ;  5  E»p.  R.  48.  3  WO*.  74, 

Rule  19 — In  axrumpsit,  as  all  to  be  recovered  is  dama-  }£ncb  *• 
ges,  the  plea  ought  to  be  in  bar  at  further  damage*;  but  in  jW^"'M 
debt,  as  the  damages  are  merely  ancillary,  it  may  be  in  bar  q^„  h^l 
qf  damages;  and  this  is  not  in  bar  of  thereof  or  action-,  but  -lLH.Rajm. 
where  the  action  is  on  a  bond,  with  penalty,  the  plea  is  in  £5l*-i  Sun. 
bar  of  the  action.  Story,  SOG ;  Carth.  135;  5  Com.  D.  *■  Bink'* 
Pleader, 3  W.  88.  "■"■. 

Rule  80. — If  the  deft,  has  bean,  at  any  time,  requested  to  Will,  osl— 
pay,  either  before  or  after  the  tender,  and  neglected  or  re-  1 3alk.  ea2. 
fused  so  to  do,  that  avoids  all  tenders  made  both  before  and  _JJj|ejii 
a/fer  such  request;  sod  this  the  pit.  may  reply,  and  so  falsify  152.— I  Mod, 
the  plea,  [for  if  requested  to  pay,  and  did  not,  then  he  has  Si.— ST.  R. 
not  always  been  ready  from  the  time  he  should  hare  paid.  ?*?■"*  Cro- 
See  also  7th  and   18th   rules,  above]  1  Saund.  39,  Uirits  e. 
Trippet,  Williams'  notes. 

Rule  81. — Tender  any  time  before  action  commenced,  is  8  T.  R.  630» 

r,  but  hot  after.     As  where  the  pit.  sued  for  poods  sold,  Briggi  "■ 
Plea,  tender  £3  18*.  id,  before  the  bill  exhibited,  sod  f. $$-~ 
never  promised,  as  to  the  rest.     Plea  good,  and  no  answer;  _jb™.&  ' 
the  pit.  took  measures  to  sue  before  the  tender.     But  see  87th  P.  330. 
rule,  post:  but  see  rule  38, 1  Dall.  411. 

Rule  33.— A  tender  may  be  pleaded  to  a  quantum  meruit,  '  8(r»- fi7(i- 
though  Holt  once  doubted  this-    So,  a  tender  may  be  plead-  &„""",.';_ 
ed  to  the  whole  declaration,  though  the  old  practice  was  to  5  Com.  D. 
plesd  to  a  particular  count  only,  if  more  than  one.     Quan-  834.— 8  T. 
turn  meruit  for  rent  and  goods  sold,  be. ;  £9  8*.  Bd.  ten-  R- 629i 
dered;  never  promised,  as  to  the  rest.     1  Wils.  141  to  148, 

Rule  83. — If  the  tender  be  of  a  bulky  or  perishable  arti-  5  Bac.  Abr. 
ele,  uncore  prist  need  not  be  pleaded,  for  a  tender  of  auch  is  '7»  19-tL. 
performance.  See  Ch.  144,  a-  18,  before.  Quere,  if  it  need  _™Com  d! 
be  alleged  that  it  cannot  conveniently  be  brought  into  court.  PI.  i  w.28. 
Co.  L.  807. 

Rule  84. — Whenever  the  tender  is  not  perform  ance,  and  *  5°'^^ 
does  not  bar  the  action,  but  only  further  damage*,  in  some  _ Lut.asa.' 
eases,  and  damage*,  and  not  the  debt,  in  others ;  there,  must  368. 
be  a  profert  of  the  money  in  court-     Above  rules,  a>c. 

Rule  85.— If  money  be  brought  into  court,  on  a  plea  of  JJj^^slW 
tender,  the  pit  may  take  it  out,  though  he  reply  the  tender  ».  cook,, 
was  not  made  before  the  action  brought.     Barnes,  384 ;  1 
Bos.*  P.  398. 

Rule  86.— Regularly,  where  uncertain  damages  are  to  be  Griffith  r 
recovered,  money  cannot  be  tendered  or  brought  into  court  wiliiama-— 
As  in  in  action  against  an  attorney  for  negligent* ;  for  it  1  T.  ft?1* 
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Ch.  170',    sounds  merely  in  damage*.     But  if  paid  in  and  accepted  by 

Jirt.  3.     the  pit,  he  it  estopped  to  object-     He  has  costs  to  the  pay- 

\^-v-*»»*    ment,  and  pays  costs  arising  after-     So,  in  an  action  for  not 

delivering  ten  loads,  of  flour,  Oct  19,  at  the  current  price, 

and   not  delivered  at  the  day,  the  court  denied  a  rule  to 

bring  money  into   court,  because    the  prices  and  damages 

were  uncertain,  and  if  allowed,  would  put  the  pit.  to  great 

'  difficulties. 

8  Eait,  168        Rule  87- — Strictly  one  cannot  plead  a  tender  where  he 

Hume  r.        has  at  any  time  broken  his  contract :  aa  where  an  endorsee 

Peplor.  sued  the  acceptor  of  a  bill  of  exchange.     Plea,  actio  non 

'  ast  the  den.  to  recover  greater  damages  than  £ —  ;  so, 

Eis  a  tender  of  that  sum,  about  four  months  after  the  bill 
me  payable,  but  before  the  action  commenced ;  that  sum 
being  all  the  money  due  on  the  bill,  with  lawful  interest 
thereon,  for  the  damages  the  pit.  sustained  by  reason  of  the 
non-performance  of  the  said  promise ;  and  always  ready,  fyc. 
after  tender,  and  still  ready ;  and  brought  the  money  into 
court.     Replication  and  rejoinder,  &c. 

This  plea  is  bad.  Lord  £llenborough,  C.  J.  asked  if  any 
case  could  be  found,  "where  an  averment  of  touts  temps  prut 
was  bolden  not  to  be  necessary  in  a  plea  of  tender?"  And 
thought  it  "one  of  those  land-marks  in  pleading,  that  ought 
not  to  be  departed  from."  "The  deft,  has  been  guilty  of  a 
neglect,  in  non-payment  of  money  at  a  certain  day,  upon 
which  a  cause  of  action  arises  to  the  pit."  "It  is  no  answer 
to  shew,  that  at  a  day  subsequent  he  was  ready  to  have 
paid  it,  unless  he  were  always  ready  to  have  paid  it,  from 
the  time  when  it  first  became  due."  "And  no  injustice 
is  done,"  for  the  deft,  may  get  leave  to  pay  principal  and 
interest  into  court;  "after  which,  the  pit.  proceeds  at  his 
peril."  "In  strictness,  a  plea  of  tender  is  applicable  only 
to  cases  where  the  parly  pleading  it  has  never  been  guilty 
of  any  breach  of  his  contract."  According  to  this  case,  the 
deft,  never  can  plead  a  tender  in  bar  of  the  pit's,  damages, 
except  made  before  his  cause  of  action  accrued ;  and  in  this 
case,  Giles  v-  Hart,  was  recognized  as  law;  and  this  case 
seems  to  be  founded  on  two  principles  established  in  the 
above  cases :  1.  The  deft  has  not  been  always  ready,  as  rule 
7,  18,  and  20,  above:  2,  After  the  contract  is  broken,  uncer- 
tain damages  accrued,  aa  to  which  there  can  be  no  tenders. 
■i  Swifts  Sy».  Rule  28. — A  good  tender  of  heavy  articles,  as  shop-work, 
400.  vests  them  in  him  to  whom  tendered,  therefore  they  ought  to 

be  well   described,  so  as  to  be  known.        Rex  v.  Strong. 
1 T.  R.  485,  Quaere,  Nicholas  v.  Whitney,  or  Whiting, 
4M'ivLl?ipri*      ^"k  *9* — TnouSn  my  goods  owe  freight  to  the  carrier, 
Pailer.— V'    yel  '  need  not  tender  it  to  one  who  gets  possession  of  them 
s*lk.  59T.      wrongfully,  in  order  to  support  my  action  against  him ;  he 
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bas.no  lien  on  them  for  the  freight,  though  the  carrier  has,   Ca.  170* 
and  he  paid  the  carrier.  Art.  2.  . 

Rule  30. — Money  brought  into  court,  on  pleading  a  ten-  v^^-v^v 
der,  (and  it  must  always  be  brought  in  on  such  plea,)  cannot  Str*.  10X7, 
be  taken  out  by  the  defi^  though  he  has  a  verdict;  for  he  ^j*^110" 
admits  so  much  is  due  to  the  pit. ;  1  Esp.  1 68 ;  5  Bac.  Abr. 
1 9.    So,  in  a  nonsuit. 

Rule  31.— A,  covenants  to  transfer  stock  to  B,  on  a  day  Stm.  458, 
named,  upon  his  paying  so  much.    These  are  concurrent  acts ;  ^errit  e. 
and  B  neednot  make  a  tender  of  the  money,  but  it  is  enough 
he  have  it  ready  to  pay  when  the  transfer  is  made.     There 
is  no  tender  of  a  transfer,  unless  all  be  done  that  can  be ;  as 
to  apply  to  have  the  books  opened,  &c.     Nor  is  it  a  tender 
of  transfer  for  the  seller  to  say  he  is  ready  to  transfer ; 
Thornton  c.  Moulton.     Tender  of  stock  must  be  on  the  very  str*.  678, 
day,  and  the  court  will  not  regard  any  local  usage  to  the  con-  SuJfCH^^^ 
trary  ;  as  of  the  Alley  to  do  it  the  second  or  third  day,  &c.  504*777. 
And  tender  of  stock  most  be  on  the  last  part  of  the  day  on 
which  it  can  be  accepted.     This  general  rule  is  varied  from, 
but  of  necessity.    A  tender  must  be  made  as  near  a  perform- 
ance as  it  can  be ;  Clark  v.  Tyson. 

Rule  32. — Where  no  certain  time  of  payment  is  named  in  1  E«P-  18"i 
the  promise,  the  deft,  is  to  be  always  ready ;  and  when  he  Bjjjjjf "" 
pleads  semper  paratus,  the  pit.,  in  his  replication,  shews  a  Rutland  v. 
special  request,  and  refusal,  if  there  be  any,  for  the  request  Batij. 
laid  in  the  declaration  is  not  material.     In  tendering  stock, 
the  usual   hours  of  transfer  must   be  stated.    2  Stra.  832, 
Bowles  v.  Bridges. 

Rule  33.— Tender  of  a  dud.    If  the  pit.  be  bound  to  de-  5  Man.  R. 
liver  a  deed  on  a  certain  day,  to  the  deft.,  and  on  that  day  is  6T 
ready  with  it,  and  would  have  tendered  it,  but  for  his  deft's. 
evasion,  this  is  equal  to  a  tender  of  it  5  Borden  v.  Borden. 
Again,  if  a  bond  be  conditioned  for  a  deed  of  land,  in  a  rea- 
sonable time,  after  the  payment  of  a  sum  of  money,  by  the  5  Man.  R. 
obligee  to  the  obligor ;  ninety  days  after  the  payment,  is  not  49t'  *.*j? 
a  reasonable  time  for  a  tender  of  the  deed,  though  it  be  be- 
fore action  brought  on  the  bond.     But  if  the  deed  be  timely 
tendered,  the  penalty  of  the  bond  is  saved,  though  the  land 
be  mortgaged,  if  the  grantor  be  seized,  and  the  deed  be  duly 
executed,   with  proper  covenants   of   warranty.      And  in 
equity,  after  the  penalty  is  adjudged  forfeited,  the  deft,  may  .    ' 

replead,  proving  a  tender  in  a  reasonable  time,  which  his 
counsel,  by  mistake,  had  not  pleaded  :  and  in  such  cases  the 
pit's,  delay  to  sue,  cannot  give  the  deft,  further  time  to  make 
his  tender.  For  this  time  is  always  to  be  ascertained  by  the 
terms  agreed  on  by  the  parties. 
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Ch.  170.  Rule  34. — If  goods  be  to  be  delivered  on  a  promise,  at  a 
-  Art.  2.  day  and  place,  it  is  enough  if  the  deft,  be  there  at  the  time 
v^vn^  ready  to  deliver  them;  but  the  plea  in  bar,  in  point  of  form, 
4  Maia.  R.  ought  to  aver  the  pit.  was  not  there  to  receive  them. 
JUJ^f' &  Rule  35.— 77m:  legal  effect  of  a  tender.  In  all  cases  a  good 
above.  tender  bars  future  damage*,  and  subjects  the  pit.  who  sues, 

Rnie8  ante.  t0  c°sts.  But  in  some  cases  a  good  tender  does  not  bar  the 
-l  Inst.  907,  debt  or  duty.  This,  on  a  single  principle ;  that  is,  when  the 
^^7?^°'  deft,  becomes  indebted  to  the  pit.  in  a  money  debt,  for  money 
Sec  art!']  3  'entt  things  sold  for  money,  &c. ;  and  the  deft,  contracts  to 
4, 5,  s ;  Ch!  pay  this  debt  at  a  day  named,  and  at  the  day  tenders  the 
144,  art.  to,  gum  or  debt,  or  part  of  it,  at  on  a  penal  bond  with  condition  ; 
'  so,  that  there  is  no  breach  of  contract,  and  of  course,  no  da- 

mages accrued  for  a  breach.  This  debt  so  tendered,  remains 
due  in  equity  and  law;  the  tender  confesses  it  due,, and  the 
right  to  this  money  remains  in  the  pit.,  and  must  be  brought 
into  court  for  him,  and  he  must  have  it,  if  be  do  not  lose 
his  right  to  it  by  false  pleading,  as  by  denying  a  tender  well 
6Hac.is,i3.  made.  So,  any  time  after  the  tender,  the  pit.  may  demand 
— Bro  I"7  'k"8  debt,  and  if  not  paid,  there  is  then  a  breach  of  contract, 
71,  and  damages  accrue.    And  the  same  principle  may  apply,  if 


the  deft,  become  indebted  to  the  pit.,  to  pay  in  jewels, 
watches,  and  other  things,  as  easily  carried,  or  brought  into 
court,  as  money ;  for  there  is  a  preceding  ditty,  and  there  is 
no  objection,  (more  than  in  regard  to  money,)  that  the  things 
to  be  paid  or  delivered,  are  bulky,  heavy,  perishable,  or  expen- 
sive to  be  kept.  And  according  to  rule  38,  above ;  even 
when  heavy  goods,  as  shop  work,  are  to  be  delivered,  and  are 
tendered,  so  confessed  thereby  to  be  due,  they  become  the 
property  of  the  person  to  whom  tendered ;  the  distinction 
rests  on  a  preceding  debt,  or  duties  existing  or  not;  and  the 
sum  tendered  being  a  part  of  it,  or  collateral  to  it ;  there- 
fore, if  A,  without  such,  enfeoff  B  of  land,  with  condition  to 
pay  $100  to  B,  as  a  gratuity,  and  A  tender  the  $100  to  B, 
and  he  refuse  to  accept  it,  the  land  is  forever  discharged ; 
and  B  has  no  remedy  for  the  $100,  as  there  is  no  debt  or 
duty  independent  of  the  feoffment,  and  this  is  made  void,  by 
the  lender  to  perform  the  condition,  and  refusal  to  accept. 
But  had  there  been  a  previous  debt  of  {100,  due  from  A  to 
B,  and  had  the  feoffment  been  to  secure  this,  it  had  remain- 
ed due,  if  the  tender  were  of  the  same  sum,  or  a  part  of  it. 
9  Co.  TO,  Rule  36. — So,  if  A  give  a  penal  bond  to  B,  in  $100 ;  con- 

— Co^L  aw'  ditioned  lo  Perform  an  award,  or  other  duty,  for  his  benefit, 
—1  Rot.466,  being  no  duty  mken  the  bond  is  given  ;  and  A  tenders  to  per- 
47J— Dyer,  form  this  duty,  and  B  refuses  to  accept  thereof,  he  is  forever 
S'jf'vn!"-  barred  of  any  action  for  it ;  because  the  condition  is  satts- 
EBtc.  ii.      fied  by  the  tender's  refusal,  and  so  the  penalty  cannot  be 
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recovered.    And  as  the  performing  of  the  award,  or  other  Ch.  170. 
duty,  which  did  not  exist  when  the  bond  was  made,  and  so    Art.  2. 
could  be  no  pared  of  it,  no  action  lies  on  it,  to  compel  the  ■,_<- .  ->_  ■ 
performance  of  the  award  or  other  duty.    So,  if  the  bond  be 
to  perform  an  award  after  to  be  made,  and  this  is  to  pay  money, 
it  makes  no  difference ;  for  if  the  obligor  tender  the  sum 
awarded,  and  the  obligee  refuses  it,  he  can  have  no  action  on 
the  bond,  as  the  money  is  no  part  of  it,  more  than  any  thing 
else  awarded.     Here  the  remedy  on  the  bond  is  gone  by  the 
tender :  but  may  not  the  party  have  an  action  for  the  sum  or 
thing  on  the  award  f   Otherwise,  if  the  award  of  money  be 
before  the  bond ;  for  then  tender  and  refusal  is  no  discharge 
of  the  debt,  being  part  of  the  bond.  5  Bac.  1 2. 

Rule  37. — A  tender  seems  to  have  the  strongest  effect  in  9  Co.  70,  in 
the  case  of  the  subsequent  defeasance,  mentioned  rule  8,  above,  2"L*"*  .?£ 
and  in  Coke's  Reports ;  in  which  it  is  said,  if  a  man  be  bound  ifa^'m,* 
,in  a  "  bond,  ana  afterwards  a  defeasance  is  made  to  pay  a  &nd33ll.vi. 
less  sum,  now  this  sum,  in  the  defeasance,  is  collateral ;  and  2- 
therefore,  if  the  obligor  tenders  it  at  the  day,  and  it  is  refus- 
ed, the  obligee  loses  it  forever."     Same  case,  Cro.  El.  725, 
Cotton  v.  Cliston.     No  remedy  remains  on  the  bond  or  de- 
feasance. 

Rule  38. — In  a  later  case,  A.  D.  1 738,  the  same  doctrine  WiU.  R.107, 
was  held,  as  in  debt  on  bond,  given  by  the  deft,  to  the  pit.,  TrereM*.Ag- 
for  £80,  dated  June  24,  1727,  conditioned  to  pay  £41,  Dec.  EJ^S^n' 
25,  1737.     Flea,  that  March  12, 1729,  deft,  paid  the  pit.  all  fifi8. 
due  on  the  bond,  except  £40;  when  the  ph.,  by  his  deed, 
(defeasance)  &c.  granted  to  the  deft.,  &c.  that  if  he  pajd  the 
p It.  five  shillings  in  the  pound,  on  or  before  Dec.  25,  then 
next,  he  would  accept  the  same  in  full  discharge  of  the  debt ; 
and  the  five  shillings  being  so  paid,  this  after  deed,  deemed  To  prove  it 
a  defeasance,  (though  it  had  no  words  of  reference)  should  be  IJJjTdJ^i 
a  sufficient  release  to  the  deft.,  &c.  to  be  pleaded  and  given  Hodge.  ». 
in  evidence,  "for  suck  sum  as  then  was,  or  on  the  said  25th  Smith,  Cro. 
day  of  December,  should  be  due,  from  the  deft,  to  the  pit."  j?'*?^ 
That  March  12th,  deft,  owed  the  pit.  £40  only,  and  Dec.  c™n»! 
24,  next  after  the  date,  Sic.  and  before  the  action  commenc-  Edward*. — 
ed,  "  the  defl.  was  ready,  and  offered  to  pay  to  the  pit.  the  sum  c^th-  3\0m~ 
of  £10 ;  being  the  sum  of  (fee  shillings  in  the  pound,  due  and  DeaimJlew- 
owing  on  the  said  12th  of  March,  1729,  to  the  pit.  from  the  hall.-  2Saun. 
deft.,  according  to,  and  in  pursuance  of,  the  said  deed ;  which  48,  Fowelt*. 
said  sum  of  £10,  the  pit.  then  and  there  refused  to  accept,  f^™*™ 
&c."    Pit.  demurred,  because  the  deft,  did  not  plead,  always  ciayton  t. 
ready,  or  bring  the  money  into  court.     Held,  by  the  court,  Kyna.tou. — 
that  in  pleading  a  tender  of  a  sum  of  money,  according  to  a  ib'S}5,J^T 

— 1  Lord  Rarm.  668- — 12  Mod.  548.  -Cues  cited  an  talents  tempt  prist  r  Co.  1.  SO. — 
S  Co.  79.-33  H.  VI.,  fol.  2,  Cro.  El.  766.— Mor.  E.  36,  pi.  119. 
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Cm.  170.  defeasance,  in  another  deed,  different  from  the  original,  it  is 
Art.  2.     not  necessary,  "  either  to  plead  that  the  party  has  always 

•^*v^^  been,  and  still  is  ready  to  pay,  or  to  bring  money  into  court." 
Otherwise,  if  the  defeasance  be  in  the  same  deed :  (this  cause 
was  twice  argued.)  The  court  said,  the  five  shillings  in  the 
pound  was  a  sum  collateral  to  that  in  the  defeasance,  (£40 ;) 
"  and  though  a  lesser  sum  than  that,  it  is  not  to  be  consider- 
ed a  part  of  it  .*"  and  the  court  relied  on  Co.  L.  307,  where 
"  it  is  expressly  laid  down  in  case  of  a  mortgage,  that  if  the 
mortgage  money  be  once  tendered  and  refuted,  the  mortgagee  is 
■  without  remedy,  because  the  money  is  collateral  to  the  lands." 
Also,  on  Cro.  El.  755,  above ;  so,  9  Co.  79.  Yet  in  all  these 
cases  of  a  subsequent  defeasance,  there  was  a  previous  debt  due  ; 
but  to  that  the  sum  tendered  was  by  subsequent  agreement 
fc  between  the  parties,  made  collateral;  and  so,  undoubtedly, 
are  the  authorities,  but  tbe  reason  is  not  very  obvious.  If 
there  be  a  sound  reason,  it  is  in  the  refusal  given  at  the  pit's, 
peril.  But  if  he  must  lose  his  debt,  because  he  refuses  to 
accept  the  collateral  sum  tendered  ;  why  not  lose  it  when  he 
refuses  to  accept  the  debt  itself,  or  a  parcel  of  the  debt,  ten- 
dered f  The  reasons  for  refusing  this,  and  the  collateral  sum, 
are  usually  the  same ;  to  wit,  the  pit.  thinks,  though  mistaken, 
the  sum  tendered  is  not  enough,  or  is  bad  money,  or  is  money 
arbitrarily  valued  by  law,  &c.  On  the  whole,  is  not  the 
distinction  between  the  sum  tendered,  being  a  part  or  parcel 
of  the  original  debt,  or  collateral  to  it,  rather  a  distinction  in 
words  than  in  substance  f  In  either  case,  the  deft,  confesses, 
by  his  tender,  he  really  owes  the  sum  tendered  to  tbe  pit. ; 
that  he  has  a  right  to  receive  and  retain  it.  But,  say  the 
books,  if  a  part  of  the  original  debt,  he  does  not  lose  his  right 
to  have  it,  by  his  refusal ;  but  the  deft,  must  keep  It  for  him, 
and  bring  it  into  court  But  if  not  such  part,  but  collateral 
to  the  original  debt,  then  the  pit.,  by  his  refusal,  loses  his 
right  to  have  it,  and  the  deft,  may  apply  it  to  his  own  use. 

BBac.  Abr.  Rule  39. — There  seems  to  be  in  toe  books  another  distinc- 
Hon,  the  reason  of  which  is  not  obvious.  Where  it  is  said,  if  a 
bond  be  given  to  perform  a  duty  for  the  benefit  of  a  mere 
ttranger,  though  the  duty  be  collateral  to,  and  not  parcel  of, 
the  bond,  the  obligor  is  not  discharged  by  a  tender  of  per- 
forming the  duty,  and  the  stranger  s  refusal ;  as  if  A  give  a 
bond  to  B,  conditioned  to  enfeoff  C,  and  C  refuses  to  be  en- 
feoffed, the  bond  is  forfeited.  The  reason  given  is,  that  the 
obligor  has  engaged  to  enfeoff  C,  a  mere  stranger,  whose  re- 
fusal shall  not  satisfy  the  condition,  and  an  action  still  lies 

Co.  L.  M8,    on  the  bond ;  "  for  where  one  undertakes  to  do  an  act  to  a 

MS'  stranger,  he  must  at  his  peril,  take  care  of  the  performance 

of  it/' 
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Rule  40. — But  it  is  said,  if  A  give  a  bond  to  B,  conditioned    Cu.  1 70* 
to  enfeoff  C,  to  B's  use,  and  A  make  a  tender  to  enfeoff  C,  and     Art.  4. 
he  refuses  to  be  enfeoffed,  the  bond  is  saved  ;  for  here  C  is  i^^-v^w 
not  to  be  viewed  as  a  mere  ttranger,  as  the  act  was  to  be  Co.L.M9.-S 
done  to  B's  use  and  benefit,  and  C  ought  not  to  refuse,  &c.     _^AbjrU' 

Rule  41.— In  another  case  it  is  laid  down,  that  if  A  borrow  13,  pbtiipi 
jElOO of  B,  and  afterwards  mortgage  land  to  B,  conditioned  to  «.  Hoith. 
pay  that  sum ;  and  A  tenders  the  £l00  to  B,  and  he  refuses  to  Co.  L.  307. 
accept  it,  the  land  is  forever  discharged  5  and  there  are  no  Tj^  %?■ 
damages  for  non-payment,  but  the  debt  that  existed  before  the 
mortgage  remains  ;  and  may  be  recovered  in  an  action.     In 
this  case  B  has  two  securities,  an  action  for  the  money  lent, 
a  just  debt  prior  to  the  mortgage ;  and  second  this  mortgage ; 
and  discharging  this  is  no  discharge  of  the  action. 

Rule  42.  The  tender  of  a  debt,  not  discharged  thereby,  sp.  w.jw, 
however  it  stops  interest,  if  the  money  be  kept  on  hand ;  as  if  2j{?,J^ 
the  mortgagor  tender  the  debt  and  the  mortgagee  refuses  to  re-  cfc*n.  Cb. 
ceive  it ;  and  ner  after  the  tender,  the  mortgagor  keep  the  money  *W.— 6  Bk. 
ready  to  pay,  and  make  no  profit  of  it,  no  interest  will  accrue  13* 
after  the  tender  and  refusal ;  but  otherwise,  there  will.     But 
interest  commences  again  on  a  demand,  after  such  refusal,  if 
the  debt  be  not  paid. 

Rule  43. — If  a  payment  be  a  condition  precedent,  a  tender  2  Sun.  352, 
has  the  effect  of  payment ;  as  if  A,  by  indenture,  covenant  to  jSnPeterV!v 
pay  B  £100,  and  B  thereby  covenant  to  release  his  claim  7^_ij^ 
in  land  to  A,  on  the  receipt  of  £100 ;  the  tender  of  the  £100.  Mod.  530, 
entitles  A  to  his  release  as  much  as  payment  would;  (other-  G36>  Lano- 
wise,  the  old  law.)  Cro.  El.  889,  Lea  v.  Exelby:  expressly  (£"  *^^ 
held  on  an  agreement.  j,d.  fUyni. 

Art.  3.  7%e  effect  of  a  tender,  the  party  to  receive  being  ab-  686. 
sent, 

§  1.  A  tender  must  be  accepted  in  every  case  but  two:  5  B»c.  Abr. 
1.  When  the  party  to  accept  is  not  present:  2.  Though  14, 
present  he  refuses  to  accept.     In  the  first  case  every  conse- 
quence or  effect  follows  from  tender,  in  the  absence  of  him 
who  is  to  receive,  that  follows  from  a  tender  and  refusal 
when  he  is  present. 

§  2.  A  tender  of  one  thing  does  not  save  the  bond,  when  SBmc.Abr.s, 
the  obligee  has  his  election  of  two  things.    As  if  A  bind  him-  *"**!*■ 
self  to  pay  B  £20,  or  to  deliver  him  ten  kine,  at  bis  elec-  J^.  M_ 
tion ;  to  save  the  bond,  A  must  at  the  day  and  place  tender 
both. 

Art.  4.  By  whom  a  tender  is  to  be  made. 

§  1 .  Regularly  no  one  can  make  a  tender  but  one  interested.  Co-  I*  S08- 
Hence,  if  A  enfeoff  B,  on  condition  that  if  A  pay  B  £20,  it 
shall  be  lawful  for  A  and  his  heirs  to  enter ;  and  A  dies  be- 
fore the  £20  is  paid,  no  tender  can  be  made  by  his  heir  or 
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executor.    The  right  of  tender  here  is  perianal,  and  as  if 
words  were,  if  A  during  hit  lift  pay  the  £20. 
2.  A  tender  by  my  tenant,  or  by  a  stranger,  in  mj  be- 


the  words  were,  if  A  during  hit  life  pay  the  £20. 
§  2.  A  tender  by  my  tenant,  or  by  a  siranget , 
Cm.  n,  48,    haJf^  anij  by  my  desire,  is  as  good  as  if  by  myself,  though 


hietoa.— Co!  tne  r'gnt  °f  tender  be  fierronai ,-  and  if  this  right  be  not  per- 
L.  toe,  SOT,  sonal,  a  tender  by  any  one  privy  to  the  party  having  the 
108.— 7  Co.  right  of  tender,  is  good.  If  A  enfeoff  B,  on  condition,  that 
ThrtckM  —  if  A  pay  B  £100,  on  a  day  certain,  then  A  or  bis  heirs  may 
5  Bac.  Ab'r.  enter;  and  A  dies  before  the  day,  a  tender  at  the  day  may 
3.  be  made  by  hit  heir,  as  a  privy  in  blood ;  or  by  hit  executor, 

as  privy  in  representation ;  for  in  this  case,  the  right  of  tender 
10  Mod.  416,  it  not  personal ;  and  it  is  a  general  rule,  where  one  has  a 
425,  Mark*  right  to  tender  money  at  a  fixed  time,  in  order  to  have  an 
Lit.  Mc.334  estatc:  aDd  die  before  that  time,  the  right  is  not  personal,  but 
—Co.  lb  goes  to  his  representative  ;  or  even  a  second  feoffee,  who  has 
■Wi  ^7,~  only  a  privity  of  eitate,  may  do  it ;  and  if  one  afterwards 
Watkiu's »  kecomes  interested  in  the  condition,  he  may  tender  to  pre- 
Ajhwick*.  serve  or  recover  his  interest ;  but  no  one  can  make  a  tender, 
who  has  no  interest  in  the  condition,  whereon  the  right  of 
tender  is  founded. 

Art.  5.  In  what  money  a  tender  must  be  made. 
JSvj^rtM       $  '*  ®J  tfl's  act'  *^*  m°ney  of  account  in  Massachusetts, 
—Act  of     '  a  dollars,  cents,  and  mills :  so  has  been  United  States'  money. 
Coogren,  By  the  act  of  Congress  of  August  4,  1790,  foreign  money 

Feb.  2,  was  valued   in   the  custom-house,  as  follows :  £l  sterling, 

AeurfCon-   e(lua' to  4*  4*»  livre  tournois,  eighteen  and  half  cents;  florin 
grs.s,  Aug.    or  guilder,   thirty-nine  cents ;   mark   banco  of  Hamburg, 
4, 1790.         thirty-three  and  a  third  cents ;  rix  dollars  of  Denmark  or 
Sweden,  one  hundred  cents ;  the  ruble  of  Russia,  one  hundred 
cents ;  rial  of  plate  of  Spain,  ten  cents ;  £l  sterling  of  Ireland, 
(4  10;  tale  of  China,  forty-eight  cents;  pagoda  of  India, 
one  hundred  and  ninety-four  cents ;  rupee  of  Bengal,  fifty- 
five  and  a  half  cents.     By  the  fifty-fifth  section  of  the  act, 
gold  coins  of  France,  England,  Spain,  and  Portugal,  to  pass 
at  eighty-nine  cents  for  every  pennyweight ;  Mexican  dol- 
lars, at  one  hundred  cents  each ;  crown  of  France,  at  one 
hundred  and  ten  cents  ;  crown  of  England,- at  one  hundred 
and  eleven  cents ;  and  all  silver  coins  of  equal  fineness,  at 
one  hundred  and  eleven  cents  an  ounce ;  and  cut  silver  of 
equal  fieness,  at  one  hundred  and  six  cents  an  ounce. 
Act  of  Con-       §  2.  By  this  act,  after  July  1,1793,  the  said  fifty-fifth  sec- 
■tcm,  Feb.9,  jj^jj  was  repealed .  and  by  t),e  second  section  of  this  act  of 
— And  to  *f-  February  9,  all  foreign  gold  coins,  and  all  foreign  silver 
ur,  Nov.  l,    coins,  except  "  Spanish  milled  dollars,  and  parts  of  such  dol- 
1819-  lars,"  were  made  to  cease  to  be  a  legal  tender,  in  three  years 

after  the  American  mint  went  into  operation.    By  the  first 
section  of  this  act,  after  July  1,  1793,  all  foreign  gold  and 
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silver  coins  were  made  current  as  money  in  the  United  Cm.  1 70. 
States ;  and  a  "  legal  tender  for  the  payment  of  all  debts  Art.  5. 
and  demands,  at  the  several  and  respective  rates  following,  n^-v^/ 
and  not  otherwise ;  viz.  the  gold  coins  of  Great  Britain  and 
Portugal,  of  their  present  standard,  at  the  rate  of  one  hun- 
dred cents,  for  every  twenty-seven  grains  of  the  actual 
weight  thereof;  the  gold  coins  of  France,  Spain,  and  the 
dominions  of  Spain,  of  the  present  standard,  at  the  rate  of  one 
hundred  cents,  for  every  twenty-seven  grains  and  two-fifths, 
of  the  actual  weight  thereof;  Spanish  milled  dollars,  at  the 
rate  of  one  hundred  for  each  dollar,  the  actual  weight 
whereof  shall  not  be  less  than  seventeen  pennyweights  and 
seven  grains ;  and  in  proportion  for  parts  of  a  dollar ;  crown 
of  France,  at  the'  rate  of  one  hundred  and  ten  cents,  for 
each  crown,  the  actual  weight  whereof  shall  not  be  less  than 
eighteen  pennyweights  ana  seventeen  grains,  and  in  propor- 
tion for  the  parts  of  a  crown."  But  no  coin  could  be  a  tender, 
issued  after  January  1,  1792,  until  samples  thereof  should 
be  found  by  assay,  at  the  mint  of  the  United  States,  to  be 
conformable  to  the  respective  standards  required,  and  pro- 
clamation thereof  made  by  the  president.  All  gold  and  sil- 
ver coined  at  the  mint  of  the  United  States,  have  ever  been  a  ' 
legal  tender.  In  fact,  since  about  1797,  only  these  and 
Spanish  milled  dollars  and  parts  thereof,  have  been  a  legal 
tender. 

The  impost  act  of  March  2,  1799,  section  6,  is  the  same 
as  the  act  of  August  4,  1790,  except  the  guilder  is  forty 
cents ;  real  of  Villon,  five  cents ;  milree  of  Portugal,  one  hun- 
dred and  twent-four  cents ;  and  the  ruble  of  Russia  and 
Sweden  is  omitted. 

§  3.  In  debt  for  rent;  plea,  tender,  English  pieces  called  Drer,  81, 
shillings,  each  of  which,  at  the  time  of  the  tender,  was  current  ^sf^1t^. 
at  the  value  of  twelve  pt.nct ;  and  that  he  is  yet  ready  to  pay  DanT.27l_s 
his  rent  in  said  pieces  at  that  value ;  and  that  he  brings  the  Bac.Abr.s.- 
same  into  court.     Pit.  demurred  ;  and  said,  that  before  the  t^"'  ,14> 
bringing  of  the  action  the  said  pieces  were,  by  proclamation,  caje. 
made  current  only  at  sixpence.    But  he  accepted  the  money 
as  tendered ;  and  any  loss  on  it  after  the  tender,  was  viewed 
as  his. 

§  4.  If  money  tendered  has  been  accepted,  the  acceptor  Co.L.  SOB— 
has  no  remedy,  though  some  of  it  be  counterftit,  or  deficient  *  ^fv,Abr" 
in  value,  or  less  than  computed,  &c. ;  for  it  is  his  duty  to  at-  i  i5._St'e  4 
tend  to  it:  so,  if  he  find  it  counterfeit  before  he  leave  the  D&lla>,234, 
place,  if  he  has  put  it  into  his  purse ;  for  he  must  object  be-  {fit*  V-  ' 
fore  he  accepts  the  money.  But  5  Taun.  R. :  forged  bank  ** 
notes  received,  are  not  payment. 


ly  Google 


496  DEBT. 

Ca.  170.        §  5.  A  tender  of  any  tort  of  goods  ought  to  ,be  made  ia  a 
An.  5.     middling  land  of  goods  of  the  sort,  unless  they  are  to  be  de- 
v^w^  livered  according  to  some  sample.     5  Bac.  Abr.  6. 
8  Mu.  R.         §  6.  May  be  in  paper  m  case.    Assumpsit  for  pay  for  a  pair 
S6i,  ciaflin    of  oxen  the  pit.  sold  the  deft.     To  four  first  counts,  never 
&  MtTis-"  pro,nised»    'n tQe  fifth  the  pit.  laid  a  promise  to  pay  $70, 
12?— l  D.'t  In  bank  notes  of  any  of  the  New  Hampshire  banks,  except 
E.464.-2  D.  Coos  bank.     Plea  to  it,  a  tender  in  bar  of  damages,  with  tout 
&E.645.        temps  prist,  and  aprofertof   the  bank   notes   into  court  for 
the  pit.     Replication,  non  ohtulii ;  'issue  joined  and  found 
for  the  deft.    It  appeared  the  notes  had  not  been  brought 
into  court ;  the  pit.  had  judgment  on  the  whole  record.   Non 
obstanti  veridicto.    See  a.  10,  s.  5. 
8  Mait.  R.         §  7.  Monty,  counterfeit,  ire.     Adams  sued  for  five  dollars, 
183, 190,       mosey  bad  and  received,  before  justice  Wetmore.    Judgment 
rorTAdLnV  for  lne  P'1^  3P^D6t  Young.     He  appealed  to  the  Common 
—See  Ch.  9,  Pleas,  where  it  appeared  Adams  held  Young's  note  for  two 
a.  M,  i.  is  j  hundred  and  fifty-two  dollars,  payable  in  foreign  bills.    Plu, 
so    ^44  *"    Adams,  received  payment  in  bank-bills,  counted  and  accept- 
'  ed  them,  and  gave  up  the  note  as  paid.     The  next  day  lie 

found  a  $5  bill,  one  of  them,  was  a  counterfeit.    The  next 
day  this  was  sent  to  the  deft.,  and  he  was  required  to  give  a 
Burr.  IB..—    true  bill  for  it :  this  he  refused  to  do.    Judgment  for  the  ph., 
i*?*?d'?80'  Adams,  in  the  Common  PleaB;  and  now  Young  brings  this 
53._"         "rit  of  error,  on  his  bill  of  exceptions,  filed  below:  1.  Error, 
See  ca*ea,  2  the  evidence  did  not  support  the  declaration,  as  there  was  no 
Ea«t,  314 —  evidence  Young  received  money  to  the  use  of  Adams :  2. 
ew^ihe90*  "^nat  Adams  duly  accepted  said  bill  in  payment ;  and  no 
Touch. 140.-  deceit  practised  by  Young  in  passing  it,  was  even  suggested, 
Poth.  traits    &c. ;  and  no  contract  of  his  proved,  whereby  be  agreed  to 
de»  Obliga.    suffer  the  loss  of  it,  &c, :  3.  That  justice  Wetmore,  as  chief 
495. '      *     justice  of  the  Common  Pleas,  set  and  acted  in  the  trial  of  the 
appeal  from  his  judgment,  as  a  justice  of  the  peace,  &c. :  4. 
The  general  error,  deft,  in  error  pleaded  in  nulla  est  erra- 
tum: and  judgment  for  him. 
Chittj  on  ]t  was  said  principally,  for  the  pit.  in  error,  that  there  wa* 

V  am /stud-  no  fraud,  nor  any  «9""«m  undertaking,  and  that  both  partita 
ley.-2  Johm.  'tBen  equally  innocent ;  so  the  payment  was  valid.  Cited  Van* 
R. 460, held,  v.  Stud-ley,  mentioned  in  Wade's  case,  5  Co.  115;  where  the 
SS^l** !  *°'  lessor  accepted  bis  rent  in  counterfeit  money,  in  part,  and  put 
id— i  Lord*  ft  m  h*9  purse,  and  immediately  discovered  the  counterfeit 
Rajin.  442,    pieces,  and  thereon  he  refusedw  carry  it  away,  and  rr-en- 
743.— stm.    tered  ;  and  held,  his  re-entery  not  lawful,  for  when  he  ao 
1248  —3*  D.  ceP'ed  the  money,  it  was  at  His  peril :  said  to  be  the  only 
tc  E.  769.    '  case  directly  decided  in  the  books.     Young  also  relied  on 
Gates  v.  Wimlow,  the  rule  mtlior  est   conditio   deftndentis, 
where  the  parties  are  equally  innocent  or  equally  guilty. 
So,  Price  v.  JVW,  3  Burr,   1154;  Brte  v.  Haloed,  Dougl. 
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664;  Parkinson  v.  Lee,  2  East,  314";  a  Caines,  48,  117.  Oh.  170. 
See  2  Johns.  R  340 ;  4  Dallas,  334 ;  if  a  bank  pay  A  a  forg-  Art.  5. 
ad  check,  or  pass  it  to  his  credit,  the  bank  must  lose  it;  he  s^v^ 
being  innocent. 

For  Adams  many  cases  were  cited,  as  Price  v.  Neal; 
Moses  v.  Macfarlan  ;  Wright  v..  Reed,  b.  al. ;  to  shew  the 
Action  should  be  for  money  had  and  received. 

The  court  said  :  1.  A  payment  in  real  bills  of  a  bank  may 
be  invalid,  if  made  after  the  payer  knows  it  has  failed,  or 
may  reasonably  apprehend  its  failure,  and  he  conceals  this 
from  theparty  accepting  payment,  "when  he  may  be  sup- 
posed ignorant  of  the  fact,  or  suspicions ;  and  therefore,  not 
knowingly  to  incur  any  peculiar  risk:"  3.  Bank  bills  are  only 
private  contracts,  and  it  is  merely  by  a  settled  usage  they 
pass  as  money :  3.  Private  notes,  that  is,  of  individuals  or 
companies,  incorporated  or  not,  are  on  general  principles, 
accepted  in  discharge  of  existing  contracts,  at  the  risk  of  the 
payer,  against  whom  the  former  demand  revives,  if,  with  due 
diligence  the  acceptor  cannot  collect  them,  or  finds  them  of 
none,  or  doubtful  value,  and  returns  them  seasonably,  to  the 
payer,  without  prejudice  to  his  right  or  his  remedy.  Here, 
a  distinction,  perhaps  just,  is  made  between  these  private 
notes  or  bills,  and  the  legal  coins,  or  legal  money;  and  it  was 
said,  this  general  principle  here  laid  down,  was  supported  by 
the  cases  cited  for  Adams,  of  Stedman  v.  Gooch,  I  Esp.  5  ;  of 
Perchford  v.  Maxwell,  6  D.  &  E.  53  ;  of  Owenson  v.  More, 
7  D.  &  E.  64 ;  and  of  Dimsdale  &  al.  v.  Lanchester,  4  Esp. 
SOI.  In  Perchford  v-  Maxwell,  stated  Ch.  SO,  art.  20,  Lord 
Kenyon  said,  "in  cases  of  this  kind,  if  the  bill  which  is 
given  in  payment,  do  not  turn  out  to  be  productive,  it  is  not 
that  which  it  purports  to  be,  and  which  the  party  receiving 
it,  expected  it  to  be ;  and  therefore,  he  may  consider  it  as  a 
nullity,  and  aet  aa  if  no  such  bill  had  been  given  him."  la 
Vane  v.  Studley,  our  court  observed,  the  decision  only  prov- 
ed no  forfeiture  was  incurred  so  as  to  give  a  re-entry  ;  but 
not,  as  a  decision,  *'  the  lessor  had  no  remedy  for  the  defi- 
ciency in  the  money  paid."  This  case  also  was  shewn  to 
be  different  from  that  of  Price  v.  Neal,  stated  Ch.  9,  art.  14, 
and  Ch.  SO,  art  14,  above.  Another  reason  might  have 
been  added  ;  Young  and  Adams  were  not  in  like  circumstan- 
ces ;  for  Young  had  it  in  his  power  to  resort  to  the  person  he 
received  the  counterfeit  hill  of,  on  general  principles;  and 
Ihight  not  this  be  his  true  remedy  ?  Hut  Adams  could  not  re- 
sort to  that  person,  but  only  to  Young.  5  Taun-  R.  488,  495, 
Jones  v.  Hyde  ;  held,  a  person  who  discounts  &  forged  navy 
hill  for  another,  who  passed  il  to  him,  not  knowing  it  was 
forged,  may  recover  back  the  money,  as  had  and  received 
vol.  v-  63 
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to  his  use,  on  failure  of  the  consideration.  So,  one  whs 
receives  forged  bank  notes.  And  5  Taun.  R.  815;  monies 
paid  on  a  title  that  fails,  may  be  recovered  back.  There  was 
the  same  principle  in  the  civil  as  in  the  French  law. 

§  3.  This  was  an  action  for  pay  for  New  England  rum,  the 
pit-  sold  the  deft-,  and  the  ph.  agreed  to  take  certain  promis- 
sory notes,  signed  by  Silas  Clark,  in  payment.     Afterward* 
it  was  found  the  endorsements  of  them  were  forged,  of  which 
the  deft,  was  ignorant.     Held,  the  pit.  could  not  resort  to  ihe 
deft,  for  pay  for  the  rum :  but  otherwise,  if  the  original  bar- 
gain-had been  for  cash,  and  the  notes  had  been  received  by 
the  vendor  as  an  accommodation  to  the  vendee.     The  maker 
of  the  note  failed  after  they  were  passed  to   the  pit.     The 
court  said,  the  question  was,  on  which  of  two  parties,  equally 
innocent,  the  loss  ought  to  fall :  and  that  it  appeared,  [hat 
ID.6B.       "the original  intent  of  the  deft."  was  "to  sell,  and  of  the  pit. 
i4s'^4 E"Jt"  to  k"^' tne  notes» an<* t0  JMke  payment  in  rum-*'     Hence,  it 
John,  r.       must  have  been  inferred,  the  pit.  took  the  risk  of  the  notes 
455,  Markls   upon  himself,  as  of  any  other  goods,  having  unknown  defects, 
v.  Hatfiald.     fairly  sold,  without  warranty,  deceit,  or  any  false  affirma- 
tion.    A  forged  note  or  bill,  that  proves  to  be  of  no  value,  is 
no  payment;  though  neither  payor  or  receiver  knew  of  the 
forgery,  and  receiver  passed  it  away,  and  it  was  returned  to 
him. 
Co.  L.  210,        Art.  6.  Where  a  tender  it  to  be  made.    §  1.  It&placeoe 
Bro.  Tender   named,  it  can  be  only  at  that  place.     If  none  be  named  for 
s?bW'  fi8 —  P*ym8  money  in  gross,  the  tender  must  be  to  the  payee, 
wherever  he  may  be  in  England,  or  here  in  Ihe  state:  if  out 
of  it,  it  is  not  necessary  to  go  to  htm ;  but  shall  have  the 
same  benefit  as  if  he  had  made  the  tender. 
Co.  Ji.  810.         §  2.  Personal  notice  was  given  to  the  mortgagee,  March 
Poth.  on  Ob.  24,  1728,  that  the  mortgagor,  Sept.  S5,  1738,  at  a  certain 
M2'  hour,  would  tender  the  debt,  £1,000,  and  interest,  at  Lin- 

coln's-Inn  hall;  and  tendered  accordingly,  and  held,  good  ; 
though  objected,  that  as  no  place  was  appointed,  ihe  tender 
ought  to  have  been  to  the  mortgagee  in  person  :  especially, 
it  is  to  be  observed,  that  no  objection  was  made  to  the  place 
El  48  aI:  *ne  t*me  °^  not'ce-  As  to  rent  issuing  out  of  land,  a 
Crop'i  cue.  tender  on  it  is  proper,  if  no  place  be  appointed ;  yet  a  tender 

of  rent  to  the  person,  is  good. 
Co.L.210.  §3-  H*  P°  place  be  appointed  for  the  delivery  of  heavy 
goods,  he  whose  duty  it  is  to  deliver  them,  need  not  carry 
them  with  him,  or  tender  them  to  the  person  to  whom  to  be 
delivered ;  for  if  he  will  go  to  such  person  to  know  at  what 
place  he  will  receive  them,  and  afterwards  tender  them  at 
that  place,  this  is  a  good  tender :  and  if  the  person  to  whom 
to  be  delivered  refuses,  tod  says  he  will  not  receive  them  at 
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any  place,  a  tender  is  dispensed  with.  If  no  place  be  ap-  Ch.  170. 
pointed,  and  the  creditor  will  not  agree  to  any,  there  seems  <ftrt.  9. 
to  be  no  settled  rule :  Pothier  on  Ob.,  No.  51,  the  judge  in  s^»v-%/ 
France  appoints  one. 

Art.  7.   When  a  tender  is  to  be  made.  §  1.  Always  before  Cro.El.73, 
the  action  brought ;  and  if  within  an  indefinite  time,  as  two  * *j*a  ^£?" 
months,  &c.  it  must  be  the  last  day  of  it,  and  the  last  suits-  Mod.  '421.— 
ble  hour  of  that  day.     So,  as  to  delivery  of  goods;  for  the  6  Co.  114, 
payee,  fyc.  is  not  bound  to  attend  but  at  such  hour.     Ham-  w«de'i  cm. 
mond's  case.     For,  as  one  party  has  to  the  uttermost  con-  Z^r^^KM 
venient  time  of  that  day,  to  pay  the  money  or  deliver  the  _Cro.  EL 
goods,   it  would   be  unreasonable  that  the  other  should  be  14— ltMod. 
obliged  to  attend  for  receiving  either  before  that  time.     But  f™*^30' 
the  last  hour  of  the  day  is  time  enough,  by  day-light,  to  tell  ^hir^  *  ^j„ 
the  money,  or  take  an  account  of  the  goods.  But  if  the  parties  nogworth.— 
meet  at  the  place,  at  any  time  of  the  day,  or  on  any  other  stra.  777, 
day,  within  the  time  limited  for  such  payment  or  delivery,  Hodmn'i 
and  a  tender  be  made,  it  is  good.     Stock  must  be  transferred 
at  the  uttermost  convenient  time  of  the  day,  before  the  books 
are  shut. 

§  8.  If  money  is  to  be  paid,  or  goods  delivered,  at  a  place  gj"™^ 
certain,  and  no  time  be  named,  notice  may  be  given  to  the  cue.— s  Co. 
payee,  fyz.  that  the  money  will  be  paid,  or  goods  delivered  83,  France** 
on  a  day  named  :  "a  tender  at  the  uttermost  convenient  time  0kW- 
of  this  day  will  be  good." 

§  3.  A  bond,  conditioned  to  pay,  a  tender  by  a  servant  of  4  Im.Cl.4io. 
the  obligor,  by  his  command,  is  sufficient. 

Art.  8.   To  whom  is  a  tender  to  bt  made.  §  1.  It  may  be  Cro.  J.  S45. 
to  any  one  who,  as  a  party  or  privy,  has  a  right  to  the  thing  J^lilii 
to  be  tendered;  as  to  an  executor,  in  personal  matters,  even  rjo.  123.-Eq. 
before  he  has  proved  the  will,  if  afterwards  he  doit ;  for  there-  Ca.Abr.3i3, 
by  he  becomes  executor'  ab  initio.  Regularly  the  tender  may  Au,tiD'' 
be  made  to  any  one  who  has  a  right  to  receive  the  thing  CMa" 
tendered. 

§  2.  If  A  give  a  bond  to  B,  to  pay  him  £50,  or  to  his  as-  Jl0^;"^ 
signs,  and  the  bond  is  assigned,  a  tender  may  be  made  to  the  _cra.  'ej. 
assignee,  for  he  is  privy  to  the  condition.  But  no  tender  is  755,  Haith  *. 
good  to  a  mere  stranger;  and  if  the  condition  be  to  pay  to  FWlipa. 
him,  a  tender  to  him  will  not  save  the  penalty.     But  if  A 
give  a  bond  to  B,  to  the  use  of  C,  a  tender  to  C  is  good ;  for 
as  the  bond  is  for  his  benefit,  he  is  not  a  mere  stranger.  Co  L.  JOT  - 

Art.  9-  When  uncore  prist  is  to  be  pleaded:  Never,  when  bbso  te,i7. 
the  debt  or  duty  is  discharged  by  the  tender  and  refusal,  as  — Ld.Rsym. 
above :  but  always  were  not  so  discharged.  And  if  the  ^J/^^"  *' 
deft  plead,  the  pit.  was  not  in  England,  he  must  also  add  4M^ "silk. 
uncore  prist.  Hobson  &  Rudge.  So,  if  he  plead  no  admi-  en,  et3, 
sistrator  on  the  creditor's  estate,  he  must  add  uncore  prist,  oan  vTHut 
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Ca.   170.   But  if  the  tender  be  of  bulky  goods,  of  any  kind,  or  of perisk- 

Art-  10.    able  goods,  uncore  prist  need  not  be  pleaded ;  for  there  mutt 

s^-v^k^    always  be  an  expense  and  risk,  and  trouble,  in  keeping  such ; 

9  Co.  79, 80,  and  it  is  unreasonable,  and  foreign  to  the  contract  of  delrv- 

Fejtoe1!        eryf  that  the  party  should  always  have  them  ready  after  the 

ado* '      '"'  tender :  and  uncore  prist  may  be  pleaded  after  a  general  or 

special  imparlance;  Sid.  364;    Ld  Raym.  254  j  12  Mod.  8, 

354;  for  the  party  may  still  be  ready,  though   not  always 

ready.     See  Peytoe's  case,  ante,  art.  2,  rule  36 :  and  Bacon, 

vol.  5,  p.  17,  aays,  the  doctrine  of  this  case,  seems  to  apply  to 

all  sorts  of  good*  which  are  bulky,  "  for  there  must  always 

be  an  expense  in  finding  a  warehouse  (or  such  goods." 

is  Mod.  8,         Aht.    10.    When   tout   tempt  prist    it   to  be  pleaded. 

b%^jLi7      5  !■  Never  after  imparlance,  though  you  may  plead  a 

*"'*  '  '  tender  and  uncore  prist. 
Contra  as  to  §  2.  In  debt  on  bond,  tender  at  the  time  and  place,  bat 
vrUt"cfo  I  l^at  D0  one  was  tnere  *°  receive  it ;  and  uncore  prist  is  a 
Jjt7.'  '  '  good  plea,  without  lout  temps  prist,  and  may  be  pleaded 
after  imparlance.  But  see  8  East,  16S,  Hume  v.  Peploe, 
above  :  this  was  with  condition  to  pay  a  less  sum  at  the  day. 
Ssllr  622,  §  3-  Whenever  a  previous  debt  or  duty  exists,  and  is  not 

693.-1  Mod.  discharged  by  the  tender  and  refusal,  tout  temps  prist  must 
152 — Lord  be  pleaded,  as  well  as  a  tender  and  refusal,  and  uncore  prist  ; 
Aagm.  254.  ftn(j  tn-S(  ky  nil  the  best  authorities,  seems  to  be  the  true  rule, 
444.  Carth.  *°r  tue  "party  ought  ever  to  be  ready  after  the  debt  or  duty 
413.  becomes  due,  and  where  not  discharged  by  the  lender  and 

refusal ;  and  if  discharged,  then  uncore  prist  is  unnecessary. 
See  the  cases  above  cited,  especially  Hume  v.  Peploe,  and 
Whitlock  v.  Squire. 
Ld.  IUj.  36,  §  4-  If  the  deft,  plead,  tout  temps  prist,  the  pit.  may  reply, 
GrleiTi.  a  demand  between  the  contract  and  tender,  tad  shew  the  time 
gglkTess.—  of  making  it,  and  it  falsifies  the  plea ;  and  the  pit.  is  not 
12  Hod.  8.  bound  to  allege  such  special  matter  in  his  declaration.  Pretty 
78, 84,  364.-  clear  that  tout  temps  prist  cannot  be  pleaded  after  a  general 
Znem'  ^  imparlance  j  for  after  he  has  desired  to  imparl,  the  deft,  can- 
drew*.  no*  consistently  say  he  has  always  been  ready;  but  may 

plead  this  after  *  special  imparlance;  because,  by  this,  he 
reserves  liberty  to  plead  many  special  matters, 
l  Wash-  29.        §  5.  How  to  plead  a  tender  of  depreciated  paper.     Paper 
Downman  v.  money  was  tendered,  which  afterwards  ceased  to  be  current* 
""""""  "    Held,  the  plea  ought  to  state  what  sort  of  money  was  tender- 
ed ;  and   that  the  deft,  was  always  ready  to  pay  that  very 
money,  which  he  brings  into  court ;  but  if  he  plead  a  tender 
of  money  generally,  he  must  bring  into  court  that  which  is 
money  when  he  pleads,  Secus,  his  plea  is  no  bar  to  the  action. 
And  if  one  w  to  pay  money  or  deliver  property  at  a  valua- 
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tion  at  his  election,  he  is  not  bound  to  oWy  the  property  to  G«.  170. 
the  creditor,  but  he  shall  receive  it  at  the  debtor's  house-  1  •Srt-  14 
Wash.  826,  Da  nil  ridge  v.  Harris.  -^■v-^' 

Art.  11-  Froftrt  in  curia,  when  to  be  pleaded.  ntn.  itttf , 

.§  1.  This  naturally  follows  uncore  prist ;    for  whenever  Cox«.Rob- 
thedeft.   roust  plead,    he  is  still  ready,- he  ought  to  bring  g^™'^ 
the  money  into  court ;    andusually,  theplt.  is  entitled  to  the  Elliot  v. 
money,  even  though  there  be  a  verdict  against  him,  or  he  ia  Cullow 


above  ;  but  it  is  said  Co-  I,.   907,  and  Bra  tout  temps  prist,  CL  tu- 
ples 38,  &c.  if  the  pit.  take  issue  or  the  tender,  and  it  be  found  *'J-  3a8~^l 
against  him,  the  deft,  shall  have  the  money  again  ;  for  it  was     t  Bhi'mT* 
at  the  pit's,  peril  to  take  an  issue,  by  the  finding  of  which,  sea.  ^9o. 
At*  refusal  is  become  matter  of  reoord.     In  this  case  it  ap-  Hill  «■  wa- 
pears  by  the  record,  the  pit.  refused  to  receive  the  money,  [  "'rwis 
and  the  deft,  confesses  it  is  due  to  him  ;  but  in  this  ease  the  s™a.  efta, 
court  will  give  the  pit-  leave  to  take  the  money  out  of  court,  Pettier  it  a), 
on  paying  the  deft,  his  costs  j  for,  on  the  whole,  the  money  ""•  streWon.— 
appears  to  belong  to  the  pit.  B*rnei» 368* 

§?.  If  the  pit.  take  the  money  or  other  thingout  of  court,  ^'h^w 
that  has  been  brought  in  on  a  plea  of  tender,  he  cannot  after-  „.  ciotewor- 
wards  proceed  tor  damages,  on  .account  of  the  demand  and  thy. 
refusal  subsequent  to  the  tender;  for  the  judgment  being,  bfi^Jf' 
that  the  deft  go  without  day,  the  pit.  is  barred  from  having      ' 
judgment  of  the  principal ;  and  a   man   cannot  proceed  for 
damages  merely  accessary,  after  being  barred   of  the   prin- 
cipal. 

§  3.  And  if  the  deft,  be  ah  executor,  and  so  supposed  not  5  frc.  Abr. 
to  know  if  the  testator  owed  the  debtor  not,  and  a  verdict  be  ^,-—  1 
for  him,  he  shall  have  the  money ;  but  not  if  the  debtor  Attn-  K^p'on^1' 
self  brought  into  court  the  money,  and  the  suit  abated  by  Drew. 
his  death. 

§  4.  A,  owed  B  iJSO,  for  work  and  labour,  and  sent  the  E»p.  N.  P. 
money  by  his  maid  servant,  who  carried  it  to  B's  house,  and  ***'  P"  u- 
delivered  it  to  his  servant,  who  appeared  to  her  to  go  to  his     en^on' 
master  and  returned  with  it,  and  said  it  could  not  be  receiv- 
ed ;  but  must  be  paid  to  B's  attorney.     Held,  it  might  be 
left  to  the  jury  to  presume  it  was  offered  to  B,  and  so  a  good 
tender. 

Art.  IS.  Bringing  money  into  court. 

§  l.  Money  is  usually  brought  into  court  in  two  cases: 
1.  When  a  tender  has  been  pleaded  ;  as  in  the  above  cit- 
ed cases:  S.  When  there  has  been  no  tender  It  is  the 
last  case  which  is  now  to  be  considered.  The  first  question 
ia,  when  may  money  be  brought  into  court,  thai  has  not 
been  tendered,  paying  costs  to  the  time  it  is  brought  in  ? 
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Ch.  170.    This  paying  is  of  course;  for  when  the   deft,  brings  into 

Art.  13.    court  a  sum  of  money  not  previously  tendered,  he  confesses 

v^-v-^     so  much  due  to  the  pit. ;  and  when  not  so  tendered,  the  deft. 

admits  the  suit  has  proceeded  so  far  properly  against  him  ; 

and  so  far  that  he  ought  to  pay  costs, 

§  2-  The  cases  are  numerous,  in  which  money  may  be 
brought  into  court;  also  in  which  it  cannot  be.  Usually 
it  may  be,  when  the  damages  are  certain,  or  ascertainable 
by  mere  calculation,  as  in  assumpsit  on  notes,  and  bills,  and 
for  goods  sold  at  a  stated  price  ;  and  not  when  the  damages 
l  Phi).  End.  *-re  not  certain,  but  ascertainable  only  by  the  discretion  of  a 
U9.169.  jury,  asin  defamation,  trespass,  case,  covenant,  fee  wherein 
the  damages  are  arbitrary'. 

I  Bar.  ios—  Money  not  previously  tendered,  is  generally  brought  into 
White"''  court  by  leave  of  the  court;  to  prevent  further  costs ;  and  in 
Woodbonse.  some  few  cases  it  has  been  thus  brought  in  to   prevent  the 

trouble  of  proving  a  tender,  if  one  has  been  made.  In  the 
English  practice,  mnney  cannot  be  brought  into  a  court  of 
equity  ;  but  hi  an  answer  to  a  bill  in  equity,  a  tender  may  be 
insisted  on.  So,  on  a  bill  in  equity,  to  redeem  a  mortgaged 
estate,  money  that  has  been  tendered,  is  brought  into  court 
And  in  all  cases  it  is  a  general  rule,  that  the  party  shall  not 
have  leave  to  add  to  the  sum  first  brought  in  ;  for  after  hav- 
ing tried  to  get  the  other  party  to  accept  a  less  sum  than  is 
due,  and  failed,  it  is  unreasonable  to  allow  him  again  to  try 
him  with  a  larger  sum;  and  if  the  party  might  thus  add 
once,  he  might  many  times. 

Art.  13.  In  "what  cases  money  may  be  brought  in,  tfc. 

§  1.  There  is  a  class  of  cases,  in  which  there  have  been 
doubts  if  money  can  be  brought  into  court,  on  account  of  the 
uncertainty  of  the  damages  to  be  paid.  Formerly  a  tender,  or 
bringing  money  into  court,  was  not  allowed  on  a  quantum 

II  Mod. 187,  meruit ;  but  allowed  in  an  action  of  indebitatus  assumpsit. 
Johnwn'ei4.  *n  B  case  *°r  wor't  done,  the  motion  was  to  bring  so  much 

'  money  into  court  and  to  have  it  struck  out  of  the  declara- 
tion ;  and  the  court  allowed  this  to  be  done  on  the  indebita- 
tus assumpsit  but  refused  it  as  to  the  quantum  meruit ;  and 
said  that  such  motions  had  sometimes  been  allowed,  where 
a  quantum  meruit  and  indebitatus  assumpsit  were  joined  ; 
but  regularly  they  ought  not  to  be  granted  on  4 quantum  me- 

IS  Mod.  90     ru*t '  "for  wno  can  te"  wn,t  a  man  de8ervea  *"' il  b*  tr'ed:" 

Burmnn  v.'    so,  not  allowed  in  trover  for  a  bill  of  exchange.     Holt,  C.  J. 

"Shepherd —  said,  this  practice  of  -  bringing  money  into  court,  was  a  late 

GBac.  Abr-    thing ,  and  allowed  only  because  "payment  goes  to  the  issues" 

"but  in  trover  it  goes  only  to  the  damages."  "It  may  be,  the 

pit.  has  good  cause  of  action  for  part,  and  a  probable  causa 

for  the  residue ;  now  it  would  be  hard  to  strike  out  his  cer- 
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tain  cause,  and  put  him  to  try  bis  probable  cause,  at  the  peril    Ch.  170. 
of  costs,"  as  to  the  same  count.  Art,  13. 

§  3.  So,  not  allowed  on  a  covenant  lo  pay  rent ;  for  the    i^-v-^ 
court  said,  "  when  it  appears  the  pit'  has  just  cause  of  action  12  Mod.  95, 
for  one  thing,  they  will   not  put  him  to  try  the  rest  at  his  P«wbtt». 
peril."     This    action    was    on    three    distinct  covenants ;  {J"*^"^; 
several  breaches  were  assigned;  one  for   non-payment  of 
rent. 

§  3.  But  in  Farrel's  case,  the  court  allowed  the  deft  in  it  Mod.  387. 
trover,  to  bring  in  the  thing  itself,  and  deliver  it  to  the  pit.  j 
and  Gould,  justice,  said,  he  had  known  it  done  often ;  other- 
wise, where  he  would  tender  the  value j  "  for  the  deft-  shall 
not  set  a  value  on  the  pit's,  goods."     Refused  on  covenant. 

§  4.  Not  allowed  on  a  policy   of  insurance,  in  an  action  12  Mod.  Ml, 
for  average  of  damage  of  goods:  so,  not  allowed  in  covenant  J^hh]6'.!;,. 
for  repairs.  But  money  due  by  the  first  instalment  brought  Mo^  ^0 
io.     2  Stra.  957.  Aaonjmoo». 

§  5.  Allowed  on  covenant  to  find  diet,  or  pay  j£lO,  be-  8  Mod.  305, 
cause  in  the  disjunctive-  s&riUa  v. 

§  6.  Covenant  on  charter-party  for  freight  and  demur'  Saei1- 
rage  by  the  ship-owners.  Defts.  brought  £3,670,  into  court  «5S*  bU1 
ou  leave,  &c.     Lord  Mansfield  laid  down    the  rule   thus,  B,  e.1. 
"  that  where  the  sum  demanded,  is  a  turn  certain,  or  capa-  Company, 
ble  of  being  ascertained  by  mere,  computation,  without  leav- 
ing any  other  sort  of  discretion  to  be  exercised  by  the  jury, 
it  is  right  and  reasonable  to.  admit  the  deft,  to  pay  the  mo- 
ney into  court,  and  have  so  much  of  the  pit's,  demand  upon 
him  struck  out  of  the  declaration ;  and  that  if  the. pit.  will 
not  accept  it,  he  shall  proceed  at  his  peril."     Here,  Lord 
Mansfield  said,  it  is  easy  to  ascertain,  by  mere  computation, 
the  demurrage  at  so  much  a  day  ;  and  the  freight  at  so  much 
a  ton,  from  facts  in  the  ship's  papers ;   snd  nothing  else  re- 
mains to  be  settled  ;  "  nor  any  thing  further   being  left  for 
the  judgment  and  discretion  of  the  jury  to  be  exercised 
upon ;"  and  the  pits,  ought  to  have  the   inspection  of  the 
ship's  papers  in  the  deft's.  hands,  to  enable  the  pits,  to  judge 
if  it  be  advisable  for  them  to  accept  the  monies  brought  into 
court,  or  to  proceed  :  and  a  rule  was  made  accordingly.  Not 
brought  in  in  case  for  immoderately  driving  a  horse  and  23tr«.787. 
thaise. 

6  7.  And  sometimes  the  court  will  give  leave  in  a  qui  tarn  s'r».  1S17, 
aetton,  to  bring  money  into  court,  though  it  could  not  be  ^bb  £"* 
tendered.  ter. 

Money  is  never  allowed  to  be  brought  into  court,  where  B  Bac_  Abr 
the  damages  are  uncertain,  as  for  not  delivering  goods,  to  37,  Hamp-' 
the  pit's,  damage :  so,  once  holdeu,  as  to  a  quantum  meruit.  t°a'i  cam. 
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Ch.  170.  $  8.  But  of  late,  money  oh  a  quantum  merwi,  has  bew 
Art.  13.  allowed  to  be  brought  into  court;  and  generally  when  inde- 
t^V%<  Hiatus  assumpsit  is  the  proper  aetion  ;  for  the  damages  arc 
eertain.  Salk.  (97;  6  Mod.  188;  Stra.  576.  Johnson  t*. 
Lancaster;  Salk.  23,  Hard's  case,  and  62a. 
8  B*c  Abr.  §  9.  In  some  cases  of  debt,  money  may  be  brought  into 
26. 90,  29  court ;  as  for  rent,  qui  tarn  ;  Webb  v.  Pouher :  bat  not  in 
«v-r<!_3B{ai'  debt  0Q  judgment ;  or  a  penalty  in  •  charter-party ;  nor  in 
i^'  n  '  debt  on  a  counter  bond  j  nor  on  a  bond  for  the  performance 
Salk.  see,  of  a  collateral  agreement ;  bat  may  when  money  is  paid  by 
Gregg'*  instalments,  on  an  equitable  construction  of  the  4  tb  of  Anne, 
Bn'r'mo     *"  *6,  ontenns.     Bonafous  v.  RyboL 

X  will  115         §  10"  -^^er  a  recovery  in  ejectment,  in  an  action  for  the 
Holdfast  a.     mesne  profits,  deft  cannot  pay  money  into  court ;  but  penal- 
Horrii.—       ty  of  a  bastard  bond,  paid  id.     2  Bl.  1190. 
B r«nd win  o.        £  n,  Action  on  s  contract  to  deliver  goods  at  a  certain 
a"°  '  price  per  ton,  and  for  a  breach  of  it,  the  deft,  cannot  pay 

U  Wrong  a*.   montV  »*»  toast. 

Simjiion.  §  12-  So,  assumpsit  against  a  carrier,  for  goods  spoiled, 

Fail  v.  Pick-  he  was  not  allowed  to  pay  the  invoice  price  into  court  2 
ford.— l  H.  Boa.  &  P.  334.  Not  allowed  in  a  suit  against  an  officer,  for 
BL  290,  to.  a  ftlfle  return      7  d  &  E.  335. 

lEip.  979,  §  IS.  "  On  a  general  count  in  a  covenant,  money  cannot 
fML^'fii  **  brought  *nl°  «ourt;  »r  the  action  is  for  damages,  which 
11*837.  are  uncertain.  But  on  a  special  count  for  a  liquidated  sum, 

ss  for  rent,  or  £5  an  acre  for  ploughing  meadow,  the  court 
will  allow  it"     And  see  Griffith  t>.  Williams,  rule  36. 
bT.  R.87,88.      §  14.  The  pit  brought  debt  on  a  bond  dated,  1775,  for 
Cuming  s.      £8,400,  proclamation  money  of  North  Carolina,  averring  it 
■?on">-  to  be  of  the  value  of  £1,440,  *c.     The  court  refused  to  al- 

low the  deft  to  pay  the  "  £2,400  proclamation  money"  into 
court,  &c ;  for  this  money  was  of  a  certain  value  when  this 
bond  was  given,  and  when  forfeited  ;  but  by  change  of  times, 
it  is  now  of  no  value ;  but  had  the  deft-  paid  this  money  when 
debt  became  due,  it  would  have  been  of  the  great  value, 
aw"?.*™'       $  I5,  In  C™e  for  "**  anti  occuPation  of  a  house,  the  deft. 
too*.  Uoul-  w"  allowed  to  pay  £2  Ss.  into  court,  and  have  it  struck  out 
ditch.  of  the  declaration,  on  paying  costs ;  but  the  pit's,  conduct 

appearing  to  be  oppressive,  the  court  discharged  the  rule  as 
to  costs. 
Mam,  s.j.  §  16.  This  action  was  assumpsit  for  goods  sold,  &c,  £154 

C.  Ewex,  i ss.  3d.  The  deft-  filed  in  his  aceount,  £139  18*.  lOd.  for 
Orae  art*  t,  blacksmith's  work ;  and  had  a  rule  to  bring  £25  9s.  Sd.  the 
-  -  '  '  balance  into  the  Court  of  Common  Pleas ;  and  held  in  the 

Supreme  Judicial  Court,  that  the  pit.  went  to  trial  at  his  pe- 
ril, for  more.  Further,  it  was  held,  that  filing  the  deft's  ac- 
count, and  bringing  in  tbe  £25  9s.  5d.  admitting  the  pit's. 
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account  to  be  good  for  bo  much,  the  trial  was  then  on  the  Ch.  170. 
dcft's.  account.  Jury  found  a  verdict  for  the  pit.  for  £28,  Art.  IS. 
from  which  the  £25  9c.  &d.  was  deducted,  as  a  part  of  %^*-v-^/ 
the  £28. 

Effect  of  paying  money  into  court. 

§17.  reirce  brought  assumpsit  against  Treadwell,  on  ac-  1805,  Not. 
count  annexed  for  flour  sold,  and  freight,  &c.  paid.  {1538  Jgjjj  |jj"g 
19,  credited  $1,000,  and  claimed  a  balance  of  $533  19:  Treadweii  *'. 
second  count  was  a  quantum  valebant  t  third  count,  a  special  Fierce,  in«- 
agreement  to  pay  the  pit.  one  hundred  and  thirty  cents  a  Tiew- 
barrel,  in  addition  to  the  costs  and  charges,  on  demand : 
fourth  count,  an  award  on  parol  submission. 

June  term,  1 802,  at  the  Common  Pleas,  the  deft,  had  leave 
to  bring  into  court  $472  6,  as  to  the  several  sums  demanded 
in  this  action,  the  balance,  deducting  seventy-five  cents  a 
barrel,  in  dispute,  from  the  pit's,  charges;  which  if  not  accept- 
ed in  full  with  costs,  said  $473  46  to  be  struck  out  of  the 
pit's,  declaration  and  demands,  and  paid  out  of  court  to  him ; 
and  of  this  the  pit.  should  not  give  evidence  on  the  trial. 
It  was  agreed  that  this  money  so  paid  into  court,  should  be 
also  appplied  to  the  new  counts  the  pit.  bad  leave  to  file; 
and  the  deft,  reserved  leave  to  give  any  other  answer. 
Plea,  never  promised. 

At  the  Supreme  Judicial  Court,  April  term,  1803,  the  deft' 
pleaded  anew.  Plea,  never  promised,  as  to  the  three  first 
counts ;  and  demurred  to  the  fourth ;  because,  first, "  the 
said  award  is  not  mutual ;  the  arbitrators  therein  named, 
not  having  awarded  thereby,  that  the  said  Peirce  should 
deliver  the  said  flour,"  &c,  "  or  do  any  other  act  or  thing 
on  his  part :" 

2.  "  Because  said  award  is  uncertain,  and  does  not  make 
any  final  settlement,  between  the  parties,  of  the  matter  in  the 
said  count  alleged  to  have  been  submitted  by  them  to  be 
determined :"  3.  "  Because  the  said  arbitrators,  in  said  count, 
ere  alleged  to  have  awarded  by  their  said  award,  that  said 
T.  ought  to  receive  said  Fs.  flour,  as  charged  in  the  account, 
in  said  award  mentioned,  with  the  addition,  as  agreed  upon 
between  themselves,  without  stating  that  any  or  what  addi- 
tion was  agreed  upon  between  them."  Issue  was  joined  on  * 
the  three  first  counts,  and  demurrer  joined  as  to  the  fourth. 
The  cause  was  taken  from  the  jury,  and  the  pit.  had  leave 
to  amend  his  declaration. 

At  the  Supreme  Judicial  Court,  October  term,  1803,  pit. 
added  six  new  counts,  to  wit :  5.  Account  stated,  balance 
$1538  19  cents,  to  pay  on  demand;  6.  Insimul  computatstt 
to  pay  in  sixty  days :  7.  Money  had  and  received :  8.  Paid, 
&c. :  9.  Another  award  :  10.  Promise,  specially  stated,  but 
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Ch.  170.  no  award.  Plea,  never  promised  as  to  the  1st,  2d,  3d,  5tb, 
Art.  IS.  6th,  7th,  8th,  9th,  and  10th  counts ;  and  demurrer  as  to  the 
^v%^  4th,  for  causes  above,  and  judged  bad. 

The  evidence  in  this  case,  proved  that  Peirce  got  the  floor 

at  a  barter  price,  at  Baltimore,  at  seventy-five  cents  a  barrel, 

above  the  cash  price;  and  in  his  bargain  with  Treadwell, 

.  concealed  this  fact,  which  was  a  fraud,  Peirce  knowing  the 

barter  price ;  and  so  he  fraudulently  concealed  a  material 

Crd.FJ.904.  fact  in  making  the  bargain  with  Treadwell,  who  had  not  the 

Zawli  VJt   meana  °f  knowing  this  fact.     Also  held,  that  non-assumpsit 

— Buc'iss."  was  a  g°°&  plea.     Also  held,  T.  was  not  barred  by  the  re- 

— s  Co.  b. —  ference ;  as  when  be  referred,  it  did  not  appear  he  knew  of 

Bob.  69.—    the  concealment  above ;  and  if  so,  then  Peirce  was  again 

1 BtraTswT  Su''lr  °^  a  >econd  deceit  and  fraud :  4.  Held,  the  award  was 

3  Co.  77—  not,  m  this  case,  good  evidence  on  ituimul  computastet :  &.  P. 

4T.  R.  39.     urged  that  T.,  by  bringing  money  into  court,  on  the  ninth 

count,  (among  others)  had  admitted  the  promise  stated  in  it; 

and  so  had  precluded  himself  from  disputing  the  promises 

laid  in  it;  which  made  him  liable  for  the  whole  sum  of 

(1538  19  cents,  the  barter  price.     But  the  court  decided 

otherwise;  for  T.  never  could  be  supposed  to  give  up  the 

very  ground  of  his  defence,  by  his  agreement ;  as  he  must 

have  done  by  bringing  the  money  into  court,  if  it  were  to  have 

Ct"r^*S'  tne  B^'ect  conlended  for.     And  it  was  argued  for  T.,  that 

Lsiiiie  r.     orin£"ig  money  into  court,  on  a  count  generally,  admit*  the 

Cognte,  4T.  promise  stated  in  it ;  but  never  the  amount  of  damages  demand- 

R.  579.— 3     td ;  for  the  very  act  of  bringing  in  a  less  sum  negatives  that, 

Stoddut  •     a      admits  damages  only  to  the  amount  brought  in.     So, 

Johonon— 9   that  taking  all  the  acts  of  the  party  together,  bringing  in  the 

E»»t,  3S6.—  money,  he  clearly  does  not  admit  the  sum  or  damages  de- 

2oa*  fttf-      manded.     But  it  was  said,  that  T.  here  admitted  the  special 

and  I  Maliie  promise,  which,  in  this  case,  admitted  the  sum.     In  both  of 

&  Sd.  toe,    these  cases,  Orne  v.  Putnam,  and  Peirce  v.  Treadwell,  the 

113.  amount  of  the  damages  were  in  dispute. 

9  H.  Bi.  374,      §18.  In  this  case  it  was  held,  that  paying  money  into  court, 

377,  Gutter-  on  tne  wnoie  declaration,  in  an  action  on  a  bill  of  exchange, 

Smith;  cite,  so  admits  the  bill's  validity,  as  that  the  hand-writing  of  the 

s  T.  r.  B76.  drawer  need  not  be  proved.     Can  there  be  a  nonsuit  after 

-Watkim iv.  6Uch  a  payment?  This  paying  admits  the  contract,  and  to  the 

PW^Sid.     amount  paid.     Heath,  J.,  377,  observed,  that  paying  money 

149 1  D.   into  court,  if  taken  out  by  the  ph.,  had  all  the  effect  of  a  pay- 

m^m^A-u   menl '  "  no£  ta'ten  outi  the  effect  of  a  fender:  and  "  after  a 
**«.  1M-.  tender,  it  is  clear  the  pit.  cannot  be  nonsuited."    Late  case, 
pit.  may  be  nonsuited,  though  the  deft,  has  paid  money  into 
court.  6  Taun.  334. 
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Rooke,  J.,  of  the  same  opinion ;  and  added,  that  the  deft.,  Ch.  1 70. 
as  in  any  other  payment,  may  apply  the  same  to  which  Art.  13. 
count  he  pleases,  and  if  he  do  nol,  the  pit.  may  apply  it.        <^~v~+*j 

§  19.  If  the  deft,  pay  money^  inlo  court,  yet  the  pit.  goes  Ch.40,a.28, 
to  trial,  and  has  a  verdict  against  him,  he  is  not  entitled  to  '•  '• ' Taao- 
costs,  to  the  time  of  the  payment ;  but  had  been  if  he  had  4  T'  R  ]0 
applied  before  trial.  Stevenion  '». 

§  20.  If  the  deft,  pay  money  into  court,  the  effect  is,  he  Yorke. 
only  acknowledges  tht  contract,  and  that  he  owes  the  pit.  the  IT.  R.  464, 
sum  paid  in ;  but  may  object  to  any  sum  beyond  that,  or  to  , '  v3' 
the  action  beyond  that  sum.  This  was  on  a  policy  of  insu-  "  Lut'Sis 
ranee ;  and  the  name  of  Scbultz,  the  pit's,  testator,  was  not  in  Andrew*  t. 
the  policy,  but  only  that  of  Lyon  De  Simons,  as  assured.  Palsgrave  i 
Though  made  after  25  Geo.  III.,  this  payment  inlo  court  ad-  S^"';™  ad- 
mits the  contract  was  made  with  Schultz;  for  it  admits  his  miuthe con- 
right  of  action  on  the  policy,  u  to  the  amount  of  that  mm7*  tract  stated, 
paid  in ;  "  but  he  had  admitted  nothing  more."  ^  PhB.Br. 

The  rule  in  the  subjoined  note  is  according  to  our  practice,  3MaU|efc&_ 
and  was  adopted  in  a  case  in  the  year  1784.  ioa;«eCb! 

175,  a.  6.  *. 

At  a  court  of ,  holdenat ,  on ,  J.  Procter  r.  J.  Hodgkiti*  33- 

k  wife,  adrainittrators  of  the  goods  and  ettnte  of  8.  G.,  deceased,  intes- 
tate. 

On  the  motion  of ,  attorney  for  the  defts.,  in  thii  action,  on  the  • 

fourth  day  of  the  term,  a  role  is  made  on  the  pit.  in  thii  action,  to  shew 
cause  why  the  defts.  should  not  have  leave  to  brine;  into  court  the  ium  of 
£■  — ,  with  respect  to  the  second  count  in  the  plt'i.  declaration,  and 
thereupon,  unlet*  the  pit.  shall  accept  thereof,  with  costs,  to  be  taxed  by 
the  clerk,  in  full  discharge  for  the  damage*,  for  the  breach  of  the  promt** 
in  laid  count  mentioned,  the  mid  ium  of  £- — ,  shall  be  coniidered  on  the 
trial  of  the  cause,  a*  to  much  paid  toward!  the  discharge  of  the  Mid  note 
therein  declared  on,  in  the  same  manner  as  though  the  same  were  endors- 
ed thereon,  or  paid  on  this  day ;  and  if  on  the  trial  of  the  cause,  the  pit. 
does  not  prove  that  more  it  due  to  him  on  said  count,  than  that  sum,  the 
deft*,  shall  recover  coati  from  this  lime-  The  pit.  is  to  receive  the  coat* 
aforesaid,  to  te  taxed  a*  aforesaid,  to  this  time ;  and  in  case  he  proves 
more  due  to  him,  on  the  trial,  he  ii  to  recover  cotU.  Afterward*,  on  the 
same  day,  thii  rule  was  made  absolute. 

As  to  bringing  money  into  court,  on  one  count,  there  being  several  in 
the  declaration  ;  see  2  Barnes,  232,  Hillier  r.  Hallet. 

And  it  is  a  general  role,  that  the  deft,  shall  bring  money  into  court,  if 
at  ail,  before  he  plead*,  and  paying  costs  so  far ;  but  the  court  ha*  a  dis- 
cretionary power  to  dispense  with  these  rules;  5  Bac.   Abr.  21,  22)  1 
Burr.  578,  Johnson  r.  Houlditcb ;  and  so  by  allowing  the  deft,  to  with- 
draw hi*  plea  or  demurrer,  in  order  to  bring  money  into  court.     And  af-  2  Barn.  292, 
ter  money  brought  into  court,  leave  ha*  been  given  to  plead  the  general  Hollier  e. 
i*sue,  the  statute  of  limitation*,  and  a  set-off.    And  to  to  leven  count*  of  Hallet,  237, 
nine,  and  to  bring  in  money  on  the  other  two.     But  the  deft,  cannot  Austin's 
bring  money  into  court,  a*  to  one  count,  and  demur  as  to  another.     But  iu  cate.-6  Bac. 
Peirce  a.  Tread  well,  it  it  observable,  the  deft,  brought  money  into  court  Abr.  84. 
on  all  the  counts,  pleaded  to  on  ninth,  and  demurred  to  one.    Aa  the 
party')  bringing  money  into  court  it  an  acknowledgment  on  record ;    he 
cannot  recover  it  back,  though  paid  in  by  mistake,  or  wrongfully;  t  Phil. 
Evid.  149,  Vaughan  r.  Barnes  ;  2  Bos.  k  P.  302 ;  except  perhaps  in  cases 
of  fraud  be  may ;  Barnes,  28 1  ;  1  Saund.  83 ;  Malcolm  v.  Fullarton,  2  D. 
A  E.  645, 648. 
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Ca.  170.  Art.  14.  The  manner  of  pleading  a  tender,  and  bringing 
Art.  14.  money  into  court,  in  sundry  cases,  in  the  subjoined  notes: — 
^^v-^^  I  1.  Assumpsit  for  £40 ;  nan-mtumpnt  pleaded  si  to  £30 ;  and  a.  to 
Tidd'a  Prac.  £10,  residue,  lie.  actio  mm  to  recover  greater  damagci  than  £10 ;  be- 
213. — SalV.     cause  the  aaid  D  taya,    that  after  making  the  laid  proinite,  and  before  too 

662— Lilly,   commencement  of  thii  action  j  to  wit,  at ,  on ,  he  tendered  said 

476.-3  sum  of  £10  to  the  pit.,  who,  then  and  there  refund  to  receive  the  tame. 

Wentw.  178,  And  he  further  saya,  that  he,  from  the  time  of  making:  the  laid  promise,  n 
183.— SBac   to  mid  £10,  hitherto  alwayi  hat  been,  and  ttiil  it  -ready  to  pay  to  the  pit. 

Abr.  tender,  said  £10 ;  to  wit,  at ,  and  now  bringt  the  tome  here,  into  court,  ready 

to  pay  the  pit.,  if  he  will  accept  the  same;  hoc  paralvi;  and  prayi  judg- 
ment, if  the  pit.  ought  to  have  hi*  action  to  recover  greater  damage!  than 
£10. 

f  2.  The  pit.,  as  to  aaid  £10,  tayi  nrwinifi  turn,  to  reco*er  hii/uil  dama- 
gci i  because,  he  says,  the  said  D,  did  not  offer  to  pay  the  laid  aumof  £10, 
Le  Onwil      in  manner,  tc.  and  issue.    On  thii  the  pit.  may  take  the  money  out  of  court, 
Cooke,  lBo».  to  brought  in,  and  go  to  trial.     And  on  a  replication,  that  the  tender  wu 
fe  P.  333.        not  made  before  the  action  brought,  the  pit.  may  alto  reply  a  request  to 
pay  the  said  £10,  after  Buch  tender,  and  the  deft'i.  refusal,  hoc  paralur. 
He  then  prayi  judgment,  and  for  hit  damages,  by  reason  of  the  non-pay 
meat  of  said  £10.    Deft,  rejoins  a  tender  of  said  £10,  and  iaaue. 
3  Intt.  CI.  (3.  So,  the  deft,  may  plead  a  tender,  and  mm*  to  receive,  fee  a*I«* 

l3s-  iton;  becauia,  he  says,  that  at ,  on  August  10,  he  waa  ready,  and 

offered  to  pay  the  pit.  the  said  £30,  which,  to  him.  at ,  on ,  he 

ought  to  have  paid,  according,  fee. ;  and  that  the  said  P.  vu  not  ready 
to  receive  the  aaid  £20,  6c ;  temper  paraiut,  fee.  as  above. 

Replication,  precludi  mm;  because,  he  say*  the  aaid  D,  at  — — -,  on 

,  did  not  offer  to  pay  the  pit.  the  said  £20,  according  to  the  forma, 

fee,  aa,  fee,  hoe  paralut.    Rejoinder. 

3  Intt.  CI.  |  4.  So,  the  replication  may  be,  that  the  pit.  waa  there  ready  to  receive, 
136,  1ST—-     and  the  deft,  waa  not  there  ready  to  pay.    So,  aa  to  one  count,  the  deft. 

4  Intt.  CI.  may  plead,  never  promised,  aa  to  the  second,  payment  of  part,  £35,  part 
418,  pi.  gen.  of  the  £35,  fee,  which  £35  the  pit  received.  And  after  the  promise,  and 
317.  before  the  action ;  to  wit,  on ,  at ,  offered  to  pay  the  pit.  £10,  re- 

aidue  of  aaid  £35,  and  temper  paratui,  tee.  Pit.  replies,  the  deft,  did  not 
offer  to  pay  the  pit.  said  £10,  in  manner,  fee,  and  inue.  So,  the  deft, 
may  plead,  he  offered  to  deliver  a  certain  writing,  always  waa,  and  yet 
it  ready,  fee.,  and  ready  to  deliver  it  in  court,  ana  offers ;  pit.  receives  it, 
and  the  deft,  ia  thereof  acquitted. 
3  Inst.  CI.  Plea,  lender  of  men  heifen,  and  rtfmal  ta  accipt,  and  yet  ready  to  de- 

142. — t  liver;  because,  the  deft,  aaya,  the  pit.  on ,  at ,  requested  him  to 

Brown!  -  176.  deliver  to  him  aaid  aeven  heifera,  on  which  aaid  D,  on ,  offered  to  de- 

— Ash.  220,  hver  to  the  pit.,  but  he  the  same  refused  to  receive ;  and  he  says,  that 
344,  248. —  from  (the  day)  hitherto  he  hath  bun  ready,  and  yet  it  ready,  to  deliver  the 
Rait.  Ent.  tamp  to  the  pit. ;  and  because,  the  aaid  aeven  heifera  are  naturally  wild, 
179. — Co.  and  cannot  conveniently  be  here  in  court  driven,  he  prays  day  to  deliver 
Ent.  141. —  the  same  to  the  pit.,  and  hot  paratui;  wherefore,  he  prays  judgment,  if  the 
Thorn.  181.  said  P.  any  damages  on  thii  occasion  ought  to  have.  Judgment  was,  that 
the  pit.  have  delivery  of  aaid  aeven  heifera,  and  that  the  deft,  be  in  mercy. 

1  Quere,  if  it  waa  in  thia  case  necessary  to  plead  uneore  prill. 

Wentw.  (  5.  So,  the  deft,  pleads  a  tender  (o  a  quantum,  meruit ;  thus,  actio  non, 

180,  182.  lie.  says,  the  pit.  did  reasonably  deserve  to  have  when  the  said  cause  of 
action  first  accrued,  the  sum  of  £100,  and  no  more.  Then  pleads  pay- 
ment of  £60,  part  of  the  £  1 00,  and  that  accepted.  Then  from  the  time  of 
making  the  promise,  until  the  day  of  the  payment,  he  waa  ready  to  pay 
the  pit.  said  £100,  and  from  that  day  he  always  has  been,  and  still  i» 
ready  to  pay  the  pit.  the  sum  of  £40,  reaidue  of  aaid  £100 ;  and  before 

the  commencement ;  to  wit,  at ,  on ,  he  offered  to  pay  the  pit.  the 

aaid  auin  of  £40,  which  he  then  and  there  refuted  to  receive,  hoc  paratui. 
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...., jn;  pit.  keceptcd  the  £00  m  tendered,  udpiid  into  court,  aad    Cb.  170. 

far  further  damagei  than   mid  £60,  jrtdudi  noii  ;  became,  he  *ayn,  he      jrJ>  j^ 

resionably  deierved  to  hare,  by  reason  of  the  premiiea,  more  than  laid 

£40  i  to  wit,  the  inm  of  £80,  at  he  hath  above  alleged,  and  i*«ue.  Thn*,  i«^-m;,»W 

on  thete  pleading*,  the  queition  to  be  tried  and  Mttled,  ii  really  the  value 

of  the  tervicet.     Thi»  ii  the  effect  of  the  modern  practice,  in  allowing  a 

tender  to  be  made  and  pleaded  in  quantum  -meruit. 

I  8.  So,  tender  ha*  been  pleaded  in  quantum  meruit  in  onr  practice.  Mau.  Esmx, 
Flea  itatei  the  tervicei  worth  $18,  and  no  more;  and  that  the  deft,  alwayi  July,  1706. 
after  the  performance  of  the  labour,  hitherto  wat,  and  (till  it,  ready  to  pay 
the  pit.  laid  ium  of  $38,  and  after  the  performance,  he,  and  before,  fee.  1 

lo  ml,  at ,  on ,  he  tendered  to  the  pit.  taid  aum  of  $28,  for  the 

•aid  labour  and  terries,  which  the  pit.  then  and  there  refuted  to  receive, 
all  which  he  it  ready  to  verify ;  and  he  here  bring*  into  court  the  mid  sum 
of  $38,  for  the  pit.  to  take  the  tame  at  he  pleaiei ;  wherefore  the  mid  D. 
pray i  judgment,  if  the  pit.  hie  action  aforetaid,  thereof,  tgainit  him,  ought 
to  have  or  maintain  for  further  damagei,  Sic. 

(7.  So,  in  debt  on  a  tingle  bill,  the  deft,  pletdi  a  tender  in  bar,  he.  to  Story1! 
recover  any  damaget  by  return  of  the  detention  of  the  laid  £100.     So,  he  Pleading*, 
plead*  to  a  bond,  with  a  penalty,  in  bar  of  the  action.     Replication,  no  206, 307- 
tender  and  iisuc  ;  in  the  old  entries,  it  it  laid,  the  conclusion  in  tins  cue, 
would  be  by  an  averment,  but  the  modern  authoritiei  tupport  the  present ; 
Thoup.  158,  181 ;  1  Stand.  103,  William*1  note*]  and  a  good  iiiue  i* 
clearly  formed  by  an  affirmative  and  negative  ;  3  Imt.  CI.  185. 

§  8.  Tender  pleaded  of  paper  money  wetted  by  congress  in  Mat*.  Ettex, 
bar  of  the  action,  not  merely  of  damages,  neither  vncort  prist,  }783,  ^Hj?" 
nor  tout  temps  prist,  nor  profert  in  curio,  pleaded.  The  deft.  le[  g  j_  c_ 
slated  in  his  plea,  that  June  SO,  1776,  there  was  due  on  the 
note  sued,  principal  and  interest,  £14  6s,  Bd.  and  no  more ; 
and  that  he  then  and  there  tendered  to  the  pit.  that  sum,  in 
bills  of  public  credit  of  the  United  Colonies,  now  United  States, 
established  by  the  American  Congress,  and  of  the  govern- 
ment and  people  of  the  Massachusetts  Bay,  in  New  Eng- 
land, in  full  satisfaction  of  the  said  note,  and  the  contract 
therein  contained,  &c. ;  and  that  the  pit.  refused  to  receive 
the  said  sum,'  so  tendered  in  bilk,  as  aforesaid ;  hoc  paratvs, 
&c.  To  this  plea  the  pit.  demurred  generally,  and  joinder 
in  demurrer.  Judgment,  the  plea  was  bad.  By  an  act 
passed  early  in  1776,  a  tender  of  bills  of  credits,  &c.  might 
be  pleaded  in  bar  of  the  action,  &c- ;  and  by  the  depreciation 
act  passed  in  April,  1 780,  the  courts  of  law  were  directed  to 
give  judgment  for  the  nominal  sum  in  ike  said  bills,  where 
there  had  been  a  lender  made  of  them  before  January  1, 
1777.  In  1781,  all  laws  making  bilk  of  credit  a  tender, 
were  repealed,  and  made  null  and  void  to  all  intents  and 
purposes. 

The  court  held,  1.  That  this  tender  did  not  bar  the  ac- 
tion ;  for  by  the  lender  the  contract  was  not  extinguished, 
by  the  first  law :  3.  That  the  legislature  meant  to  put  these 
bills  on  a  fooling  with  hard  money;  and  that  a  tender  of 
them  might  be  pleaded  in  bar  to  the  damages,  and  operate  as  a 
lender  at  common  law.    Hence,  the  contract  was  not  extin- 
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Cr.  1 70.  gushed  by  tbe  tender,  but  continued  in  force  as  a  contract ; 
Art.  14.    and  the  law  of  1776,  being  repealed,  and  made  null  and 

v^-y^y  void,  which  gave  and  supported  the  tender,  this  fell  to  the 
ground,  and  was  no  bar  to  the  actiou  ;  and  if  the  tender  on- 
ly barred  the  damages^  the  plea  was  clearly  bad,  as  it  was 
pleaded  in  bar  of  the  actum,  and  no  money  was  brought  in- 
to court,  &c.  The  pit.  recovered  his  debt  and  interest  in 
hard  money.  Though  these  tender  acts  remained  in  force 
about  five  years,  but  few  tenders  were  made  under  them; 
for  soon  these  bills  were  so  depreciated,  that  most  men  were 
ashamed  to  tender  them  in  payment  of  hard  money  debts. 

J**"-  *»  '•        §  9.  A  tender  of  good  approved  endorsed  notes,  pleaded 

^wt,  hot.  (0  an  actjon  for  goods  ^d  at  auction,  terms  of  sale  to  pay 

■    in  such  notes,  payable  in  sixty  days.     Two  counts :  amount 

of  the  notes  brought  into  court  and   costs.     To  the  first 

count  on  the  sales,  plea,  actio  nan,  for  further  damages,  than 

said  $ ,  the  sum  so  brought  in  :  so,  pleaded  said  notes  as 

soon  as  the  same  could  be  done  conveniently,  after  the  said 
sale  of ;  to  wit,  on ,  the  deft,  did  offer  the  pit.  art  ap- 
proved endorsed  and  indisputable  good  note,  payable  in  sixty 
days  from  the  time  of  said  sale,  for  said,  (the  goods,)  at  said 

price,  amounting  to  $ ,  which  the  pit.  refused  to  receive ; 

always  ready  from  the  sale  until  the  sixty  days  expired,  to 
deliver  such  note  to  the  pit.  if  he  would  receive  it ;  and  after 
hitherto,  deft,  had  been  ready  to  pay  the  pit.  the  said  sum 
in  money,  and  brought  it  into  court,  &c. ;  hoc  paratua,  &x. 
also  to  the  count  for  the  price  hid.  A  tender  of  a  like  note, 
pleaded  at  a  different  day,  in  a  reasonable  time,  and  as  soon 
as  the  pit.  was  ready  to  deliver  the  goods,  &c.  which  he  re- 
fused ;  always  ready,  as  above ;  and  a  tender  of  the  money 
at  the  expiration  of  the  sixty  days,  now  brings,  &c.  Second 
and  third  counts,  never  promised. 

Replication  to  the  first  plea,  pit.  accepts  said  money,  &c. ; 
and  for  further  damages  traversed  said  tender  of  the  note, 
and  issue  to  tbe  second  plea ;  for  further  damages  traversed 

said  tender  of  said  sum  of  % ,  and  issue.    Jury  found 

the  deft,  tendered  his  note  as  pleaded  ;  but  did  not  find  the 
tender  of  the  money.  Costs  for  the  deft.  Court  decided, 
it  was  not  necessary  for  the  jury  to  find  a  tender  of  the 
money,  as  his  promise  was  to  pay  in  a  good  endorsed  note  of 
a  certain  description ;  and  it  was  found  he  seasonably  ten- 
dered such  a  note,  and  brought  the  sum  due  into  court. 
The  promise  was  in  substance,  to  pay  a  previous  debt  in  a 
certain  manner;  and  therefore,  uncore  prist,  tout  temps  prist, 
and  a  profert  in  curia  were  properly  pleaded.  The  giving  of 
the  note  was  not  viewed  <u  collateral  to  the  debt  due  for  the 
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goods,  so  that  a  tender  of  the  note  would  operate  at  a  dU-  Cit.  170. 
charge  of  the  pit's,  demand.  Art.  14. 

§  10.  The  benefit  of  a  tender  is  lost  by  a  subsequent  de-  v>vx^ 
mand  and  refusal.  Rose  v.  Brown.  A  tender  of  bills  is  no  Kirby,  293, 
fulfilment  of  a  contract  to  pBy  silver  money.  Place  v.  Lyon.  297' 406' 

By  this  act,  the  State  of  Pennsylvania  declared  that  a  Act  of  Peon, 
tender  amounted  to  actual  payment  and  discharge.  1  Dallas,  °Li5u-fS' 
406,  &c. ;  therefore  a  tender  in  continental  money  emitted 
by  congress  btfore  the  act  was  passed,  was  equal  to  actual 
payment;  but  a  tender  in  bills  of  credit  emitted  after  it  was 
passed,  had  only  the  effect  of  a  tender,  at  common  law ; 
that  is,  only  to  suspend  the  interest.     Id. 

§  11.  Deft,  brought  into  the  Common  Pleas,  {156   21,  5Mui.R. 
damages,  and  $9  97  costs.    The  pit.  took  the  money  out  of  ^VoT**** 
court,  but  not  in  satisfaction  of  bis  damages.     In  the  Su-  Moon  »d'r. 
preme  Judicial  Court,  the  action  was  tried,  and  verdict  for  _ 

the  deft.  Judge  found  fourteen  cents  and  four  mills  more 
due  to  the  pit.  than  was  brought  into  court  by  the  deft. ;  but 
he  directed  the  jury,  that  so  small  a  mistake  need  not  be  re- 
garded ;  and  as  the  pit.  had  taken  the  money  out  of  court, 
new  trial  was  granted  for  this  misdirection.  The  real  de- 
ficiency was  forty-one  cents.  On  granting  the  new  trial  the 
court  directed  the  pit.  to  return  the  $9  97,  costs. 

§  1 2.  Action  for  £l  00,  lent  and  received  by  the  intestate,  M*«.  s.  j. 
December,  1 77G,  to  be  paid  on  demand  with  interest ;  and  £"*!?;  178*' 
for  £53  6s.  8d.  on  his  note  which  the  pit.  averred,  was  law-  Hodkimft 
ful  silver  money.    The  defta.  on  motion,  had  leave  to  bring  wif^adu'n. 
in  £23  lis.  G.     The  objection  was, that  the  case  involved 
depreciation ;-  but  this  was  disallowed ;  for  there  is  a  rule  by 
which  to  "ascertain  the  sum  due  by  mere  computation,  as  in 
Hallet  t.  East  India  Company  ;  and  the  discretion  of  a  jury 
is  not  necessary;  and  depreciation  makes  no  difference,  as 
there  is  a  scale  by  which  to  calculate  it ;  hut  as  it  was 
proved  the  intestate  hired  the  money  in  April  1776,  before 
there  was  any  depreciation,  and  gave  his  note  to  the  pit.  and 
then  renewed  it  December  22,  1777,  after  there  was  depre- 
ciation, the  court  held  it  was  a  hard  money  debt  in  fact ; 
and  not  subject  to  the  scale  of  depreciation.     In  this  case  it 
will  be  observed,  the  court  allowed  the  pit.  to  go  out  of  the 
note,  and  to  prove  the  original  consideration.     Afterwards 
there  was  a  different  decision  on  this  point. 

§  13.  Specie  ttndtr  waived,  and  bank  bills  made  a  tender  by  &»  art-  5,  u 
content ;  as  where  A  covenanted  to  pay  B  $300,  on  a  day  f.'~jli  m?*" 
named  ;  and  on  that  day  B  covenanted  to  convey  a  farm  to  re'„  „.  m^"* 
A ;  and  before  the  day  B  agreed  to  receive  1300,  in  bank 
billt;  these  A  tendered  accordingly;  and  held,  the  tender 
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Ch.  170.  was  good;  and  the  agreement  wu  a  waiver  of  a  tender  of 
Art.  14.    gold  and  silver. 

v^-v-^s  §  14.  If  A  agree  to  convey  land  to  BTon  a  day  named, 
8  John*,  r.  and  B  agrees  to  pay  money,  the  price,  on  the  day ;  and  A  ii 
S67,  not  able  in  lime,  to  give  a  title  and  make  an  effectual  con- 

veyance, B  is  not  bound  to  make  a  tender,  nor  to  accept  a 
deed,  when  A  becomes  able  to  convey,  but  out  of  time. 
7  Johns.  R         §  15.  Much  has  been  said  as  to  the  effect  of  paying  money 
315.  jnl()  court,  as  to  the  admission  of  the  pit's,  demand;  but  so 

far  as  any  material  and  general  principles  are  to  be  extract- 
1D. &E.     ed  from  all  the  cases,  they  are  these:    1.  The  deft,  by 
bLt~~i64o     Pa^"1S  money  into  court,  admits  as  much  as  he  pays  in,  is 
due  to  the  pit.  in  the  action :  2.  When  the  pit.  aues  on  a 
Special,  or  an  entire  contract,  and  the  deft,  pays  money  into 
court  upon  it,  he  admits  the  existence  of  this  entire  or  spe- 
cial contract ;  then  he  necessarily  admits  there  is  due  to  the 
pit.  as  much  as  that  contract  entitles  him  to ;  for  when  such 
entire  contract,  or  special  contract,  either  of  which  must  be 
valid  or  void  in  toto,  is  admitted,  all  is  admitted  the  terms  of 
it  secure  to  the  contractee. 
Witlca,  191,      §  16.  The  pit.  may,  before  trial,  take  the  money  with  the 
D»tU  e.        costs  to  the  time  of  paying  it  in,  on  paying  the  deft,  his  sub- 
D.*&  e'w   sequent  costs ;  and  if  the  contract  stated  be  illegal,  the  pit. 
—4  H.  Bl.     never  can  recover  beyond  the  sum  paid  in ;  for  the  deft's.  ad- 
374.— a        mission  oftbe  contract  cannot  bind  the  court.   See  Gutteridge 
™j  6"£~  v.  Smith ;  9  East,  1 28,  Yates  v.  Willan ;  Andrews  «.  Palsgrove, 
!BJI.'tp:'  s^ve;    lD.  &E.  629;   5  Com.  D.  20;    2  Burr.  1121;   2 
560.  Esp.  R.  481.   But  if  a  minor  pay  money  into  court,  be  is 

not  estopped  to  avail  himself  of  his  infancy.  1  Esp.  R.  34T; 
9  East,  325  ;  1  Bos.  &  P.  264. 
7D.  &E.S3,      §17.  In  certain  cases  in  trespass  and  trover,  the  court 
Pickering ».   ^jj]  allow  the  deft,  to  bring  good*  sued  for  into  court,  or  to 
"****•        pay  the  full  value  for  them  with  costs  of  suit ;  and  Stra.  822, 
1191  ;  Barnes,  281,284  :  but  is  discretionary  with  the  court; 
Cooke  v.  Holgate;   Sayer,  80,  120,  Catling  v.  Bowling; 
Harding  v.  Wilkin,  3  Burr.  1364. 
Sbotwell  r.        Machines  and  the  tools  of  a  man's  trade,  are  not  allowed 
wShiTr'.    to  k*  brought  *nto  court*  in  an  action  of  trovers,  and  the 
64  66.         court  will  not  order  articles  which  have  been  tendered  to 
the  pit.  and  refused,  to  be  struck  out  of  his  declaration,  as 
he  may  claim  damages  for  the  deterioration,  of  which  dama- 
ges he  would  be  deprived  by  so  striking  out. 
l  Johns,  p_        §  18.  If  the  deft,  tender  the  amount  recovered  after  ver- 
HMgHtueld  diet,  and  all  costs  up  to  the  lime,  the  court  will  stay  pro- 
-Aidwia.  ceeding8. 
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Art.  15.  Several  malteru  Ch.  170. 

§  1.  Money  may  be  paid  on  a  contract  made  to  pay  spe-  Art.  15. 
cine  articles  instead  of  money,  when  articles  are  allowed  •^^-^•^^j 
to  favour  the  debtor.  Poihier  on  Ob.  437.  As  this  rule 
allows  the  debtor  to  lender  either,  as  may  be  most  to  his 
advantage,  and  lo  speculate,  the  alternative  must  be  allowed 
by  the  contract,  or  the  payment  must  be  so  fixed,  as  that  the 
same  value  be  paid,  whether  in  money  or  articles. 

6  3.  If  A  promise  to  pay  B  $100,  half  in  money  and 
half  in  specific  articles,  at  the  same  time  and  place ;  all 
make  one  debt,  and  must  all  be  tendered  together.  Pothier 
on  Obligations,  499,  541. 

§  3.  In  Vermont,  in  actions  on  contracts  to  pay  specific 
articles,  it  has  been  the  practice  to  plead  the  gene- 
ral issue,  and  give  evidence  of  tender  and  refusal,  or  a 
readiness  on  the  deft's.  part  to  pay.  Chilly  states  the  rule 
always  to  be,  that  a  tender  must  be  pleaded ;  so  is  the  gene- 
ral doctrine ;  and  an  eminent  lawyer  in  Vermont,  has  shown 
that  in  all  cases,  a  tender  and  such  readiness,  ought  to  be 
specially  pleaded,  and  the  plea  suited  to  different  cases :  ad- 
mitted. Chip.  Ess.  on  the  L.  of  Con.  &c.  50,  &c.  But  it 
cannot  be  conceded  thai  in  all  pleas  of  tender  of  specific  or- 
licles,  uncore  prist  must  be  included,  or  a  reason  given  for 
waiving  uncore  prist. 

§  4.  Mr.  C.  thinks,  "  there  is  at  this  day,  no  case  in  which 
properly  is  lost  by  tender  and  refusal ;  consequently  there 
is  no  case  to  which  the  cases  in  Coke  apply ;  and  there  is  no 
modern  English  case  to  the  point ;"  but  admits  the  doctrine 
laid  down  by  Coke,  has  been  taken  for  granted,  to  extend 
to  a  tender  of  specific  articles  in  all  cases ;  but  finds  no  de- 
cision that  uncore  prist,  can  be  dispensed  with :  Opposes  the 
creditor's  action  of  trover,  as  circuitous,  &c. ;  and  it  appears 
lo  me,  that  if  the  creditor  has  any  remedy  for  the  specific 
articles  legally  tendered  and  refused,  it  ought  lo  be  by  hold- 
ing the  debtor  to  aver  uncore  prist,  and  to  act  accordingly. 
This  seems  equitable  and  just,  making'  such  allowances  to 
the  debtor,  that  he  should  be  on  as  good  ground,  as  he  would 
have  been  if  the  tender  had  been  accepted,  which  was  im- 
properly refused ;  but  the  question  returns,  is  there  any  law 
for  this  1  For  it,  and  against  it,  1  have  stated  all  the  decisions 
I  have  been  able  to  find. 

6.  5.  When  dot*  the  contractee  lose  the  benefit  of  hit  contract, 
by  refusing  a  legal  tender  of  payment,  delivery  or  perfor- 
mance of  it,  is  the  great  question.  Clearly  he  does  not,  when 
the  tender  is  of  a  debt  or  duty,  and  in  coins,  jewels,  or  other 
such  articles  as  can  be  brought  into  court  conveniently  ;  on 
this  ground  the  numerous  cases  are  uniform ;  on  the  other 

vol.  v.  65  > 
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Ca.  1 71 .  hand,  it  is  clear  by  such  refusal,  he  loses  this  benefit ;  as  in 
Art.  1.  the  case  Trevett  v.  Aggas,  art.  9,  r.  38,  the  lender  of  the  sum 
\.^-v-^  in  the  defeasance :  so,  if  the  contracted  benefit  is  not  the 
property  of  the  contractor,  but  his  service,  it  is  lost  by  ten- 
der and  refusal ;  as  13  Johns.  R.  56,  Wills  v.  Ogden,  deft. 
promised  to  pay  the  pit's.  $270,  in  service,  in  drawing  plas- 
ter. The  deft,  went  to  the  place  and  offered  to  draw  it,  but 
the  pit.  had  none  there.  Held,  a  good  defence  to  the  pit's, 
action  on  the  defi's.  promise,  to  recover  back  the  considera- 
tion of  the  promise  which  the  pits,  had  paid ;  so  they  had 
no  remedy  but  lost  their  money,  or  the  same,  bis  service,  by 
not  receiving  it  when  tendered,  The  principle  of  this  case 
applies  to  all  such  cases  of  services  promised. 

§  6.  Plea,  tender  of  rent,  and  tout  tempi  prut,  and  tincort 
friil,  and  pays  the  money  into  court.  Form  of  the  plea,  5 
Wentw.  86. 


CHAPTER  CLXX!. 
ACTION  OF  REPLEVIN. 


Art.  1.  General  principle/.  §  1.  It  will  not  be  necessary 
to  treat  this  action  largely  here  ;  because  many  important 
actions  in  replevin  have  already  been  considered  under 
other  heads,  to  which  the  material  points  in  them  were  more 
applicable :  for  instance,  the  material  points  in  the  case  of 
Rust  and  Low,  were  applicable  to  fence* ;  hence,  consider- 
ed under  that  head,  though  the  action  was  replevin.  And 
often  the  essential  points  decided  in  an  action,  do  not  respect 
the  form  or  the  nature  of  the  action,  but  are  points  to  be 
settled  as  well  in  trover  or  trespass,  fee.  as  in  replevin.  So, 
many  replevin  cases  will  be  found  under  the  head  of  Evi- 
dence, Ch.  91,  a.  7.  So,  beads  of  Insolvency,  Officers,  Em- 
blements, Fixtures,  Liens,  Customs,  Prescription,  Damage 
Feasant,  fee. 

§  2.  This  action  of  replevin  differs  from  all  other  actions, 
in  some  material  points :  1.  In  other  actions,  the  pit.  or  de- 
mandant is  not  put  in  possession  of  the  thing  demanded,  until 
after  a  trial  and  a  decision  in  his  favour.  But  in  replevin 
the  pit.  is  put  in  possession  of  the  chattels  in  dispute,  by  the 
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officer's  delivery  before  any  trial ;  in  fact,  in  the  first  stages  Cr.  171. 
of  the  suit.  Hence,  results :  2.  Another  material  matter,  Art.  S. 
peculiar  to  this  action ;  a  return  of  these  chattel*  to  the  deft.,  \^v^r 
whenever,  in  the  course  of  the  action,  he  shews  he  is  entitled 
to  a  return.  And  it  further  results :  3.  That  the  deft.,  to  Engii*  old 
have  this  return,  must,  in  his  pleadings,  claim  a  return,  in  JjJJjJ^jS" 
addition  to  the  other  matters  he  pleads.     Therefore:  4.  In  a??'— f.  V. 

replevin,  it  follows,  in  a  manner  peculiar  to  this  action,  that  B.  68,  69 

the  deft,  is,  to  many  purposes,  an  actor,  and  pleads  and  claims  Tbeaannu 
on  two  grounds,  as  he  justifies  his  taking  the  cattle,  damage  S1B  "^ 
feasant,  for  rent  in  arrear,  or  for  some  other  cause,  and  so 
far  strictly  he  defends  his  conduct  in  the  case;  but  when  he 
claims  n  return  of  the  chattels  to/him,  he  acts  on  a  ground 
or  principle  peculiar  to  replevin.  The  consequence  of  the  de- 
livery of  the  thing  to  the  pit.  above  stated.     In  this  part  of 
the  case,  the  deft,  is  an  actor,  and  takes  the  ground  of  a  pit., 
as  he  undertakes  to  shew  that  he  ought  to  recover  back  the 
personal  property  in  dispute ;  and  thence,  must  make  out  a  7  Co.  10s, 
title  to  recover,  and  have  the  thing  delivered  to  him.  Bates  cue. 

Replevin  is  a  mixed  action.  If  the  pit.  has  judgment,  it 
can  only  be  for  damages  and  costs,  as  he  previously  has  the 
goods  delivered  to  him.  If  the  deft,  has  judgment,  it  may 
be  not  only  for  damages  and  costs,  but  for  a  return  also  of 
the  goods  or  cattle. 

In  England,  the  proceedings  in  replevin  are  by  common 
law ;  that  is,  by  writ  out  of  chancery,  or  by  statute ;  that  is, 
by  plaint.  Ours  is  by  writ  of  replevin,  in  a  form  prescribed 
by  statute. 

Art.  3.  Property  in  the  pit.  ntceuary  to  support  replevin.  1  lart.  Hi. 
$  1 .  This  depends  on  the  common  law :  the  pit.  cannot  have  [™jj*  *^ 
this  action  to  recover  any  real  estate,  and  of  course,  not  to  ^  s.g_  ,.8_ 
recover  any  fixtures,  being  parts  of  the   freehold  or  real  17  John*.  R. 
estate ;  but  be  has  it  only  to  recover  goods  and  chattels,  "'jjgjg^f 
capable  of  being  delivered  by  the  officer  to  the  pit,  and  ?n  2  q^^' 
back  to  the  deft.,  on  bis  having  a  judgment  for  a  return,  pi.  364,366. 
So,  not  for  any  chose  in  action.    Then  the  question  is  narrow-  -Bul-N.P.5*. 
ed  to  this,  What  property  must  the  pit.  have  in  such  goods 
to  maintain  the  action  ?  There  is  some  diversity  in  the  boohs 
on  th  is  point. 

§  2.  Blackstone  says,  replevin  is  founded  on  a  distress  3  BL  Com. 
taken  wrongfully,  and  without  sufficient  cause ;  but  it  has  ji's'Za'Hel" 

been  truly  observed,  that  this  definition  is  too  narrow.     Nor  ]0o5 stnJ 

is  it  true,  that  replevin  will  always  lie  for  a  distress  taken;  U84,Rext>. 
as  where  goods  were  distrained  on  a  conviction  of  deer  steal-  ^j?1*0™": 
ing;  and  held,  the  under-sheriff  did  wrong  to  grant  a  re-  jtat_  11S(n 
plevin.      This  writ  is  founded  on  a  taking,  and  the  pit's,  ch.  5— « 
right  to  have  the  goods  restored  to  him,  untu  the  question  of.  JJ^'*J  . 
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Ch.  171*  title  to  them  is  determined.  (Does  not  lie  for  things  /era 
Art.  3.  nature,  as  conies,  &x.) 
v^^-v-^^  §  3.  This  author  says,  replevin  is  in  the  detinet  and  detv- 
Bal.  N-  P.  nuit,  "  and  may  be  brought  in  any  case  where  a  man  has 
Sf'-.'S/^**  tad  nui  goods  taken  from  him  by  another."  This  is  a  good 
Cro.  E.  824.  general  rule,  but  it  has  its  exceptions,  for  at  least  the  taking 
— 3Se).  1022.  must  be  tortious ;  6  Com.  D.  234,  Replevin,  A ;  and  2  Phil. 
Ev.  1 25,  &.c. :  lies  for  a  tortious  or  unlawful  taking  of  goods. 
Bid.  N.P.53.  §  4.  He  that  brings  replevin  must  have  an  absolute,  or  at 
ZioMod  ^eaa^>  a  ?P«^  property  in  the  thing  distrained ;  therefore, 
34,  Temple-  several  cannot  join  in  replevin,  unless  joint  tenants,  or 
man  t.  Cue.  tenants  in  common :  a  mere  possessory  right  is  not  sufficient 
-3  Set.  1021.  t0  support  this  action. 

Giih.  153—      §  5.  Property  acquired  pending  the  tortious  taking  and 
ay&n-  111  detention,  w'l'  support  replevin;  as  if  the  goods  of  a  feme 
sole  Ire  taken,  and  she  marries,  her  husband  alone  may  sue 
the  replevin,  on  his  right  of  property  thus  acquired  by  the 
marriage ;  but  in  such  case  they  may  join. 
See  L»dd  ».        §  g.  If  the  sheriff  attach  my  goods,  and  the  coroner  take 
PhUEwss   tuem  ^rom  k'm'  tDe  sheriff  only  can  have  replevin  on  his 
special  property ;    the  genera/  property  being  in  abeyance. 
14  Johns.  R,  34. 
Bro.  Kepi-         §  7.  Executors  may  have  replevin  for  goods  of  the  testator 
**• M'  taken  in  his  lifetime ;  Arundel  v.  Trevet,  2  Esp.  49. 

Sec  Water-  §8.  Though  a  bare  possession  will  support  trespass,  only 
?*"  r'  ch  £CTera'  or  *F*ciol  property  will  support  replevin.  Hence,  a 
lO^h      '   mere  hailee  cannot  have  it  j  but  replevin  lies  for  a  swarm  of 

'     "         bees ;  4  Bac.  Abr.  385. 
&  Mm.  ft.        §  9.  Chattels  in  the  custody  of  the  law,  cannot  be  replevi- 
w°,  ,IjleJ'*  ed  at  common  law,  but  may  be  on' our  statute  of  1789,  Ch. 
^e"b  Ife  e!  26 '  l^ercon  replevin  lies  against  an  officer  for  goods  attached 
B2S,  or  seized  in  execution  by  him,  provided  the  debtor  is  not  the 

.  '  pit.  in  replevin.    Lies  not  for  trees  growing;  4  Bac.  Abr.  385. 

3  Bi.  Com,  §  10.  If  one  take  m^  property  lawfully,  as  damage  feasant, 
B^LlllL  unlawfully  detain  it,  as  after  amends  tendered,  I  may 

have  replevin,  and  (hoi  damages  will  be  only  for  the  deten- 
tion.    Quere,  contra,  2  Phil.  Evid.  1 25. 
2E*p.  44.         §11.  Goods  taken  in  foreign  countries,  though  afterwards 
brought  into  England,  cannot  be  replevied  as  goods  seized 
in  India,  as  there  the  capture  might  be  lawful. 

Art.  3.  Massachusetts  statutes.  §  1.  Having  in  any  case 
ascertained  the  pit.  has  sufficient  interest  in  the  goods  where- 
on to  ground  replevin,  we  then  have  recourse  to  our  statutes, 
to  ascertain  how  the  writ  is  to  be  sued  out,  and  to  be  pro- 
ceeded in.  The  following  statutes  are  in  substance,  a  re- 
vision of  tbe  common  law,  including  the  old  English  statutes 
as  to  replevin ;  hence,  substantially  law  in  all  the  states,  &c 
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$2.  By  this  colony  law  it  was  provided,  "  that  every  man  Ch.  171. 
shall  have  liberty  to  replevy  his  cattle  or  goods,  impounded,  Art.  3. 
distrained,  stized,  or  extended,  unless  it  be  upon  execution  af-  v^v^^ 
ter  judgment ;  and  in  payment  of  fines ;  provided  he  put  in  Mm.  colony 
good  security  to  prosecute  the  replevin,  and  to  satisfy  such  '"•  *V* 4 
demands  as  his  adversary  shall  recover  against  him  in  law."  p.  i^wlj  p. 
Thus  generally  and  early  was  this  writ  allowed.  184. 

§  3.  This  statute  recognized,  that  the  owner  or  claimer  of  Prorinckl 
creatures  impounded,  might  replevy  them,  giving  "  sufficient  ■**» I6**" 
bond,  with  one  or  more  sureties,  to  prosecute  the  replevin 
with  effect  in  law,"  before  a  justice  of  the  peace,  or  in  the 
Common  Pleas,  "  according  to  the  value  and  damages  alleg- 
ed to  be  suffered,  and  to  pay  all  such  costs  and  damages  as 
shall  be  awarded  against  him." 

§  4.  This  act  established  the  form  of  the  writ  of  replevin  Provincial 
to  be  sued  out  of  the  Common  Pleas.  It  might  be  directed  *cti  17a0- 
to  the  sheriff  or  marshal,  or  deputy,  or  constable,  to  replevy 

•^belonging  to ,  "  now  distrained  or  impounded  by  — , 

and  deliver  the  said to"  the  pit.,  to  summons  the  deft., 

&c.  to  answer  the  pit.  in  a  plea  of  replevin ;  for  that  he 

(deft.)  "  on ,  at  a  place  called  A,  in  B,  aforesaid,  took 

of  the  pit's.,  and  drove  them  away,  and  impounded 

them  in ,  and  in  the  said  pound,  them  unjustly  detained, 

against  pledges  and  sureties,  till  this  day ;"  to  the  damage, 

&c. ;  provided  the  pit.  gave  "  bond  to  the  value  of 

pounds,  with  sufficient  surety  or  sureties,  to  prosecute  his 
replevin  at  ■  ,  {the  court,)  and  to  pay  such  costs  and 
damages,"  as  the  deft,  recovered  against  him.  But  this  writ 
was  not  to  extend  to  any  distress  made  by  a  proper  officer, 
for  any  tax,  fine,  or  forfeiture ;  and  the  service  might  be  by 
leaving  an  attested  copy  at  the  deft's.  house,  or  place  of 
usual  abode.  It  will  be  observed,  that  this  replevin  bond 
did  not  provide  for  a  return ;  yet,  before  these  acts  were 
revised  in  1 789,  our  replevin  bonds,  in  practice,  provided  for 
a  return,  as  will  be  seen  in  another  article. 

§  3.  This  act  regulates  our  proceedings  in  replevin,  and  it  M«w.  wt, 
respects  both  cattle  and  goods.  This  statute  enacts,  "  that  JS^**1 
when  any  person  shall  have  his  cattle  restrained  or  impound- 
ed, in  order  to  obtain  satisfaction  for  damages  they  may  have 
committed,  or  to' obtain  a-forfeilure  supposed  to  have  been 
incurred,  for  their  going  at  large,  out  of  the-  inclosure  of  the 
owner,  in  violation  of  law ;  in  order  to  have  the  legality  of 
such  restraint  or  impounding  determined,"  the  party  may 
have  his  writ  rf  replevin  in  a  form  prescribed  in  the  act.  It 
issues  to  the  sheriff,  his  deputy,  or  to  a  constable,  from  a 

C':eof  the  peace;  commands  the  officer  to  replevy  the 
ts  distrained  or  impounded,  (describing  them)  t>y , 
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Ch.  171.  in  the  common  pound,  in ,  or  in  soch  other  place  as  they 

Art.  3.     may  be  restrained,  and  deliver  them  to  the  ph.,  if  not  detain- 

\^-v-w  ed  on  mesne  process,  warrant  of  distress,  or  on  execution,  as 
the  property  of  the  pit.  in  replevin,  and  summon  the  deft*, 
&c,  to  appear  before  the  justice,  &c-,  to  answer  to  — — ,  in 
a  plea  of  replevin ;  for  that  the  said  D,  on ,  at  a  place 

N.B,  unlaw-  called  A,  in  B,  aforesaid,  unlawfully  took  and  impounded  the 

fullj  too.       jay an(j  lne  same  unjustly  detained  to  this  day,  to  the 

damage  of,  (the  pit.)  provided  the  pit.  "  give  bond,  with  suf- 
ficient surety  or  sureties,"  to  the  deft.,  in  double  the  value 
of  the  beasts,  "  to  prosecute  his  said  replevin  to  final  judg- 
ment, and  to  pay  such  damages  and  costs  as  the  said  (deft.) 

shall  recover  against  him ;  and  also  to  return  the  said , 

in  case  such  shall  be  the  final  judgment :"  return  the  writ, 
fee.  If  the  sheriff,  or  his  deputy,  be  a  party,  a  coroner 
serves  the  writ ;  or  if  damages  exceed  not  £30,  a  constable 
may. 

§  6.  Section  second,  provides,  that  if  from  the  deft's.  plea 
it  appears,  "  that  the  cattle  were  taken  and  impounded,  do* 
mage  fiatanl,  or  for  the  recovery  of  a  penalty  incurred,  for 
their  being  found  going  at  large,  ont  of  the  incloeure  of  the 
owner,  in  violation  of  law ;"  and  so  decided  the  taking  and 
detaining  was  lawful,  "judgment  shall,  instead  of  a  return  of 
the  cattle,  be  rendered  for  the  deft,  in  replevin,  to  recover 
such  reasonable  damages,  as,  upon  a  consideration  of  the 
circumstances  of  the  case,  the  justice  (or  a  jury,  in  case  it 
comes  before  one)  shall  assess,  together  with  nis  costs  of  tak- 
ing and  impounding,  and  costs  of  defence."  But  when,  from 
the  matter  of  the  plea  of  the  deft,  m  replevin,  damages,  with 
propriety,  cannot  be  assessed,  or  that  a  restoration  of  the 

Eroperty  replevied,  is  the  best  recompense  the  parties  can 
ave ;  and  upon  the  issue  it  shall  be  found,  that  the  cattle 
were  taken  and  detained  lawfully,  and  for  justifiable  cause, 
the  judgment  shall  be  rendered,  that  the  cattle  be  returned 
and  restored  to  the  deft,  irrepleviable,  and  for  costs,  and  he 
be  entitled  to  a  writ  of  return  and  restitution  accordingly. 

§  7.  Section  third,  provides,  that  if  it  appear  from  the  pleat 
or  avowry  of  the  deft.,  that  the  sum  demanded  in  damages, 
for  the  taking  and  detaining,  exceed  eighty  shillings,  or  that 
the  property  of  the  beasts,  (exceeding  eighty  shillings  in 
value,)  is  in  question,  or  that  the  right  to  the  soil  and  free- 
hold is  coming  in  question,  the  deft,  is  to  recognize  to  the 
pit.,  to  enter  the  action  at  the  next  court  of  Common  Pleas, 
or  the  Supreme  Judicial  Court,  as  the  pit.  shall  elect.  And 
if  the  deft,  refuse  to  recognize,  judgment  may  be  against 
him ;  and  if  he  fail  to  enter  the  action,  or  to  prosecute  it,  the 
pit.  may  enter  it,  or  sue  the  recognizance,  at  his  election. 
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§  8.  Section  fourth,  provides,  "  that  when  any  good*  or    Cx.  171. 
chattel*  shall  be  taken,  kiilrained,  or  attached,  which  shall  be     Art.  3. 
claimed  by  a  third  person,  and  the  person  thus  claiming  the  \*^-~s~t*s 
same,  shall  think  proper  to  replevy  them,  in  case  such  goods  N.B.  not  raid 
and  chattels  are  of  the  value  of  more  than  £4,"  he  may  sue  ffi8."]^*** 
replevin  from  the  Common  Pleas,  in  the  county  where  taken, 
distrained,  or  attached,  in  a  form  prescribed  and  directed,  as 
above ;  commanding  the  officer  to  replevy  the  good*  and 
chattels  following,  (describing  them,)  belonging  to  ,  (pit.) 

now  taken,  detained,  or  attached,  (as  the  case  may  be,)  by 

,  (deft.)  at ,  in  B,  aforesaid,  and  them  deliver  to 

the  said ,  (pit.)  Then  follows  the  form  as  to  cattle,  ex- 
cept the  bond  is  also  to  return  the  goods  and  chattels,  "  m 
like  good  order  and  condition  at  when  taken."  And  if  the  pit. 
fail  to  enter  and  prosecute  his  action,  "  the  deft,  may,  upon 
complaint,  have  judgment  for  a  return  and  restoration  of  the 
goods  and  chattels  replevied,  and  the  damages  for  the  tak- 
ing, to  the  amount  of  six  per  cent,  on  the  bond,  with  reasona- 
ble costs,  and  a  writ  of  return  and  restitution  thereupon  ac- 
cordingly." "  And  if  upon  the  trial  of  the  issue,  judgment 
shall  be  rendered  for  a  return  and  restitution,  the  interest  of 
six  per  cent,  upon  the  penal  sum  of  the  bond,  shall  be  taken 
as  a  rule  for  estimating  the  pit's,  damages,  in  case  they  were 
taken  on  execution ;"  and  if  taken  on  execution,  the  goods, 
&c  returned,  must  be  held  responsible  twenty  days  after  the 
return ;  and  if  on  mesne  process,  thirty  days  after  final  judg- 
ment, if  judgment  be  not  given,  but  if  given,  only  twenty 
days ;  "  to  the  end,  the  creditor,  at  whose  suit  they  were 
originally  taken,  may  have  a  complete  remedy,  and  the  be- 
nefit of  his  attachment ;"  and  he  has  the  benefit  of  any  da- 
mages recovered  by  an  officer. 

§  9.  Section  5,  provides,  that  if  the  deft,  cannot  be  found, 
the  service  of  the  writ  may  be  by  leaving  an  attested  copy 
"  at  his  house  or  place  of  usual  abode." 

4  1 0.  Section  6,  establishes  the  form  of  the  writ  of  return ; 
recites  the  proceedings  in  replevin ;  then  commands  the  offi- 
cer to  restore  the  beasts  to  the  deft. ;  and  of  the  pit's  good* 
and  chatielt  to  levy  the  deft's,  damages  and  costs,  his  own  fees, 
&c> ;  and  for  want  of  goods  and  chattels  of  the  pit's,  to  be 
shewn  by  him,  or  found,  &c.  to  take  his  body,  &c. ;  and 
make  return,  &c. 

§  11.  Section  7,  provides  for  a  writ  of  withernam ;  that  is, 
where  the  officer  who  has  the  writ  of  return,  "  shall  not  be 
able  to  find  the  beasts  or  other  property,  in  his  precinct," 
&c. ;  and  this  shall  appear  in  writing,  by  the  officer's  return 
thereon,  the  court  on  motion,  may  grant  a  withernam  against 
the  pit  in  replevin,  in  a  form  prescribed  in  this  act.    This 
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Cm.  171.  recites  (he  proceedings  in  the  replevin,  and  the  writ  of  re- 
Art.  3.  (urn,  and  return  ihereon ;  then  commands  the  officer  forth- 
k-^-v-*^  with,  "  to  take  the  beasts  of  the  said  P.  D.  (the  pit.)  of  like 
kind  and  value,  if  any  he  hath,  to  be  found  in  your  precinct, 
in  withernam ;  and  in  default  thereof,  any  other  of  his  goods 
and  chattels,  to  the  full  value,  in  withernam;  and  them  deliver 
unto  the  said  S.  P.  (deft. ;)  to  be  by  him  kept,  vied,  and  im- 
proved, until  the  said  P.  D.  (pit.)  shall  restore  him  the 
leasts  he  look  from  him,  by  our  writ  of  replevin ;"  to  levy 
3s.  for  the  writ  for  the  deft.,  &c. 

Section  8,  provides,  that  the  writ  of  return  and  of  wither- 
nam, may  be  varied  as  to  the  court  out  of  which  issued,  and 
to  the  property. 
Mun-mct,  §  12.  By  the  eleventh  section  of  this  act  of  1786,  when 

Ff«i  •*»  "horses,  cattle,  or  other  creatures,  shall  be  clandestinely  turn- 
ed into  any  general  field  ;  or  being  unruly,  break  into  the  same, 
and  shall  be  taken  and  impounded  by  a  proprietor  thereof; 
and  a  writ  of  replevin  shall  be  purchased  by  the  owner  of 
the  horses,  cattle,  or  other  creatures  impounded,  for  the  pur- 
pose of  replevying  them,  it  shall  be  in  the  power  of  the 
court  or  justice,  before  whom  the  action  shall  be  brought,  to 
give  judgment  in  favour  of  the  proprietor  of  the  general 
field,  upon  his  producing  satisfactory  evidence  to  the  said 
court,  or  justice,  that  the  horses,  cattle,  or  other  creatures, 
replevied  as  aforesaid,  were  either  clandestinely  turned  into 
the  general  field,  or  broke  into  the  same  or  part  thereof, 
where  the  fence  was  good  and  sufficient  according  to  law, 
some  other  parts  of  the  fence  enclosing  the  general  field 
being  deficient  notwithstanding." 
Man.  »ct  §  13'  This  writ  de  hamint  replegiando  ;  or  for  replevying  a 

F«b.  19,       man,  is  established  by  this  act ;  and  provides,  that  every 
1787-  person  within  this  state,  imprisoned,  confined,  or  held  in  du- 

ress, is  of  right  entitled  to  this  writ,  and  to  be  thereby  deli- 
vered ;  "  unless,  while  the  writ  of  habeas  corpus  is  suspended 
by  the  legislature,  be  shall  stand  committed  by  the  special 
order  of  the  supreme  executive  power  of  the  state,  as  dan- 
gerous to  the  public  safety  :  or  by  the  same,  or  by  some 
subordinate  authority  of  the  government,  for  treason,  the 
death  of  a  man,  counterfeiting  the  common  currency,  house 
burning,  burglary,  robbery,  or  some  other  offence,  for  which, 
if  he  is  convicted,  he  may  suffer  death  or  banishment;  or 
unless  he  is  held  in  execution  upon  judgment  of  debt,  forfei- 
ture, withernam,  or  by  distress  for  taxes,  or  under  sentence, 
after  conviction,  for  fine,  costs  or  punishment." 

§  14.  This  statute  then  prescribes  the  form  of  the  writ, 
"  where  any  person  stands  committed,  by  lawful  authority, 
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for  any  crime,"  punishable  by  death,  &c. ;  also  another  form   Ch.  171. 
where  the  person  is  held  without  order  of  law.  Art.  4. 

Section  2,  provides  for  the  return  of  the  writ,  and  the  ^_^-v-^^ 
pit's,  recognizing,  &c.  Section  8,  provides,  if  the  pit.  be 
nonsuit  or  unable  to  support  his  replevin,  the  deft,  shall  re- 
cover costs.  Section  4,  provides,  if  the  sheriff  return,  the 
deft,  hath  eloined  the  pit's,  body,  the  pit.  shall  have  a  capiat 
in  withernam  to  take  the  deft's,  body ;  and  prescribes  the 
form  of  this  writ ;  also,  of  an  alias  writ  of  withernam.  Sec- 
tion 6  provides,  that  any  person  may  appear  for  the  pit. 
who  shall  enter  into  such  stipulations,  as  the  court  shall 
direct.  See  I  Wils.  356 ;  3  Bl.  Com.  1 29 ;  Salk.  580  to  585. 

On  these  acts  it  will  be  observed  our  writ  of  replevin,  is 
in  the  detinet,  as  it  is  brought  while  the  deft,  detains  the 
goods  or  cattle,  and  not  after  a  delivery  to  the  pit. 

Art.  4.  Several  cases  decided  in  these  statutes. 

§  1.  In  this  case  the  court  decided,  that  if  the  pit.  in  re-  3  Man.  R. 
plevin  die,  sending  the  action,  his  executor  or  administrator  *"■>  f'"f  ■■ 
may  come  in  ;  but  otherwise  if  the  deft,  in  replevin  dies,  Ma««!R.480, 
because  the  action  is  founded  on  a  tort,  which  does  not  sur-  MUim  k  »l! 
vive  against  the  executor  or  administrator;  but  the  pit's  ••BaMwia. 
executor  or  administrator  comes  in  and  prosecutes  within  the 
equity  of  4  Ed.  III.  Ch.  7,  and  31  Ed.  III.  Ch.  11. 

§  2.  Held,  a  writ  of  replevin  must  be  endorsed,  because  3  Maw.  R. 
clearly  within  the  words  of  the  statute,  requiring  alt  original  l^^^t 
mrits  to  be  endorsed ;  though  there  is  no  solid  reason  for  it, 
as  the  pit.  gives  bond  to  pay  costs,  &c. ;  but  if  the  deft. 
plead  the  want  of  an  endorsement,  in  abatement,  and  make 
no  suggestion  to  entitle  him  to  a  return,  or  to  possession  of 
the  goods,  and  the  writ  is  abated,  he  has  judgment  for  his 
costs,  but  not  for  a  return.  The  deft,  neither  avowed,  or 
made  conusance  of  any  plea  to  this  purpose. 

How  tenants  in  common  may  jofn  tn  replevin,  see  Ch.  52, 
a.  6,  Hart  v.  Fitzgerald  ?  and  post. 

How  matter  of  justification  must  be  specially  pleaded, 
and  is  not  in  evidence;  see  Mc  Farland  v.  Barker,  Co.  91,  a. 
7,  evidence. 

§  3.  This  was  an  action  of  replevin,  and  the  pit.  become  *  M»°.- B- 
nonsuit ;  and  held,  the  deft,  must  recover  damages  to  the  ^^^'  *' 
amount  of  six  per  cent,  on  the  penal  sum  in  the  bond,  as  well 
where  the  taking  is  on  mesne  process,  as  on  execution. 
The  goods  had  been  attached  on  mesne  process,  by  the  deft, 
who  was  an  officer.  The  six  per  cent,  the  officer  must  pay 
to  the  pit.  and  redeliver  the  goods. 

§  4.  This  was  debt  on  the  replevin  bond.  On  oyer  it  ap-  |  ""JV  R- 
peared  to  have  been  made  by  the  now  deft,  to  the  pit.,  a  *  Jiwkiui 
deputy-sheriff.    Sevey,  in  the  former  action,  had  judgment  &  *]. 
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Ch.  171.  for  damages  and  costs,  and  for  a  return  of  the  chattels. 
Art.  4.  Part  were  returned,  and  he  accepted  the  part ;  as  to  another 
\_f-  ,-+_t  part,  they  were  offered  to  him  in  like  good  order  and  condi- 
tion, as  when  replevied,  which  he  refused ;  obligors  always 
ready,  &c. ;  and  as  to  the  residue,  and  damages,  and  costs, 
they  do  not  deny  that  the  pit.  has  good  cause  of  action. 
This  plea  held  bad.  It  admits  the  penalty  forfeited  by  a 
non-performance  of  the  condition.  8  &.  9  W.  HI.  has  never 
been  adopted  here.  By  our  statutes  of  November  4,  1785, 
and  March  1,  1799,  the  proceedings  in  an  action  of  debt  on 
a  bond  with  a  penalty,  are  according  to  the  course  of  the 
common  law.  Defts.  in  their  second  plea,  pleaded,  they 
were  always  ready  to  restore  the  goods,  and  to  pay  the  pit. 
his  damages  and  costs;  but  he,  though  he  sued  out  his  re- 
lorno  habendo,  never  delivered  to  an  officer  to  execute,  nor 
ever  demanded  said  goods,  damages,  or  costs.  Plea,  bad  ; 
for  it  does  not  appear  the  pit.  in  replevin,  prosecuted  his  ac- 
tion to  final  judgment ;  so  a  part  of  the  condition  is  not  per- 
formed, and  so  the  bond  is  forfeited.  Each  plea  by  itself, 
must  be-a  sufficient  answer  to  the  pit's,  action. 
%  Man.  R.  §  5.  This  was  debt  on  a  replevin  bond.  Deft,  pleaded, 
618,  Lin>ej  there  had  been  no  final  judgment  that  he  should  return  the 
v.  Blood.  cattle,  or  that  he  should  pay  damages  and  costs.  Plea,  ad- 
judged bad ;  for  part  of  the  condition  of  the  bond,  is,  the 
pit.  in  replevin  prosecute  his  action  to  final  judgment ;  in 
this  bar  he  does  not  allege  this,  or  give  any  excuse  for  not 
doing  it. 
e  Maai.  R.  l  §  6.  The  original  action  was  replevin  of  cattle,  by  a  writ 
— 3,  Holme i  issued  by  a  justice,  who  gave  judgment,  that  Wood,  original 
S.  WoodT*  ^e^'  recover  judgment  against  Holmes  one  dollar  damages, 
and  costs.  Holmes,  original  pit.  appealed  to  the  Common 
Pleas;  and  there  Wood  waived  his  plea  before  the  justice, 
came  and  defended,  &c. ;  and  reserving  liberty  to  give  any 
special  matter  in  evidence,  under  she  general  issue,  pleaded 
mm  cepit  to  the  country  ;  issue  joined.  Jury  found  Wood 
rightfully  took  the  cattle  damage  feasant,  in  his  field,  and  as- 
sessed his  damages,  $2.  Judgment  accordingly.  Holmes 
brought  error,  and  assigned  the  general  error.  The  court 
held  this  judgment  erroneous  at  common  law,  as  the  deft's. 
plea  was  nan  ctpit :  and  the  jury  found  he  took  the  cattle, 
&c. ;  and  judgment  for  him  for  damages,  but  no  return  of 
the  cattle.  Further  held,  that  replevin  is  not  within  our  sta- 
tute of  1733,  Ch.  42,  sec.  7,  authorizing  a  deft,  in  an  action 
triable  before  a  justice  of  the  peace,  to  give  a  special  justifi- 
cation or  excuse,  in  evidence,  under  the  general  issue ;  but 
the  pleading,  verdict,  and  judgment  must  pursue  the  com- 
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men  law.    On  nan  cepit  found  for  the  deft,  he  cannot  have  a  Ch.  1 71. 
return  or  damages.  Art,  4. 

§  7.  This  was  debt  on  a  replevin  bond  executed  by  Wm.  ^w 
Neal,  as  principal,  and  the  deft's.  intestate  as  surety.  The  J***"1  R- 
original  deft,  died;  and  his  administrator  was  admitted  to  jf'B  ^'tr 
defend ;  a  repleader  was  by  consent.  On  oyer  of  the  bond  adm'V. 
and  condition,  the  present  deft,  pleads,  the  goods  were 
Neal's  property ;  and  so  held  by  Flagg,  a  deputy-sheriff,  at- 
tached on  mesne  process,  at  one  Hastings'  suit  against  Neal, 
in  which  he  was  defaulted,  April  term,  180S;  states  the  re- 
plevin, &c.  by  Neal,  and  his  nonsuit  in  it,  March,  1803 ; 
that  he  became  bankrupt,  April  33,  1802,  pending  both 
actions ;  and  August  31,  1803,  he  obtained  his  regular  dis- 
charge ;  that  the  property  of  the  goods  replevied  was  legal- 
ly vested  in  the  commissioners  of  bankruptcy,  whereby  it 
became  impossible  for  the  obligors  to  perform  the  condition 
of  the  bond.  Held,  this  was  no  bar  to  this  action  on  the 
bond,  on  demurrer  to  this  plea.  The  discharge  .of  the  bank- 
rupt does  not  discharge  his  partner,  nor  any  one  bound  with 
him  for  the  same  debt ;  and  as  to  the  impossibility  of  retain- 
ing the  goods,  that  is  not  the  act  of  the  law  independent  of 
the  bankrupt's  default ;  but  by  Neal's  discharge,  his  credi- 
tor's attachment  became  void.  This  may  be  material  in 
considering  in  chancery  what  damages  are  to  be  awarded 
to  the  pit.  the  obligee  in  the  replevin  bond.    Plea,  bad. 

§  8.  Debt  on  a  replevin  bond.   On  oyer,  the  defts.  plead-  «  Mm.  B. 
ed  performance  generally.     Replication,  the  pit.  had  judg-  67,  l*mri 
ment  for  a  return;  and  that  no  return  had  been  made.  Defts.  ^.  mce 
rejoined,  that  the  ph.  in  replevin  reviewed  the  action ;  and 
that  the  now  pit.  had  judgment  and  execution  on  which  the 
chattel  replevied  was  seized  and  sold.    The  rejoinder  was 
adjudged  bad,  as  a  departure  from  the  plea  in  bar,  which 
was  performance  generally.  The  departure  assigned  as  special 
cause  of  demurrer.   Defts.  were  heard  in  equity,  and  reliev- 
ed from  the  penalty.     Judgment  only  for  the  damages  the 
pit.  had  sustained  by  the  breach  of  the  condition  of  the 

§  9.  This  was  trespass  for  carrying  away  the  pit's,  chaise  7  Hui.  R. 
and  harness.     Deft,  as  a  coroner  justified  under  a  writ  of*7!0"^ 
replevin,  directed  to  him,  to  replevy  them  and  deliver  them  qhu^uj. 
to  B.  Shepherd,  provided  he  gave  bond,  &c.  in  common  form. 
He  averred,  that  the  same  day,  and  before  the  delivery  of 
the  chattels  to  Shepherd,  he  gave  bond,  &c.    Pit.  demurred 
generally;  and  held,  it  is  sufficient  in  such  plea,  to  allege 
the  pit.  in  replevin  gave  bond,  &c.  before  the  chattels  were 
delivered  to  him.    What  is  a  good  bond,  is  good  though  14  Mm.  R. 
signed  by  two  of  four  pits,  dated  after  service  of  the  writ.      sis. 
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§  10.  Held,  the  action  of  replevin  is  load  in  its  nature;  and 
must  be  brought  in  the  county  where  the  goods  and  chattel* 
are  taken  or  attached.  The  pit.  naming  himself  of  Boston, 
sued  his  replevin  in  Suffolk,  and  alleged  the  taking  by  the 

■^tfjfead   deft-  a  deputy-sheriff,  at  Cambridge,  in  Middlesex.    Deft. 

w>  *'  *  pleaded  property  in  a  stranger  ;  and  alter  verdict,  finding 
the  chaise  the  pit's,  property,  moved  in  arrest  of  judgment, 
because  the  pit.  by  his  own  shewing,  in  his  replevin,  had 
alleged  the  chaise  was  taken  and  attached  by  the  deft  at 
Cambridge,  &c. 

7  Mi...  R.  §  II.  In  replevin  the  pit.  had  a  verdict  and  judgment ;  and 
fat*  LEea    the    defL   °°ered    a  bond    to  revielr*  *°A   8tay  «««**<">• 

Held,  he  could  not  on  giving  bond,  stay  execution. 

8  Mwf.  R.  §  i2.  This  was  debt  on  a  replevin  bond.  Defta.  being  de- 
.  kitaTt  faulted,  prayed  to  be  heard  in  equity.  The  pit.  ft  depoty- 
■i.  sheriff,  had  attached  the  goods  on  mesne  process,  on  which 

final  judgment  had  been  rendered.  Held,  the  pit.  is  entitled 
to  recover,  as  the  true  measure  of  damages,  "  the  value  of 
the  goods  replevied,  with  the  damages  and  costs,  recovered 
in  the  action  of  replevin,  and  interest  on  the  two  last  articles, 
from  the  date  of  the  judgment  in  replevin  to  the  present 
time. 
8  Mm.  R.  §  is.  Debt  on  a  bond  to  the  pit.  as  a  deputy-sheriff  of 
•JUlmcTal  Norfolk.  On  oyer,  the  condition  read ;  the  condition  of 
the  above  obligation  is  such,  that  if  the  above  boundeu  J. 
A.,  &  J.  A.  Jr.  do  appear  at  the  next  county  court  to  be 
holden  at  Dedham,  within  and  for  the  county  of  Norfolk 
aforesaid,  on  the  last  Tuesday  of  September  next,  and  then 
and  there  prosecute,  &c.  This  described  the  next  term  of 
the  Common  Pleat ;  and  held,  sufficient.  To  debt  on  a  reple- 
vin bond,  the  deft,  pleads  in  bar,  he  duly  entered  his  action 
at  the  Common  Pleaa,  and  prosecuted  it  with  effect ;  that  on 
judgment  there,  the  pit.  in  replevin  appealed  ;  that  the  origi- 
nal attaching  creditor  was  satisfied ;  that  the  pit.  was  saved 
harmless.  Judgment  for  the  deft.,  on  demurrer  to  his  plea ; 
and  the  court  added,  that "  if  the  cattle  have  not  been  re* 
turned,  still  the  pit.  should  not  have  commenced  his  action, 
until  he  was  in  some  way  damnified ;  for  until  then,  he  had 
no  cause  of  action." 
8  Man-  it.  §  14.  The  deft,  as  a  deputy-sheriff,  had  attached  the 
J^id lap  c'  goods,  valued  at  $150 ;  the  pit.  Clap,  brought  replevin,  and 
the  coroner  was  directed  to  execute  the  precept,  provided 
the  pit.  in  replevin,  should  first  give  bond  in  the  sum  of 
$300;  but  the  coroner  took  one  Tor  $800.  Held,  no  suffi- 
cient ground  to  quash  the  writ  of  replevin.  The  bond  is 
subject  to  reduction,  on  a  hearing  in  equity. 
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§  15.  Replevin  for  seventy-six  bags  of  coffee,  eight  thou-    Cp.  171. 
sand  nine  hundred  and  ninety-one  pounds.    The  deft,  plead-     Art.  4, 
*d  property  in  Timothy  Welman  and  Benjamin  Ropes ;  and  ^r^-**; 
avowed  the  taking,  &c.  June  4,  1810,  as  a  deputy-sheriff  9Mu«-  R- 
&c.  by  a  writ  of  attachment,  at  Gam.  Hodge's  suit  against  S?' S**d* 
them.    The  pleadings  closed  on  an  issue  to  the  country  on  Dutch.— 
the  pit's,  property  in  the  goods  replevied.     Verdict  for  the  8e*  Ch.  44, 
pit.  subject,  &c.    The  pit.  produced  the  receipt  of  W.  &  *■  3>  •• 33w 
R.  dated  March  17,  1810,  given  on  adjustment  of  a  voyage 
performed  for  them,  to  La  Guira;  this  expressed  to  be  "for 
seventy-six  bags  of  coffee,  containing  as  per  invoice  at  La 
Quito,  &c.  being  his  adventure  on  board  the  schooner  Li- 
berty, from  La  Guira,  and  which  we  hold  subject  to  his  order 
at  any  time  he  may  please  to  call  for  the  same."    The  pit. 
proved  that  of  the  cargo  shipped  at  La  Guira,  the  amount  of 
seventy-six  bags  was  bis;  that  he  delivered  the  whole  to 
W.  &  R.  on  his  arrival  at  Salem,  and  took  said  receipt. 
These  seventy-sis:  bags  were  never  distinguished  by  any 
marks,  or  by  a  separation  of  them  from  the  rest  of  the  cof- 
fee ;  some  of  which  before  the  attachment  had  been  shifted 
into  hogsheads ;  and  W.  &  R.  had  sold  several  bags  for 
their  own  use,  and  which  had  been  carried  away.     The 
deft,  attached  all  that  remained;  thirty  hogsheads,  three 
barrels,  and  three  hundred  and  ninety-six  bags  of  coffee. 
Judgment  for  the  pit.    W.  &  R.  continued  in  business  and 
good  credit  till  this  attachment,  then   failed   and   become 
insolvent. 

This  case  proves,  if  my  property  is  intermixed  with  B's, 
not  marked,  separated,  or  distinguished ;  and  all  in  his  store 
and  his  possession,  and  the  whole  is  attached  for  his  debt,  1 
may  replevy  my  part  or  proportion.    The  court  admitted  9*herwjj*  " 
that  if  the  "  pit.  was  in  fact  tenant  in  common  of  the  chattels,  JJjLJ^J" 
with  Welman  and  Ropes,  he  could  not  maintain  replevin  for  take  powei- 
an  undivided  share ;"  but  said  "  he  was  not  tenant  in  com-  •■<■■> ;  4 
mon."     He  had  a  right  to  seventy-six  bags  by  his  own  se-  ^,Qll^S- 
lection.     On  the  whole  the  pit.  had  a  separate  property  in  Mau.  R. 
the  seventy-six  bags,  and  a  right  to  select  them,  regarding  31,  Spring*: 
his  exact  proportion  of  the  weight  of  the  whole;  but  had  **■  *■  C(*»- 
the  officer  a  right  to  select  for  him,  in  making  the  attachment, 
and  to  leave  his  part  for  him  not  attached,  etc,  ? 

§  16.  Replevin  for  twenty-four  hogsheads  of  rum.  Issue 
en  the  property  of  the  pits.  Verdict  for  them,  and  judg- 
ment. February,  1810,  the  pits,  owned  the  rum,  placed  in 
the  store  of  Ammi  Cutter.  One  Ph.  Colt  agreed  to  buy  it 
of  Spring,  and  to  pay  in  a  note,  payable  in days,  en- 
dorsed by  W.  F.  Salter,  a  commission  merchant  in  Boston, 
then  absent  at  Portland.    About  February  22,  while  the 
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Ch.  171.   rum  remained  in  Cutter's  store,  and  before  the  note  was 
Art.  5:     made,  he  wished  it  removed,  and  informed  Cole,  he  removed 
\^-v-^^   it  to  the  store  of  Salter,  to  whom  Cole  was  indebted.    After- 
wards the  bargain  between  Spring  and  Cole  was  rescinded, 
of  which  Salter  had  notice ;  yet  fie  sold  the  rum  to  Coffin,  a 
"     stranger,  taking  his  note  for  the  value.     Held,  when  Spring 
and  Cole  rescinded  the  contract  between  them,  the  property 
in  the  rum  was  revested  in  Spring,  wholly  discharged  from 
any  supposed  lien  on  the  part  of  Salter ;  and  that  the  sale  to 
Coffin  made  by  Salter  was  wholly  void. 
SMwi.  R.  (  17.  J)e  homing  repltgiando.     If  this  writ,  in  the  statute 

^">^a"      form,  for  one  held  without  order  of  lam,  be  brought  to  the 
BLuut.  Common  Pleas,  by  one  committed  by  a  justice  of  the  peace, 

in  punishment,  upon  the  appeal,  this  court  will  dismiss  the 
action  for  want  of  jurisdiction  in  the  Common  Pleas;  and 
the  deft,  who  was  the  original  complainant  before  the  justice 
is  not  entitled  to  costs  in  such  case.  Several  old  forms  and 
Bobtail,  295,  matters :  once  used  as  habeas  corpus  now  is ;  has  given  place 
30°-  to  the  writ  of  habeas  corpus  in  most  cases. 

Art.  5.  De  proprietate  probanda. 
sari^um       $  *'  Cobc  atate8'  tnat  !f  tne  deft-  elaim>  property,  the 
_flJp.li-  sheriff's  power  to  deliver  is  suspended ;  and  the  pit.  most 
Bui.N.F.52.  sue  out  a  writ  at  preprietate  probanda,  on  which  an  inquest  is 
—s  lip.  li.  holden ;  and  if  thereon,  the  property  be  found  for  the  pit. 
R^ias!""'     t'ie  sneriff  i"  t0  make  deliverance ;  if  for  the  deft,  the  reple- 
vin by  plaint,  is  at  an  end ;  yet  the  pit.  may  brine  replevin 
by  writ.    Seems  there  is  such  a  writ  in  New  York,  in  certain 
cases,  and  by  statute. 
s  Johns,  r.       §  2.  This  inquiry  does  not  exist  in  our  practice,  as  our 
sheriff  has  no  process  by  which  to  'obtain  such  inquest  of 
office;  and  our  writ  commands  the'  officer  to  deliver   the 
s  Bac.  Abr.   goods  to  the  pit.  on  security  given  ;  and  it  is  said,  if  the  officer 
M3'  take  the  goods  named  in  the  writ  of  replevin  though  they 

belong  to  a  third  person,  the  officer  is  not-liable  in  trover; 
for  the  writ  commands  him  to  replevy  those  identical 
goods ;  but  if  a  third  person  claim  property  in  them,  and 
the  officer  take  them,  without  causing  the  property  to  be  in- 
quired into  by  writ  de  prcprieUtU  probanda,  he  is  liable  in 
trover.     No  such  writ  in  Pennsylvania.     1  Dallas,  335. 

§  3.  The  numerous  pleas  in  replevin  in  our  practice,  made 
after  delivery  to  the  pit.  of  property  in  the  deft.,  or  in  a 
third  person,  are  perhaps  sufficient  to  shew  that  this  question 
can  be  made  and  decided,  only  by  pleas  in  the  action  put  in 
after  it  is  entered  in  court ;  and  if  the  deft,  or  a  third  person, 
in  fact  own  the  property,  he  is  viewed  as  having  sufficient 
security  in  the  pit's,  bond  in  twice  the  value  of  the  property, 
with  sureties  for  the  return  of  the  property  to  the  owner;  on 
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proof,  in  the  trial,  it  is  bis.    Hence,  our  statute  directs  the  Ch.  171. 
*  property  to  be  delivered  to  the  pit.  absolutely,  if  he  find  this     Art,  6. 
security,  leaving  the  right  to  it,  or  ownership  of  it,  to  be  sel-  -.^— y^ 
tied  in  the  trial  in  the  action. 

If  the  pit.  in  replevin  dies  before  avowry,  there  can  be  no  s  Will.  83. 
return. 

Arc.  6.   The  plegii  de  protequtndo  r.t  de  rztorno  habtndo. 

§  1.  The-  English  principle  and  ours  in  this  respect  are  Statute, 
nearly  the  same.     This  statute  provides,  that  sheriffs,  &c.  Jf^'h, %£\' 
shall  not  only  lake  pledges  for  provtevting  tktrepltvin,  before  _3  s«]w." 
delivery  of  the  distress ;    but   also  for   the   return  of  the  ion. 
fcwtili,  if  a  return  he  awarded.     If  not  sufficient,  the  sheriff 
answers. 

§  2.  Our  statute  of  June  94,  1789,  is  in  substance  the 
same  in  this  respect ;  that  is,  before  delivery  to  the  pit. 
the  officer  must  take  security,  a  bond  from  the  pit.  in  reple- 
vin, with  surety  or  sureties  to  prosecute  his  replevin  with  effect ; 
and  Jo  return  to  the  deft,  the  cattle,  or  goods,  if  a  return  be 
awarded. 

§  3.  Our  security  or  plegii,  is  a  bond  given  by  the  pit.  in  Condition  of 
replevin  to  the  deft,  in  a  penal  sum,  double  the  value  of  the  {"JI^1"'" 
goods  replevied.  The  penal  part  is  in  common  form,  with 
this  condition ;  to  wit,  "  the  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  P.  do  appear  before  the 
justices  of,  [describing  the  court,  when  and  where  held ;] 
and  shall  then  and  there  prosecute  with  effect,  his  replevin 
against  the  said  D.  to  final  judgment ;  and  pay  such  dama- 
ges and  costs  as  the  said  D.  shall  recover  against  him ;  and 
also,  shall  return  the  said  horse,  in  like  good  order  and 
condition,  as  when  taken,  in  case  such  shall  he  the  final 
judgment ;  then  this  bond  to  be  void ;  otherwise,  it  shall  re- 
main in  full  force." 

So,  on  the  English  statute  the  security  or  pledges  may  a  £«P-  3- 
be  by  bond  of  the  pit.  himself  and  sureties,  with  condition 
to  prosecute;  and  also,  return  the  chattels  if  a  return  be 
awarded. 

§  4.  Constructions  therefore,  of  the  English  statute  will  4  Bite.  Abr. 
apply  to  ours.  Sn>'«~10 

The  construction  of  the  English  statute  has  been,  1.  If  ^jJ^J 
the  sheriff  take  insufficient  pledges  or  sureties,  they  are  as  Richard**.' 
none,  and  he  is  liable ;  and  they  must  be  sufficient,  not  only  Acton, 
as  to  property,  but  also  able  to  contract.     Hence,  minors, 
&c-  are  as  no  sureties ;  nor  is  a  corporation. 

§  5.  2.  Pledges  to  prosecute  were  by  common  law ;  but  N°y- 1M- 
pledges  pro  reiorno  habendo,  are  given  by  this  statute.  West. 
3 :  and  if  the  sheriff  be  subject  to  the  party's  action,  the 
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Ch.  171.  court's  taking  pledges  does  not  make  the  judgment  erro- 

Art.  6.  neous. 

>_^-v-^^  §  6.  3.  The  sheriff  cannot  take  money  or  other  cattle 

Cro.  Cat.  as  this  security  pro  retorno  habendo :  but  one  sufficient  surely 

*ltotot,raid<h 

Gruv.         '       §  7.  4.  Bond  and  sureties  to  prosecute  with  effect,  and  to 
4  Bhc.  Abr.    return  and  save  the  sheriff  harmless,  is  good  in  law ;  and  is 
Kepi.  D.        according  to  the  statute  which  requires  pledges  or  sureties ; 
Biackett  r.    for  0f  this  nature  are  the  obligors ;  and  taking  bond  instead 
SehJ/lOlf.    of  pledges  is  deemed  to  be  of  ancient  usage ;  and  in  the  old 
books,  plegii  means  the  same  as  sureties ;  but  a  bond  to  save 
the  sheriff  harmless  in  replevin  by  plaint  is  void,  at  common 
law  j  and  is  good  but  by  (he  statute  of  Marbel ;  but  our 
statute  authorizes  no  such  clause ;  yet  such  a  one  was  in- 
serted in  Arnold  v.  Allen,  above,  and  no  objection  to  it. 
3  Hod.  56,        §  8.  5.  If  the  pledges  be  insufficient,  the  party  may  have 
Eomngton     cage  ag^gi  the  officer  taking  them  without  any  previous 
Bui.  N.pJso.  wire  facias  against  them  ;  and  slight  evidence  they  are  insuf- 
— %  Tap.  4,    ficient  is  enough  to  throw  the  onus  probandi  upon  the  sheriff, 
ftoute'i         to  prove  their  sufficiency ;  for  they  are  known  to  him ;  and 
sXilois.    Rou8e  *■  Patlerson)  4  Bac-  Ref}-  D. 

Carth  248         §  9-  6*  ^  'n  replevin  in  an  inferiour  court,  the  condition 
Chapman  r.    of  the  bond   is,  if  ht  prosecute,  his  suit  commenced,  with  effect, 
Butcher.— 3  in  the  court  of  — — ,  and  make  return,  &c.  if  a  return    be 
Seiw.  lois.    adjudged  by  law;  and, the  pit.  has  judgment  below,  and 
this  is  reversed  in  error  in  the  B.  R.,  his  bond  is  forfeited,  if 
he  do  not  make  return  ;  for  though  he  has  judgment  below, 
yet  the  words,  if  he  prosecute   bis  suit  commenced,  &c.  ex- 
tend to  the  prosecution  of  the  writ  of  error,  which  is  part 
of  the  suit  commenced  in  the  court  below,  and  the  bond  is 
valid. 
Comb.  328,        §  10.  7.  Debt  on  a  replevin  bond  taken  by  the  sheriff,  con- 
t-»ne  e*        di  tioned,  if  C.  B.  appears  at  the  next  oounfy  court,  and  prose- 
Foolk.  cute  with  effect,  for  taking,  &c. ;  and  make  return,  &c,  if  re- 

turn be  adjudged,  and  save  harmless  the  deft.  &c.  The  deft, 
on  oyer,  pleaded,  that  at  the  next  county  court,  held  such  a 
day,  he  did  appear,  and  prosecuted,  ate.  until  it  was  removed 
by  rtcordare ;  and  did  save  the  sheriff  harmless  ;  but  did  not 
say  that  no  return  was  adjudged.  On  demurrer,  the  court  in- 
clined for  the  pit. ;  for  the  deft,  should  have  said,  no  return 
at  all  was  adjudged ;  and  though  prosecuted  to  the  rtcordare, 
yet  retorno  habendo  might  be  awarded  afterwards ;  and  the 
condition  goes  to  any  adjudication  of  a  return.  Here  the 
obligor  did  not  shew  the  whole  condition  was  performed ; 
and  if  any  part  is  not,  there  is  a  forfeiture  of  the  penalty,  as 
our  court  held  in  Sevey  v.  Blacklin,  above  stated  ;  also  that 
our  proceedings  in  en  action  of  debt  on  a  bond  with  a  penalty 
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ore   according  to  the  course  of  the  common  law.     Same  Ch.  171. 
case.     The  two  rules  are  the  same  in  both  countries.  Jlrt.  6. 

§11.   What  is  prosecuting  with  effect.  Debt  on  a  replev-    -^-vw 
in  bond,  to  prosecute  his  suit  with  effect,  and   also  to  make  4  Bac  Abr. 
return,  &c.     The  deft,  pleaded,  that  E.  G.  did  tevy  a  plaint  RePj,J>'°T' 
in  replevin  in  the  court,  before  the  steward  at  Westminster ;  g^d- 
and  that  afterwards,  and  before  the  suit  was  determined,  E.  Cartb.'sW. 
G.  died   such  a  day,  &c.  by  which  the  suit  abated.     The 
pit.  replied,  it  was  true  E.  G.  levied  such  a  plaint  against 
the  deft.,  who  immediately  afterwards  exhibited  an  English 
bill  in  the  Exchequer,  against  the  pit.  in  the  suit,  and  by  in- 
junction hindered  the  proceedings   below,  until  such  a  day, 
&c,  on  which  said  E.  G-  died  :  so,  that  he  did   not  prose- 
cute his  suit  with  effect-     Deft-  demurred  to  this  replication, 
and  had  judgment ;  for  said  Holt,  C  J.,  this  was  a  prosecu- 
tion with  effect,  because  there  was  neither  a  nonsuit  or  ver- 
dict against  E.  G.     But  to  prosecute  a  suit  with  effect,  the 
pit.  must  bring  it  to  a  decision ;  also  have  success  in  it. 

§  IS.  Held,  a  judgment  in  replevin,  "that  the  defts.  have  sSWw.ioia. 
a  return  of  the  cattle,  and  recover  their  damages  and  costs,  ^9  s'10  ' 
assessed  by  the  jury,"  8tc.  is  good,  either  as  a  judgment  at  gbiuoup 
common  law,  though  the  return  be  not  adjudged  irreplevia-  Jotm  &  ti- 
tle, (and  many  precedents  omit  this  word,)  or  as  a  judgment in  "tvc' 
under  the  21st  H.  VIII.,  c.  19,  which  entitles  the  defts-  to 
damages  and  costs.  The  provisions  of  this  act,  as  to  damages 
and  costs  ;  and  of  West-  2,  as  to  prosecuting  and  return, 
are  all  included  in-our  statute  of  June  34,1739.     In  fact,  this 
act  did  little  more   than  enact  common  into  statute  law,  as 
above. 

§  13.  At  common  law,  it  was  the  sheriff's  duty  to  take  from  3  Stlw.  WW, 
the  pit.  pledges  to  prosecute  his  suit ;  but  as  they  were  only  lul1, 
answerable  for  the  amercement  to  the  king,  pro  /alto  ela- 
more,  if  the  pit  did  not  prevail  in  the  suit,  they  were  found 
of  no  use  to  the  deft,  in  replevin  ;  to  remedy  this  defect,  stat- 
ute West.  8.  c-  13,  Ed.  I.,  c.  8,  was  passed.  Pledges  and 
sureties  mean  the  same. 

§  14-  If  the  sheriff,  or  other  officer,  neglect  to  take  bond  SSjJ',,%. 
or  pledges,  according  to  West.  8,  the  court  will  not  grant  an  TmHj__t  p. 
attachment  against  him,  as  such  negligence  is  not  an  abuse  &E.ei7,Rcx. 
of  any  process  of  the  court.  e-  !**"• 

§  15.  The  condition  was  to  appear  in  the  county   court,  i8e'jf"  W1*' 
and  then  and  there  to  prosecute  with  effect.     Held,  the  words  Norns     * 
then  and  there  related  to  so  much  of  the  suit,  as  should  be  in 
the  county  court,  but  that  they  did  not  restrain  it ;  and  that 
the  bond  was  forfeited,  as  the  pit.  was  nonsuited  in  the  supe- 
rior court,  to.  which  the  cause  had  been  removed  :  8.  Deliv-  1  Salk.  9s. 
erance  supersedes  a  return,  but  not  a  writ  of  inquiry. 

vol.  v.  67 
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Cr.  171.        §16.  If  the  pit.  be  nonsuited  for  want  of  a  plea  in  bar,  the 
Art.  7.    avowmcnt  may  sue  the  sureties  an  the.  bond,  and  not  execute 
^•v-^   a  writ  of  inquiry  for  his  damages.     3  Wils.  41,  Waterman  v- 
*  tvih.  268,   Yea. 

26 1 ,  Endi.h        17.  In  replevin,  the  avowment  must  justify  and  shew  a 

Bi  '.'"""j'a*  title,  and  the  authority  whereby  he  distrained  goods  or  cattle, 

Salic.  30S       damage  feasant.  His  possession  or  occupancy  is  not  enough ; 

307.  he  must  shew  a  title  in  omnibus,  as  he  is  to  have  a  return : 

but  otherwise  in  trespass,  in  which  the  deft,  need  only  plead 

an  excuse.     Here  a  defective  title  is  staled,  not  a  good  one 

defectively  staled,  so,  not  cured  by  the  verdict. 

Abt  7-  Pleadings  in  replevin  generally  ■  §  l.  As  in  rtple- 

*?nf j J9?*   vin  both  pit.  and  deft,  are  actors  to  the  purposes  above stat- 

—  '  ed,  the  rules  of  pleading  vary  from  other  cases.     Hence,  the 

pit.  may  reply  double  in  his  bar,  viewing  the  deft'a.  avowry 

as  a  declaration. 

2 ftp.  9,  io.       §  *■  If  the  deft,  plead,  "that  the  goods  are  the   property 

—2  i*v.  92.  of  himself,  or  of  a  stranger,  this  shews  the  pit.  has  no  right 

— Balk.  84,     to  have  them  delivered  to  him;    that  therefore,   the  writ 

portrr"— 5     should  abate,  and  the  goods  be  returned  to  the  deft. ;  and  in 

Com.  D. 736.  this  case  he  need  make  no  claim  or  suggestion  to  entitle  him 

to  a  return,  for  he  had  the  possession  of  the  goods  before  the 

replevin  was  brought,  of  which  the  pit-  wrongfully  deprived 

him. 

SSalk.  307.        §  3.  Property  in  a  stranger   may  be  pleaded    in  bar  or 

Zi^nT'iVa   abatement.     And  if  the  deft,  plead,  "  the  goods  were  the  pro- 

— Salk.  93     pcty  of  the  pit.  and  another  person;"  the  deft.,   to  have  a 

Foiit'i  case,    return,  must  add  a  conusance  or  claim.     So,  if  the  deft,  only 

plead,  he  took  them  in  another  place. 

§  4.  Pleas  in  bar  are  of  four  sorts;  Io  wit,  I-  The  general 
p'     '       issue,  non  cepit  :  2.  The  statute,  of  limitations  :  3.  A  justifi- 
cation :  4.  Avowry  or  conusance.     Non  cepit  admits  the  pro- 
1  Sirs  507  -  Per|y  lo  ■',e  '"  (ne  p' ' '  an0*  merely  denies  the  taking ;  but  on 
Hoi>.  16,17.   [^is  plea,  the  deft,  may  prove  he  took  the  goods  at  another 
Read  v.        place ;  that  is,  if  he  never  had  them  at  the  place  mentioned 
Hawks.         jn  the  declaration  :  and  any  other  place  than  the  town  is  ma- 
terial in  replevin,  but  is  sufficient  without,  if  not  objected  to. 
Bennett  v.  Holbeck,  2  Saund-  232,  310,  317. 

§  5.  Non  cepit  is  the  general  issue,  and  property,  on  that, 
381^-aCoB  cannot  De  gifcn  in  evidence,  but  must  be  pleaded.  Non  cepit 
D.  757.        *  °f  a  Part  ma)*  ne  pleaded. 

§  6.  In  this  case  the  defts.   pleaded,    that  the  property  of 
6  lr--.Cl.535.  the  two  horses  replevied,  was  in  one  of  the  pits,  alone ;  with- 
— Mod.Eo.    out  tn;3(  that  the  property  was  in  the  said  P.  and  O.     Repli- 
cation, the   property  was  in  the  said  P.  and  0.,  and  issue 
joined.     Property  in  both  was  the  point  to  be  proved. 
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§7.  As  to  part,  the  deft,  pleaded non  cepif ;  andastothe   Ch.  171. 
residue,  the   property  was  in  a  third  person.     Replication,  Art.  7. 
the  writ  ought  not  to  abate,  for  the  property  was  in  the  said    ^v^v 
P  as  his  writ  supposes.     Plea,  property  in  a  stranger,  and  a  e  Inst.  CL 
return  claimed ;  and  held,  this  was  a  good  plea  in  bar :  de-  536. 
cided  on  demurrer  to  the  plea-     If  property  be  in  the  deft.,  12  Mod.  ltt, 
he  may  pray  a  return  j  but  if  it  be  in  a  stranger,  unless  he  Sjijj?^- 
jias  the  custody  by  bailment,  and  makes  a  special  avowry,  cm.  sifl.-- 
it  is  a  question  if  he  can  have  a  return.     Afterwards  held,  the  Cro,  El.  aW. 

Elea  good,  though  he  had  made  no  avowry  at  all,  because  he  ""'  Lori1- 
ad  the  first  possession;  and  it  was  not  reasonable  the  pit     a'n> 
should  retain,  having  no  property ;  and  so  adjudged  he  should 
hive  a  return. 

§8.  It  is  also  a  general  and  settled  principle,  that  when 
the  obligors  in  a  replevin  bond,  are  sued,  and  they  plead 
performance  of  the  condition,  they  must  plead  and  shew  per- 
formance of  every  part  of  it ;  for  this  is  at  common  law,  and 
if  any  part  be  not  performed,  there  is  a  forfeiture  of  the  pe- 
nally, and  they  can  be  relieved  but  .on  a  hearing  in  equity, 
and  in  assessing  damages. 

§  9.  If  the  jury   neglect  to  assess  the  deft's.  damages,  a  3Wilk_  442 
writ  of  inquiry  shall  issue :  or  the  inquiry  is  here  committed  Dewell  v. 
to  a  jury  in  court.  Manhall. 

§  10.  It  is  a  general  principle,  that  cattle  taken  in  wither 
nam,  are  not  repleviable  ;  but  if  the  owner  of  them  pay  the  ■^p™;,™2' 
damages,  he  shall  have  a  writ  of  restitution :  and  as  to  their  j0bnsoii.--B 
food  and  keeping,  he  has  the  use   and   occupation  of  them.  Com.  D.fSB. 
The  writ  of  withernam,  in  the  Register,  80,  HI,  states,  that 
A  has  taken   B's    cattle,  &c,  and    carried  them  out  of  the 
way,  &c. ;  and  directs  the  sheriff  to  take  A's  cattle,  and  keep 
them  till  he  produces  B's  cattle.     Our  form  above  prescribed, 
has  superseded  this  form  in  the  Register, 

§  1 1.  Difference  as  to  possession  between  trespass  and  re-  s^ft.  y*,i._ 
plevin-     For  trespass  for  taking  cattle  or  goods,  the  deft,  may  iMod.  219. 
plead  generally,  he  was  possessed  of  the  close,  and  that  he  "iJJJS^'^?* 
took  the  cattle  or  goods  damage  feasant  in  it.     Here  the  in-        c  " l^ 
teres!  of  the  land  is  not  in  question ;  then  the  deft,  may  justify 
on   his  own  possession,  against   a  wrong-doer.     Hut  such  1  £„t  si! 
justification  is  not  good  aa  against  the  person  who  has  the  ti-  Tajlorv. 
lie  to  the  land,  and  who  makes  an  entry,  and  puts  the  cattle  Eastwood, 
or  goods  there  in  pursuance  of  that  title. 

§  12.  As  to  cattle  escaping  into  one's  land,  through  defect 
of  fences,  out  of  lands  where  trespassers  ;  see  Rust  &  Low, 
Fences,  Ch.  66,  where  the  whole  doctrine  is  considered ; 
also  damage  Feasant.  Ch.  2,  art  15. 
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Ch.  171.  §13.  So,  who  may  claim  a  right  of  common  or  not,  and 
Jirt.  8.  where  the  right  prescribed  for  and  proved,  is  the  same ;  see 
\^fs^^  Custom  and  Prescription,  Gatewood's  case,  and  other  cases. 
Bui.  N.  P.59.  §  14.  If  issue  be  joined  on  the  property,  the  deft,  may  give 
—5  Com.  D.  ia  evidence,  the  pit's,  having  the  cattle  or  goods,  in  mitiga- 
tion of  damages. 
X  Roi.  Abr  §  1S'  ^  A  lake  mv  Kood9  °y  ^e  command  of  B,  I  may 
431.— sE»p.  have  a  replevin  against  both;  for  it  being  a  trespass,  both 
49.  are  principals. 

§  16.  There  can  be  no  new  assignment  in  replevin.  In  this. 

Potter^'347'  rePlevin  differs  from  trespass.  '  In  that,  if  the  pit,   state  a 

North!—        place,  it  is  not  material, and  the  deft,  may  justify  in  another, 

Freem.  283,    without  a  traverse  ;  and  the  pit.  must  ascertain  the  place  by 

Cockier,      new  assignment :    but  otherwise  in  replevin;   the  place  is 

CrT*u'B96    mater'a'» tne  P'*-  must  s(»,ef  a"d  deft,  traverse  it,  if  he  avow 

Weston  ».  '  in  another.  And  Moor,  678,  Ward  v.  Lakin.  If  the  deft,  avow 

Curter. — i     in  a  place  apparently  the  same,  but  really  different,   the  pit. 

S!t1-9'  in  his  bar  must  set  the  matter  right;  as  if  it  be  doubtful  if 

black  acre  be  a  part  of  green  acre  or  not,  the  pit.  may  say 

the  deft,  look  them  in  black  acre,  and  traverse  it  is  a  part  of 

green  acre.     So,  if  the  deft,  in  his  avowry  do  not  truly  slate 

the  quantity  of  the  land,  the  pit-  in  his  bar  may  state  it  truly, 

and  then,  without  any  traverse,  proceed  in  his  justification. 

If  the  deft,  says,  he  well  avows,  instead  of  well  acknowledges, 

it  is  but  form.     An  avowry  being  as  a  declaration,  need  not 

be  averred,  [but  the  forms  are  usually  otherwise.]     It  is 

enough  for  the  pit.,  in  his  declaration,  to  mention  the  whole 

field,  and  need  not  9tBte  the  number  of  acres;  and  the  deft. 

may  plead,  he  was  seized  in  fee  of  a  certain  number  of  acres 

in  the  said  place,  where,  &c. 

t  Eip.  *4.  §  17,  \  distress  damage feasant,  may  be  made  in  the  night; 

not  so  in  cases  of  rent.     And  damage  feasant,  the  distress 

must  be  made  while   the  beasts  are  actually  on  the  land. 

And  Ch.  2. 

Aht.  8.   The  declaration.     §  1.  As  the  form  of  this  is  pre- 
scribed, in  substance,  by  our  statute,  and  there  can   be  no 
variety  in  the  case,  but  little  need  be  said  as  to  this  article; 
only  the  description  of  the  goods  or  cattle,  and  the  locus  in 
quo  need  attention.     It  is  usually  said,  the  description  of  the 
goods  and  chattels,  or  cattle,  replevied,  ought  to  be  full  and 
accurate,  that  the  officer  may  know  how  to  replevy  them, 
4.Bh.  Abr.    and  deliver  them  to  the  pit ,  or  to  return  them  to  the  deft. 
387,  Kempt-      §2.  In  this  case  of  replevin,  part  of  the  description   was 
— V&     8°  quandatn  parcellam  papyri  et  lin'ei;  the  deft,  avowed  ihe 
Bui.  N.  I'.EtS.  taking  as  a  distress  for  rent  in  arrear.  It  was  objected  in  arrest 
'D,  32.  of  judgment,  that  this  description  was  loo  general  and  uncer- 
'■■> 71«    tain ;  and  though  it  might  do  in  trespass  or  trover,  yet  it  is 
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ill  in  replevin,  because  it  was  not  a  sufficient  direction  to  the  Ch.  171' 
jury,  in  assessing  the  damages,  nor  to  the  sheriff  in  redeliv-  Art.  8. 
eriug  the  goods.  But  Parker,  C.  J.,  observed,  that  though 
the  declaration  would  be  bad  on  demurrer,  yet  the  pleadings 
had  supplied  the  defect;  because  the  deft-  having  avowed 
the  taking,  he  had  thereby  admitted  he  knew  what  the  goods 
were ;  and  consequently,  both  parties  agreeing  on  the  point, 
the  only  question  was,  who  should  have  them  ?  He  added,  it 
would  not  be  of  advantage  to  the  deft,  to  have  the  goods  par- 
ticularised, because,  if  the  pit.  should  demand  500  reams  of 
paper,  and  prove  thai  the  deft,  had  wrongfully  taken  one  only, 
yet  he  would  be  entitled  to  recover  agreeably  to  the  rule ; 
that  in  actions  on  tort,  it  is  sufficient  for  the  pit.  to  prove 
part  only  of  his  declaration ;  and  as  to  the  necessity  of  an  ex- 
act description  of  the  goods,  on  account  of  the  redelivery  by 
the  sheriff,  upon  the  rttorno  habendo,  he  observed,  the 
sheriff  might  require  the  deft,  to  shew  him  the  goods ;  and 
that  it  was  a  good  return  for  the  sheriff  to  make,  "  that  no 
person  came,  on  the  part  of  the  deft.,  to  shew  him  the  goods ;" 
and  that  such  a  return  might  be  found  in  Rastell's  Entries, 
and  Dalton's  Sheriff. 

§  3.  So,  in  replevin  for  fourteen  skimmers  and  ladles,  and  3  Seta.  1055, 
three  pots  and  covers,  an  exception  was  taken,  after  verdict,  {ljrllTasta,~ 
in  arrest  of  judgment,  to  the  declaration,  for  uncertainty  in  ioib.— Com', 
the  description,  in  not  expressing  how  many  of  each  sort  D.pur. 
were  taken.    The  court  adopting  the  reasons  in  the  above  JP'— **  *° 
case,  of  C.  J.  Parker,  were  of  opinion,  that  the  declaration  s_ond.C3so 
was  sufficient;  and  judgment  for  the  pit.     The  description 
ought  to  be  certain.     2  Saund.  74  b,  n.  1. 

§  4.   The  locus  in  quo  in  replevin  deserves  attention.  This  3  Wilt.  354, 
was  replevin  for  taking  the  pit's,  cattle,  at  M.  Plea,  non  cepit  356,  Walton 
modoet  forma.  The  pit.  proved  the  cattle  in  the  deft's  cus-  35Sn£^ 
tody,  at  M.     The  deft,  proved  they   were  originally  taken  471, 
at  H.  Judgment  for  the  pit. ;  for  if  the  deft-  took  them  wrong' 
fully  at  first,  the  wrong  is  continued  in  every  place  where 
he  has  them,  and  the  proof  by  the  deft,  ought  not  to  have  been  2  Phil.  End. 
admitted,  unless  he  had  pleaded  in  abatement.     See  below.     12e- 

§  5.  This  was  replevin  for  taking  the  pit's,  cattle  in  the  3  wui.295. 
road.  The  deft,  avowed  for  damage  feasant  in  the  four 
acres,  &c  ;  so  he  took  them  there,  and  drove  them  along  the 
road  to  impound  them.  The  pit.  pleaded  in  bar,  that  the 
road  is  not  parcel  of  the  four  acres.  Demurrer  and  joinder. 
Held,  the  avowry  is  well  enough. 

§  6.  The  venue  must  be  laid  in  the  county  in  which  the  8H.VI.14.— 
goods  were  taken  ;  and  also,  the  place  of  taking  must  be  stat-  3&nl7'JI0^' 
ed  as  well  as  the  town,  because  the  right  of  caption  may  53._H.H0b.  ' 
turn  on  the  place,  and  the  freehold  may  come  in  question.     ie. 
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Ca.  171.  §  7.  But  if  the  locus  in  quo  be  not  named,  the  deft  ma  j 
■Art-  §.  take  advantage  of  the  omission  by  special  demurrer;  but  if 
v^-v-^>  he  plead  over,  the  defect  is  cured-  Willes,  476.  But  then 
Cro.  El.  896,  it  is  sufficient  if  the  pit.  name,  as  the  locus  in  quo,  that  place 
W^rd  «.  Sb-  ;„  which  he  finds  the  deft-  in  possession  of  the  distress ;  for 
F  fr3^-2  tbc  'aw  ct)n*iders  the  distress  as  wrongfully  taken  in  every 
Bo*.  &  P.  place  in  which  the  deft,  may  have  it  in  his  custody. 
481.— 2  E»p.  §  s.  And  if  the  distress  be  taken  in  one  county  and  carried 
347"  wT**'  'nto  "o^61"'  tne  P'1-  m"7  nBVe  replevin  in  either  county, 
liunt'  notei.  because  it  is  a  caption  in  every  county  into  which  the  dis- 
SSclw.  10X3.  tress  is  taken  by  the  defts. 

—T-  *•  ■■  §  9.  If  the  deft,  never  had  the  goods  in  the  place  named 
Str°s07  "D  t^e  pi*'8- declaration, non  cepit  modoet  forma,  is  aproper 
Johcitou  v.  P*88'  WRera  the  deft,  does  not  claim  a  return ;  and  the  pit 
Woiljer,—  fails,  if  he  do  not  prove  the  goods  had  by  the  deft,  in  the 
Bui.  n-  p.m.  place  the  pit.  has  named  ;  for  non  cepit  modo  et  forma  is  a 
lie— «E.p  denial  the  deft-  took  the  goods  in  the  place,  the  locus  in  quo 
9.— i  Siiimi.  tne  P'1-  has  named.  If  in  fact  the  deft,  take  them  in  another 
347,  d.  i.—  place,  and  only  have  them  in  the  place  in  the  declaration  in 
3  Boi.  ft  P.  the  way  to  the  pound,  he  ought  to  plead  that  matter  specially. 
See  form  of  the  plea,  Story's  Pleadings,  377 ;  1  Saund. 
S47a, 
5  Eip-  fl.—  §  10.  The  pit.  may  declare  for  several  takings,  at  several 
r.  It.  B.  69,  places,  part  at  one  time  or  place,  and  part  at  another ;  and  if 
a»lk594~  oe  a"ege  two  places,  and  the  deft  answers  only  to  one  ;  that 
Weoka '*.  >*>  if  his  plea  begins  as  an  answer  to  the  whole,  which  in 
Speed.  fact  is  but  an  answer  to  part,  he  discontinues,  and  the  pit 

must  not  demur,  but  take  his  judgment  for  that  by  nildicit  ; 
for  if  the  pit  demur  or  plead  over,  his  whole  action  is  discon- 
tinued. 

347*"wniMi.  §  !  1-  Wilen  the  deft-  P!eads  ne  had  tne  Mttle  in  the  pIaM 
Potter  *.  named  in  the  pit's-  declaration  on  the  way  to  impound  them, 
North.  he  admits  the  place  in  the  declaration,  and  then  cannot  tra- 

verse, but  he  confesses  and  avoids ;  and  where  the  place  in 
the  avowry  is  clearly  different  from  that  in  the  declaration, 
the  deft  must  traverse  the  latter,  as  done  in  Bullythorpe  v. 
Turner,  post. 

Art.  9.  Plea  in  abatement,  and  cepit  in  alio  loco. 
Salt  f>3,  §  1.  To  a  plea  in  abatement  in  this  action  the  deft,  must 

Foot'»  cue.    add  an  avowry  or  conusance,  to  have  a  return  of  his  goods  or 
n'p'm—  s  C8ttIe-     This  is  peculiar  to  replevin;  but  as  this  claim  or 
**'  .10.-3    suggestion  is  merely  to  have  a  return,  the  matter  of  it  is  not 
r.  10*7.    traversable. 

§  2-  Pleas  in  abatement  are  either  such  as  induce  a  return 
of  themselves :  or  second,  such  as  require  a  conusance  or 
claim. 


Ew.  ic 
Bahr.l 
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§3.  1.  If  the  Ueft  plead,  "that  the  goods  are  Improperly    Ch.  171. 
of  himself,  or  of  a  stranger."  this  plea  of  itself  induces  are-     Jlrt.  9. 
turn ;  as  it  neither  denies,  confesses,  nor  avoids  the  caption  ;    i^^v-^-- 
and  shews  the  plaintiff  not  having  any  property  in  the  goods,  2  Lev.  S3, 
has  no  right  to  have  them  delivered  to  him,  or  to  retain  JJ',ll'J™,n  "" 
them.     Hence,  the  writ  ought  to  be  quashed,  and  the  deft.  cited'aLp 
have  a  return  of  the  goods  without  making  conusance  or  9.— s»]k.  94. 
claim  -,  also,  because  he  had  possession  of  them  before  the  Butcher «. 
replevin,  of  which  possession  he  was  deprived  by  the  pit.,  *™*r* 
who  had  no  right.     The  officer  is  not  liable  if  the  pledges 
are  apparently  sufficient.     5  Taun.  R.  325. 

§  4.  2.  A  claim  of  return  is  required,  &c- ;  as  if  the  deft.  Co.  L.  HS.- 
plead,  the  goods  were  the  property  of  the  pit.  and  another  Cit«d2E«p. 
person,  deft,  must  avow  to  have  a  return,  as  he  claims  no 
property  in  himself,  nor  any  sole  property  in  a  stranger ;  but 
his  plea  only  goes  to  the  form  of  the  action,  pit.  alone  not 
having  the  properly. 

§5.  So,  if  the  pit.  stale  the  taking  at  A,  and  the  deft, 
pleads  taking  at  B,  he  must  make  claim  to  a  return;  for 
such  plea  does  not  deny  the  pit's,  property  ;  and  it  is  a  set- 
tled rule  for  the  deft,  to  have  a  return,  he  must  state  and 
shew  a  right  either  of  possession  or  of  property. 

§6.   Replevin.  The  deft,  avowed  the  taking  in  white  acre  Cm.  El.  372, 
for  damage  feasant.    The  pit.  replied  that  they  were  taken  Wrtt»«. 
in  black  acre ;  absque  hoe,  they  were  damage  feasant  in  H'Jden- 
whiteacre.     Deft,  demurred,  and  had  judgment;  for  the  pit. 
ought  to  have  traversed   the  place  of  taking,  and  not  that 
they  were   damage  feasant;  and  it  is  said  2  Esp.  10,  to 
reply  to  the  conusance  ia  to  plead  double.     See  Bully  thorpe 
v.  Turner,  below. 

§  7.  Cepit  in  alio  loco,  pleaded  by  the  deft.     On  this  plea, 
if  the  deft,  seek  a  return,  he  must  make  a  suggestion  for  53.  °  "*,*    ' 
one ;  for  without,  he  lays  no  foundation  for  a  return,  when 
the  place  is  not  material. 

What  in  this  respect  is  an  abatement  or  bar. 

§  8.  This  was  replevin  for  taking  the  pit's,  goods   at  the  wilie»  475 
parish  of  St. Mary  leBow,  in  the  ward  ofChetrp,in  London.  Bulljthorpe 
The  deft,  prayed  judgment  of  the  declaration  ;  because,  he  •-  Turner.— 
said,  be  took  the  goods  and  chattels  in  the  pariah  of  St-  Mar-  p1'^  BoL  N- 
tin  Ludgate  without,  in  the  ward  of  Farringdon  without, 
in  London,  in  a  certain  dwelling-house  there,  called  the 
White  Swan  ;  without  this,  that  he  took  them  at  the  parish  of 
St.  Mary  le  Bow,  in  the  ward  of  Cheap,  and  this  he  is  ready 
to  verify ;  wherefore  he  prays  judgment  of the  said  declara- 
tion ;  and  in  order  to  have  a  return  of  the  goods,  he  avowed 
taking  them  in  the  parish  of  St.  Martin  Ludgate  without,  in 
the  ward  of  Farringdon  without ;  because  the  pit.  from  — 
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Gh.  171.  to — -,  enjoyed  a  certain  messuage,  (described,)  under  a  de- 
Art.9.  mise  thereof,  made  to  him  by  the  deft.,  at  the  yearly  rent 
s^-v^'  of  £50,  payable  quarterly,  &c.  ;  and  £12  lOj.  for  oue  quar- 
ter, ending  — — ,  were  due,  of  which  the  deft-  on  —  — ,  re- 
ceived 50s.  parcel  thereof,  and  £10  residue  was,  and  still 
is  in  arrear  and  unpaid,  &c. ;  that  the  pit.  within  thirty 
days  before  the  said  time,  when,  &c. ;  to  wit,  on ,  fraudu- 
lently and  clandestinely  conveyed  away  the  said  goods  from 
the  said  demised  premises,  to  the  said  dwelling-house,  (the 
White  Swan,)  to  prevent  the  deft's.  distraining  the  same  for 
the  said  rent ;  and  because  the  said  £10  were  in  arrear  and 
unpaid  at  the  time  when,  &c.  the  deft,  well  avows  taking  the 
said  goods,  so  fraudulently  and  clandestinely  conveyed  away 
and  found  in  the  said  dwelling-house,  &c.  within  thirty  days, 
&c,  and  in  the  name  of  a  distress  for  the  said  rent. 

§  9.  The  pit-  replied,  and  said  the  deft,  ought  not  to  avow, 
Stc-  because  he,  (the  pit.)  at  any  time  before  or  since  said  feast- 
day,  time  of  payment,)  and  within  thirty  days,  &c.  did  not 
fraudulently  and  clandestinely  convey  away  the  said  goods 
&c.  in  manner  and  form  as  the  deft,  in  his  plea  alleged ; 
and  of  this  put  himself  upon  the  country-  To  this  the  deft. 
demurred,  and  prayed  judgment  and  a  return  of  the  goods, 
together  with  his  damages  and  costs ;  and  for  causes  of  de- 
murrer said  that  the  pit.  had  concluded  his.  said  plea,  by 
putting  himself  upon  the  country  ;  whereas  he  ought  to  have 
concluded  it,  by  praying  that  the  matter  therein  contained 
might  be  inquired  of  by  the  country ;  and  also  for  that  the 
said  plea  was  uncertain,  and  put  matter  in  issue  which  was  not 
issuable,  &c.  This  case  was  argued  three  different  times; 
and  the  court  held.  1.  The  declaration  was  bad,  ss  it  did  not 
state  a  place  (locus  in  quo)  in  which  the  goods  were  taken, 
as  it  ought  to  have  been  done,  that  the  deft,  might  know 
with  certainty,  to  what  he  is  to  answer.  Hence,  if  the  deft, 
had  demurred,  judgment  in  chief  must  have  been  given 
against  the  pit.  and  a  return  of  the  goods  awarded  ;  as  in 
Ward  v.  Saville,  and  Read  v.  Hawke,  above ;  but  this  ob- 
jection does  not  hold  now,  as  the  deft,  has  not  demurred,  but 
pleaded  over ;  so  cured  the  want  of  a  locus  in  quo. 

§  10.  2.  Deft's.  plea  is  good,  and  the  pit's,  replication  is 
bad;  as  he  has  said  nothing  to  the  plea,  but  has  traversed 
the  avowry,  which  is  not  traversable  ;  but  is  only  in  the  na- 
ture of  a  suggestion  in  order  to  have  a  return  of  the  goods. 
See  Foot's  case,  #c. 

§  11.  3.  The  court  held,  the  deft's.  plea  was  in  bar, 
though  it  pray  judgment  of  the  declaration.  The  plea  of 
cepit  in  alio  loco  is  a  plea  in  bar,  for  five  reasons :  1.  Be- 
cause the  place  in  replevin  is  of  the  essence  of  the  action  ; 
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2.  To  a  plea  in  abatement  you  cannot  object  to  any  defect    Cb.-171. 
in  the  declaration :  3.  Not  the  usage  to  verify  this  plea,  as  is     Art.  9. 
done  as  to  pleas  in  abatement;  nor  to  plead  in  four  days:  sa^-v*^>'. 
4.  Have  always  been  considered  aa  pleas  in  bar  c    A  plea 
in  bar  may  be  pleaded  in  abatement ;  but  a  plea  in  abate-  - 
ment  cannot  be  pleaded  in  bar :  5.  Not  a  plea  in  abatement 
"  because  whoever  pleads  in  abatement  must  shew  that  the 
pit.  can  have  a  better  writ ;  whereas  he  can  have  no  bet- 
ter writ,  in  the  present  case,  for  it  is  in  the  usual  form,  as 
appears  by  the  register,  fo.  81." 

§12.  Though  this  is  a  plea  in  bar,  it  was  objected,  it  was 
pleaded  only  in  abatement;  as  it  begins  by  praying  judgment 
of  the  declaration,  and  concludes  in  the  same  manner.  The 
court  said  there  were  only  two  cases  to  support  this  objec- 
tion, but  a  multitude  the  other  way.  Many  cases  cited ;  ■ 
and  this  is  a  plea,  pleaded  in  bar. 

§  13.  Second  objection,  as  the  pit.  in  his  replication  gave 
no  answer  to  the  plea,  but  only  to  the  suggestion  for  a  re- 
turn ;  and  the  deft,  demurred  where  he  should  have  taken 
judgment  on  nil  dicit,  the  deft,  had  discontinued  the  action ; 
i>ut  the  court  decided  il  was  no  discontinuance ;  for  it  is  ab- 
surd to  say  that  the  deft,  can  discontinue  the  pit's  action  by 
putting  in  a  defective  plea.    Special  judgment  for  tbe  deft. 

Where  the  parties  in  their  pleadings  agree  in  the  place  of 
distraining  for  rent  and  join  issue  on  the  pit's,  tenancy,  the 

filace  becomes  immaterial  if  the  goods  be  removed  from  the 
eased  premises,  and  distrained  in  thirty  days  after  the  rent 
is  due.     10  Johns.  R.  53. 

§  14.  See  sundry  forms  of  pleas  under  ibis  head  in  Sto- 
ry's pleadings,  with  valuable  notes,  pages  375,  fee,  English 
and  American  cases. 

§  15.  Abatement,  for  the  pit.  delivered  the  cattle  to  the  deft.  Rul.Eot. 
when,  &c.  and  prays  judgment  of  the  pit's,  writ,  because  "9j"^  In'- 

the  deft,  said  the  pit.  at ,  on  (time  and  place  of  taking,) 

delivered  the  said  cattle  to  the  said  D,  safely  to  keep  them 
to  the  pit's,  use,  by  virtue  of  which  delivery  the  deft.,  took 
them,  which  is  the  taking  complained  of;  in  which  case  the 
pit.  ought  to  bring  detinue,  and  not  replevin ;  hoc  parahu. 
Prays  judgment  of  the  writ.  Replication,  ought  not  to  abate, 
because  the  deft,  at,  &c.  took  mem  of  his  oan  wrong,  in  the 
form  in  which  the  pit.  complains,  &c. ;  without  this,  that  the 
pit.  delivered  them  to  the  deft,  in  the  form  in  which  he  hath 
alleged ;  hoc  paraivs.  Prays  his  writ  may  not  be  quashed. 
Rejoinder,  deft,  says  that  (he  pit.  did  deliver  them,  as  afore- 
said, to  the  deft,  in  the  form  in  which  he  above  in  pleading 
hath  alleged,  and  of  this  puts  himself,  &c. 

vol.  v.  68 
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Ch.  171.        $  16.  As  to  part,  plea  nan  ctpit,  and  as  to  the  residue,  cepit 

Art.  10.    m  alio  loco,  the  deft,  need  not  state  the  number  of  acre*  in 

•^*~v-^s  the  locus  m  qua,  nor  the  quality  of  the  land :  and  if  the  deft. 

6  Im.  Cl.       avow  taking  in  another  place,  and  do  not  traverse  that  in 

622,&Kt,5M.  tjje  count)  lt  jg  jjaj  on  general  demurrer. 

F.  n.  B.I68,      §  17.  If  the  deft  take  several  cows,  and  after  taken,  they 

i»8'  ~7  H-    nave  calves,  the  pit  shall  have  replevin  for  cows  and  calves. 

18'         If  the  deft,  claims  property  or  denies  his  taking,  and  the 

beast  dies,  or  is  sola  in  the  mean  time,  so  that  it  cannot  be 

returned,  and  issue  is  found  for  him,  he  has  all  in  damages. 

4  D.  ft  E.         §  1 8.  So,  on  avowry  for  rent,  the  tenant  may  plead  the 

sii,8fcpiford  payment  of  a  ground  rent  to  the  original  landlord,  where 

••  F1°tclier-    the  avowant  ought  to  have  paid  it. 

8Ea»t,34,         §  19.  It  seems  at  common  law,  an  avowry  for  rent  was 

g'.jy'T**   entire ;  and  the  deft,  in  replevin  making  the  avowry,  was 

D.  tc  k.ms.  obliged  to  prove  the  whole  claimed,  as  to  time  and  amount, 

'or  fail ;  but  by  1 1  G.  II.  Ch.  19,  s.  22,  he  may  avow  for  a 

longer  time,  as  twenty-seven  months,  and  prove  a  shorter,  as 

two  years:  bo,  for  half  a  year,  and  recover  a  quarter. 

Art.  10.  Pleas  in  bar.    These  are  of  four  kinds :  1 .  Non- 

ttpit :    2.  Justification  :    3.  Statute  of  limitations  :    4.  Avowry 

or  conusance, 

l  stra.507.-      §  l.  Nm  cepit  is  the  general  issue,  and  confines  the  issue 

^4 —  tr*      to  tne  ta^RS'     'c  admits  the  property  is  in  the  pit.,  and  hence 

11,  is— iP'   no  evidence  can  be  admitted  to  disprove  it.    This  plea,  too, 

Mot.  £.381.  confines  the  taking  to  the  place  named  in  the  declaration; 

7:2I^J»n'       and  the  deft's.  defence  is  good,  if  he  prove  die  taking  to  be 

*.  riewi^a  a^  mother  place ;  or  the  pit.  fails  on  issue  on  this  plea,  if  he 

Phil.  Erid.    do  not  prove  the  taking  where  he  has  laid  it,  provided  the 

iss,  1X6.      deft,  never  had  the  cattle  in  that  place  at  all ;  see  Walton  v. 

Kensop,  above.    But  if  the  pit.  can  prove  the  deft,  had  them 

in  the  place  laid,  he  will  have  judgment.    However,  if  the 

fact  be,  the  deft,  took  them  in  another  place,  and  only  had 

them  in  the  place  laid  in  the  declaration,  m  the  war/  to  pound, 

he  must  plead  and  shew  this  specially. 

§  2.  It  has  been  objected,  that  it  is  a  hardship  on  the  pit- 
to  be  obliged  to  prove  the  very  place  of  the  defPs.  taking,  as 
the  pit.  may  not  Know  it.  And  some  have  thought  it  a  suffi- 
cient answer  to  say,  strictly  he  is  not  bound  to  do  it,  as  it  is 
sufficient  for  him  to  prove  his  place  of  taking,  to  prove 
the  deft,  hoi  the  cattle  or  goods  at  the  place  the  pit.  lays. 
But  this  answer  does  not  appear  to  be  very  satisfactory,  as 
the  deft,  by  thus  pleading  specially,  he  had  the  cattle,  fee. 
at  the  place  only,  on  their  way  to  pound,  &c.  and  so  makes 
that  place  immaterial;  because  if  he  so  plead,  the  pit.  is 
driven  finally  to  prove  the  very  original  place  of  taking,  and 
this  may  be  a  hardship,  as  hie  is  driven  to  prove  the  very 
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place  where  hie  adsenary  did  hit  act.    For  instance,  the  deft.    Cb.  171. 
has  three,  fields  ;  north,  middle,  and  south,  and  takes  my    4rf.ll. 
cattle,  damage  feasant,  in  hia  north  field,  and  drive*  them  -i_#-,_,-%_, 
through  his  middle  and  south  fields,  and  the  highway  to  the 
pound;  I  bring  replevin,  and  knowing  only  that  he  bad  them 
on  the  road,  lay  his  taking  there.    By  such  special  plea,  he 
shews  he  had  them  there  only  on  their  way  to  the  pound,  but 
took  them  in  his  north  field ;  his  special  plea  prevails,  and 
my  action  is  defeated,    h  is  true,  I  may  bring  another  action 
of  replevin,  and  lay  the  taking  where  he  says  it  was ;  and  the 
action  laying  the  taking  in  the  road,  is  no  bar  to  my  second 
action,  as  the  places  of  taking  are  material  and  different. 

§3.  As  to  toe  cattle,  non  cepit.  As  to  the  beasts,  an  mow-  6  In,t-  Cl- 
ry,  when,  &c.  The  defts.,  D  and  E,  plead  as  to  taking  the  ***' 
said  cattle  of  the  pit. ;  did  not  take  them  as  the  pit.  complain- 
ed; and  of  this  put,  &c.,  and  issue:  and  as  to  taking  the 
pit's,  beasts  aforesaid,  the  said  D  well  avowed,  and  the  said 
E,  as  bailiff  of  the  said  D,  well  acknowledged  the  taking  the 
same  beasts,  in  the  sakl  place  in  which  they  are  supposed  to 
be  taken,  and  justly,  because  they  say,  so  stated  the  right 
to  take,  Slc. 

Abt.  11.  Juitijkation  by  deft.  This  admits  the  caption 
or  taking,  but  denies  the  injustice  of  it. 

§  1.  Of  this  kind  is  the  plea  claiming  property,  either  in  Saik.5,  Pre* 
the  deft,  himself,  or  in  a  stranger.     This  may  be  pleaded  in  5TJTedr" 
abatement  or  bar,  as  it  destroys  all  right  of  action  in  the  %  l«t.  oj, 
pit. ;  for  if  the  property  be  in  the  deft,  himself,  it  is  clear ;  Wildmui  v. 
and  if  in  a  stranger,  the  deft,  is  entitled  to  hold  the  goods  2™u}£*?, 
against  all  persons  but  the  stranger  himself;  and  so  has  a  cJ£  jj  475 
right  to  a  return.     Hence,  where  the  deft,  pleaded  that  at  Bacon1! 
the  time  of  the  taking,  the  property  was  in  Lord  North,  and  2J"*C*% 
not  in  the  pit.,  he  was  held  to  be  entided  to  a  return ;  and  j^Jj  si^m 
the  issue  is,  if  the  property  be  in  the  pit.    If  not  his,  it  must  a  ai.  v.  To- 
be  returned.  ril. 

§  2.  A  distinction  must  be  observed  between  a  justification 
and  an  avowry.  An  avowry  always  goes  for  a  return;  so, 
must  shew  a  right  at  the  time  it  is  made,  as  for  rent.  But  a 
justification  does  not  always  go  for  a  return ;  as  where  the 
original  taking  was  lawful,  but  the  detention  is  not  lawful  at 
the  time  of  the  plea  pleaded :  and  when  entitled  to  a  return, 
the  deft,  avows ;  when  not,  he  justifies.  As  if  an  officer  legal- 
ly seized  goods  on  execution,  the  debtor's  property,  ano  he 
brings  replevin  within  the  four  days,  the  officer  may  avow, 
as  be  is,  during  that  time,  entitled  to  a  return ;  but  if  he  ne- 
glect the  four  days  to  sell,  and  so  his  seizure  ceases  to  have 
effect;  and  after  the  debtor  brings  replevin,  the  officer  may 
putify  the  seizure ;  but  as  he  cannot  the  detention,  he  cannot 
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Ch.  171.  avow,  as  he  is  not  entitled  to  any  return  of  the  goods :  and 
Art,  12.  when  the  deft,  acts  as  bailiff  to  another,  he  is  net  said  to 
t^-v-^s  avow,  but  Co  make  cognizance ;  that  is,  instead  of  saying  he 
JEip.  11, IS.  bene  advocat  captivntm,  he  says  feene  cognovit  captionem.  And 
sal— 3Selw  wnen  tne  deft,  makes  cognizance  as  bailiff  of  J.  S.,  the  pit. 
1030.— 7  *  maV  traverse  his  being  bailiff.  Though  otherwise  in  trespass, 
Mod.  481.—  quart  claustim  fregil ;  for  m  this,  if  the  pit.  traverse  the  com- 
Cm^Sl  *°  manc^'  ne  admits  the  freehold  to  be  in  him  in  whom  it  is  al- 
bT^wheie  teged  to  be  ;  this  alone  bars  his  action.  But  even  in  trespass 
troernble  de  bonis  aspartate,  as  taking  the  pit's,  sheep,  and  the  deft, 
or  not,  6  hu.  justifies  damage  feasant,  as  servant  of  J.  S.,  the  pit.  may  tra- 
Hodflllit.-  ver8e  tne  command  or  authority;  for  though  J.  S.  may  have 
s*ik.  107, '  a  right  to  take  the  cattle,  yet  a  stranger,  who  has  no  autbo- 
Triviiian  c    rjty  from  him,  will  be  liable ;  but  a  consent  subsequent  is  an 

aSSTwa-  authority- 

lianu1  notes,        §3*  Statute  of  limitations.     By  this  act  it  is  provided, 

347,  e.  (among  other  things,)  that  no  person  shall  make  any  prescript 

Hui.  act,      tion,  title,  or  claim,  to  any  lands,  &c,  "  or  to  any  rents,  an- 

Aj^Lll*«jf*  TW**hes'  ar  portions  issuing  therefrom,  upon  the  possession  or 

3  1808.         seizin  of  his  or  their  ancestor  or  predecessor,  beyond  the 

term  of  sixty  years ;  and  by  the  act  of  1808,  the  time  is 

reduced  to  forty  yean. 

Mam.  act,         §  4.  By  this  act,  actions  of  replevin,  for  goods  or  cattle, 

*"*£.  13,        must  be  brought  "  within  six  years  next  after  the  cause  of 

such  actions  or  suits,  and  not  after."     Hence,  actio  non  ex- 

crevit  infra  sex  annos,  is  a  good  plea  in  bar  in  replevin. 

Art.  12.  Avowry.  §  1,  By  this,  the  deft*  admits  he  took 
the  beasts  or  goods,  and  states  the  cause  of  taking  them,  as 
well  to  justify  the  act  of  seizin,  as  to  have  a  return.  If  act- 
ing as  bailiff  or  servant  to  another,  he  is  said  to  make  cogni- 
zance.    It  must  answer  the  whole  declaration. 

§  2.  The  form  of  an  avowry ;  see  one  good  form  in  Bully- 
thorpe  v.  Turner,  art.  9,  above,  taking  goods  for  rent ;  ad- 
mits the  property  is  in  the  pit. 
E"nt'  tml*      Another  form  in  this  state,  damage  feasant,  when,  &c,  and 
^octei  *      tne  ^t"  we'^ avoW8  tne  raking  of  tne  said  gelding,  in  the  said 

'     place  called ;  because  he  says  the  same  place  contained 

*  s  Fhil.ETid.  ten  acres  of  land,  bounded ,  which  ten  acres,  at  the 

lie.— The»-  tjme  0f  the  said  taking,  were  the  freehold  of  the  said  D,  and 

roaken.\good  because1  the  said  gelding,  at  the  said  time,  was  found  in  the 

tltieinomni-  same  place  doing  damage,  and  eating  up  the  said  D's  grass 

bus;  Yriv.    there,  he  well  avows  the  taking  the  said  gelding  in  the  same 

place,  and  this  he  is  ready  to  verify ;  wherefore,  he  prays 

judgment,  and  a  return,  &c.     (Wherever  one  may  distrain, 

ne  may  avow  the  taking ;  2  Esp.  16.) 

§  3.  The  pits,  bar  to  this  avowry.  He  says  the  deft,  ought 
not  to  avow,  as  just,  the  taking  of  the  gelding  in  the  place; 
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because,  be  says,  the  gelding,  before  the  time  of  taking ;  to   Ch.  171. 

wt(,  on ,  against  the  pit's,  will,  neaped  oat  of  hit  custody,     Art.  13. 

into  the  highway,  on ,  and  by  reason  there  was  no  law-  s^-v^hs 

ful  fence  upon  the  said  ten  acres  of  lend,  nor  any  between  it 
and  the  said  highway,  the  gelding  went  into  the  ten  acres  of 
land,  without  the  knowledge,  and  against  the  pit's,  will,  and 
there  continued  until  the  deft,  took  him ;  and  so,  whatever 
damage  D  suffered,  was  then  done  and  occasioned  to  him  bj 
means  of  the  insufficiency  and  want  of  fence ;  all  which  the 
pit.  is  ready  to  verify :  wherefore,  he  prays  judgment,  and 
his  damages,  etc.  Held,  on  demurrer,  to  this  plea  in  bar ; 
though  correct  enough  in  form,  it  was  bftd  in  substance,  as  it 
did  not  shew  the  horse  was  lawfully  in  the  highway ;  and 
if  not,  the  owner  of  the  land  was  not  bound  by  law,  to  fence 
against  him.  But  this  last  point  does  not  appear  to  have 
been  fully  decided  in  this  state,  till  it  was  decided  in  the 
case  of  Rust  &  Low,  Ch.  66. 

8  4.  When  the  deft,  avows  damage  feasant  in  his  free-  •*■*•  c'- 
bold,  and  the  pit.  chums  it,  and  denies  the  deft,  has  it,  the  j^oid. 
question  is  on  the  deft. ;  as  where  he  pleads  the  place  was 
his  freehold,  and  he  took,  &c. ;  the  pit.  pleads  in  bar  the 
place  was  the  pit's,  freehold,  and  he  put  his  beasts  there,  as 
was  lawful  for  him  to  do,  and  the  deft,  took  them  unjustly, 
as  the  pit.  had  declared.    Without  thit,  the  place  was  the  defPs. 
freehold,  as  he  had  alleged ;  the  deft,  rejoined,  the  place  was 
his  freehold,  as  he  had  alleged,  and  of  this  put,  &c,  and 
issue.    As  the  deft,  originally  takes  and  claims  a  return, 
solely  on  the  ground  of  his  freehold,  this  is  the  very  point  to 
be  proved  and  found,  to  support  his  taking  and  claim.     As  ?j"P,1""0, 
the  deft,  in  replevin  is  to  have  a  return,  he  ought  to  make  a  A  lin*  Yel*| 
good  title  in  omnibus,  and  shew  a  clear  right  to  have  the  148.-5  Com. 
goods  5  1  Saund.  847,  b ;  Salk.  107.  D.  739. 

As  the  avowry  or  recognizance  is  in  the  nature  of  a  decla- 
ration, as  to  the  return,  it  ought  to  contain  sufficient  matter  to 
that  end ;  but  if  defective  in  form,  or  if  circumstance  of  time,  7  Co.  Batti' 
place,  &c.  be  omitted,  Buch  ommission  may  be  aided  by  the  *"•> p"  "* 
plea  of  the  other  party.  But  otherwise  of  a  defect  in  sub- 
stance ;  and  the  avowry  must  answer  every  material  part  of 
the  declaration ;  Weeks  ?.  Speed,  above. 

§  5.  Therefore,  if  the  declaration  be  for  taking  goods,  *  Mod.  401, 
chattels,  and  beasts,  and  theavowry  is  confined  to  the  taking  5™^'^ 
of  the  beasts,  it  will  be  bad  on  demurrer,  as  an  answer  only  Mod.  77. 
to  part. 

§  6.  By  4  Aon,  Ch.  16,  sect.  4,  any  pit.  in  replevin  may,  3Selw.iot9. 
with  leave  of  court,  plead  as  many  several  matters  thereto  as  TI8!}!;  Sm  p' 
■he  may  think  necessary  for  his  defence ;  and  an  avowant  is  FortTA.— 
a  deft,  within  the  statute,  and  may  plead  several  avowries,  Dong).  70S, 
with  leave  of  the  court.  a.  s. 
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Ch.  171.  §  7.  The  deft,  may  state  in  his  avowry,  that  the  hau  in 
Art.  12.  <fw  was  his  soil  andfreekold,  without  saying  he  had  an  estate 
^fy-^z  in  fee,  fee  tail,  or  for  life ;  and  that  he  took  the  pit's,  cattle, 
sseiw.ioai.  because  they  were  doing  damage  there.  But  if  the  deft, 
—l  Saund.  alleged  ne  jg  itized,  without  shewing  for  what  estate,  the 
Samd^rT*.'  avowry  will  be  bad,  on  special  demurrer,  for  uncertainty. 
HiiMe;.-  If  either  party  avows  or  justifies,  under  a  particular  estate, 
£?"  **tL\  tne  coroniencment  of  it  must  always  be  shewn ;  2  Bos.  & 
1t7  wT"  p*  359:  but  toe  deft*  mA7  justify  taking  damage  feasant  in 
kin*  v.  Eck-  trespass  on  his  possession. 

le>-  §  8.  Tenants  in  common  must  join  m  axomry,  for  taking 

sil.Bl-  380.  cattle  damage  feasant,  as  it  is  an  injury  to  the  postusion,  ana 
— s  Com.  D.  they  have  a  unity  of  possession ;  and  an  avowry  of  this  kind 
•^Spe™*'  is  in  the  nature  of  a  declaration  in  trespass,  for  an  injury 
-Is  D.  ft  e!  done  to  the  possession.  Bat  there  may  be  teverol  avowries 
J47.-3  Salk.  for  rent,  as  that  is  in  the  realty.  And  if  one  avow,  he  most 
D^T^t^lTo  also  make  cognizance  as  bailiff  of  his  companion ;  Willes  v. 
JohnTa.  Fletcher,  Cro.  El.  53,  was  denied  to  be  law.  There  is  no 
567— To  a-  likeness  in  this  case  to  that  of  commoners,  who  may  bring 
tow  en  law-  seVeral  actions  for  disturbing  their  right  of  common :  they 
ium*h\*A.  "  Dave  not  one  estate,  but  each  has  a  different  estate  within 
--jib.  &  E.  the  manor;"  an  injury  to  their  several  rights  of  common,  is 
***.  different  from  an  injury  to  the  land,  "  in  which  tenants  in 

common  have  but  one  estate."    If  three  tenants  in  common 
distrain  thirty  beasts,  each  must  avow  for  ten,  for  rent. 
Cuth.  340-      As  to  this  case,  Buller,  J.,  in  Culley  v.  Spearman,  observ- 
w£d'  B»!  ^  " lnere  tDe  rant  waB  expressly  granted  to  be  paid  in 
enud.-^ia1'  several  portions,  to  the  grantees,  who  had  several  title,  and 
Mod.  ss,  as.  each  a  power  of  distress  reserved  in  the  deed ;"  therefore, 
sr^o*"""   ^y  cou^  not  J0*0  'n  a  cognizance  for  the  rent.    A  general 
replication  to  an  avowry,  at  injuria  propria,  is  bad,  on  special 
demurrer. 
s>lk.  390,  S  9.  So,  parceners  join  in  avowries,  for  they  make  but  one 

fl^man  r-    heir ;  so,  also,  jomt-tenanti. 

X  Etc  48.  y  10.  If  the  cattle  of  a /em*  sole  be  taken,  and  she  marries, 

Boaro'e  and  *fc*  husband  alone  may  have  replevin,  for  by  the  marrige  her 
wife  t.  Mat-  personal  property  becomes  his  absolutely ;  but  if  she  join,  it 
***"•  is  well  enough  after  verdict. 

Barnei,  348.  §  \\.  Where  rent  is  due  to  husband  and  wife,  he  may 
— sCom.  d.  avow  a)on6j  but  ne  mu8t  s[ate  the  uuth  of  the  case,  that  the 
rent  is  due  to  him  and  his  wife,  and  aver  her  life,  and  so  that 
the  rent  is  due  to  him.  The  deft,  may  have  leave  to  with- 
draw his  avowry,  and  plead  property  in  a  stranger;  and  if 
the  pit.  declare  for  a  part  only  of  the  goods  or  cattle,  the 
deft,  suggests  a  title  to  have  a  return  of  the  rest,  &c.'  This 
rule  does  not  apply  in  this  state,  where  the  ph.  must  declare 
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before  the  goods  or  cattle  are  delivered  to  bun,  and  such  Ch.  171. 

only  are  delivered  to  him  as  he  declares  for;  Art.  12. 

§  12.  If  a  man  has  do  interest,  who  takes  n  distress,  he  -^^v^s 

cannot  avow  in  his  own  name ;  as  if  a  common  be  sur-  1  Roll.  318, 

charged,  the  juptrntor  of  it  cannot  avow  in  his  own  name ;  3>s* 

but  one  may  avow,  though  his  interest  is  determined  after 

the  distress,  and  before  replevin. 
£  13.  If  one  avow  he  took  as  bailiff  to  A,  this  the  pit.  may  £J_*5  Pl 

deny,  and  Bay  the  deft,  took  as  bailiff  to  B.  50—*  Lao. 

§  14.  If  one  deft,  plead  non  cepit,  the  other  may  make  sm. 

conusance  in  his  right ;  for  he  shall  not  lose  his  advantage  1  Roll.  390. 

or  defence  by  the  other's  plea. 
§  14.  If  the  deft's.  avowry  or  conusance  be  bad,  he  shall  5  *■■>»■  D- 

have  no  return,  though  the  pit's,  declaration  be  abated  for  740, 

some  defect  in  it. 
§  16.  The  avowry  need  not  be  for  the  same  thing  for  3Co.H — * 

which  the  taking  was ;  for  if  a  man  distrain  for  one  cause,  he  B»c- ***• 

may  afterwards  avow  for  any  other  cause,  for  which  the 

taking  was  justifiable.     4  Com.  D.  740 :  party  may  distrain 

for  rent  and  avow  for  fealty.     3  D.  &  E.  645. 

§  17.  If  the  deft,  avow  for  more  rent  than  is  due,  his  5  Com.  ». 
avowry  is  good  for  what  is  due.    Held,  on  demurrer }  but  if  ^^^Z1 
it  appear  the  avowant  has  title  only  to  two  parts  of  the  rent,  ^"'  *   ' 

the  whole  avowry  shall  abate.    This  principal  applies  also  Mayo. 
to  a  declaration ;  as  if  the  pit.  himself,  shew  he  has  no  cause 
of  action  for  a  part,  his  whole  writ  abates ;  but  it  is  error  if  I****; 0B. 
the  avowant  take  judgment  for  more  rent  than  is  due.     As  to  Joiinii  £~  6 
joint  and  several  avowants.  479. 

$  18.  In  bar  to  an  avowry  for  damage  feasant,  the  pit.  scom.  D. 
may  prescribe  for  a  way ;  but  he  must  shew  in  certain,  what  PI-  3,K.SS,p. 
way  he  claims ;  whether  for  hones,  or  carts,  &c. ;  and  the  ,*8- 
terminus  a  quo  and  ad  qwm ;  and  to  this  bar  the  defts.  may 
reply,  At  ton  tort,  and  traverse  the  prescription  ;  or  be  may 
acknowledge  the  way,  and  plead  the  trespass  was  extra 
■nam ;  and  if  the  deft,  traverse  the  prescription,   the  pit. 
shall  join  issue  on  the  traverse :    If  the  deft  plead  extra 
■dam,  the  pit.  may  rejoin  to  it,  non  cvlp. 

§  1 9.  After  issue  joined  Rooks  died,  and  on  motion  the  Cro.  El.  574, 
whole  court  held,  that  the  whole  writ  should  not  abate,  but  M,5,  ,K2j 
stand  good  against  Smith.    Rook's  death  was  entered  on  the  jt*g^jtb. 
record. 

§  20.  There  are  some  differences  between  replevin  and  s  **■  Bl.sao. 
trespass.  In  trespass,  if  the  deft,  justify  taking  cattle  damage  neadSigi 
feasant,  it  is  enough  for  him  to  plead  he  vat  postetted  of  the  $2,  65-    ' 
close,  and  that  the  cattle  were  doing  damage  ;  but  in   replevin, 
the  avowant  mutt  deduce  a  title  to  the  close.    In  trespass  any 
matter  of  excuse  in  a  pita  it  sufficient ;  hit  in  on  avowry  a  titlt 
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Ch.  171.   mutt  be  thean  ;  and  there  may  be  several  avowries  and  bars 

Art.  12.  thereto ;  and  the  principals  command  to  bis  servant  may  be 
k^^-v-*,^  traversed  in  replevin,  and  must  he  separately  traversed. 
Deft,  may  plead  double  in  replevin,  and  so  may  the  pit. 
in  bis  bar,  by  4  Ann,  Ch.  1 6.  The  avowry  need  not  be 
averred ;  but  one  merely  for  a  return,  the  pit.  cannot  contro- 
vert j  but  may  be  in  other  cases. 
American  Avowry  and  damage  feasant,  in  Ipswich,  pleaded  by  J. 

*****  **      Lowell.     See  this  avowry,  Story's  pleadings,  p.  408. 
•sTsTT.  §  21-  ^ar  A*"**)  and  land  between,  Jkc. ;   and   the  pit. 

"  says  that  the  deft,  ought  not  to  avow  the  taking  of  the  oxen 
in  the  place  where,  &c.  to  be  just,  because  he  says  that  the 

oxen,  before  the  time  when,  fee. ;  to  wit,  on ,  without 

his  knowledge  and  against  his  will,  escaped  out  of  his  said 
close,  enclosed  on  every  side  with  fence,  into  a  certain 
swamp,  in  W.  adjoining  to  his  close,  and  belonging  to  pro- 
prietors in  common,  other  than  the  defts.,  and  so  through 
and  beyond  said  swamp,  into  the  place  where,  &c.  by  rea- 
son there  was  no  lawful  fence  between  the  place  where  the 
oxen  were  taken,  and  the  swamp  the  oxen  went  into,  the 
place  where,  &c.,  and  there  continued  till  the  defts.  took 
them,  before  the  pit.  had  notice  of  their  being  in  the  place, 
where,  &c. ;  and  so  whatever  damages  the  defts.  suffered 
was  done  and  occasioned  by  them,  by  means  of  the  insuffi- 
ciency and  want  of  fence ;  and  all  this  the  pit.  is  ready  to 
verify,  wherefore,  &c. 

This  bar  is  correct  enough  in  form,  but  bad  in  principle ; 
for  the  reasons  stated,  Ch.  66,  a.  1,  Fences,  Town  v.  Dodge. 
it  Ma«.  R.  §  22.  Debt  on  a  replevin  bond.  Forfeiture  of  the  penalty 
40fl,Mattoon  confessed,  and  hearing  in  chancery  prayed.  Pit.  in  reple- 
*arce'  vin  had  been  nonsuited,  and  judgment  for  a  return ;  and 
damages  assessed  for  the  detention,  at  $510.  The  goods 
had  been  attached  on  mesne  process,  in  an  action,  Eaton  v. 
Pearce,  and  judgment  and  several  payments  made  on  it  by 
the  judgment  debtor,  and  the  deft,  claimed  deductions  on 
this  account  from  the  present  damages  to  be  assessed ;  also, 
a  sum  he  paid  as  damages  on  the  replevin  bond.  Held,  the 
judgment  creditor's  demand  on  the  sheriff,  (the  pit.)  would 
not  be  limited  to  the  debt,  ascertained  by  the  judgment,  and 
simple  interest  on  it ;  but  the  damages  recovered  on  the  re- 
plevin suit,  are  to  his  use,  to  secure  to  him  the  compensation 
given  by  the  statute  for  the  delay  be  has  met  with  in  ob- 
taining satisfaction,  by  reason  of  the  replevin.  Statute  gives 
twelve  per  cent,  on  the  goods  illegally  replevied,  or  six  on 
the  penalty  of  the  bond,  &c.  This  is  the  ptnalty,  when  the  pit. 
in  replevin  neglects  to  enter  and  to  prosecute.  In  other  cases 
damages  are  assessed  at  common  law,  six  per  cent,  on  the 
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value  of  the  goods,  per  annum,  if  the  pit.  in  replevin  has  act*  Ch.  171. 
ed  bona  fide,  but  by  mistake,  if  not  so,  twelve  per  cent.     An.   Art.  1 2. 
officer  has  his  fees,  tbe  judgment  creditor  his  judgment  and  iM*"v"^-' 
incident,  and  the  true  owner  of  the  goods  the  residue,  if  he 
has  made  no  terms  with  the  pit.  in  replevin.     In  the  dama- 
ges too,  are  included  the  value  of  the  goods,  deducting  from 
this  value  twelve  or  six  per  cent.,  the  damages  given  in  the 
action  of  replevin. 

Defls.  acknowledgt  as  bailiffs   of  the  freeholder,  for  damage  eim.Cl.MB. 
feasant,  the  taking  of  the  beasts  in  the  place  in  which,  &r.c. ; 
and  justly,  because  they  say,  long  before  the  time  in  which, 
&.c. ;  and  at  the  same  time  of  taking,  the  said  G.  H.  was  seized 

of ,  with  the  appurtenances  in  ;   and  because  the 

beasts  at  the  time  in  which,  &x.  were  in  the  place,  and  eat- 
ing the  grass  in  the  same  growing,  and  there  doing  damage, 
the  defts.  as  bailiffs  of  the  said  G.  H.  well  acknowledge  the 
taking  of  those  beasts  in  the  same  place,  for  the  damage 
aforesaid  so  there  done,  and  justly.  Being  bailiffs,  is  tra- 
versable. See  art.  11 ;  but  an  after  consent  is  an  authority 
to  the  bailiff. 

•   §  23.  Bar  to  avowry.    Disclaimer  and  tender  of  amends.  eioi.Cl.S3t. 
And  the  pit.  says  the  deft,  ought  not  to  avow,  for  the  reason  ~£? tw" 
before  alleged,  the  taking  of  the  beasts  in  the  place  in  which,  aututance. 
&c.  just ;  because  the  pit.  says  he  has  nothing,  nor  ever  had, 
nor  claims,  nor  ever  claimed  any  title  or  interest  in  the  twelve 

acres  of  land  with  the  appurtenances  called ;  nor  in  any 

part  of  the  same,  but  wholly  disclaims  all  title  thereto;  and 
that  the  said  beasts,  at  the  time  in  which,  &c.  entered  into  tbe 
twelve  acres  of  land  in  which,  &c.  and  eat  up  the  grass 
there  growing,  and  there  did  damage  involuntarily  and  - 
against  the  pit's,  will ;  and  he  says  that  immediately  after 
the  time  of  tbe  trespass,  above  supposed  to  be  done ;  to  wit, 
on ,  at ,  he  offered  to  pay  the  deft.  5s.  for  recom- 
pense and  satisfaction  for  the  trespass,  so  involuntary  and 
against  the  pit's,  will,  by  the  beasts  done,  which  5s.  were 
sufficient  recompense  and  amends  for  that  trespass ;  and  the 
pit.  further  says  that  the  deft,  refused  to  accept  the  same  5s. 
of  the  pit.,  and  this  he  is  ready  to  verify ;  wherefore  because 
the  deft,  above  acknowledges  the  taking  of  the  beasts,  in  the 
place  in  which,  Six.  he  prays  judgment,  &c.  To  this  plea  in 
oar  the  avowant  demurred,  and  had  judgment ;  because  the 
tender  of  amends  in  replevin  is  at  common  law,  and  not  on  the 
SI  Jam.  I. ;  and  ought  to  be  before  the  impounding. 

§  24.  Tender  of  amends  before  taking  of  a  distress,  makes  %  hut.  107.— 
it  unlawful ;  and  trespass  lies  for  taking  the  cattle  after  suf-  e  Init.  ci. 
ficient  amends  tendered.  Repl«Tln. 
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Ca.  1 71.       §  35.  Tender  of  amends  after  distress  and  before  impound- 
Art.  13.    ing,  makes  the  detainer  unlawful;  and  gives  the  pit.  a  right 

v^-v^*  of  action  for  detaining  the  cattle;  and  may  till  the  cattle  dc 

3Sehr.i036.  impounded.    Case  of  Pilkington. 

5  Eip.  100.        s  26.  The  31   Jam.  I.  is  confined  to  actions  of  trespass, 

and  does  not  extend  to  replevin.  The  substance  of  ibis  act, 
is  in  the  above  plea  in  bar ;  and  the  person  who  pleaded  it, 
probably  thought  this  act  extended  to  replevin ;  and  had  it 
done  so,  his  plea  was  correct. 

6  im.  Ci.  §  27.  Property  in  a  third  person  in  abatement.    Defts. 
533"              D.  and  E.,  avowry  by  D.  and  acknowledgment  by  E.  to 

have  a  return,  say  the  property,  &c.  was  in  one  N.  E. ; 
without  this,  that  it  was  in  the  pit.;  hor.paratus.    Judgment 

Bayed  of  the  writ,  and  to  have  a  return  of  the  beasts ;  and 
.  in  bis  own  right  well  avows,  and  E.  as  bailiff  of  D.  well 
acknowledges  the  taking  of  the  beasts  in  the  place  in  which, 
&c.  (place  described,)  is,  and  was,  at  the  time  of,  &c.  D's. 
soil  and  freehold,  there  the  beasts  taken,  damage  feasant,  &c. 
Pit.  replies  the  property  was  his,  and  issue.  This  is  the 
true  point  to  put  in  issue ;  for  if  the  property  be  not  in  the 
pit.,  the  defts.  must  have  a  return  on  their  first  or  prior  pos- 
letsim. 

Art.  13.  Causes  of  avmery. 

§  1.  These  are  numerous  in  England ;  but  few  here.  The 
general  principle  is,  however,  the  same  in  both  countries ; 
that  is,  wherever  a  party  may  distrain,  he  may  avow ;  that 
is,  justify  his  act,  in  distraining  for  taxes,  &c. ;  or  in  taking, 
damage  feasant,  and  to  claim  a  return  of  the  goods  or  cattle 
distrained :  so,  the  principle  is  the  same  in  both  on  which 
the  pit's,  right  to  the  property  general  or  special,  is  put  In 
issue  and  decided.  The  question  must  be,  if  the  pit's, 
property. 

§  2.  One  may  distrain  and  avow  for  rent  due  in  numerous 
cases,  in  England,  In  many  copyhold  cases ;  in  many  cases 
of  commons  in  the  waste  lands  of  the  lord;  many  cases  of 
amercements ;  in  numerous  cases  of  tolls'  due  on  passing 
ways;  in  fairs  and  markets;  for  the  use  of  ports  and 
quays ;  and  for  suits  and  services  in  various  courts,  &c. ; 
but  in  this  state  there  is  no  distraining,  and  of  course  no 
avowries  in  any  of  these  cases ;  for  reasons  stated  under  the 
heads  of  Rent,  Tolls,  Ways,  Fairs,  &c. 

Except  the  question  of  property,  general  or  special,  in  the 

Elt.  in  replevin,  which  often  arises  on  the  plain  question,  has 
e  such  property  ?  and  as  to  which  our  courts  proceed  on 
the  principles  of  the  common  law ;  our  distresses  and  avow- 
ries are  very  much  confined  to  these  few  cases;  to  wit, 
takings,  damage  feasant :  3.  To  distraining  for  taxes,  and  fines 
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of  various  kinds:   3.  Several  cases  in  which  statutes  autho-  Ch.  171. 
rise  distresses ;  but  in  the  nature  of  executions,  as  we  have     Art.  IS. 
no  distresses  for  rent.     The  many  pleas  applicable  to  the  ^^-v-^/ 
subject  in  England,  in  replevin ;  as  no  rent  in  arrear,  evic- 
tion, non  demittt,  turn  tenv.it,  tender  of  arrears,  &c.  have  no, 
place  here,  in  this  action  generally ;  but  they  have  in  covenant 
and  debt.     See  those  heads. 

§  3.  We  have  no  statutes  to  aid  distresses  for  rent,  and 
it  is  very  doubtful  if  they  would  be  practicable  in  England, 
without  the  aid  of  the  statute,  11  G.  II.  Ch.  19,  and  many 
others  passed  on  purpose  there,  not  adopted  here,  to  make 
this  remedy  practicable  there,  where  there  are  so  many 
tenants,  and  most  of  their  lands  are  rented  ;  and  so  a  sum- 
mary remedy,  as  well  as  by  action,  is  so  often  wanted. 
Here  we  have  but  very  few  tenants  paying  rents ;  and  the 
few  we  have  are  usually  at  the  halves,  or  on  shares,  or 
their  rents  are  due  and  demandable  yearly  or  quarterly  on 
simple  contracts,  or  leases  stipulating  a  certain  rent,  and  so 
to  be  recovered  on  plain  contracts.  If  the  deft,  avow  for 
a  part  of  a  year's  rent,  he  must  shew  the  residue  is  paid.  2 
Johns.  R.  446. 

$  4.  1.  As  to  lairing,  damage  feasant,  much  has  already 
been  written  in  these  pages ;  as  in  Ch.  2,  a.  5  ;  one  of  the 
remedies  by  the  acts  of  the  parties  largely  considered ;  and 
Ch.  132,  a.  7;  Ch.  75. 

§  5.  2.  Distresses  for  fines  and  taxes.  These  are  in  the 
nature  of  executions.  By  the  warrant  of  distress  the  officer 
takes  and  sells  the  party's  perianal  property  to  pay  his  fine, 
.or  tax,  and  for  want  thereof,  commits  his  body  to  prison. 
These  distresses  too,  have  been  pretty  largely  considered, 
in  considering  the  powers  and  duties  of  officers  on  execu- 
tions and  warrants  of  distress ;  and  titles  to  estates  by  exe- 
cutions, &.C.. 

3.  Several  casts  inahich  statutes  authorize  distraining! ;  these 
also  have  been  generally  considered. 

§  6.  On  the  whole,  except  cases  damage  feasant,  and  cases 
in  which  the  party  takes  the  goods  of  another,  and  detains 
them  on  account  of  some  lien  he  has  on  them,  for  some  ex- 
pense he  has  been  at  about  them,  we  have  no  proper  dis- 
tresses held  on  the  principles  of  the  common  law ;  that  is, 
taken,  seized  and  held  by  one  party,  to  compel  the  other  to 
make  some  satisfaction  for  some  wrong  done,  or  for  any  pay- 
ment withheld.  In  our  thousands  of  cases  of  tolls  on  bridges, 
turnpikes,  and  canals,  our  remedies  are  all  by  action,  for 
non-payment;  none  by  distress.  Fairs  and  markets,  with 
tolls,  we  have  none ;  no  tolls  in  our  ports,  or  at  our  wharves, 
that  can  be  distrained  for ;  no  amercements,  &c.  &c. 
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Ch.  171.  §  7.  But  we  have  some  cases  of  liens,  at  common  law,  in 
Art.  13.  which  a  party  may  take  goods,  and' detain  them,  belonging 
-,_0- ,  -%_  ■  to  another,  by  reason  of  some  charge  about  them,  the  law 
considers  as  a  fan  upon  them.  For  instance,  goods  of  A, 
shipwrecked,  are  cast  upon  my  land,  and  I  am  at  some  rea- 
sonable expense  to  preserve  them,  and  take  and  detain  them 
from  A,  the  owner,  till  he  pays  me  this  expense.  This  1 
may  do ;  and  if  he  brings  replevin  against  me,  1  mav  plead 
the  special  matter,  shew  my  right  to  retain  them,  ana  in  this 
action  avow  for  a  return  of  them,  in  order  to  hold  them  until 
my  lien  is  paid  and  discharged.  In  this  case  I  do  not  claim 
the  goods  as  mine ;  I  admit  them  to  be  A's,  but  subject  to  my 
lien  on  them.  Nor  do  I  hold  them,  to  sell  them  on  an  execu- 
tion, or  on  a  distress  warrant,  in  the  nature  of  one ;  but,  in 
fact,  the  law  pledges  them  to  me,  to  secure  to  me  the  pay- 
ment of  the  expense  I  have  incurred,  to  save  them  for  the 
owner.  And  this  is  the  case  of  all  goods  and  chattels,  and 
all  beasts,  on  which,  by  law,  the  deft,  has  his  lien;  if  reple- 
vied out  of  his  hands,  by  the  pit.  in  replevin,  the  deft,  may 
state  his  lien,  shew  how  it  arises  and  exists,  and  avow  for  a 
return  of  the  goods  or  beasts,  whereon  it  is,  at  all  times  be- 
fore it  is  discharged,  and  while  it  continues  in  force.  The 
frinciple  is  the  same,  and  simple  in  all  the  cases  of  liens, 
f  1  put  my  horse  up  at  a  public  inn,  and  bring  replevin  for 
him  against  the  inn-keeper,  before  I  have  paid  his  keeping, 
and  while  it  is  a  lien  on  him,  he  may  shew  this,  and  have  a 
return  so  long  as  this  keeping  is  not  paid.  So,  if  I  put  my 
goods  to  a  dyer  to  dye,  and  he  does  it,  he  will  have  them 
awarded  to  him  in  a  replevin  suit,  while  not  paid  bis  charge. 
Quite  numerous  are  the  cases  in  which  the  law  creates  and 
enforces  these  Hew ;  but  whether  a  lien  exists  or  not,  in  any 
case,  is  a  question  that  belongs  to  other  chapters,  as  those 
respecting  Bailments,  Factors, Freight,  Inns,  Liens,  &c.  Also, 
in  shewing  how  it  arises  and  fixes,  or  fastens,  on  the  thing, 
we  properly  turn  to  those  heads;  and  however  uniform  the 
principle  is,  as  a  ground  of  avowry  in  replevin,  the  ways  in 
which  liens  arise  and  fix  themselves  on  goods  or  beasts,  in 
the  bands  and  possession  of  bailiffs,  factors,  freighters,  inn- 
keepers, dyers,  smiths,  tailors,  and  others,  are  various. 

*  §  8.  Our  replevin  cases  then,  are  those  that  respect  pro- 
perty, general  or  special,  in  the  pit.  fyc.  ;  and  damage  feasant,  in- 
cluding the  fence  laws,  Hem,  fines,  and  taxes.  In  Story's 
Pleadings  are  a  few  forms  and  notes  respecting  rent,  but  he 
does  not  appear  to  have  found  any  American  case  on  this 
subject  of  rent.  Thus  limited  are  our  replevin  subjects,  pro- 
perly considered,  and  these  have  been  much  narrowed  here 
under  this  head  of  Replevin,  in  the  manner  before  mention- 
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ed.  Those  pleadings  do  not  include  any  distresses  for  fines  Ch.  171. 
and  taxes,  under  the  head  of  Replevin,  and  but  one  case  of  Art.  IS. 
liens.  What  evidence  proves  the  issue  in  replevin ;  see  Ch.  _»-  ,  -^_. 
91,  art.  7,  evidence  that  proves  the  issue. 

§  9.  In  this  case  many  authorities  are  cited,  and  on  the  *  *"■  *  p- 
whole,  from  a  view  of  them,  it  appears  to  have  been  decid-  £r^  r  aw" 
ed,  that  in  a  justification  of  a  trespass,  where  the  title  does  Eckiei  b  at. 
not  come  in  question,  possession  alone  may  be  pleaded,  but  in  in  a  note — 
an  avonry  or  conusance  in  replevin,  it  cannot ;  but  the  avow-  ^".^Kjf 
ant,  &c,  must  shew  a  title  to  have  a  return.    But  if  he  pray  OD  pjeaj. 
no  return,  but  only  justify  the  taking,  often  the  case  in  re-  1S9. 
plevin,  it  is  doubtful,  and  the  point  has  not  been  expressly 
decided,  whether  he  must  shew  a  tills,  or  may  rest  on  posses- 
sion only. 

$  1 0.  Com*  tn  .New  York.  If  the  replication  state  the  goods  ^J,01^;^ 
were  delivered  to  the  pit.  by  B,  for  safe  keeping,  and  that  ,„,%.  jpia. 
he  has  a  special  property,  or  authority  to  make  the  deposit,  toih. 
this  replication  is  bad ;  it  should  state  property  also  in  B. 
See  2  Johns.  R.  691 ;  5  do.  113. 

Replevin  lies  for  any  tortious  or  unlawful  taking  of  goods ;  ?ioh?J4*' 
and  not  merely  in  cases  of  distress.  So,  is  the  law,  general-  p. 'h-mV, 
ly,  in  Massachusetts ;  and  according  to  sect.  1 7,  for  illegally  Patridge.— 
detaining,  the  avowant  may  be  made  a  trespasser  ab  initio,  Jj^"***"  R> 
as  well  in  replevin  as  in  trespass. 

§11.  Casts  tn  Pennsylvania.  There  is  no  replevin  at  com-  IP*11* 1W* 
mon  law,  but  on  an  act  of  assembly,  and  that  does  not  recog-  Lawrence, 
nize  those  by  plaint  and  by  writ,  but  only  by  returnable 
writs   by  statute  law;  must  be  decided   in   the   Common 

Pleas ;  and  there  it  lies  whenever  a  man  claims  goods  in  the  22j£31  *' 

i         i-         i  mi  ■    i  •  ■  i        ™  i  snicker,  ul 

possession  of  another.     There  is  no  judicial  writ  at  prepno-  der-«iwriff.  - 
tate  probanda ;  trespass  against  the  sheriff;  he  cannot  justify  l  Dall.  Mi, 
under  a  writ  of  replevin,  if  he  refuse  the  deft,  in  replevin,  a  S™*00*  "' 
reasonable  time  for  finding  security  on  a  claim  of  property, 
before  the  goods  be  removed.    The  law  gives,  there,  the  re- 
medy by  distress  for  rent,  to  the  lessor  or  landlord ;  there- 
fore, the  sheriff  ought  to  see  the  security  is  good,  before  he 
returns  the  property  on  a  replevin.     The  goods  of  a  stranger 
'being  removed  before  the  distress,  they  cannot  be  pursued 
within  thirty  days.     No  evidence  ought  to  be  admitted  to  l  Dalt,  439, 
contradict  the  sheriff's  return  of  elongalur,  after  judgment  dt  44°- 
rtlomo  habendo,  in  replevin.     He  is  liable  for  the  sufficiency  '  D*u-  34B- 
of  the  sureties  in  the  replevin  bond,  at  the  end  of  the  suit,  JJj5"y  6 
when  the  landlord  has  established  his  right  to  the  rent  for 
which  the  distress  was  made.     The  value  of  the  distress  at  1 WL  341. 
the  time  of  the  replevin,  and  not  the  amount  of  the  rent  due, 
is  the  measure  of  damages.     And  goods  distrained  ought  to    . 
be  valued  before  they  are  delivered  on  replevin. 
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Ch.  171.        In  Connecticut,  goods  are  taken  by  attachment;  and  a  writ 
Art.  13.     of  replevin  to  replevy  them,  ii  not  an  adversary  suit,  but  a 
v^v^s  mandatory  precept,  to  be  directed  to  the  officer  that  attach- 
Kirbj,  *75,    ed,  directing  him  to  redeliver  the  goods  to  the  deft,  in  the 
SSSSil'     origmal  action)  to  notify  the  pit.  therein,  and  to  return  the 
^^        writ  of  replevin  to  the  court  to  which  the  attachment  was 
returnable ;  2.  On  granting  such  a  replevin,  the  justice  must 
take  bonds,  with  sufficient  surety,  to  the  pit  at  whose  suit 
the  goods  were  attached,  in  a  sum  sufficient  to  satisfy  the 
judgment  he  may  recover  in  such  suit;  3.  If  a  constable  seize 
certain  property  on  an  attachment,  in  favour  of  A,  and  reple- 
vin issues  against  the  constable  immediately,  without  refer- 
ring to  the  pit.  at  whose  suit  the  goods  were  taken  ;  and  con- 
tains also  an  action  of  trespass  against  the  constable,  for  a 
wrong  taking,  and  the  bond  on  replevin  is  taken  to  answer 
the  damage  the  constable  may  sustain ;  such  replevin  is  irre- 
gular and  illegal. 
*  Bo.,  fe  P.       §  1 2.  At  to  place.    Replevin  of  cattle  taken  in  A,  the  deft. 
crorahie  v.     avowe,J  tne  taking  in  A,  under  a  demise  of  certain  premises, 
Parkhurnt.—  of  which  B  was  a  part;  and  as  they  were  damage  feasant  in 
X  Fhii.  Et«l  B,  he  took  them,  and  in  the  way  to  the  pound,  drove  them 
128-  through  A.    Avowry  held  good  on  a  general  demurrer. 

Wiiie*,  57B,  §  1 3.  The  pit.  brought  replevin,  ana  the  deft,  avowed,  and 
°VPi  *  !?'._  stated  in  his  avowry,  he,  by  'lease  and  release,  in  considera- 
„!_  turn  of  an  annuity,  therein  mentioned,  conveyed  certain  pre- 

mises, containing  the  place  where,  fee  to  the  pit.  in  fee,  sub- 
ject to  a  rent  charge,  payable  to  the  deft.,  during  his  life, 
with  power  to  distrain  for  the  non-payment  of  the  annuity : 
and  that  by  force  of  the  lease  and  release,  and  of  the  statute, 
&c,  the  pit.  became  seized  b  fee,  &c,  and  so  justified  for 
a  distress  for  the  annuity.  Pleas  in  bar :  1.  The  pit.  never 
was  seized  in  fee,  &c. :  2.  (Admitting  the  deft,  did  by  lease, 
bargain  and  sell,  &c.,  to  the  pit.  for  a  year,)  that  at  the  time 
of  making  the  bargain  and  sale,  the  dell,  was  seized  only  for 
life,  the  reversion  in  fee  then  belonging  to  another,  travers- 
ing the  deft,  was  seized  of  the  reversion  in  fee ;  on  demurrer 
both  pleas  held  ill.  The  first,  because  it  denied  what  was 
before  admitted ;  and  because  it  traversed  only  a  conse- 
quence in  law :  Second,  because  it  admitted  the  deft,  had  an 
estate  sufficient  to  justify  the  distress.  For  in  the  first  plea, 
the  pit.  did  not  deny  tne  deft,  was  seized  in  fee  when  the 
lease  and  release  were  made ;  and  if  one  be  seized  in  fee, 
and  make  a  lease  and  release  to  another,  and  his  heirs,  he 
must  be  seized  in  fee ;  and  though  denied  in  the  second  plea, 
that  cannot  aid  the  first,  as  one  plea  cannot  be  taken  to 
help  another,  or  to  destroy  it,  but  every  plea  must  stand  or 
fall  by  itself. 
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§  14.  Replevin  against  a  deputy-sheriff  of  Cumberland,  Cs.  171. 
for  twenty-one  barrels  of  oil,  he  had  attached  as  the  proper-  Art.  13. 
ty  of  John  Page,  jun.,  at  the  suit  of  Thomas  Green,  his  ere-  v^-v^/ 
tutor.  Plea,  The  property  of  John  Page,  jun.,  and  Elijah  13  Mm.  h. 
Stearns,  attached  by  the  deft.,  and  traversed  the  pit's,  pro-  t^'J^.t; 
petty,  and  issue  joined.  The  issue  being  on  the  pit's,  pro-  ^  \  pj^' 
perty ;  held,  Stearns  was  a  competent  witness  to  prove  the  Evict.  63. 
property  in  himself,  and  in  Page,  jun. 

§15.  Bar  to  an  action  on  a  replevin  bond.     As  a  plea ;  the  14  Han.  R. 
pit.  in  replevin  entered  his  action  in  the  Common  Pleas,  and  •**!  Jewwy 
had  judgment  against  him,  and  appealed,  and  died  before  the  *'  enne'* 
court  appealed  to  sat.    Decided  on  demurrer  to  this  plea ; 
for  though  the  cause  of  action  survived,  it  was  not  the  duty 
of  the  administrator  of  the  pit.  in  replevin,  to  enter  and  pro- 
secute the  appeal,  until  summoned.    By  his  death  the  writ 
abated  at  common  law. 

§16.  Replevin  for  a  horse.  Deft,  pleaded  property  in  ii  Mm,.  R. 
George  Spencer;  pit.  replied  the  horse  was  his  property,  and  3io,G*t*i». 
thereon  issue.  In  a  suit  against  Spencer,  by  Jewell,  the  deft.,  ate'" 
a  constable,  attached  the  horse;  pit.  claimed  him  by  Spen- 
cer's sale  and  delivery.  This  the  deft,  attempted  to  prove 
fraudulent  and  void.  Spencer  hied  an  account  as  a  set-off 
against  Jewell's  note,  and  recovered  a  balance  against  Jew- 
ell, with  costs.  The  pit.  in  replevin,  said,  Jewell  was  not  a 
creditor  of  Spencer;  hence  had  no  right  to  avoid  his  sale  to 
the  pit.,  even  if  fraudulent  and  void  as  to  creditors ;  and  that 
the  constable  could  be  in  no  better  situation  than  Jewell  was. 
Held,  the  constable  might  avoid  the  sale  as  fraudulent  in  this 
replevin  suit,  though  after  the  judgment  in  Jewell  v.  Spencer, 
Gates,  the  pit.,  may  have  the  horse;  Jewell,  at  whose  suit 
attached,  having  no  right  to  an  execution.  So,  an  attaching 
officer  may  defend  his  attachment,  though  the  attaching  cre- 
ditor fail  to  get  a  judgment,  by  reason  of  a  set-off;  for  Jewell 
was  a  creditor  when  he  ordered  the  attachment. 

§17.  Replevin  of  goods.  Deft,  pleaded  property  in  him-  16  Mm.  It- 
self, at  administrator  of  R.  Rand's  estate,  protesting  he  did  369,  Badger 
not  take;  also,  nan  cepit,  protesting  the  property  was  in  him,  *'nd  /jtffi^, 
as  such  administrator.  Held:  1.  Replevin  lies  for  goods  r.  147, con- 
vnlaufiilly  detained,  though  not  tortiovsly  taken :  2.  If  A  sell  firmed.  So 
goods  to  a  minor,  on  a  credit,  and  he  as  such,  avoids  payment,  U^Jj^J-jt 
A  may  reclaim  the  goods  as  never  having  parted  with  the  ,0  ;n  &ew 
property.  The  officer  demanded  the  goods  for  Badger,  and  York,  Eng- 
at  his  request,  before  replevied.  Badger,  in  his  action  for  j*™** M  ,re- 
the  price,  attached  these  goods  as  Rand's,  who  died  pending  circnitconrt, 
that  action ;  and  the  deft.,  Phinney,  his  administrator,  came  see  s  Hau. 
in.  Hence,  urged,  Badger  had  confirmed  the  sale.  Badger  R-2S0,&c. 
was  induced  by  Rand's  representations,  to  think  he  was  of 
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.  age  when  he  sold  the  goods  to  him.  Cases  in  1 5th  and 
/  16th  Mass.  R.  will  probably  be  revised.  It  is  against  one 
of  the  soundest  principles  in  the  law,  to  change  the  posses- 
sion of  personal  property,  before  the  right  to  change  it  is 
proved :  the  possession  of  the  deft,  in  replevin,  is  prima  fade 
evidence  of  property. 

§  1 8.  Form*  of  declaration,  pita,  fyc.  Debt  on  replevin 
bond ;  breach  of  condition,  not  appearing  at  the  court  and 
prosecuting  his  suit  with  effect.  Plea,  the  cattle  were  dis- 
trained, damage  feasant,  and  not  for  rents  in  arrear,  &c. ;  7 
Wentw.  439.  For  sundry  forms  of  declarations,  avowries, 
pleas,  &c.  in  replevin,  see  7  Wentw.  37,  &c, ;  and  8  Wentw. 
1  to  161 ;  and  8  Wentw.  161  to  228  :  index  refers  to  nume- 
rous forms  in  other  authors,  ancient  and  modern.  As  to 
American  forms  in  replevin,  see  statutes  above  noticed,  and 
pleadings  ;  and  Story's  Pleadings,  p.  374  to  430. 


CHAPTER  CLXXII. 
ACTION  OF  TRESPASS. 


This  action  of  trespass  involves  in  it  a  vast  variety  of 
orms  of  principles  ana  of  evidence,  as  well  as  to  persons, 
as  to  real  and  personal  estates ;  yet  however,  this  action 
will  not  be  treated  very  extensively  here,  because  many 
matters  examined  and  decided  in  this  form  of  action,  are  al- 
ready in  print,  in  American  law  books,  in  a  digest  form ;  as 
Story's  Pleadings ;  also  many  points  decided  in  this  form  of 
action,  apply  better  to  certain  other  heads  or  branches  of 
the  law ;  therefore  many  cases  sued  in  trespass,  have  been 
already  considered,  as  the  material  points  decided  in  them 
applied ;  for  instance,  trespass  for  the  trespasses  of  the 
deft's.  cattle,  and  a  defect  in  theftncu,  was  the  material  mat- 
ter decided ;  such  a  case  comes  more  properly  under  the 
head  of  Fences  ;  so,  in  this  action,  the  material  question  often 
is,  What  evidence  proves  the  issue  ?  This  matter  is  then 
properly  arranged  under  the  heads  of  Evidence  and  Issue,  as 
in  Ch.91,  a.  8 :  so,  trespass  as  to  emblements,  containing  points 
peculiar  to  that  subject,  has  been  considered  in  treating  of  it, 
Ch.  76 :  so,  trespass  for  working  a  stray  beast,  comes  in 
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properly  in  considering  tbe  subjects  of  stray  beasts:  so,   Ch.  173. 
rights  of  ways,  and  other  easements,  and  rights  by  custom    Art.  1. 
or  prescription,  for  example,  are  often  decided  in  this  form  ^/w 
of  action ;  and  it  is  usually  better  to  arrange  the  case  ac- 
cording to  the  material  points  decided  in  it,  than  the  form  of 
the  action.     For  the  distinction  between  case  and  trespass, 
lee  Ch.  58  and  59. 

Art.  1.  General  principles. 

§  1.  This  action  is  clearly  grounded  in  fort,  and  on  posses-  5  Bac.  Abr. 
tian';  and  is  to  remedy  an  injury  to  \he  possession;  therefore  l!5'^J£eTl 
only  the  actual  possessor  of  land  can  nave  it ;  though  the  7e  'a_  8> 
lessor  may  have  cast  for  the  injury  done  to  his  reversion. 
Hence,  only  a  lessee  at  will  can  have  trespass  for  an  injury 
done  to  the  land,  during  the  continuance  of  his  estate :  so,  only 
tenant  at  ike.  halves :  so,  tenant  at  will  may  have  this  action  See  below, 
against  the  deft,  for  taking  the  pit's,  emblements.   Ch.  91,  a. 
8  :  so,  to  constitute  a  trespass,  ab  initio,  tbe  new  act  must  be 
proved  to  be  a  misfeasance, ;  must  be  voluntary  with  some  de- 
gree of  fault ;  must  be  more  than  mere  neglect.    Ch.  91,  a.  3  :  1  Hod.  140. 
is  a  formed  action. 

§  2.  But  one  may  have  this  action  on  general  or  special 

Eroperty :  so,  if  he  hafi  the  herbage .-  so,  for  trespass  in  a 
ignway,  if  he  own  the  soil :  so,  for  taking  his  goods,  though  st"-  1WM- 
returned :  Ch.  91,  a.  8 :  and  it  is  not  necessary  to  prove  a 
forcible  taking  of  the  goods.     10  Mass.  R.  125:  so,  it  lies 
for  working  a  stray.     Ch.  77,  a.  8. 

§  3.  So,  if  B's  cattle,  kept  by  his  servant  in  my  land,  tres-  Treipui 
pass  on  A's  land,  he  may  have  this  action  against  me ;  Ch.  f!  J)£|„ 
91,  a.  8 :  so,  tbe  inhabitants  of  a  town  may  nave  a  trespass  nmftattmct. 
against  one  of  them,  for  a  trespass  on  the  foam's  common ;  8  Co.  390, 
post;  so,  if  A,  tortiousty  cut  down  trees  on  my  land,  and  SKswdie- 
sell  tbe  wood  to  B,  and  he  employ  C,  to  carry  it  away,  I 
may  have  trespass  against  C ;  5  Mass.  R.  341 :  so,  if  jus- 
tices, in  the  sessions,  authorize  a  bridge  built  over  an  ancient 
navigable  river,  trespass  lies  against  the  builder.     10  Mass. 
R.  70:  so,  against  a  justice  issuing  execution  in  two  hours 
after  he  gives  judgment ;  356 :  so,  trespass  lies  for  mesne 
profits  taken,  when  the  pit.  has  a  right  of  entry ;  post ;  and 
Cb.  133 )  and  1  Wils.  118)2  Dougl.  584. 

§  4.  So,  if  1  grant  land  in  fee,  and  reserve  the  trees  for- 
ever, and  A  cut  them,  I  may  have  trespass;  Ch.  76,  a.  8 ; 
but  1  Ld.  Raym.  739 :  not  if  tbe  tenant's  cattle  bark  them. 

§  5.  Trespass  is  grounded  on  a  tortious  taking ;  tbe  viola-  JJf"|£ 
tion  of  the  pWs.  possession ;  proof  of  possession  then  in  the  L  £  ms.— 

Elt.  is  essential  to  support  it.     Trespass  lies  for  an  accidental  i  stra.  fide, 
urt ;  case  for  a  negligent  one.     If  one  take  goods  out  of  my 
virtual  possession,  trespass  lies.     3  Bl.  Com.  150.     As  to 
vol.  v.  70 
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Ca.  172.  injuries  W  personal  things  white  in  the  owner's 
Art.  1.     in  any  wise  making  them  worse,  if  the  act  be  immediately 
i_#~ .  ->^r   injurious,  and  attended  with  some  force,  trespass  vi  et  armit, 
is  the  proper  action.  152,  209:  when  consequential,  case  is. 
§  6.  He  who  has  general  property  in  goods,  has  the  legal 
possession,  by  construction ;  though  in  the  hands  of  the  car- 
SSeiw.iioe.  rier,  &c.  ana  may  have  this  action ;  5  Bac.  Abr.  158 :  and 
mb  r^'h*"     though  the  carrier,  be.  have  special  property.  159.    Hence, 
r.  Scon*.—   a  legatee  of  a  specific  legacy  has  a  genera/  property,  by  the 
4  D.  ft  E.      gift,  and  may  maintain  this  action  before  he  gets  possession ; 
489, 490,        159  ;  so,  is  the  executor's   case :  so,  if  A  give  me  his  goods 
MacMUer  k  at  York,  and  before  1  get  possession,  B  takes  them,  I  have 
«l,  trespass.     The  material  question  is,  what  is  a  constructive 

possession  t  As  in  this  case,  the  pit.  let  his  house  ready 
furnished  to  Lord  Montfort,  and  the  lease  contained  a  sche- 
dule of  the  furniture.  The  defts.  sheriffs,  on  an  execution 
against  Montfort,  took  part  of  the  furniture,  having  notice  it 
was  the  pit's,  property.  He  brought  trespass  against  them, . 
and  the  court  decided  it  did  not  lie ;  and  Lord  Kenyon  said, 
the  distinction  between  trespass  and  trover,  is  well  settled ; 
the  former  is  founded  on  possession;  the  latter  on  properly. 
Here  the  pit.  had  no  possession,  his  remedy  was  by  trover. 
In  the  case  of  the  carrier  there  is  a  mixed  possession ;  an 
actual  possession  p  him,  and  an  implied  possession  in  the 
owner ;  and  Buller,  J.  said,  the  carrier  is  the  servant  of  the 
owner,  in  law ;  and  the  possession  of  the  servant  is  the  pos- 
session of  the  master. 
Cro.  Jam-  §  7.    Even   a   tortious   possession  will    support    trespass 

OKir  V'  against  a  wrong-doer.  It  is  a  mere  possessory  action,  and 
John.  Ca.  y^ty  different  from  those  in  which  title  must  be  shewn ;  and 
lSSj  Wilde  being  founded  on  possession,  it  is  essential  the  pit.  be  in  pos* 
"■  C«ntiUon.  se8S;on  0f  (ne  property  at  the  lime  the  injury  is  done  to  it; 
and  possession  under  a  void  lease  supports  trespass  against 
a  wrong-doer.     1  East,  244,  Graham  v.  Peat. 

§  8.  Real  property,  trespass  to.  In  contemplation  of  law, 
every  man's  land  is  enclosed  by  a  fence  or  an  ideal  line ; 
so  that  the  law  considers  him  exclusively  possessed  within 
such  enclosure;  and  this  he  must  be,  to  support  trespass; 
which  is  an  unlawful  entry  on  another  man's  ground,  and 
3BL Com.  doing  some  damage  there ;  as  the  owner's  right  is  exclusive, 
*°°' s  "•  and  he  may  retain  the  sole  use  and  occupation  of  his  soil, 
every  entry,  then,  thereon  without  his  leave,  is  a  trespass, 
except  some  few  cases ;  as  stated  Ch.  3,  and  4 ;  and  Justifica- 
tion, post ;  and  Nusance,  &c.  There  is  in  every  unlawful 
entry,  damage  at  least,  in  treading  down  and  bruising  the 
pit's,  grass.    The  pit.  in  this  action  must  have  a  property 
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absolute  or  temporary,  in  the  soil,  or  herbage,  and  actual  pos-    Ca.  1 78. 
session  by  entry ;  at  least  he  must  have  a  lease  and  posses-     Art.  1. 
sion  of  the  vesture  and  herbage  of  the  land ;  but  a  commoner  ^^-v-^ ■ 
has  no  possession  that  enables  him  to  maintain  trespass :  so,  And  Dyer, 
an  heir,  before  entry,  cannot  have  this  action  against  an  aba-  *8&- 
tor ;  for  the  heir,  before  entry,  has  only  a  freehold  in  law  ;  £  Bmc.  Abr. 
and  the  disseizee  cannot  have  it,  but  for  the  act  of  disseizin ;  le  '> ia% 
not  for  any  after  thing,  till  he  re-enters,  and  then  the  law 
supposes  the  freehold  all  along  remaining  in  him. 

§  9.  Lord  Kenyon  said  in  this  case,  that  if  one  cut  my  9  D.  &  e. 
trees  and  die,  I  cannot  have  trespass  against  his  represents-  MSi  u"«- 
tives ;  for  Ik*  tort  dies  with  him ;  but  I  may  sue  for,  and  re-  J^_"'    "' 
cover  the  value  of  the  trees,  out  of  his  assets  or  estate ;  this 
owner  waiving  the  tort. 

In  some  cases  the  possessor  of  the  land  may  have  tres-  5  B*c-  Abr. 
pass  against  the  freeholder  thereof:  so,  a  bailee,  in  some 
cases,  against  the  bailor,  though  the  bailment  transfers  no 
genera/  property,  but  it  remains  in  the  bailor.     The  bar-  c™.  Jim. 
gainee  cannot  maintain  trespass  before  entry  and  actual  Mt™!j'ck 


§  10.   Where  it  is  not   trespass  to  enter  upon  another's  land.  3  B1-  Com- 
I  may  justify  entering  on  land  of  another  to  demand  or  pay  sia" 
money,  made  payable  by  him  upon  his  land :  so,  to  execute 
legal  process  :  so,  into  an  inn,  Without  the  "owner's  leave :  so, 
the  lessor  may  enter  to  distrain  for  rent,  where  this  remedy 
is  allowed:  so,  a  commoner  to  attend  his  cattle :  so,  a  re- 
versioner to  see  that  no  waste  is  committed :  so,  one  may, 
merely  to  bunt  ravenous  beasts  :  so,  the  poor  to  glean,  where 
gleaning  is  legal :  so,  one  who  has  a  right   of  way :  so,  6  Bac.  Abr. 
where  a  public  way  is  impassable.  iM.-Dougt. 

§11.  To  constitute  a  trespass,  the  act  causing  the  injury       '    ^^ 
must  be  voluntary,  and  with  some  degree  of  fault ;  for  if  done  Bectwitb  ».' 
involuntarily  and  without  fault,  no  action  lies ;  as  if  1  law-  shnrdike.-- 
fully  drive  A's  sheep  out  of  my  land,  with  a  small  dog,  and  Milton  r. 
he  pursues  them  into  the  pit's,  land  against  my  will,  and  Fanilfye' 
without  my  fault,  as  1  use  all  proper  means  to  call  him  in  as 
soon  as  the  sheep  are  driven  from  my  land,  trespass  does  > 

not  lie ;  but  otherwise  if  I  pass  A's  land,  not  legally  in  any  3  Lev.  37, 
path,  and  my  dog  kill  his  deer :  so,  it  lies  if  the  act  be  done  ^ le'y  "• 
by  mistake,  that  can  be  avoided  by  due  care ;  as  if  in  mow-  gEip.  si. 
ing  my  land,  I  mow  over  my  line,  and  cut  and  carry  away 
my  neighbour's  grass ;  here  is  some  fault. 

For  trespass  against  the  principals  for  the  acts  of  deputies,  ' I1-.  BU51. 
see  Officers  and  Offices,  Cb.  75.  There  is  no  right  to  glean  ^Zs'°' 
at  common  law ;  quere-  One  tenant  in  common  cannot  Selw.ioio.- 
have  trespass  against  another ;  and  if  the  jury  find  them  Cn>-  B. 157- 
tenants  in  common,  the  deft,  shall  have  judgment,  though 
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Ch.  173.  the  issue  be  found  against  him.    Trespass  as  to  trees,  Ch. 
Art.  2.     76,  a.  8. 
^Wf        Art.  2.   Trespass  ab  initio. 

3  jti.  Com.  §  l.  The  principle  is,  that  if  the  law  entrust  a  man  with 
n  V^^la  authority ;  as  to  hunt  wild  beasts  on  another's  land ;  to  enter 
Co.ano.~i  Hn  ■nn  i  t0  enier  his  tenant's  possession  to  demand  rent;  an 
D.  k  E.  34,  officer  to  enter  on  my  land  to  serve  a  writ  on  me,  or  to  attach 
^Tk^lls  my  property,  and  he  misbehaves  and  abuses  that  trust,  he 
Bac.  Abr.  becomes  a  trespasser  ab  initio ;  as  where  one  enters  an  inn, 
155.— Notto  and  attempts  to  remain  there  all  night  against  the  owner's 
attach  _  consent :  this  tortious  act  shall  relate  back,  and  make  his 
H 'narceVof  "rst  enuT  unlawful ;  but  a  bare  non-feasance,  as  not  paying 
™U/5  for  his  wine  he  called  for,  will  not  make  him  a  trespasser : 
TanD.69,  so,  one  who  hunts  a  fox  on  my  land  becomes  a  trespasser 
t^h'yn*  ab  initio,  if  he  dig  after  him ;  and  from  this  tortioui  act  the 
t  23._'  *'    law  judges  he  entered  for  this  unlawful  purpose ;  as  the  act 

Cowp.414 which  shews  such  bis  purpose  is  a  trespass,  he  shall  be 

Cro.  Jwn.  deemed  a  trespasser  ab  initio :  so,  if  one  take  a  stray  gelding 
^a^eV  and  ride  or  use  him,  he  is  a  trespasser  ab  initio ;  for  he  can- 
Goward'.       not  use  a  stray  beast,  except  in  case  of  Necessity,  or  for  the 

owner's  benefit,  as  to  milk  a  cow ;  nor  for  scouring  armour 

distrained,  to  preserve  it.     5  Bac.  155 ;  and  case  does  not 

lie ;  1  D.  &  E.  1,  Oxley  v.  Watts. 
Balk,  sat,         §  a.  So,  trespass  for  a  trespass  in  the  pit's,  house.    Plea, 
Smith— V'    took  damage  feasant,   and  the  taking  is  lawful  in  itself ;    but 
Will.  to,S3.  >f  deft,  convert  the  goods  to  his  own  use,  he  is  a  trespasser 

ub  initio. 
2  w.  ei.  §  3.  If  an  officer  attached  the  deft's.  goods  in  his  bouse 

'h™™-  an^  con'"006  —  possession  of  them  a  long  time ;  as  from 
f'  ei.  Com.'  J"ly  to  January ;  and  does  not  remove  them  to  a  place  of 
14, 10.— 1 1  safety,  he  is  a  trespasser  ab  initio,  as  here  is  an  abuse  of  the 
Eait,  395.      authority  the  law  gave  him  to  enter  and  attach.     He  ought 

to  remove  them  in  convenient  time. 
6  Bac.  Abr.       §  4.  So,  if  the  sheriff  do  not  return  a  returnable  writ,  he 
Job  ~~ r  ibi    D€C0— es  a  trespasser  ab  initio,  as  to  all  done  under  it,  though 
-lOJohna.R.  a  m ere  non-feasance ;  as  the  law  gives  the  power,  it  vigilantly 
263.  guards  the  exercise  of  it,  that  it  be  not  abused  or  misused: 

as  to  impounding  cattle. 
s  Co.  290,  §  5.  This  was  trespass  by  John  Vaux  t>.  Newman  and 
Six  c*rpen~  five  others.  They  entered  an  inn,  and  had  wine,  &c.  and 
better  ex-'  "f— —  to  pay.  Special  pleadings;  and  held,  they  were  not 
plained,  5  trespassers ;  and  in  this  case  these  principles  are  laid  down, 
Bac.  Abr.  l.  When  an  entry,  authority,  or  license  is  given  6y  law,  to 
Jf'^gSwi  any  one>  8I~  he  abuses  it,  he  is  a  trespasser  ab  initio ;  for 
authority,1  it  — e  'aw  judges  by  the  after  act,  quo  animo  he  entered  :  but 

apiuttbt  abuMtfit— Cro.  J.  1*8.— tCs-^tsa.— *  Camp.  HS. 
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S.  When  an  entry,  authority,  or  license  is  given  fry  the  parly,    Ch.  1 72. 
and  he  to  whom  given  abuses  it,  he  shall  be  punished;  but  is    Art\  3, 
not  a  trespasser  ab  initio ;  For  when  the  party  gives  an  autho-  <«^-v^s 
rity  or  license  himself,  to  do  a  thing,  he  cannot  for  nny  after 
cause,  punish  what  is  done  by  his  own  authority  or  license. 

§6.3.  But  if  he  who  enters  the  inn  commit  a  trespass,  as  if  1 1  Eut,3&4. 
he  carry  away  any  thing,  he  is  a  trespasser  ab  initio  ;  for  ~j  R"rr- 
the  law  holds  he  entered  for  this  end ;  and  also  the  act  done  |61' 
by  him,  which  shews  his  intent,  is  itttlf  a  trupatt. 

4.  Not  doing  cannot  make  the  party  authorized  or  li- 
censed by  law,  a  trespasser  ab  initio ;  "  because  not  doing  is  no 
trespass  ,-"  as  if  A  take  my  cattle  damage  feasant,  and  does 
not  deliver  them,  when  I  have  tendered  him,  in  season,  suffi- 
cient amends. 

§  7.  So,  the  deft,  is  not  a  trespasser  ab  initio,  where  he  &tr>-  861, 
does  nothing  subsequent  to  the  first  or  principal  act,  to  make  jjPJJ  c" 
him  one,  as  if  he  take  an  excessive  distress. 

§  8.  So,  an  officer  is  not  made  a  trespasser  by  after  acts  1D.AE. 
not  bis ;  as  where  one  seized  a  bankrupt's  goods,  on  execu-  ***>  ^^jS 
tion,  and  then  a  commission  issued,  and  then  he  sold  them.  le* ' 
Held  liable  only  in  trover,  and  not  in  trespass,  though  he 
had  notice ;  2  Esp.  75. 

§  9.  And  to  make  the  deft,  a  trespasser  ab  initio,  the  pit.  a  Win.  su. 
must  reply  the  special  matter  in  pleading ;  2  Chit,  on  Plead. 
388. 

§  10.  If  one  distrain  raw  hides,  and  tan  them,  he  is  a  tres-  Cro.El.783, 
passer  ab  initio,  as  he  wholly  changes  the  evidence  of  pro-  j*"nc°wb  *- 
perty.  So,  trespass  for  taking  and  converting  pit's,  hog.  viiu.  so 
Plea,  damagt  feasant.  Replication,  after  converted,  him  to  Leatherdale 
oV/Pt.  use.  Replication  is  good,ftr  converting,  in  the  decla-  ■*  8™p,«'- 
ration,  is  only  aggravation ;  in  the  replication,  material. 

Art.  3.  Further  English  cast)  in  which  trespass  lies,  or  not.  1  Cro.  143, 
$  1.  Hare  owned  the  land  in  fee,  and  let  it  to  the  other  three  Hfro*u*™* 

Elts.,  to  sow  at  the  halves,  he  to  find  half  the  seed,  and  have  J^^m  b«- 
alf  the  grain  when  reaped;  and  they  to  manure,  find  the  low.'— If  A 
other  half  of  the  seed,  and  have  the  other  half  of  the  grain ;  ict  h>*  land 
and  after  they  had  sowed  the  land,  A  entered,  by  the  deft's.  5*  'wl"*1* 
command,  and  spoiled  part  of  the  corn,  &c. ;  and  for  this  a[one  btu 
entry  and  spoiling,  the  action  was  brought.    Held,  this  let-  treip*» ;  s 
ting  the  land  lo  the  halves,  was  no  lease,  and  Hare  alone  \'£a*'  R" 
should  have  brought  the  action  as  to  breaking  the  close,  and 
he  and  the  three  other  pits,  joined  as  to  spoiling  the  com, 
being  tenants  in  common ;  but  otherwise,  if  for  two  or  three 
crops ;  writ  abated.     But  quere. 

If  A  break  and  enter  the  wife's  close,  and  mow  and  carry  Cro.  H.  M, 
away  the  bay  there  produced,  she  and  her  husband  may  Co*toon  «• 
have  trespass ;   but  if  A  carry  away  hay  only,  not  said  CMtUDe- 
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Ca.  173.  zokence  it  coma,  it  is  otherwise ;  and  Arundel  v.  Short,  Cro. 
^r*.  3.  El.  133. 
v^-v-^;  §2.  If  the  pit.  have  an  exclusive  right  to  cut  turves  in 
3  Burr.  1826.  another's  land,  he  may  have  trespass.  So,  if  he  be  entitled  to 
rr*^^T:  the  com,  grass,  and  underwood  of  land. 
*,  Mickreth.  So,  if  A  agreed  with  the  owner  of  the  land  to  plough  and 
Bai.  n.  f.  sow  '*»  &Qd  therefor  to  have  half  of  the  crop,  and  give  the 
86.  other  half  to  the  owner,  and  he  agrees  to  this,  A  may  have 

trespass  for  treading  down  the  corn.    Half  to  the  owner  is 
by  way  of  rent. 
Cro.  E1.4S1,      §  3,  An  ancient  meadow  of  eighty  acres,  was  annually  al- 
^jj*^-      lotted  among  the  owners.    The  year  of  the  trespass  by  the 
2^7**"*"     deft.,  the  lot  whereon  he  entered  and  took,  &c.,  the  hay, 
was  allotted  and  assigned  to  the  pit.  for  a  year.     Held,  he 
could  maintain  quart  dausum /regit ;  for  by  the  allotment,  it 
was  the  proper  soil  and  freehold  for  the  pit.  for  the  time. 
So,  where  parceners  occupy  by  turns, 
obit,  60*,       §4.  June  6,  1804,  the  pit.  agreed  with  the  deft,  to  buy 
WuUwotth.  ?rass'  atanc'ing  m  flk  close,  the  pit.  to  mow  and  make  it  into 
w        nay,  but  no  tune  fixed  when  to  begin.    The  deft,  retained 
possession  of  the  close.     Before  the  pit.  did  any  act  to  carry 
the  agreement  into  effect,  the  deft,  refused  to  complete  it, 
and  sold  the  grass  to  A  ;  he,  the  deft.,  directed  to  cut  and 
carry  it  away.     Pit.  brought  quart  clautvm  /regit,  and  stal- 
ed the  close  was  in  his  possession.    So  thought  the  court 
generally,  and  he  entitled  to  recover.     But  the  court  thought 
mat  as  the  agreement  was  by  parol,  it  was  discharged  by 
parol,  while  it  remained  executory ;  so  the  pit.  could  not  re- 
cover. 
8m.  1238,        6  5.  The  pit-  declared  in  trespass  on  his  possession;  the 
^yflnhr  l'  ma'ie3  l'l'ei  an^  gives  colour  to  the  pit. ;  he  replies  a* 

1 104.— *  *  injuria  sua  propria,  and  traverses  the  title  set  up  by  the  deft. 
Gip.  W.  Deft,  demurred.  Judgment,  the  replication  is  good,  for  it 
lays  the  deft's.  title  out  of  the  case,  (as  the  pit.  traversed  it, 
and  deft,  demurred,  he  admitted  the  traverse.)  The  deft's. 
title  being  out  of  the  case,  the  action  rests  on  the  pit's,  pot- 
session,  sufficient  against  a  wrong-doer,  and  the  pit.  need  not 
reply  a  title. 
SEut,  154,  6  6.  A  granted  liberty,  license,  power  and  authority  to  B, 
PaSt**  &*»L  m°  n'3  heirs,  to  build  a  bridge  on  A's  land,  and  B  covenant- 
ed to  build  the  bridge  for  public  use,'  and  to  repair  it,  and 
not  to  demand  toll.  Held,  the  property  in  the  materials 
of  the  bridge,  when  built,  and  dedicated  to  the  public,  still 
continued  in  B,  subject  to  the  public's  right  of  passage ;  and 
when  severed  and  taken  away  by  a  wrong-doer,  B  might 
maintain  trespass  against  him  for  the  asportation.  The  pit's. 
property  in  the  materials  "  was  only  suspended  by  the  use 


,d  by  Google 


LIES  OR  NOT.  559 

of  them  by  the  public,  while  in  the  form  of  a  bridge ;  when  Ch.  173. 
those  materials  ceased  to  be  parts  of  the  bridge,"  they  be-  Art.  3. 
came  the  pit's,  exclusive  property.  v^-v-^' 

§  7.  Where  taking  damage  feasant  bars  trespass ;  see  Ch. 
136,  a.  16,  Distresses,  Hutchins  v.  Chambers;  Vasper  v. 
Eddows. 

So,  trespasses  as  to  fisheries ;  see  Fisheries,  Ch.  68. 

So,  for  trespass  against  officers,  as  sheriffs,  &c. ;  see  Of- 
ficers and  Offices.  Ch.  75,  &c. ;  and  Jurisdiction,  Ch.  65, 
Ch.  148,  a.  1. 

§  8.  Generally,  trespass  lies,  and  is  a  voluntary,  unlawful, 
and  unnecessary  disturbance  of  another  in  the  lawful  and 
actual  possession  of  his  real  property ;  or  of  him  who  has 
the  general  property  in  personal  property,  which  draws  to 
it  possession  in  law,  as  to  strangers ;  or  who  has  special  pro- 
perty therein,  and  is  answerable  over  to  the  general  owner. 

§9.  It  lies  for  an  injury  done  by  one  or  more,  attended  F-N.B.1M, 
with  force,  actual  or  implied ;  but  not  for  an  injury  occasion-  *"-— J*** 
ed  by  a  fraudulent  act,  not  accompanied  by  force,  actual  or  ui^-stn. 
implied ;  nor  if  but  a  non-feasandfe ;  for  where  there  is  no  035,  sss, 
act,  there  is  no  force,  nor  can  there  be  any  force  but  where  Sf^lL*' 
a  tortmu  act  is  done.     Trespass  can  be  Drought  by  none  SJV's^T 
but  the  person  to  whom  the  injury  is  done.    If  a  child  be  Cm.  Ei.no. 
falsely  imprisoned,  it  only  can  sue ;  the  parent  can  recover 
but  for  the  loss  of  service.     So,  if  my  servant  be  beaten. 
So,  if  the  wife  be  beaten,  &c.  See  Damages,  Ch.  38,  Russel 
v.  Corne  &  al. 

§  1 0.  And  if  my  right  of  action  of  trespass  accrue,  I  retain  e  Con.  D. 
it,  though  I  part  with  my  estate  in  the  land  or  goods.  37fl- 

§  II.  Custcm-koust  officers  ;  trespass  lies  against  them  for  it-  sW.Bl.8ie. 
Itgal  seizures.     For  breaking  and  entering  the  pit's,  house,  rrS*1^- 
under  a  warrant  of  the  commissioners  of  eicise,  obtained  on  tock*.fiami- 
the  deft's.  own  information,  that  he  suspected  teas  were  con-  der*.-i  Ciio. 
cealed  in  or  about  the  pit's,  house,  where  no  such  goods  666^4  Wai. 
were  found :  so,  for  a  wrong  seizure,  though  probable  cause ;  J£jj^ ,    ~ 
3  Stra.  830 :   so,  for  entering  the  pit's.  Bouse,  and  search-  Brook  b  al. 
ing  for  prohibited  goods,  and  found  none.    Verdict,  £300  —2  W.  bj. 
damages  against  them,  though  they  did  but  little  damage,  1S61- 
and  a  new  trial  refused,  where  the  special  matter  is  in  evi- 
dence; Wood  v.  Chessall.    Measure  of  damages,  Ch.  173, 
a.  9,  s.  37 ;  3  H.  Bl.  8 1 3,  Salomon  v.  Gordon ;  Henshaw  v. 
Pleasance. 

$  13.  Trespass  for  impounding  the  pit's,  mare.     Plea,  da-  s  Wili.  M, 
mage  feasant,  &c.  in  a  certain  forest.     The  pit.  replied,  and  SjJjV^ 
shewed  his  right  of  common  in  the  place  in  which,  &c.    The 
defts.  rejoined,  the  mare  was  mangy,  and  doing  damage ;  and 
therefore  they  took  and  impounded  her,  because  she  was 


,d  ^  Google 


5M  TRESPASS. 

Ca.  173.    wrongfully  aid  unlawfully  in  the  forest.   The  plu  surrejoin- 

Art.  3.      ed,  ami  traversed,  the  mare  was  wrongfully  and  unlawfully 

t^~v~*~>   in  the  forest.     The  defis.  took  issue  on  the  traverse,  demur* 

rer,  and  joinder.     Held,  the  defts.  rejoinder  was  a  departure 

from  their  plea :  faults  in  the  pleadings  of  both  parties :  but 

whoever  makes  the  first  default  must  have  judgment  against 

him. 

i  s»ik.  B4i,      §  i3.  Where,  in  entering  a  man's  close,  there  is  only  force 

Goddard  — '  **  'ow*  ne  cannot  1*7  hands  on  the  person  entering,  before 

t  itut.  316—  he  requests  him  to  depart,  and  he  refuses  or  neglects  to  leave 

8  D.  k  E.78.  it ;  and  if  he  lay  hands  on  him  before  this  request  is  made, 

—l  Saund.    tae  owner  or  possessor  of  the  close  is  a  trespasser,  and  tresv 

pass  lies  against  him ;  but  otherwise,  if  the  person  enter  with 

actual  force, 

4  1).  LT,.  §  14.  Trespass  will  not  lie  in  England  for  entering  a  house 

&Q3'  in  Canada,  because  the  action  is  tocaL 

I  Eut,  139,  §  is.  Trespass  lies  against  a  landlord  who  makes  a  dis- 
?**>  Ether-  tress  for  rent,  and  then  turns  the  tenant's  family  out  of  poa- 
plewell.         session,  and  keeps  possession  of  the  premises  on  which  he 

impounds  the  distress,  by  locking  up  the  house,  and  keeping 
the  key,  &c.  But  held,  also,  a  person  may  distrain  for  one 
thing  as  a  debt,  and  justify  for  another  as  rent  in  arrear. 
Deft,  continued  in  possession  even  after  the  rent  was  paid. 
But  trespass  does  not  lie  for  the  excess  of  a  distress,  but 
case;  1  Burr.  690  ;  2  Stra.  851  ;  and  see  7  D.  &  E.  654 ; 
except  the  thing  be  of  certain  value,  as  gold  or  silver. 
8  D.  &  E.  §  1 6.  A  suspecting  B  had  robbed  him,  took  him  and  deli- 

sis,  stone-  vered  him  into  the  charge  of  a  constable  present  Held,  if 
ifct!**  *  B  °*  innocenti  he  may  have  trespass  against  A.     It  was  ob- 

jected, the  action  should  have  been  case,  for  making  a  false 
and  malicious  charge.  But  held,  as  the  deft.,  without  just 
cause,  suspected  the  pit.,  and  seized  him,  and  delivered  him 
over  to  the  constable,  it  was  an  immediate  trespass,  and  false 
imprisonment.  Judgment  for  the  pit.  But  the  deft,  only 
applied  to  a  magistrate  for  a  warrant,  stating  his  suspicion  on 
oath,  and  the  deft,  had  been  arrested  by  the  constable  on 
that  warrant,  no  doubt ;  according  to  all  the  authorities,  the 
action,  if  any,  must  have  been  case,  for  a  malicious  prosecution. 

II  Man.  R-  §17.  Owner  of  the  land,  tenant  at  will.  Clautwn  frtgti  lies 
S19>  Starr  n  where  the  injury  affects  the  permanent  value  of  the  estate, 
JJ^j*'       '    as  cutting  down  trees,  destruction  of  buildings,  &c.    The 

owner,  in  his  declaration  in  trespass,  charged  the  deft,  with 
trespass  on  land  his  tenant  at  will  possessed ;  with  breaking 
and  entering  his  close,  at  divers  times,  in  Newton,  destroying 
buildings,  fences,  and  subverting  the  soil,  &c.  Plea,  1.  Ge- 
neral issue  :  2.  To  the  first  count,  (special)  that  the  building, 
and  fence,  and  gate,  were  on  the  deft's.  land,  adjoining  that 
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detcribed  in  the  first  count,  and  he  removed  them,  Jlc  Pits.  Ca.  172. 
traversed,  they  were  on  the  deft's.  close,  and  issue.  To  the  Art.  4. 
second  count,  the  deft,  pleaded :  2.  That  the  place  in  which,  v^-v^/ 
&c-,  was  his  own  close.  The  pits,  traversed  this  fact,  and 
issue.  Verdict  for  the  pits,  on  all  the  issues.  At  the  time 
of  the  trespass,  May,  1812,  one  Hooker  occupied  the  close, 
and  lived  in  the  house  on  it,  having  hired  it  of  the  pit.,  by  & 
parol  lease,  and  continued  so  to  occupy  till  Nov.  1812 :  the 
deft,  overturned  the  small  building  in  May,  1812,  while  the 
premises  were  so  possessed  by  Hooker,  ft  was  soon  replac- 
ed; May,  1813,  deft,  overturned  it  again,  and  removed  it 
some  rods,  and  left  it  on  the  pit's,  land,  and  then  look  up  the 
fence  and  gate,  and  removed  them  off  the  land,  and  plough- 
ed it.  Objection,  it  should  have  been  cote,  as  the  pits,  were 
not  in  actual  possession.  But  held,  as  above,  trespass  lay, 
mainly  on  the  ancient  authorities.  It  may  be  observed,  the 
pits,  had  had  actual  possession,  and  a  right  of  entry  at  the 
time  of  the  trespass.  But  on  all  the  authorities,  ancient  and 
modern,  quere ;  see  Ch.  172,  art.  7,  s.  10,  13,  27,  and  other 
cases. 

§  1 8.  Trespass  for  taking  and  carrying  away  "  mahogany  it  Mm.  B. 
tables,  chairs,  and   bureau,"   not  specifying  the   number.  6j"5t  Kch- 
Held,  well  enough  after  verdict,  for  the  jury  must  have  had  J^1(^a^' 
evidence  of  the  number  of  the  several  articles  taken ;  at 
least,  they  would  have  found  damages  only  for  so  many  as 
were  proved. 

§  19.  One  having  special  property  in  a  chattel,  may  have  it  Hut.  R. 
trespass  against  him  who  takes  it  out  of  his  possession;  as  ?l6>  Co*ine 
where  the  master  of  a  vessel  had  a  lien  on  a  barrel  of  flour,  gnoi^"  *' 
for  his  freight,  and  delivered  it  to  A,  to  keep,  with  directions 
not  to  deliver  it  till  the  freight,  and  balance  of  price  were 
paid.     The  court  thought,  on  the  whole,  A  had  such  a  spe- 
cial property  as  would  support  trespass.     Cowing,  who  look 
it,  had  paid  most  of  the  price  to  the  master. 

§  20.  If  the  pit.  sue  the  deft,  for  an  assault,  fee,  and  it  lSEa*t,4ll, 
appears  to  the  court  he  may  be  tried  for  a  felony,  the  pit.  Cw*y  t. 
cannot  proceed  till  he  proves  the  deft,  has  been  tried  for  it,      "*"' 
or  lor  the  crime :  but  tried  for  it,  acquitted  or  convicted,  the 
pit,  may  proceed.     The  record  of  conviction  or  acquittal  is 
conclusive  evidence  that  there  has  been  a  trial  of  the  deft. 
for  the  specific  offence.    And  if  one  indicted  for  an  assault, 
plead  guilty,  the  record  is  conclusive  against  him,  in  an  ac- 
tion for  damages;  2  Phil.  Evid.  145. 

Art.  4.  American  case*  in  trespass,  not  printed. 

§  1.  This  was  an  action  of  trespass,  brought  by  the  town  Middiww, 
of  Sudbury  against  the  defts.  for  cutting  trees  on  the  (wen's  tofomV* 
lands.    The  action  was  brought  on  a  statute,  which  gave  a  How  fc  «i. 
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Cit.  172.  penalty  for  cutting  trees  on  lands  in  which  the  trespassers 
Art.  4.  nad  no  right,  title,  or  privilege ;  as  the  defts.  were  inhabitants 
^^^v^_.  of  (he  town,  the  court  held,  that  it  could  not  be  said  they 
had  no  right  or  title  in  these  town  lands;  hence,  this  statute 
action  could  not  be  supported ;  but  after  several  arguments, 
the  court  gave  leave  to  the  pits,  to  amend,  and  to  change  the 
action  into  trespass  at  common  lam,  and  judgment  for  the  town ; 
and  on  error  brought  it  was  affirmed. 

§  2.  In  this  case  these  material  points  were  decided:  1. 
The  case  proves  that  an  action  on  a  penal  statute  may  be 
changed  into  one  at  common  law,  by  leave  to  amend. 

2.  That  the  inhabitants  of  a  town  may  sue  on  inhabitant^ 
for  a  trespass  on  the  town's  lands,  though  he  is  tenant  m 
common,  or  has  some  right  and  title  therein  ;  and  though  the 
inhabitants,  pits,  prima  facie  include  all  the  inhabitants.  If 
the  lessee  hold  over  after  warned  out,  the  lessor  may  have 
trespass  against  him.  The  lessor  after  the  term  is  ended, 
may  enter  at  pleasure  and  order  the  lessee  out.  Decided, 
A.  D.  1780;  14  Mass.  R.  491. 
§  3.  This  w.is  trespass  for  breaking,  &c.  the  pit's,  close, 
NoTurm  cafled  the  neck,  bounded,  &c.,  and  taking  and  carrying 
Tme*,  1803,  away  one  hundred  and  twenty  tons  of  rocks.  Plea,  as  to 
Inhabitants  force,  &c.  not  guilty  and  issue  ;  and  as  to  entering  the  said 
M  ^wud  *"  c'ose»  taking,  and  carrying  away  the  said  rocks,  Jkc.  actio 
nwt,  &c. ;  because  the  said  Wild  says,  that  the  said  inhabi- 
tants at  a  legal  meeting,  &c.  July  3,  1 797,  appointed  A,  B, 
C,  D,  &:  E,  a  committee,  "  to  regulate  the  digging  and  taking 
away  rocks  and  dirt  from  the  said  neck,"  etc. ;  and  that  at 
said  meeting  it  was  further  voted  and  resolved,  that  no  per- 
son shall  be  allowed  to  dig  or  take  away  rocks  or  dirt  from 
said  neck,  &c,  only  by  direction,  or  under  such  restrictions 
as  the  said  committee  shall  establish ;  and  that  November 
4,  1797,  a  major  part  of  the  said  committee,  at  said  Salem, 
granted  leave  and  liberty  to  one  Jonathan  Pierce,  to  take 
and  carry  away  a  certain  large  rock,  within  said  neck, 
which  lay,  &c. ;  that  December  21,  1801,  the  said  Pierce 
bargained,  sold,  and  conveyed  the  said  rock  to  said  Wild ; 

that  he  there  afterwards,  on ,  split  it  to  pieces,  and  carried 

it  away,  as  he  lawfully  might  do,  which  was  the  same  trespass; 
hocporatw,  by  Parsons.  Pits,  replied,  precludi  now,  &c. ;  be- 
cause protesting  a  majority  of  the  said  committee  had  no  power 
to  act  in  the  premises ;  and  that  the  said  Pierce  did  not  bargain, 
sell,  and  convey  said  rock  to  said  Wild;  for  plea,  in  reply- 
ing, say,  that  a  major  part  of  the  said  committee,  did  not  grant 
leave  and  liberty  to  the  said  Pierce,  to  take  and  carry  away 
said  large  rock ;  hoc  paratus,  by  N.  Dane.  Rejoinder,  did 
grant  leave,  &c.  and  issue.     The  court  said,  that  if  this  issue 
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be  found  for  the  deft,  yet  the  pits,  must  have  judgment;  for  Ch.  173. 
the  bar  was  bad  on  the  face  of  it,  as  it  was  clear  a  joint     Art.  4. 
power  being  given  to  the  said  committee,  a  major  part  could  \^-v"^/ 
not  act :  2.  Also,  the  committee  only  had  power  to  make  «  J"*Jf*  **, 
regulations :  And  3.  Parol  evidence  to  prove  the  sale  of  the  ^  %£'_' 
rock  to  Pierce,  was  objected  to  and  rejected  ;  as  the  deft,  wiliu,  its. 
claimed  an  interest  in  and  out  of  the  land,  it  could  be  proved  but 
in  writing,  by  the  statute  of  frauds :  4.  if  the  replication  be  to 
a  particular  point,  as  here  it  was,  hoc  paratus  is  proper,  on 
the  authorities ;  especially  5  Bacon's  Abr.  206,  207 ;  Willes,  Cooper  r. 
52,  &c  Monk- 

6  4.  This  was  an  action  of  trespass,  for  breaking  and  en-  Maw.  Sup'r. 
tenng  the  pit's,  warehouse,  tearing  off  the  lock  and  boards  S^itm** 
from  it,  and  carrying  away  certain  goods  described.  Deft.  Middlesex,' 
Butler,  being  a  deputy-sheriff,  pleaded  not  guilty,  and  Spar-  Bridge  v. 
hawk  pleaded  a  special  justification,  under  process  of  attach-  ^>"*»wk  * 
inent,  judgment,  and  execution.  In  Story's  Pleadings,  p. 
630,  631,  ifcc.  are  pleas  substantially  the  same.  This  was  a 
warehouse  at  some  considerable  distance,  from  a  dwelling- 
house,  and  the  officer  broke  open  the  warehouse,  on  mesne 
process,  and  Sparhawk  assisted  and  engaged  to  indemnify 
the  officer ;  and,  on  the  execution,  the  officer  adjourned  the 
sale  to  another  town,  and  sale  was  made  there,  &c.  S. 
pleaded  the  whole  process  from  suing  out  the  original  writ, 
to  the  sales  on  the  execution,  included.  Judgment  for  the 
defts-  The  court,  on  the  whole,  thought  the  officer  might 
break  open  such  a  warehouse  on  mesne  process.  1  Sid. 
186,  Penton  v.  Brown.  And  held,  the  adjournment  was  le- 
gal ;  also,  to  make  an  attachment  of  goods,  the  officer  must 
remove  them,  or  agree  with  the  owner  for  store  room,  so  as 
for  the  officer  to  have  legal  possession  thereof;  that  if  the 
officer  was  a  trespasser,  Sparhawk  was  one ;  that  if  thesaid 
adjournment  only  was  illegal,  the  officer  was  a  trespasser 
only  as  to  such  part  of  the  goods  as  were  sold  at  the  adjourn- 
ment. Gushing,  C.  J.  thought  the  officer  could  not  justify 
the  breaking  the  warehouse  without  a  previous  request  to 
open ;  but  the  case  in  Sid.  1 86,  is  otherwise ;  also,  if  Bridge 
was  entitled  to  some  damages  for  the  breaking,  he  was  not 
to  any  for  the  goods,  as  they  were  applied  lo  his  debt. 

§  5.  This  was  trespass,  assault,  and  battery,  and  cruelly  Mmi-  8-J-c- 
beating  the  pit.,  &c. ;  and  for  taking  with  force  and  arms  ,!Jg*  t£^'x 
fifty-five  pounds  of  coffee  from  him,  and  converting  it,  &c. ;  Motk  r. 
and  for  taking  also,  two  hogsheads  of  molasses,  &c.  Jewett.— 

The  deft,  as  to  the  beating,  &c.  justified  moderate  correc-  "jjjjj  g*J 
tion,  and  as  to  the  coffee  and  molasses,  detainer  for  freight.  pn/(  offence. 
Replication,  of  his  own  wrong  and  without  such  cause,  and  16  Man.  B. 
issue.     Special  pleadings  in  this  action,  Story's  Pleadings,  365i 3TO- 
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Ch.  173.    pages,  480,  481,  550,  551.     In  this  action  il  mi  held,  that  a 
Art.  4.     master  of  a  vessel  has  a  right  by  law,  reasonably  to  correct 
.^^-v«w  his  seamen  for  disobedience  of  his  orders,  or  for  misbe- 
haviour ;  and  Sullivan  said,  he  had  a  right  to  beat  a  seaman 
till  he  complied  with  his  reasonable  orders.     There  were 
several  issues  joined :  1.  As  to  the  assault  and  battery,  the 
jury  found  the  deft  not  guilty ;  as  to  the  coffee  and  molasses, 
they  found  for  the  pit. ;  as  to  the  moderate  correction  the 
deft,  opened  and  closed. 
Mbm.s.j.C-      §  6.  The  deft,  was  defaulted  in  the  action,  (trespass,)  No- 
l?8l  Euot   vember.  *779*     Tnis  tepm>  June  I781i tne  PlL  moved  for  a 
stev«aion  v.  writ  of  inquiry  of  damages,  as  to  which  only  "one  or  two  in- 
Htinea.        stances  could  be  recollected  in  this  state ;  the  writ  was  allow- 
ed.    It  was  then  moved,  notice  issue  to  the  party  defaulted, 
but  denied ;  for  he  ought  to  be  attending  his  suit  in  court. 
No  writ  in  fact  issued ;  but  the  jury  in  court  for  the  term 
made  the  inquiry  and  assessed  the  damages,  on  evidence 
produced  by  the  parties.    No  other  jury  or  form  is  necessa- 
ry in  our  practice. 
Man.  S.J.C.      §  ?•  This  was  tre.vpass,  for  that  Murry  broke  and  entered 
July,  n&5,     the  pit's,  close  called  Reed's  meadow,  in  Boothbay,  cut  and 
*££?"  Tvl^  carried  away  the  grass,  &c.   The  deft,  pleaded  his  close,  soil, 
lartonc.         and  freehold.     Pit.  replied,  his  close,  soil,  and  freehold  ;  and 
Murry.  traversed  the   deft's.   close,   soil,   and  freehold,   and   issue. 

Deft,  opened  and  proceeded  to  prove  hxs  right  of  miry,  when 
he  entered  to  take  the  hay,  and  then  his  tide. — Facts,  there 
was  a  piece  of  meadow  in  Boothbay,  about  fourteen  acres, 
which  about  1736,  sixteen  persons  took  possession  of,  and 
divided  among  them,  by  parol,  and  moiled  several  years, 
according  to  this  division.  The  pit's,  ancestor  was  one  of 
them,  and  one  Bryant  was  another.  He  sold  his  sixteenth 
part  to  Ed.  Brown)  be  1739,  made  a  deed  of  this  sixteenth 
part  and  of  other  lands  to  the  firtt  minister  that  should  be 
settled  in  Boothbay,  and  delivered  the  deed  to  some  of  the 
inhabitants,  there  being  no  minister  at  that  time.  Some  of 
them  entered  and  mowed  the  grass  several  years ;  but  not 
without  interruption  from  Fullerton.  1760,  Sylvester  Gard- 
ner claimed  the  land  under  the  Plymouth  company,  and 
gave  Fullerton  a  deed  of  two  hundred  acres,  including  said 
meadow,  which  two  hundred  acres  he  enclosed  and  had  un- 
interrupted possession  of  many  years.  1 766,  Murry  entered 
into  a  contract  to  preach  for  the  inhabitants  of  Boothbay, 
and  continued  to  preach  there  accordingly  ten  or  eleven 
years ;  bat  was  never  regularly  ordained.  Held,  he  was 
the  frit  stilled  minister.  As  a  case  of  evidence,  see  this  ac- 
tion, Ch.  90,  a.  1 ;  Ch.  91,  a.  8. 
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§  8.  This  was  trespass  for  a  trespass  in  1793,  in  about  two  Ca.  179. 
acres  of  land   near  Wiscasset  meeting-house.     The  defts.     Art.  4. 
claimed  it  as  part  of  a  one  hundred  acre  lot,  number  fire.  ._^-\^^^ 
The  pits,  denied  it   waa  any  part  of  that  lot ;  bat  said  it  Man.  s.j.c. 
was  common  land  unsold  by  the  pits.,  the  Wiscasset  com-  ^^B5, 
pany.  The  defts.  pleaded  *<&  and  freehold  in  Mrs.  Churchill,  -waiiwi'i  A: 
formerly  Baker's  widow;  and  that  theyentered  in    1793,  ai. *.Pa™>n» 
by  her  command,  and  lawfully  did  the  trespass  complained  *  ■L 
of.     Replication,  the  pits'.  ><nl  and  freehold,  and  traversed 
her  soil  and  freehold,  and  issue.     The  defts.  opened  and  at- 
tempted to  prove  possession  by  her  within  twenty  years,  in 
order  to  prove  her  right  of  entry  at  the  time  of  the  trespass, 
and  then  attempted  to  prove  her  tide ;  they  produced  a  vote 
of  this  company  in  1774,  empowering  their  clerk  to  sell  lot 
number  five,  to  Zebulon  Baker,  and  the  clerk  gave  him  a 
deed  accordingly.     In  1778,  he  devised  it  to  his.  widow, 
since  Mrs.  Churchill,  and  died  in  1786,  living  on  the  said 
lot.    But  it  appeared  that  John  Sevey  and  one  Bradbury 
held  and  had  enclosed  these  two  acres,  claiming  them  at  thexr 
osm,  when  Baker  made  his  will  and  when  he  died ;  but  since 
ceased  to  claim.    This  appeared  from  the  deft's;  own  wit- 
nesses.   Held,  1.  The  possession  of  Sevey  and  Bradbury 
being  advent,  and  on  claim  in  their  own  right,  Baker  was 
ditpostessed,  and  so  his  will  could  not  any  more  than  his 
deed  operate  to  pass  the  land  from  him ;  hence,  it  descended 
to  his  heirs  :  and  2.  They  must  sue  for  it;  for  though  Baker 
might  have  entered  on  Sevey  and  Bradbury,  when  he  made 
his  will,  &c,  and  so  might  have  maintained  trespass  against 
them,  yet  the  law  would  not  suffer  him  to  sell  or  pass  away 
Ait  disputed  right ;  and  this  was  by  the  policy  of  the  law, 
which  will  not  allow  a  man  to  sell  a  lawsuit. 

But  Parsons,  for  the  defts.  contended  that  when  Baker 
made  his  will  he  had  been  dispossessed  but  about  ten  years, 
and  so  he  had  a  right  of  entry,  and  might  have  maintained 
trespass ;  that  he  was  only  dispossessed,  and  not  disseized  ; 
so,  his  will  or  deed  valid ;  and  cited  a  case  in  Burr.  R. ;  but 
the  court  denied  the  distinction,  and  said  it  had  been  often 
decided  in  this  state,  that  if  one  be  ditpotsetitd  only,  his  deed 
or  will  is  void. 

Then  it  was  urged  that  the  pits,  were  stranger'  to  the  dis- 
possession of  Sevey  and  Bradbury,  not  claiming  any  thing 
under  them ;  and  so  ought  not  to  be  allowed  to  shew  it  in  evi- 
dence ;  for  if  a  pit.  deeded  away  bis  right  to  a  stranger  to 
the  suit,  the  deft,  cannot  shew  it  unless  he  hold  under  the 
stranger ;  and  so  is  privy  to  bis  title :  but  3.  The  court  said 
the  defts.  pleaded  title  in  Mrs.  Churchill,  and  they  must  be 
held  to  prove  it ;  bat  quaere,  as  to  this  last  point,  if  the  dis. 
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Cm.  172.  seizin  or  dispossession  by  Sevey  and  B.  had  not  appeared 
Art.  4.     against  the  defts,  from  their  own  shewing  or  evidence,  could 

t^-^-^s  the  pits,  have  been  admitted  to  give  evidence  of  such  dis- 
possession in  stronger*,  and  so  put  the  defts.  to  answer  for 
the  acts  of  third  persons,  strangers  to  both  parties?  Shall 
the  pits,  take  advantage  of  the  act  of  a  stranger,  when  they 
cannot  be  prejudiced  by  his  act  1  May  not  these  disposses- 
sions of  strangers  be  a  surprise  on  a  party  at  the  trial  T 

Mau.  S.J.C.       R  9.  Trespass,  assault  and  battery.    All  plead  severally, 

™? Si,  -»ig»iHy- 

Tho-'Emei?       Facts. — June   term,    1795,  John  Emerson  and    Joseph 

">n,  Jr.  v.      Emerson,  were  indicted  for  assaulting  and  beating  one  Gould, 

Rojer  Baich  anc;  a  warrant  issued  from  this  court  to  lake  them,  and  was 

en'    delivered  to  the  said  Batch,  as  a  constable  of  TopsGeld,  to 

arrest  tbem.    They,  December  3,  1795,  kept  at  the  house 

of  their  father,  Thomas  Emerson,  where  the  pit.  and  his 

brother  Billy  also  kept.     About  one  of  the  clock  in  the 

morning  said  Balch,  with  four  assistants,  went  to  arrest  the 

said  John  and  Joseph,  and  followed  John  into  the  house, 

and  when  the  pit-  came  out,  followed  him  and  seized  him 

for  Joseph,  as  was  said ;  and  hove  him  down  and  bruised 

him  considerably ;  sent  for  a  candle  and  rope  to  bind  bim ; 

but  on  bringing  the  candle  found  it  was  Thomas,  and  not 

Joseph,  and  so  let  him  go. 

On  the  pit's,  opening  it  appeared  there  was  no  evidence 
against  two  of  the  defts.,  their  names  were  struck  out  of  the 
writ  by  order  of  the  court ;  and  they  were  admitted  as  wit- 
nesses. The  defence  of  the  constable  and  other  two  defts. 
was,  that  Thomas,  to  draw  off  the  officer  from  arresting 
John  and  Joseph,  assumed  the  appearance  of  Joseph,  and 
artfully  fled  and  drew  the  officer  and  assistants  after  him, 
and  therefore  if  he  suffered  any  injury,  he  brought  it  upon 
himself  by  his  own  voluntary  act;  so,  volenti  nonfit  injuria. 
The  court  held,  1.  That  if  this  appeared  from  the  evidence 
to  be  the  fact,  the  jury  might  find  the  defts.  not  guilty :  2. 
That  this  might  be  given  in  evidence  on  the  general  issue. 
When  Thomas  was  discovered  and  accused  of  serving  them 
a  trick,  to  let  his  brothers  escape,  he  made  no  reply ;  and 
on  the  whole,'the  jury  believed  the  contrivance,  ana  found 
the  defts.  not  guilty. 

§  10.  In  the  above  case,  the  father,  the  owner  of  the 
house,  brought  trespass ;  as  stated,  Ch.  65,  a.  1 1 ,  Emerson  v. 
Balch  &  al. 
Lincoln,  Trespass  quart  clavsum  /regit,  damages   laid   under  £4, 

Man.  s.J. c.  brought  before  a  justice  of  the  peace,  and  brought  to  the 
17OT  Wood  Common  Pleas  by  plea  of  title,  and  to  the  Supreme  Judicial 
r>.  Parion*.     Court  by  demurrer.     The  action  was  dismissed  because  a 
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justice  of  (he  peace  baa  no  jurisdiction  in  qvare  claumun  fre-  Ch.  1 73. 
git,  in  any  case.  The  allegation  itself,  the  deft,  has  broken  Art.  4. 
the  pit's,  close,  involves  title  to  real  estate ;  but  see  an  after  i^^-v-^/ 
statute. 

§  11.  This  was  trespass  for  throning  down  the  pit's.  m«m.  8.J.C. 
fence,  in  the  town  of  Portland,  1796.  There  was  added  thirty  '"jr1™. 
feet  to  the  north  side  of  a  town  war,  and  they  supposed  thir-  Emmaoi*  *. 
ty  feet  was  discontinued  the  south  side,  and  by  the  select-  Smith  ft  »i. 
men  conveyed  by  deed  to  Elisha  Turner,  the  land  on  which 
the  way  was  supposed  to  be  discontinued,  and  Turner  con- 
veyed the  same  to  the  pit.,  Emmonds. 

The  deft's.  first  pica,  was  not  guilty,  and  the  second,  that 
the  place  where,  was  a  highway,  (supposing  the  thirty  feet 
the  south  side  was  not  discontinued;)  and  that  the  said 
fence  was  a  nusance  on  the  said  way,  and  bo  justified. 

The  replication  made  a  new  assignment,  saying  the  locus  m 
quo  was  about  seven  rods  of  land  on  the  south  side  of  the 
said  way,  supposing  the  thirty  feet  the  southerly  side  was 
discontinued,  and  that  it  was  the  pit's,  soil  and  freehold. 

The  rejoinder  was,  that  the  place  where,  &c.  was  a  way, 
and  not  the  pit's,  soil  and  freehold. 

Surrejoinder,  protesting  the  place  where,  &c.  was  not  a 
war,  but  bis,  the  pit's,  sou  and  freehold. 

The  pit.  read  Turner's  deed  to  him,  dated  March  34, 
1796,  and  proved  an  entry  under  it;  and  that  the  defts. 
pulled  up  two  posts  and  two  stakes  he  had  set  or  put  down. 

On  the  issue  of  soil*  and  freehold,  the  court  said  the  pit. 
must  prove  title ;  and  the  pit.  to  prove  his  title,  further  read 
the  deed  of  the  selectmen  in  behalf  of  the  town  to  Turner, 
and  vote  of  the  town  empowering  the  selectmen  to  sell,  but 
the  court  rejected  them ;  because  it  ought  to  appear  the 
town  had  power  to  sell ;  and  that  here,  if  the  way  over  the 
thirty  feet  was  discontinued,  the  soil  reverted  to  the  proprietor, 
and  the  town  had  no  power  to  sell. 

The  pit.  discontinued  his  action.  This  case  proves  that 
if  a  way  be  discontinued,  only  the  original  proprietor,  or 
one  under  bim,  can  hare  trespass  for  a  trespass  on  the  land. 

§  12.  The  deft,  entered  and  cut  down  some  of  the  pit's.  JJ»*  SJ.C. 
fence,  in  order  to  bring  on  a  trial  of  title.    She  brought  trespass  {^"**\  JSS*" 
quart.  &c.  Numerous  pleas  were  pleaded  by  the  defts. ;  print-  vvwd  «. 
ed,  Story's  Pleadings,  pages  588  to  596.     The  main  points  Cnwato- 
decided  in  this  action,  (the  defence  in  which  was  that  the  lo-  |Jjeld  *nd 
cm  in  mo,  was  a  way,  and  so  the  defts.  had  a  right  lo  cut 
down  the  fence,)  were  these ;  to  wit,  the  court  held,  that 
where  tenants  in  common  have  a  way  laid  out  by  the  owners 
of  the  adjoining  lands,  &c.  and  make  partition  of  the  lands 
by  deeds,  and  therein  warrant  respectively  the  land  free  of 
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Ch.  173.  incumbrances,  each  is  estopped  to  claim  the  way:  2.  If 
Art.  4.     he  sell,  his  grantee  is  estopped  in  the  same  manner,  as  the 
,_0- .  -%_r  grantee  can  claim  no  more  than  his  grantor  could.     Ver- 
dict guilty.     Crowninshield  claiming  under  such  a  partition 
deed  made  to  him,  the  principal  deft.,  by  one  Derby.     On 
lot  A,  the  way  was  granted,  and  laid  next  to  lot  B,  for  the 
use  of  the  owners  of  both  lots  forever ;  the  owners  of  lot  A, 
made  partition,  and  so  warranted  it  free  of  incumbrances ; 
Derby  was  one  of  them,  and  granted  his  part  to  Crownin- 
ahield ;  and  he  claimed  the  way  as  appertaining  to  his  said 
part  of  lot  A,  and  as  on  lot  A ;  but  its  owners,  as  above,  war- 
ranted there  was  no  way  on  it.     Hence,  it  could  not  be 
claimed  against  the  warranty.  Sullivan  and  Putnam,  for  the 
defts.;  Parsons  and  Prescott,  for  the  pits. 
Mut-SU.C      §  13.  This  was  trespass  quart  clautum  fregit,  for  a  trespass 
lBOiEwex   on  tne  pk'8,  heach  land,  in  Marblehead,  pulling  down  and 
Bun.  DevK-  carrying  away  tweqty-five  rods  of  his  wall,  in  his  close  of 
renin.         ten  acres,  and  bounded  south-easterly  by  the  mo,  eighty-one 
Jj^H1*1*  rods,  &c.     Plea,  not  guilty,  with  leave  to  give  any  special 
othen.         matter  in  evidence  on  the  general  issue.    The  defts.  defend- 
ed as  selectmen,  and  so  as  town-officers,  and  filed  in  writing 
their  points  of  defence.     Their  counsel,  Parsons,  fee.  made 
six  points.    The  first,  second,  and  third  merely  respected 
the  extent  of  deeds,  involving  no  matters  of  law ;  the  fourth 
relied  on  was,  that  the  provincial  act  of  1799,  empowering 
the  town  to  build  a  sea  wall,  to  take  gravel,  &c,  on  the 
beach,  gave  the  town  a  right  to  it;  but  answered  by  the  pit's, 
counsel,  N.  Dane ;  and  held, that  this  act  could  not  affect  an 
individual's  title  to  the  soil :  Fifth,  by  the  vote  of  Salem  of 
1648,  that  Marblehead  may  be  a  town,  &c.  On  a  general 
principle  a  town  owns  all  the  lands  in  it,  not  proved  to  belong 
to  individuals :  admitted'  if  all  had  been  granted  to  the  town  in 
the  first  instance  :  sixth,  the  inhabitants  of  Marblehead,  time 
out  of  mind,  had  had  a  right  of  way  in  the  locut  in  quo,  and 
over  all  of  said  beach ;  and  much  urged  by  their  counsel, 
that  sixty  years  is  time  out  of  mind  in  this  country ;  but  the 
opinion  of  the  court  pretty  clearly  was  expressed  that  sixty 
years  is  not  time  out  of  mind  in  this  state.    Verdict  for  the 
defts. 
16  Abu.  R.       §  14.  This  was  trespass  under  the  statute  of  1795,  Ch. 
*£V>**^**'  75,  s.  3,  which  gives  treble  damages  to  the  party  aggrieved, 
'  against  persons  who  cut  down  trees,  Sac.  pending  an  action 
for  recovering  possession  of  lands,  fce.     Held,  this  is  the 
proper  form  of  action.    The  statute  prescribes  no  form  of 
action. 
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Art.  5.  Massachusetts  statutes  a*  to  twptunt.  Ch.  172. 

§  1.  Our  action  of  trespass  is  in  general  grounded  and     ArU  5. 
prosecuted  on  the  principles  of  the  common  law.    Hence,  v^-v^s 
the  British  authorities  generally  apply ;   but  we  have  a  few  Several 
statutes  in  this  state,  which  make  some  alteration.    The  fcrred'tH™" 
most  important  act  on  this  subject,  is  that  of  March  9,  1786, 
Ch.  62,  as  to  tenants  in  common,  cutting  down  trees,  &c, 
cited  above ;  Ch.  134,  a.  6;   and  is  but  a  revision  of  the 
act  of  1727 ;  act  of  February  24,  1786,  as  to  common  and 
general  fields,  and  trespasses  therein,  cited,  Cb.  66,  a.  3; 
act  February  14,  1789,  sec.  3  and  5,  as  to  trespass  for  cat- 
tle, fee.  trespassing,  cited,  Ch.  66,  a.  2,  bead  Fences ;  act  as 
to  flowing  lands,  ate.     The  remedies  in  these  matters  of 
trespass  as  the  acts  of  1713,  and  February  29,  1796;  Febru- 
ary 28, 1798;  March  4,  1800;  March  2,  1815,  all  cited,  Ch. 
71,  a.  5.     Several  acts  as  to  trespasses  to  county  and  to 
town  property,  &c.  cited,  Ch.  76,  a.  10. 

§  2.  This  act  enacts  section  1,  "  that  if  any  person  shall  Maw.  act, 
cut  down,  destroy  or  carry  away  any  tree,  or  trees,  what-  **°T;  *J  „ 
ever,  placed  or  growing  for  use,  shade,  or  ornament,  or  any  re,pects 
timber,  wood,  or  underwood,  standing,  lying,  or  growing  on  many  tre* 
any  land  not  his  own,  not  having  the  consent  of  the  owner  P"»«»> 
thereof,  or  shall  throw  down  or  open  any  bars,  or  gates, 
fence  or  fences,  and  leave  the  same  down  or  open ;  or  shall 
injure,  mar,  or  deface  any  fence,  or  fences,  belonging  to,  or 
enclosing  lands  not  his  own ;  or  shall  dig  up,  or  carry  away 
any  stones,  or  gravel,  clay,  sand,  turf,  mould,  roots,  fruits  or 
plants ;  or  cut  down  or  carry  away  any  sedge,  grass,  hay, 
or  corn  wherein  he  hath  no  interest ;  standing,  lying,  or  being 
on  land  not  his  own ;  or  shall  take  or  carry  away  from  any 
wharf  or  landing  place,  whereof  he  is  not  the  proprietor  or 
owner,  any  goods  whatever,  wherein  he  hath  so  interest, 
without  the  leave  of  some  person  who  has  interest  therein ; 
or  shall  break  the  glass,  or  any  part  of  it,  in  any  building 
not  his  own ;  the  person  so  offending  shall  forfeit  and  pay  for 
each  tree,  or  stick  of  timber  so  cut  down,  destroyed,  or  car- 
ried away ;  and  for  each  and  every  other  offence,  a  fine  not 
less  than  five  nor  more  than  forty-  shillings,  to  the  use  of  the 
commonwealth,  to  be  recovered  on  complaint  before  a  jus- 
tice of  the  peace,  in  the  county  where  tne  offence  shall  be 
committed,  and  shall  be  "  liable  to  answer  in  damages  to  the 
party  injured."  Section  2  provides,  "that  if  any  person 
shall  wilfully  break,  deface  or  destroy,  any  mile  stone,  or 
public  monument,"  he  forfeits  not  less  than  £2,  nor  more  than 
£6.   Section  3  provides,  "  that  any  person  who  shall  com-  * 

mit   any  of  the  offences  above  mentioned  secretly  in  the 
night  time,  or  in  disguise,1'  forfeits  to  this  state  not  less  than 
vol.  v.  72 
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Ch.  172.    £3,  nor  more  than  £30,  for  each  offence ;  and  be  liable  to 
Art.  5.     answer  damages  to  the  party  injured ;  and  if  (be  offender  be 
\_^^m^_,  unable  to  pay,  may  be  whipped,  fee. 

§  3.  Section  4,  respects  public  buildings,  cited  Ch.  76,  a. 
10;  this  act  is  a  revision  of  the  acts  of  1726  and  1727,  made 
in  addition  to  the  act  of  1715,  in  addition  to  the  act  of  1698. 
All  these  acts  .of  the  province  appeared  to  have  been  in  sub- 
stance, revised  in  this  act  of  Nov.  23, 1785,  except  as  to  cer- 
tain penalties  in  these  provincial  acts,  which  remain  in 
force;  see  note  at  the  end  of  this  article. 
Man.  act,  §  4.  Section  1,  provides,  that  actions  of  trespass,  of  assault, 

Feb.  13,        battery,  wounding,  imprisonment,  or  any  of  them,  must  be 
1787,  Ch.  52.  t,r0Ug|it  within  three  years  next  after  the  cause  of  action  ac- 
crued, and  not  after ;  and  trespass  quart  clausum  frtgit,  six 
years.  i 

§  5.  Section  2,  provides,  "  that  in  all  actions  of  trespass, 


jV""")?  h  {Tu<H'e  claunui  frtgit,  hereafter  brought,  where  the  deft,  shall 
Smk.  3  Ku.  m  *"s  P'ea>  disclaim  all  right,  title,  and  interest,  to  the  land 
Cl.  210. —     in  which  the  trespass,  by  the  declaration,  is  supposed  to  be 


Bro.  V,  613.  done,  and  the  trespass  be  by  ntgligmct,  or  involuntary,  the 
360h°mt  Bro  deft"  5ha!1  bG  PermiUed  to  P'ea<*  a  disclaimer ;  and  that  the 
333.-1  Com!  trespass  was  done  by  negligence,  or  involuntary,  and  a  tender 
d.  474. — &  and  offer  of  sufficient  amends  for  such  trespass  before  the 
c*"*  *4i«  ac,'on  brought,  or  the  deft,  may  have  leave  to  bring  money 
Kentucky  *~  mt0  court  to  satisfy  the  damage  the  pit.  has  sustained  ;  and 
act,  Dec.  19,  in  case  the  jury  shall  not  assess  larger  damages  for  the  tres- 
I7M.  pass  than  the  money  tendered,  or  Drought  into  court,  the 

deft,  shall  recover  of  the  pit.  his  reasonable  costs."    (Note, 
to  mistake  the    bounds,  is  no  excuse;   6  Inst.   Cl.  618.) 
Amends  not  pleadable  to  a  voluntary  trespass ;  1  Stra.  549. 
Mm.  act,  §  6.  Section  2,  provides,  "  that  when  any  action  of  tres- 

Mareh  u,  *  pas3  shall  be  brought  before  a  justice  of  the  peace,  and  the 
l7M,Ch.4*.  £e^_  8najj  pjea(]  tjje  genial  j^^  ne  8naii  not  ^e  allowed  to 
offer  any  evidence  that  may  bring  the  title  of  real  estate 
in  question.  And  when  the  deft.,  in  any  such  action,  shall 
plead  the  title  of  himself,  or  any  other  person,  in  justifica- 
tion, the  justice,  upon  having  such  plea  filed,  shall  order  the 
deft,  to  recognize  to  the  adverse  party,  in  a  reasonable  sum, 
with  sufficient  surety  or  sureties,  to  enter  the  said  action,  at 
the  next  Court  of  Common  Pleas,  to  be  holden  within  the 
same  county,  and  to  prosecute  the  same,  in  the  same  manner 
as  upon  an  appeal  from  a  justice's  judgment ;  and  if  such 
pleader  shall  refuse  to  recognize,  the  justice  shall  render 
judgment  against  him  in  the  same  manner  as  if  he  had  re- 
fuged to  make  answer  to  the  same  suit.  And  either  party, 
in  such  case,  shall  be  allowed  to  appeal  from  the  judgment 
of  the  Court  of  Common  Pleas,  in  the  same  manner  as  if  the 
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suit  had  been  originally  commenced  there  5  and  every  justice  Ch.  179. 
of  the  peace  shall  have  power,  by  public  proclamation,  to     Art.  5. 
adjourn  the  trial  of  any  action  brought  before  hint,  from  time  s^-v"^^ 
to  time,  when  equity  may  require  it;"  but  he  cannot  be  of 
counsel  to  either  party,  etc.     This  section  is  a  revision  of 
the  fourth  section  of  the  act  of  1698;  see  C.  and  P.  Laws, 
p.  312. 

§7.  Upon  these  statutes  it  maybe  observed:  1.  Those 
respecting  fences,  general  fields,  and  tenants  in  common,  &c. 
have  been  cited  and  considered  in  prior  chapters. 

§8.  2.  As  to  the  said  act  of  Nov.  23,  1785,  giving  penal- 
ties for  certain  trespasses,  it  applies  only  against  those  who 
have  no  interest  or  title  in  the  land,  as  in  Sudbury  s.  How 
&  al,,  above,  as  to  the  penalty;  aod  if  that  be  sued  for,  it 
ought  to  be  stated  bo,  and  the  party  injured  recovers  his  da- 
mages at  law. 

§9.  3.  As  to  the  act  of  Feb.  13,  1787,  as  to  tender  of 
amtndt,  it  is  to  be  observed,  it  is  worded  like  the  English 
act,  and  that  has  been  construed  not  to  extend  to  replevin, 
or  to  cases  in  which  the  deft,  is  guilty  of  any  degree  of  ne- 
gligence, as  if  he  mow  over  his  line,  and  cut  the  adjoining 
owner's  grass ;  Ch.  171,  a.  12,  and  post. 

§  10.  4.  Aa  to  said  act,  March  11, 1784,  title  before  a  jus-  Mm.  act, 
tiee,  &c. ;  see  Wood  v.  Parsons,  this  Ch.  a.  4.  And  this  ad-  JHfi  **• 
ditional  act  of  1797,  which  enacts,  u  that  every  justice  of  the 
peace,  in  his  county,  shall  have  full  power  and  authority  to 
hear  and  determine  all  debts,  trespasses  quart  clautum  fregit, 
and  other  trespasses;  and  matters  not  exceediag$lS  33  and 
one-third  cents,  excepting  actions  wherein  the  title  to  real 
estate  is  in  question,  and  shall  be  specially  pleaded  by  the 
deft."  Section  2,  provides,  that  the  sums  demanded  by  the 
pit.  are  no  objection  if  his  ad  damnum  does  not  exceed  £4 : 
by  a  late  act  f, 20. 

Notes  as  to  the  acts  of  1698,  for  preventing  of  trespasses,  as  to  grass,  Col.  b  Pror. 
gTuin,  orchards,  gardens,  fences,  fruit-trees.     Punishment  is  discretionary  Laws,    311, 
as  to  trees,  wood,  tic. ;  20*.  for  each  tree  one  foot  over,  tic.  ;  as  to  children  409,  444, 
and  servants,  be.  Of  1716,  as  to  breaking  glass  windows  aod  fences,  fined  454. 
SO*,  to  100*.     Of  1726,  addition  to  that  of  16S8.     This  of  1716,  provide. 
a  penalty  of  40*.  for  each  tree  a  foot  over,   &c.  tic.,  to  the  partj  injured  ; 
so,  for  leaving  open  fences,  carrying  away  stones  or  gravel,  clay,  sand, 
turf,  or  mould,  roots  ;  parties  swear,  tic. ;  [this  act  still  in  force ;  4  Mass. 
R.  147.]    Of  1737,  farther  addition  to  that  of  1698,  as  to  destroying  gnus, 
■edge,  and  hay,  and  taking  lumber,  tic.  from  wharves,  tic.    Penalty,  tre- 
ble damages  to  the  party  injured.    As  these  various  acts  are  not  repealed 
by  statute  of  Nor.  23,  1785,  revising  them,  in  part ;  and  aa  these  provin- 
cial acts  contain  different  and  higher  penalties,  especially  to  the  party  in- 
jured, the  construction  seems  to  be,  they  are  in  force,  as  seems  to  have 
been  decided  a*  to  that  of  1798,  in  Preicott  v.  Tufts  k  al,  j  4  Mass.  R. 
147.    If  so,  the  declarations  in  trespass  for  the  numerous  injuries  described 
In  these  acts  of  the  province,  may  still  be  framed  upon  them.  However,  the 
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Ch.  1 73.  better  opinion  ii,  Hint  the  puts  of  than  which  allow  the  pmrHa  to  Mtear 
jtfi  b  in  their  oten  cautti,  are  repealed.  If,  therefore,  the  injured  part;  still 
chooses  to  sue  for  the  penalties  in  these  provincial  acts,  instead  of  his  da- 
**^"v-**fc/  mages,  m  In  lie  act  of  Nov.  23,  1786,  (Ch.  28,)  he  will  frame  his  declara- 
tion! in  the  provincial  forms  ;  one  of  which  was  in  substance  as  follows : 

(  11.  To  answer  to  A.  P.,  of,  ftc,  in  a  plea  of  trespass  :  for  that  the 

said  C.  D.,  at ,  on ,  with  force  and  arms,  did  break  and  enter  the 

pit's,  close,  situated  in ,  bounded  ■ — ,  he,  the  said  D. ,  having'  no  right, 

title,  or  privilege  in  the  said  close  ;  nor  having  any  leave  or  license  from 
-  the  pit. ;  and  did  cat  down,  fell,  and  carry  away,  six  trees,  on  the  same 
close  then  and  there  standing,  of  more  than  one  foot  in  diameter,  and  of  the 
value  of  $ ;  and  eight  trees,  less  than  one  foot  in  diameter,  then  stand- 
ing in  said  close,  of  the  value  of  J — ;  and  did  then,  with  force  as  afore- 
said, take  four  logs  of  underwood,  lying  and  being  in  said  close,  of  the 

value  of  $ ,  the  pit's,  property,  and  did  carry  the  same  away.     And 

also,  with  force  as  aforesaid,  did  then  dig  up  in  said  close,  and  carry  away, 

five  loads  of  gravel,  of  the  value  of  J ,  against  the  peace,  and  the  law 

in  such  case  made  and  provided ;  by  reason  whereof,  and  by  force  of  the 
same  law,  in  such  case  made  and  provided,  the  said  D.  has  forfeited,  and 
ought  to  pay  for  each  of  the  said  trees,  of  one  foot  over,  the  sum  of  40*.  of 
the  value  of  J ;  and  for  each  of  said  trees,  less  than  one  foot  in  diame- 
ter, the  som  of  2*.,  of  the  value  of  J ;  and  for  said  four  logs,  three  times 

the  value  thereof;  and  for  said  Ave  loads  of  gravel,  treble  damages,  being 

to  the  amount  of  t ;  and  also  a  sum  not  exceeding  £5,  of  the  value  of 

$ 1  yet,  though  often  requested,  the  said  D.  hath  not  paid  the  same 

sums,  or  any  part  thereof,  but  he  neglects  so  to  do,  to  the  damage,  tic. 
The  act  of  1796,  on  which  this  declaration  is  framed,  makes  provision  for 
an  action  of  Irupatt,  among  other  remedies. 

As  the  said  act  of  March  9, 1786,  aud  that  of  1727,  as  to  strip  and  waste, 
by  tenants  in  common,  ttc,  are  nearly  the  same  ;  the  declaration  follow- 
ing, formed  on  that  of  1727,  will  answer  for  that  of  1786 :  as, 

I  12.  To  answer  to  A.  P.  in  a  plea  of  trespass,  for  that  the  said  D.  and 

P.,  on ,  &t ,  were  tenants  in  common,  of  ten  acres  of  land,  in , 

bounded ,  and  the  said  D.  there,  with  force  and  arms,  being  so  tenant 

in  common,  did  break  and  enter  the  same  close,  and  did  cot  down,  fell  and 
carry  away,  Bve  trees,  on  the  same  close  then  standing  and  growing,  each 
of  said  trees  being  more  than  one  foot  in  diameter,  [at  the  distance  of  two 
feet  from  the  ground,]  without  first  having  given  notice  to  the  other  te- 
nants in  common,  and  persons  interested  in  the  said  land,  of  which  the  pit. 
was  one,  or  to  any  of  them, or  to  their  agents,  factors,  orattornies,  that  be 
the  said  D.  had  occasion  to  enter  upon  or  improve  the  same  lot  of  land,  so 
lying  in  common,  and  undivided,  as  aforesaid  ;  all  which  is  against  the 
peace,  and  the  law  in  such  cases  made  and  provided  ;  by  means  whereof 
the  said  D.  hath  forfeited,  and  ought  to  pay  for  the  use  of  the  tenants  in 

common,  of  the  said  close,  the  sum  of  $ ,  for  each  of  the  said  trees,  to 

the  pit.,  who  was  then,  and  yet  continued  to  be  a  tenant  in  common,  m 
the  same  close,  with  the  said  D.,  and  a  party  interested  therein,  and  who 
sues  for  the  same ;  yet,  &c.  The  words,  at  the  distance  of  two  feet  front 
the  ground,  is  an  expression  made  proper  by  the  said  act  of  1784 ;  and  by 
this  act,  trespass  is  expressly  mentioned  as  one  sort  of  action  to  be  brought. 
Any  one,  or  more,  may  sue,  and  the  penalty  is  half  to  the  pit.  and  half  to 
the  other  tenants  in  common,  excluding  the  deft.  If  then  only  deft,  and 
pit.,  he  has  the  whole.     Actions  on  these  acts  have  been  very  rare. 

Art.  6.  American  case*  published.  §  1.  It  is  intended  in 
this  article  to  collect  only  a  few  American  cases,  in  trespass, 
decided  wholly,  or  principally,  on  American  ground. 
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This  was  an  action  of  trespass,  for  taking,  carrying  away,  Cn.  1 72. 
detaining,  and  converting  the  pit's,  goods,  he  being  a  deputy-  Art.  6. 
sheriff'  who  had  attached  the  goods.  Defts.  pleaded  jointly  \.^-s^+*s 
not  guilty :  2.  Jointly  in  bar,  that  the  goods  were  Packer's  3  Ma».  H. 
property,  that  he  replevied  them  by  the  coroner,  who  deli-  ?jfj£?fc 
vered  them  to  Parker,  and  the  other  defts.,  acting  as  his  ser-  ai. 
vants,  and,  at  his  request;  pit.  demurred:  1.  Because  the 

Slea  does  not  answer  to  the  force  and  arms :  2.  Does  not  al- 
:ge  Parker  gave  bond  to  prosecute  his  replevin,  &g. :  3. 
Not  alleged  that  the  goods  at  the  time  when,  &x.  had  not 
been  taken  as  Parker's  property,  on  mesne  process,  by  war- 
rant or  distress,  or  in  execution :  4.  Plea  is  double,  as  it  sets 
forth  two  distinct  matters  in  bar ;  to  wit,  property  in  the 
goods  in  Parker,  and  the  process  of  law,  viz*  a  writ  of  reple- 
vin, by  which  the  defts.  pretend  to  have  taken  the  same 
goods :  5.  The  plea  amounts  to  the  genera)  issue. 

Held,  the  second  and  third  causes  were  good ;  also,  if  se-  Stm.  sag, 
veral  defts.  join  in  pleading  in  bar,  if  the  plea  is  bad  as  to  ^^"iJT 
one  deft.,  it  is  bad  as  to  all.    The  fourth  and  fifth,  bad  only  _wn..  15,' 
m  form,  but  enough  to  aver  the  pit.  gave  bond;  see  Cush-  1*2.-2  Wiii. 
man  r.  Churchill,  Ch.  171,8.  4.  38*- 

§  2.  Trespass :  1 .  Count  at  common  law,  for  pulling  down  4  Hut.  li- 
the pit's,  uninhabited  house:  2.  Pit.  demanded  treble  dama-  14JJ,*^*°it 
ges  on  the  provincial  statute  of  1  Geo.  II.,  Ch.  4.     Held,  ""  x »"•**'• 
these  damages  are  to  be  sued  for  in  an  action  of  trespass. 

2.  When  a  count  is  struck  out  by  leave  of  the  court,  it  is 
considered  as  if  never  introduced.    Second  count  struck  out. 

§3.  Trespass  for  taking,  carrying  away,  and  converting  *  Man.  R. 
the  pits,  two  steers.     Not  guilty  as  to  the  force,  &c. ;  as  to  53*i Rich- 
the  residue,  the  defts.  justified  as  assessors  of  A  ttle  borough,  ^Jlitfc*] 
and  said,  the  inhabitants  of  a  certain  school  district,  (describ- 
ed,) August  12,  1805,  voted  to  raise  $330  to  build  a  district 
school-house-,  that  the  vote  was  duly  certified  by  the  clerk 
of  the  district  to  the  defts.,  who,  January  15,  1806,  legally 
Assessed  said  sum,  for  said  purpose,  and  the  same  day  issued 
their  warrant  to  the  collector,  to  collect  the  same ;  that  the 
pit.,  when  the  vote  was  passed,  was  an  inhabitant  of  said 
district,  and  was  assessed  $20  28  cents,  6  mills,  being  his 
just  proportion,  which  he,  refusing  to  pay  the  collector  dis- 
trained said  steers,  which  is  the  residue,  &c.    Held,  the  town 
may  alter  the  limits  of,  or  subdivide  any  existing  school  dis- 
tricts, without  being  obliged  to  change  the  limits  of  the  whole : 

3.  If  after  the  inhabitants  of  a  district  so  vote,  and  before  as- 
sessed, the  town  set  off  certain  of  them,  and  form  them  into 
a  separate  district,  those  so  set  off  are  not  assessable  for  the 
monies  so  voted. 

Trespass  for  taking,  &c.  the  pit's,  ox.    Held,  the  freehold- 
er's return,  on  a  warrant  from  the  selectmen,  that  he  warned 
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Ch.  1 72.  the  inhabitants  of  the  school  district,  according  to  law,  is  con- 
Art.  6.     elusive;  14  Mass.  R.  321. 
■^~v-<+-'       §  ■*•  The  pits,  owned  Burnt-coat-island,  in  the  district  of 
61Um.IL     Maine;  and  in  1805,  one  Phinney,  tortiously  cut  there,  a 
34lVH'pia"  quantity  of  cord  wood,  and  sold  it  to  one  Kenniston,  who 
York ;  «ea.  employed  the  deft.  York,  a  coasting  master,  to  take  thirty  or 
7,  s.  17.        forty  cord  of  it,  and  he  carried  it  to  Boston.     Kenniston  and 
York  went  together  on  the  island  to  take  the  wood ;  the  pits, 
brought  trespass  quart  clauswn  frtgit,  and  judgment  for  them, 
for  the  value  of  the  wood  the  deft,  took,  though  agreed  he 
was  ignorant  of  the  original  trespass  committed  by  Phinney, 
for  the  deft,  was  a  trespasser  with  Kenniston :  neither  the 
deft's.  mistake,  or  accommodation  with  Kenniston,  could  be 
any  answer  to  the  lawful  owner  of  the  island,  and  of  the 
wood.     And  though  the  wood  was  cut  and  separated  from 
the  soil,  still  the  wood  remained  the  personal  property  of  the 
pits.     Phinney  acquired  no  property  in  the  wood  by  cutting 
it,  as  against  the  owners  of  the  soil ;  and  Kenniston  acquired 
none  from  him,  and  could  transfer  none  to  the  deft.     This  is 
a  case  that  often  occurs  in  this  country,  and  though  the  prin- 
ciples of  the  decision  are  to  be  found  in  English  books,  the 
kind  of  case  but  very  rarely  occurs  in  practice, 
e  Man.  R.         §  5,  Tmpat*  quart  clausvm  /regit.     Held,  where  a  bona 
487,paTii».  jifa  purchaser  of  land,  enters  upon  it  under  his  deed,  and 
continues  in  the  open  possession  of  it,  but  neglects  to  register 
his  deed,  according  to  our  statute,  a  second  purchaser  can- 
not avail  himself  of  this  neglect,  on  a  fair  construction  of  our 
statutes  respecting  the  conveyances  of  land ;  for  "  the  whole 
object  of  the  registry  is- to  give  notice,  and  it  is  enough  when 
the  second  purchaser  has  notice  of  the  first  purchase  in  ano- 
ther manner,  as  by  the  actual  and  peaceable  possession  of 
the  first,  and  the  purchase  of  the  second,  after  this  notice,  is 
fraudulent. 
10  Man.  R.       §  6,  This  was  trespass  for  cutting  down  a  bridge  built  over 
inhabitants*1  Kennebunk  river,  or  rather  arm  oi  the  sea,  and  navigable 
of,  e.  M'Cui-  frotn  the  place  of  the  bridge  to  the  sea,  and  above,  for  light 
loch.  vessels,  of  a  large  size,  to  pass  down,  and  for  coasting  ves- 

sels to  pass  up  and  down.  Deft,  removed  the  bridge,  for  bis 
vessel,  built  above,  to  pass  down ;  and  as  little  damage  as 
possible  was  done  to  the  bridge  to  effect  this  purpose.  A 
bridge  had  been  across  that  river,  in  that  place,  above  fifty 
years.  In  1771,  a  county  road  was  laid  by  the  sessions, 
over  this  river,  in  the  direction  of  the  bridge.  Pit's,  nonsuit. 
The  court  held,  the  sessions  had  no  power  by  law,  or  on 
our  statutes,  to  locate  this  road  over  this  river;  and  that  the 
bridge  was  an  obstruction  that  any  citizen  might  remove, 
having  occasion  to  use  the  river  for  the  passage  of  his  vessel. 
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Whether  this  court  had  such  power  or  not,  depended  mainly  Cn.  173. 
on  a  fair  construction  of  our  statutes,  authorizing  it  to  locate     jlrt,  6, 
highways ;  and  on  a  fair  construction  of  them,  this  court  ^v^^ 
cannot  lay  a  way  over  a  navigable  river,  whether  the  water 
be  fresh  or  salt,  so  that  the  river  may  be  obstructed  by  a 
bridge ;  2  Mass.  R.  493,  in  Coomb's  case,  and  Ch.  79. 

§  7.  Trespass  for  taking  and  carrying  away  four  hundred  10  M».  R. 
tons  of  timber,  March  23, 1810.     Thedeft.,  a  coroner,  plead-  l«,Gibbi». 
ed  not  guilty,  and  filed  a  statement  of  facts  on  our  statute,  citedSPbil. 
in  which  he  justified   the  taking  of  386  ions   and  three-  Erid.  us.— 
fourths,  having  attached  it  as  the  property  of  Amos  Ordway,  icw*y  °* 
at  the  suit  of  Israel  Smith  v.  Seth  Mitchell  and  said  Ordway,  * 'g^1 1?'~ 
October  30,  1809;  and  having  seized  it  on  execution,  (issued  391.'— 13 
on  a  judgment  in  said  action,)  March  19,  1810,  and  sold  it  Johni.Il. 
March  23.     The  pit.  as  a  deputy-sheriff,  seized  it  on  Apple-  SV""1 
Ion's  execution  against  Robbins,  (said  to  have  sold  it  to  Ord-  lflg,   OQ 
way,)  March  19,  1810,  and  advertised  it  for  sale  the  23d, 
but  did  not  sell.    Evidence,  no  sale  by  Robbins  to  Ordway ; 
so  the  timber  remained  the  property  of  Robbins.     The  tim- 
ber was  in  the  ice  in  North  Yarmouth  harbour,  and  the  deft. 
used  no  force  in  taking  it.     The  court  held,  1.  To  maintain 
trespass  de  bonis  asportatis,  evidence  of  3.  forcible  taking  is  not 
required :  2.  The  title  of  a  deputy-sheriff',  to  personal  pro-  Sec  alio,  e 
perty  seized  on  execution,  is  sufficient  to  maintain  trespass  ?£*«;  JJr 
against  a  stranger  for  a  tortious  disturbance  in  his  possession  „  jjm*'  " 
ofit:  3;  Nor  is  his  right  of  action  lost  by  his  failure  to  sell  The  rule, 
the  property  on  execution,  at  the  time  he  advertised.    The  t^*  o*wr 
court  considered  the  pit.  as  having  actual  possession  of  the  Kj^fjjl* 
timber,  on  his  seizure,  March  23,  when  Chase  reclaimed  it,  menJt  does 
and  proceeded  to  sell  it,  and  that  he  had  no  right  to  it,  and  not  hold, 
so  disregarded  his  prior  attachment,  as  he  was  a  stranger  to  **jn-hetJ" 
the  property,  Ordway  having  no  right  to  it ;  and  as  his  only  pa„_ 
did  Chase  attach  it;  and  the  pit's,  possession  rendered  him 
accountable  to  the  owner,  and  so  entitled  to  damages  to  the 
value  of  it. 
§  8.  This  was  trespass  against  the  deft,  a  justice  of  the  10  M»».  R. 
-peace,  before  whom  an  action  had  been  sued  against  the  pre-  ?£8'jri*f?1'" 
sent  pit.  and  judgment  rendered  against  him,  from  which  he  we  * 

appealed  ;  and  the  appeal  was  disallowed  for  want  of  a  re- 
cognizance, &c. ;  and  the  justice  granted  execution  within 
two  or  three  hours  after  the  judgment  against  the  pit.,  who  was 
imprisoned  thereon.  Held,  the  justice  was  liable  to  his  ac- 
tion of  trespass ;  though  the  Justice's  conduct  "  arose  from 
ignorance  of  the  law,  and  not  from  any  corrupt  or  malicious 
intentions."  The  court  went  on  the  ground,  that  ihis  issuing 
the  execution  is  not  ajxidicial  act ;  for  after  the  justice  enter- 
ed his  judgment  and  adjourned  his  court,  he  no  longer  acted 
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Ch.  173.  as  judge  in  that  cause.  Id  our  practice,  when  judgment  is 
Art.  6.  entered,  "  the  law  awards  execution ;"  stated  our  statute  of 
^^w^  1 783,  Ch.  58,  sec.  1 ,  directing  in  civil  actions,  that  the  party 
entitled  to  execution  "  at  any  time  after  the  expiration  of 
twenty-four  hours,  and  within  one  year,  next  after  the  en- 
tering up  of  such  judgment."  "  There  is  no  judicial  discre- 
tion to  be  exercised  on  this  subject ;  the  parly  may  demand 
it  of  right,"  &c. ;  and  may  maintain  an  action  "  against  the 
clerk  of  any  court,  who  should  refuse  in  such  a  case  to  issue 
the  execution."  The  justice  and  the  clerk  are  put  upon  the 
same  ground  in  this  respect.  "  They  seem  both  to  be  con- 
sidered as  merely  ministerial  officers  of  the  court,  in  which 
the  judgment  has  been  rendered."  Cited  also  Mass,  act, 
1784,  Ch.  28,  sec.  15. 

7  Man.  R.  §  9.  In  this  action  of  trespass  it  was  decided,  that  a  decla- 
4*0,  Cum*  ration  may  be  amended  after  removed  from  the  court  of  a  jus- 
5J^Jn<        tice  of  the  peace  into  the  Court  of  Common  Pleas,  on  the 

df.ft's.  pleading  title  in  himself.     By  the  amendment  the  pit. 

had  leave  to  allege  any  other  torts  in  the  same  close,  or  by 

giving  a  more  accurate  description  of  it.     See  Mass.  statute 

of  1783,  Ch.  42. 

Many  cases  of  costs  in  trespass  depending  on  our  statute; 

see  Costs  generally.   As  to  fisheries,  see  Fisheries  ;  damage 

feasant,  see  that  head. 

Trespass  for  mesne  profit*  considered,  Ch.  132,  a.  8;  and 

also  assumpsit  for  menu  profits,  Ch.  42,  a.  2;  also  Use  and 

Occupation, 
l  John!.  R.       §  10.  Held,  a  lessor  of  land  cannot  have  quart  clausum 
h"'0**1^  /regit  against  a  stranger,  for  cutting  down  and  carrying  away 
gold!*'  trees  while  there  is  a  tenant  in  possession.     Only  the  tenant 

in  actual  possession  can  maintain  trespass.     See  a.  3,  s,  17, 

and  a.  7,  s.  27. 
5  Johns.  R.        §  11.  On  the  principle  of  Lee  ».  Gansel,  case  decided, 
•*&*> wu-      &c. ;  as  where  A  let  a  house,  except  one  inner  room  he  re- 
Spencer.— 7  served  to  have  to  himself,  and  occupied  it  separately ;  and 
John.R- 146.  the  outer  door  of  the  house  being  open,  the  constable  broke 

open  the  door  of  this  inner  room,  and  arrested  A  in  it. 

Held,  the  arrest  was  lawful,  after  previous  request  to  open, 

&c.     Kirby's  R.  380. 

8  Johm.  R.  §  1 2.  Only  the  possessor  of  cows,  fyc.  by  lease,  can  have  tret- 
43s,  Putnam  pott ;  as  where  A  delivered  to  B,  a  number  of  cows  and 
Cited  I  r"hii.  sheep,  which  B  promised  to  redeliver,  within  one  year, 
Evid.  118,  with  the  natural  increase ;  and  to  pay  for  such  of  them  that 
134 — lD.fc  should  be  lost,  or  destroyed,  and  not  redelivered.  Held, 
E.480,  J 

Smith  v.  Milieu..  ■  -1  Chit,  on  PI.  167— 1 1  Johns.  R.  286,  Thorpe  r.  Burling.— 3  Day's  R. 
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this  was  a  letting  of  the  chattels  for  a  year  for  a  valuable   Ch.  179. 
consideration,  and  not  a  naked  bailment ;  therefore  A  could     Art.  6. 
not  have  trespass  against  a  person,  who  took  them  out  of  B's  ^_^v-^^ 
possession  ;  but  no  doubt  B  might  have  maintained  trespass 
for  such  a  taking,  as  he  had  the  possession,  and  more  than 
the   property  of  a  common   bailee.     A,   at   the   time,  had 
neither  the  actual  or  constructive  possession ;  nor  a  right  to 
redact  them  into  his  possession,  when  he  pleased ;  for  B  had 
a  right  to  keep  the  possession  during  the  year,  against  A 
himself,  and  all  other  persons.   A  right  at  least  to  take  posses- 
sion of  goods  in  the  owner,  is  essential  to  support  trespass. 

§  18.  Land  let  upon  shares  and  to  the  hakes.    When  a  tres-  B  towed 
pass  is  committed  on  lands  in  this  situation,  it  does  not  seem  ^^^    ' 
the  law  is  clearly  settled,  who  shall  have  the  action.     It  is  aham;  A 
laid  down  in  all  the  books,  that  only  the  person  who  has  the  aiii^ned  all 
lawful  possession  of  the  land,  can  have  trespass;  therefore  it  ^"■J"teJl*t 
is  said  in  Cro.  El.  143,  Hare  u.  Celey,  though  land  in  the  JJ'^  £, 
possession  of  J.  S.  be  sown  by  J.  N.,  and  it  be  agreed  by  B.    Held, 
J.  S.  that  J.  N.  shall  have  half  the  corn  grown,  J.  N.  can-  2fy  55"" 
not  join  in  trespass  with  J.  S.,  for  an  injury  done  to  the  corn  „,,  for  cut_ 
before  severed,  because  he  is  not  in  possession  of  the  land;  tin; and 
and  5  Bac.  Abr.  161 ;  see  this  case  ante,  a.  S,  s.  1.  Hence,  carrying  it 
the  owner  of  the  land  should  have  brought  trespass  for  j^^'  ]43 
breaking  his  close ;  and  he  and  his  three  tenants  at  the  halves,  Carter  v. 
for  the  injury  to  the  corn;  but  otherwise",  if  for  two  or  three  Ja*vi>. 
crops ;  and  queere,  if  not  otherwise  ;  also,  if  for  a  year  certain; 
or  if  the  tenant  is  to  carry  the  owner's  half  to  him  at  a  distance 
from  the  land,  so  that  he  has  no  particular  occasion  or  right 
to  enter  upon  the  land  to  take  away  his  half- 
Letting  land  vponsharesfor  a  single  crop,  does  not  amount  e  John.,  r. 
to  a  lease  of  the  land ;  and  the  owner  alone  can  bring  tres-  gjjjiijjfj, 
pats :   2.  If  one  of  two  tenants  in  common  bring  trespass,  Schenck, ' 
the  Omission  to  join  the  other  can  only  be  pleaded  in  abate- 
;  but  quasre,  if  it  appear  on  the  record   two  are  so 


§  14.  One  licensed  to  occupy  land,  cannot  have  trespass  after  7  John«.  K. 
it  is  revoked ;  as  where  the  owner,  March  27,  1 804,  wrote  a  ™JLjjj£  , 
letter  to  B,  saying,  "  I  will  consent  to  your  taking  my  timber  Proton 
upon  the  terms  proposed  in  your  letter,  but  restricting  you 
to  that  which  has  been  injured  by  fire ;  in  the  first  place, 
preferring-  that  you  should  begin  between  Baxter's  lot  and 
the  creek,"  &c.    March  31,  1806,  the  owner  executed  a 
power  of  attorney  to  C,  with  authority  to  revoke  the  per- 
mission given  to  B,  this  July  6,  1806,  was  shewn  to  him,  and 
he  was  forbidden  to  cut  any  more  timber.    Held,  this  letter 
to  B,  was  a  mere  license  to  cut  timber,  and  revocable,  and  he 
was  liable  in  trespass  for  all  cut  by  him  after  this  notice  and 
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Ch.  172.     revocation;  and  if  the  owner's  letter  amounted  to  a  contract 
Art.  6..     sufficient  to  justify  the  after  cutting,  it   lay  on  the  deft,  to 
ii_^v^;   shew  it.     It  will  be  observed  that  this  license  neither  in  its 
terms,  or  in  the  nature  of  the  case,  gave  a  right  of  possession 
to  B,  for  any  certain  time, 
s  Dallas,  §  l  a.  Mesne  profits,  trespass  for,  after  recovery  in  eject- 

nSiMas"*  mect)  though  the  pit.  has  since  by  deed  conveyed  the  pre- 
142."-  See      mises  with  special  warranty,  to  the  deft. ;  for  in  such  case 
Ch.  i32,a.e.  the  right  of  action  of  trespass  vested  in  the  pit.  before  he 
sold ;  and  conveying  land  to  the  deft,  could  not  convey  this 
right  of  action,  a  right  in  itself  not  transferable,  and  not  af- 
fected by  the  sale  of  the  land. 
2/5*2J^"         So,  after  recovery  in  ejectment,  by  default  against  the 
BlI^^'       casual  ejector,  the   pit's,  lessor  may  have  trespass  for  the 
Abeei— s      mcme  profiu  against  the  tenant,  and  may  also  recover  the 
Ban.  666—  cosis  of  the  action  of  ejectment ;  nor  can  the  deft,  offer  any 
^Johni"'  e™fence  against  the  pit's  demand,  which  might  have  been 
36g.  '  offered  in  the  action  of  ejectment. 

l  Jotuu.  c».  So,  in  an  action  for  mesne  profits,  a  recovery  of  nominal 
»n,  Vimai-  damages  in  ejectment,  is  no  bar:  2.  The  entry  of  a  remitti- 
itu  u.Rogen.  jur  ja,nna  on  the  record  in  ejectment,  is  mere  form ;  and  if 
no  remittitur  is  entered,  it  bars  not  the  pit's,  action  for  the 
mesne  profits,  to  which  he  is  entitled  from  the  time  of  the  de- 
SJohnB.il.  mise  laid  in  the  declaration.  After  recovery  in  ejectment, 
Benton  i  ml  tne  P'1*  ^rougnl  trespass  for  the  mesneprofits ;  but  before  trial 
r.  MaUdort!  deft,  brought  ejectment  against  the  former  pit.  (put  into  pos- 
—X  Burr.  session,)  and  recovered  and  pleaded  this  recovery  in  bar  of 
6(i5-  the  pit's,  action  of  trespass  for  the  mesne  profits.    Held,  the 

pit.  after  a  recovery  in  ejectment,  is  entitled  lo  the  mesne 
profits,  though  it  appears  the  deft,  had  a  better  title ;  for  a 
right  lo  mesne  profits  is  a  necessary  consequence  of  a  reco- 
very in  ejectment. 
JDjtt  1W,      Trespass  for  the  mesne  profits.     Pit.  is  not  allowed  to  give 
£jj?      ""    evidence  of  the  animal  value  of  the  premises,  beyond  the 
time  alleged  in  the  declaration,  as  the  time  of  the  lease  made, 
stated  in  the  action  of  ejectment.     More  as  to  trespass  for 
mesneprofits,  Ch.  132,  a.  8,  Ate.;  Ch.  151. 
l  Vera.  105.       §  16.  Formerly  it  was  thought  the  mesne  profits  antecedent, 
118  ^4*       were  not  recoverahle  at  law ;  therefore,  it  was  usual  for  the 
Burr.  688.—  p'1"  to  g°  'nl°  equity  for  an  account  of  them.  6  Vez.  Jr.  83. 
3  D.  feE.17,       Though  the  judgment  in  ejectment  is  conclusive  evidence  of 
v"f"m'—    l^e  P*ts*  lit'e  t"ne  a^,er  tne  oustep  sieged  in  the  ac- 

Bunei  473.  ''on  °^  ejectment,  to  enable  him  to  recover  the  mesne  profit* 
'  for  such  time ;  yet  if  he  proceed  for  the  antecedent  mesne 
profits,  he  must  prove  his  title  to  the  premises  from  which 
they  arose,  lo  shew  his  right  to  receive  them.  See  Baron  v. 
Abie! ;  Shot  well  v.  Beam;  Benson  v.  Matsdorf;  and  2 
Dall.  156,  above ;  and  it  is  understood,  to  enable  the  pit.  to 
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recover  such  antecedent  profits,  he  must  not  only  prove  title   Cit.  179. 
to  the  estate,  but  also  a  right  of  entry  during  such  antecedent     Art.  7. 
time ;  see  Ch.  133,  a.  8,  and  there  see  bankruptcy  is  no  bar  i^-v-^/ 
to  this  action  ;  and  where  the  pit  may  waive  the  trespass  Dou^i,  584. 
and  recover  the  mesne  profits  in  an  action  for  use  and  occu- 
pation, see   Birch  v.  Wright :  as  far  back  as  the  time  of 
the  demise  in  the  ejectment.     If  A  possess  B's  land,  though  16  Man.  P.- 
without  title,  but  is  accountable  to  B,  for  the  mesne  profits,  13Bp 
A  may  have  trespass  against  C,  who  trespasses  on  the  land, 
A  claiming  title  in  fee,  and  so  having  seizin,  C  being  a  mere 
wrong-doer. 

Art.  7.  Who  may  have  trapati,  and  against  whom  it 
tt«,&c. 

§  1.  The  owner  of  goods  may  against  any  one  who  con-  Bnl.N.P.63. 
verts  them,  not  having  general  or  special  property  therein ;  nCh-Vll 
as  if  A  deliver  a  box  with  the  goods  in  it,  to  B,  to  keep,  and     00fe' 
he  break  it  open  and  convert  the  goods  to  his  own  use,  tres- 
pass lies  for  A  against  B,  as  he  has  neither  general  or  spe- 
cial property  in  the  goods.  See  a.  6,  s.  13. 

J  2.  If  judgment  against  A,  be  vacated,  and  restitution  is  Builrr'a  N. 
ered,  he  may  have  trespass  against  the  pit.  for  taking  the  £■  84^'2 
goods.  Judgment  vacated  a  not  like  one  reversed  by  error;  Tmiw". 
but  is  as  if  never  rendered ;  but  lies  not  against  the  officer  Felg»tc ; 
who  has  a  writ  to  support  him ;  but  the  pit.  must  produce  AdBJ»i  •■ 
not  only  a  writ,  but  a  judgment.  If  reversed  for  error,  it  is  8PmnT- 
the  court's  fault. 

Where  the  lessee  may  have  trespass  against  the  lessor  or 
not;  see  Ch.  76,  a.  8,  cases  of  Lifford,  Herlakenden,  ire. : 
especially  in  regard  to  trees,  in  respect  to  different  interest 
in  them  by  different  parties. 

§  3.  Where  trapati  lies  against  officers  and  parties  or  not ; 
because  acting  under  process  issued  by  courts,  not  having, 
or  having  jurisdiction  ;  see  Ch.  65,  a.  5 ;  and  Ch.  75,  a.  4, 
&c.;  and  Arrests,  Ch.  65,  a.  3,  3,  4 :  so,  as  to  trespass 
against  custom-house  officers ;  Ch.  77,  a.  3,s.  8  ;  Ch.  96,  a.  3. 

§  4.  Whenever  a  person's  goods  are  seized  or  taken  by  2  Will.  382. 
officers  or  others,  under  proceedings  coram  nonjudict,  he  has  -"i^J*  M' 
trespass  against  them ;  as  if  a  commission  of  bankruptcy  is-  "joCo^?" 
sue  against  one  who  is  not  on  object  of  the  bankrupt  laws,  he  has  ch.  17,  *.  3, 
trespass  against  the  assignees,  for  taking  possession  of  his  i.e.— Ch.ee, 
house  and  goods ;  for  the  commission  is  void,  and  taking,  a  l'Aa'~9h' 
trespass;  for  every  one  who  applies  to  a  court  of  a  limited 
jurisdiction,  ought  to  know  the  extent  of  their  jurisdiction,  as 
to  place,  as  to  toe  subject  matter,  and  as  to  persons.    The  per- 
son declared  a  bankrupt  not  being  an  object  of  the  bankrupt 
laws,-  is  not  within  the  jurisdiction  of  the  commissioners ;  and 
in  aH  such  cases  where  a  court  holds  cognizance  of  matters 
not  within  their  jurisdiction,  their  proceedings  are  void,  as 
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Cu.  173.  coram  nonjudice ;  and  ireipast  lies  either  against  the  officer 
Art.  7.     or  against  the  person  who  applies  lo  their  jurisdiction  and 
^/vv  acts  under  their  decisions. 

Hale'a  P.  C.  §  5,  6.  Search  warrant  is  no  protection  against  this  action, 
m'—Bm^'  ** no  g°°^s stolen  mentioned  in  it,  be  found ;  therefore,  if  one 
ttelDME.  issue  under  the  five  restrictions,  1.  Under  oath:  3.  The 
,  S3S,  Boot  ».  grounds  declared :  3.  Executed  in  the  daytime :  4.  By  a 
^P°^r'~  known  officer:  5,  In  the  presence  of  the  party  informing  { 
miMEnLn?  Jet  ne  "  liable  to  trespass  for  breaking  and  entering  the 
the  place  to  house,  if  nothing  be  found  in  it ;  for  he  is  justified  or  not  by 
~.Jf*r?2*»  the  event,  or  as  the  owner  of  the  house  is  guilty  or  innocent. 
*v&  air  $  7*  ^  a  lunai*c  WBnat  a  trespass  upon  A's  lands  or 
Weaver  r!  goods,  he  has  trespass ;  for  though  the  lunatic  is  excused 
Ward.—       criminaliUr,  he  is  not  emitter. 

Hob.  134.  §  3,  g0|  jf  a  mere  ministerial  officer,  as  a  pound-keeper  ex-  . 

Cowp.*7a.-  ceed  his  duty,  and  join  in  the  wrong,  he  is  liable  to  this  ac- 
— 1 D  ftt  ti<m;  DUt  00t  "  ne  COB^ne  himself  to  his  duty,  though  the 
80.  cattle  be  illegally  distrained.     Brandling  v.  Kent 

Dougl.  690,       §  9-  Trespass  does  not  lie  for  capturing  a  vessel  as  &  prize, 
602,  i*     '  though  no  prize,  and  acquitted,  if  the  capture  be  made  by 
Ed"^       a  public  armed  ship,  or  a  privateer.     See  a.  9. 
Eid.D&7  §  10'  Trespass  as  to  animals  fira  nature ;   see  Ch.  76, 

"    '       a.  9. 
Liu  «ec(.  Tenants  in  common,  parcener*,  joint-tenants,  have  trespass 

315— sup.  jointly, for  trespasses  to  their  lands  and  tenements,  held  in 
90.  common ;  as  for  breaking  their  houses,  or  closes ;  feeding, 

wasting,  or  destroying  their  grass,  cutting  their  woods,  fish- 
ing in  their  piscary,  £c. ;  and  they  recover  joint  damages ; 
because  the  action  is  in  the  personalty,  and  not  in  the  realty ; 
and  the  wrong  too,  is  to  their  possession,  in  which  even 
tenants  in  common  have  a  unity  of,  and  the  same  entire  in- 
11  M»u.  R.  teresU  If  one  of  several  tenants  in  common  sue  a  stranger, 
419.  ne  muBt  plead  in  abatement,  the  omission  of  the  others  in 

the  action. 
6 Bac"  Abr'  §  ' '*  ^  A  beclue&tD  a  ,!lird  of  °*  g00^  to  B,  and"  be- 
B  wr  —  'ope  delivered  to  him  by  the  executor,  the  goods  be  injured 
Bro.  Tre«p.  ky  C,  B  cannot  have  trespass,  as  he  acquires  no  property 
Pi.  15— SLd.  in  them  till  delivered  by  the  executor;  but  if  I  nave  the 
5*j: "  f.  right  of  wreck,  and  goods  are  cast  on  my  shore,  and  before 
Sfii*  pi.  &'—  I  se'ze  c^em  ■*  takes  them,  I  may  have  trespass ;  for  a  ge- 

4  c'o.  84 neral  property  is  immediately  vested  in  me,  on  their  being 

J"***  thrown  upon  my  land;  and  every  one  having  this,  may  have 
a  trespass  for  taking  it,  or  an  injury  to  it,  though  not  in  the 

actual  possession ;  (but  the  gift  of  a  minor,  fee.  vests  not  this 
general  property.)  Hence,  if  I  bail  my  goods  to  A,  and  B 
take  or  injure  them,  I  have  this  action  against  him ;  but  if  A 
delivers  them  to  B,  I  cannot ;  for  my  general  property  is 
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changed  by  Lie  delivery  who  has  a  special  property,  hut  not   Ch.  179. 
by  his  bargain  to  sell  without  delivery.  Art.  7. 

§  12.  A  bailee  has  trespass,  &c.' when  answerable  to  the  «^-v^, 
owner.    All  the  boobs  agree  in  this  principle ;  but  they  dif- 
fer much  as  to  the  question,  when  is  he  so  answerable  ?     As 
to  this  point,  see  Bailment,  Ch.  17.    Further,  if  the  bailee  LordRsjm. 
himself  have  a  btneficial  use,  as  my  oxen  by  hire  to  plough  Ug'^L^dT 
his  land,  and  a  stranger  takes  or  injures  them,  he  has  tres-  je$'_ 2  Leo, 
pass.    The  first  of  these  principles  applies  to  the  case  of  a  147.— 4 
sheriff,  a  carrier,  a  factor,  an  agister,  &c. ;  but  no  one  can  Cwn'  D-377. 
have  a  tperial  property  in  goods  of  which  he  never  has  had 
possession  ;  and  if  either  he  who  has  the  general  property, 
or  he  who  has  the  special,  sue,  he  recovers  all  the  damages, 
and  the  other  is  excluded  bis  suit. 

General  property  in  real  estate  does  not  draw  to  it  posses-  ?.VST;j'29* 

.,    j  .  r~  J  _  .     r  Biddeford  ». 

sioo,  as  that  in  personal  property  does.   Hence,  only  a  mere  omiow.— 
tenant  at  will,  of  real,  in  possession,  can  have  trespass,  Sid.  347, 
which  is  always  viewed  by  tne.law  as  lying  for  an  injury  to  Ml,  Barrow 
the potttttion  onh/f  and  this  possession  must  be  lawful;  and  J'cc^llp'~ 
if  any  one  who  has  a  rewrricn,  even  on  an  estate  at  will,  be  37s. 
injured  in  it,  his  remedy  is  case ;  but  otherwise  as  to  trees 
he  reserves,  or  any  other  part  he  retains.     1  D.  &  E.  480  ; 
but  see  Ch.  172,  a.  %  U  17. 

§  13.  A  tenant  for  years  may  have  trespass  even  against  Sid.  347, 
the  Utter ;  but  at  will  or  sufferance,  only  against  a  ttrangtr.  GfaI7  *• 
13  Co.  69  ;  but  some  books  question  this  right  in  a  tenant 
by  tufftranet. 

§  14.  So,  trespass  lies  for  an  injury  to  land  done  in  breach  C0.L.&7,*. 
of  trutt,  as  if  lettet  at  will  cut  down  timber  trees,  or  com-  ~'  Rd"- 
mits  voluntary  waste.  coin.  D.384. 

How  one  entitled  to  the  feed  may  have  trespass,  see  Burt 
v.  Moore,  Ch.  2,  a.  5.  Lies  not  for  an  injury  to  a  privilege 
as  common  in  another's  land. 

§  15.  Disstiztt.     If  A  be  tenant  for  B's  life,  and  C  dis-  *  R°l.S50.- 
seize  A,  and  B  dies,  whereby  A's  estate  determines,  he  shall  Co'  h' a57- 
have  trespass  against  C,  for  the  whole  time,  with  a  continu- 
ando ;  so,  if  A  re-enter  while  he  has  a  right  to,  he  has  a  like 
action  for  the  whole  time  of  C's  possession,  or  against  any  ; 
for  by  his  re-entry  he  revests  the  possession  in  himself,  ah  t  Roi.  X54. 
initio.     See  Mesne  Profits,  Ch.  132:  so,  against  a  lessee, 
donee,  or  feoffee  of  the  disseisor;  but  11  Co.  51,  con.;  and  tSalk.638. 
whenever  a  trespass  may  be  repeated,  it  may  be  laid  with  a 
contmuan  do,  as  hunting. 

§  16.  If  I  let  my  oxen  to  A,  for  a  year,  and  take  them  SRol.55l.— 
from  him  in  that  tune,  he  may  have  trespass  against  me ;  for  l^0™'^ 
daring  that  time  he  has  the  exclusive  possession  and  use  of  vi.'i,  ».—* 

F.K.B.195. 
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Ch.  172.    them:  so,  a  bailee  of  goods  pledged,  or  awarded;  and  I 

Art.  7.     cannot  have  trespass  while  I  hare  no  right  to  the  possession. 

\^-v-^>       Where  trespass  lies  for  goods  altered  in  form  or  not ;  see 

Property  by  Accession,  Ch.  76,  a.  1 . 

a  Com.  D.         §  17.  Lies  not  against  one  coming  to  the  possession  of 

Us*  siM^s  §°™s  ky  authority  of  law,  though  detinue  or  trover  may : 

Co.'i46.        nor  against  one  woo  takes  my  goods  to  preserve  them,  as  if 

he   find   them  thrown   into   the  sea  by  tempest ;    nor  for 

goods  a  man  has  by  lawful  possession,  though  the  possession 

of  him,  from  whom  received,  was  tortious,  as  if  A  take  my 

horse  and  sells  him  to  B,  who  buys  bonafide,  I  cannot  have 

trespass  against  B. 

§  18.  See  cases  in  which  it  has  been  decided  trespass  lies 
or  not ;  Ch.  58,  and   59 :    inquiry  where  case,  where  tres- 
pass lies ;   as  Coggs  v.  Barnard,  &  al. :  negligent  perform- 
ance ;    Tenant  v.  Golding  &  al. ;    Pearson  v.  Little  &  al. : 
illegal  assessments ;  Savignac  v.  Rome  &  al. ;  Thorndike  t>. 
Lee  &  al.    The  several   cases  running  against  carriages, 
vessels,  &c. 
T.  N.  B.199.      §]9.  Trespass  lies  for  the  pit.  against  those  who  lie  near 
to,  or  beset  his  house,  and  prevent  his  men  and   servants 
going  into  or  coming  out  of  his  house,  by  which  his  lands 
remain  untitled,  fcc. ;  and  for  impounding  his  beasts  and  not 
permitting   them  to  be  replevied.     These  are  all   tortious 
acts, 
r.  N.  B.soo,      §  20.  So,  trespass  lies  if  one  put  his  villain  or  slave  into 
sos,  S07.      tne  8loc^  to  chastise  him,  and  men  come  and  forcibly  take 
him  away,  or  set  him  at  liberty :  so,  if  the  owner's  servant 
be  bringing  him  home,  and  they  take  him  away,  the  master 
has  trespass. 
T.  N.  B.soo,      §  21.  So,  trespass  lies  against  one  who  draws  wine  oat  of 
sot,  tra.       mv  vessel  a„d  puts  jD  water  to  fill  it  up ;  and  the  declara- 
tion may  state  the  particular  facts :  so,  I  may  have  trespass 
against  A,  if  he  whip  my  horse  on  which  I  am  riding,  and 
he  throw  me,  &c. :  so,  trespass  lies  against  A  if  he  excite 
or  procure  a  dog  to  bite  B,  or  to  chase  and  bite  his  sheep ; 
ana  in  each  case  tbeplt.  may  stale  the  facts  concisely,  but 
correctly,  in  bis  declaration. 
F.  N.  P.207.      §  22.  If  the  pit.  have  a  right  to  a  stray  beast,  or  to  wreck 
on  his  land,  he,  before  seizure,  has  trespass  against  him  who 
takes  away  either.    To  either  the  pit.  states  his  right,  the 
fact  of  the  beast  or  wrecked  goods  being  on  his  land,  and 
the  deft's.  taking,  &c.  with  force  and  arms ;  for  though  the 
pit.  may  not  have  actual  possession,  he  has  a  right  to  it. 
T.  H.  B£07,      §  23.  And  it  is  said,  that  if  the  pit.  be  entitled  to  have 
508-  toll  in  any  place,  and  send  his  servant  to  take  it,  and  A  do 

disturb  the  servant  to  take,  the  master  has  trespass  quart  vi  el 
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armis.  A,  assaulted  the  pit's,  servants,  "and  disturbed  him  Ch.  172. 
to  take  the  toll."  The  pit.  briefly  states  bis  right  or  grant,  Art.  8. 
and  the  wrong  done.  v-^vw 

§  34.    As   trespass  is  a  formed   action,   the  prescribed  10  Mod.  mo, 
forms  must  be  pursued;  though  it  lies  for  the  vesture  of  land  »**.£?"'  VJ_R 
or  herbage,  it  must  be  quart  claasum  fregil.     The  word  clatf  q0w  43 
turn  imports  possession,  without  which  trespass  is  not  main-  Webb'* 
tamable;  and  though  there  be  no  fence,  the  declaration  must  <=**■ 
be  clamitm /regit ,-  fo(  every  man's  ground  is  fenced  in  the 
eye  of  the  law. 

§25.  If  a  declaration  or  plea  be  bad  for  uncertainty,  it  is  e  Int.  CI. 
often  cured  by  the  other  party's  plea ;  as  where  a  declare-  ai4- 
tion  is  bad,  being  quart  ctpit  qualvor  pullos,  without  an 
amglice,  the  deft. Justified  taking  them  on  his  motion  in  arrest 
of  judgment.  Held,  he  had  cured  the  defect 'by  his  plea, 
at  he  had  shewn  they  wen  well  known  to  him,  all  the  case  re- 
■  quired. 

§  36.  A,  having  been  in  possession  of  land  ten  years,  4  Job™.  R. 
November  7,  sold  his  right,  interest,  and  improvements,  to  313i  v?°^ 
B,  and  engaged  to  deliver  possession  to  him  the  first  of  next  ^0  |JL  jt , 
March,  and  acknowledged  he  held  possession  of  the  land  Wood,  Ch. 
under  B.     Held,  A  was  B's  tenant ,■  and  having  continued  r73,  ■.»,  1. 
in  possession  after  March  1,  he  became  tenant-at  sufferance,  ^!^\g^i 
and  B'a  entry  afterwards  put  an  end  to  the  tenancy:  so,  icnii»e,284 
that  B  might  have  trespass  against  a  person  claiming  to  hold 
under  A.   B'a  title  was  good  against  all  but  the  right  owner : 
no  privity  between  the  tenant  and  owner. 

§  27.  Trespass  quart  claufum  fregit,  against  a  sub-tenant  3  Johns,  r. 
at  will  of  the  lessee,  cannot  be  supported  by  the  lessor,  for  *^*^ 
pulling  down  and  carrying  away  the  house,  erected  by  the 
lessee  during  the  term,  on  the  leased  premises.     Sec  art. 
6,  s.  10 :  the  lessor  had  no  possession.  3  Phil.  Erid.  133. 

§28.  Proceedings  against  three  defts.  one  not  found,  in  2  Johns.  R. 
trespass,  two  were  taken.  The  pit.  declared  against  the  Jjjf^'J"'. 
two  timid  cum  the  other,  returned  not  found.  The  two  _i  Baund. 
pleaded  not  guilty,  and  found  guilty  generally.  The  two  »i,not* — 1 
moved  in  arrest  of  judgment,  on  the  ground  the  pit.  could  f*r'*D5^" 
not  proceed  fill  all  the  defts.  were  brought  into  court.  Held,  e,r' 
torts  being  joint  and  several,  the  pit.  might  elect  to  proceed 
against  one  or  more  of  the  defts. 

Art.  8.  Trespass,  assault  and  battery,  false  imprisonment. 
Many  cases  that  might  have  been  arranged  under  this  head, 
have  already  been  considered  in  prior  chapters,  not  many 
therefore,  will  be  considered  in  this  article. 

§  1.  General  principles.    An  assault  "is  an  unlawful  setting  Finch'*  I... 
upon  one's  person."     It  is  an  attempt  or  offer  to  beat  another  ®w'— fSt_ 
1  Bac.  Abr.  154.— Salk.  384.— Bui.  N.  P.  15— Teh.  36,  172. 
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Ch.  173.  without  touching  him  ;  as  if  one  strike  at  me,  and  miss  me ; 
Art.  8.      1  Mod.  3,  168,  169.    "  An  assault  is  an  attempt,  or  offer, 
■_#-.  -%_r  with  force  and  violence,  to  do  a  corporeal  hurt  to  another, 
as  by  striking  at  him,  with  or  without  a  weapon ;  or  pre- 
senting a  gun  at  him,  at  such  distance  to  which  the  gun  will 
carry ;  or  pointing  a  pitch-fork  at  him,  standing  within  reach 
of  it ;  or  by  holding  up  one's  fist ;  or  by  drawing  a  sword, 
and  waving  it  in  a  menacing  manner."  So,  lying  in  wait  is  an 
assault;  Bui.  N.  P.  15;  1  Esp.  383.    . 
Gil.  L.  E.  §  2.  But  it  is  no  assault  to  push  one  in  earnest  discourse, 

R6^ .  and  no  words  amount  to  an  assault;  Hawk.P.C.  134.  Every 

battery  includes  an  assault ;  Salk.  384.     And  it  is  sufficient 
if  the  deft,  be  found  guilty  of  the  battery. 
3  bi.  Con.         §  3,  Battery.    The  least  touching  a  man's  person,  wilfully 
AcrlM™'  or  'n  ansT"'»'sa  battery;  or  any  the  least  injury  done  toano- 
155— Saik.    ther's  person,  in  an  angry,  revengeful,  rude,  or  insolent  man- 
407.— Bui.     ncr,  is  a  battery ;  as  by  spitting  in  his  face,  or  any  way 
|r'p']6'—    touching  him  in  anger,  or  violently  justling  him  out  of  the 
]2fi    "    '     way.    But  if  two  play  at  cudgels  together,  and  one  happen 
to  hurt  the  other,  it  is  no  battery;  for  their  intention  was  to 
promote  courage,  and  so  lawful.    So,  if  two  soldiers  be  train- 
ing, and  one  hurt  the  other,  it  is  no  battery,  unless  there  was 
negligence,  or  a  want  of  due  caution.     Nor  is  it  any  battery 
for  a  parent  to  give  modtratt  correction  to  a  child,  or  a  mas- 
ter to  a  scholar,  or  to  an  apprentice. 
3  Bi.  Com.       §  4.  In  self-defmee.    If  one  only  assault  me,  or  strikes  me, 
,21'  I  may  strike  him  in  my  defence;,  and  when  sued,  plead  it 

was  of  his  own  fault  or  wrong :  so,  if  one  attempt  to  deprive 
me  of  my  goods,  I  may  lay  hands  on  him,  to  prevent  him : 
iM°'n'r'*      80'  'n  defence  °f  one'B  wife,  servant,  or  master ;  and  on  the 
D.  770  77k  ^rst  assau'ti  ana<  before  a  stroke  given,  if  be  cannot  other- 
*  wise  escape ;  or  defence  of  one's  goods ;  or  of  beasts  dis- 
trained ;  or  of  possession :    so,  to  apprehend  a  criminal  to 
bring  him  to  justice. 
6  Com.  D.         §  5.  it  is  no  battery  to  hold  and  restrain  another,  to  pre- 
ConTwi-    vent  nk  doing  mischief;  nor  is  it  to  beat  one  away  who  per- 
l  E«p.  387.    s's,s  'n  taking  my  goods ;  nor  for  a  church- warden  or  officer 
to  turn  one  out  of  the  church,  who  disturbs  the  congregation ; 
or  to  take  off  the  bat  of  one  who  wears  it  in  church ;  and  if 
Bui.  N.  P.     sued,  he  may  plead  the  whole  matter.    Not  any  assault  for 

immS^  one  t0  'ay         ^  on  m8  awordf  a"d  say»  'f lt  were  not  *** 

i  Esp.  C63.  size  time,  he  would  not  take  such  language ;  for  his  words 

shew  he  had  no  intent  to  strike  them. 
l  E«p.  385,        ^  g,  jf  an  injury  be  done  to  A,  by  hie  content,  he  has  this 
Clerk.—*       action,  if  the  act  was  unlawful ;  as  if  two  agree  to  box  to- 

Hob.  138 gelher,  and   one  injures  the  other,  he  has  trespass ;  for  as 

Bol.  N.P.16.  the  act  of  boiing  is  unlawful,  the  consent  of  the  parties  to 
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fight  could  not  excuse  the  injury ;  and  the  maxim  volenti  nan  Cb.  1 72. 
fit  injuria,  does  not  apply.  So,  if  one  license  another  to  beat  Art.  9. 
him,  it  is  void.  *_^-v— w 

§  7.  She  may  justify  defending  her  husband,  and  he  her;  Saik.  40?. 
a  servant  his  master,  out  said,  not  the  master  the  servant.  ^^^Bwi- 
Nor  can  one  justify  an  assault  in  defence,  of  his  house  or  lec&ex'r.— 
close ;  but  must  plead  moltittr  mamu  imposv.it.    But  3  Salk.  3  s»lk.  46. 
4G,  it  is  stated  one  may  justify  even  a  wounding  in  defence 
of  his  person,  but  not  of  his  possessions ;  but  may  justify  an 
assault  in  defence  of  hi*  house.     One  cannot  justify  a  mayhem 
for  every  assault  or  blow. 

§  8.  Action  of  assault  and  battery  is  transitory ;  and  the  J  "■J^J7™- 
deft,  may,  in  such  action,  plead  a  local  justification,  arising  DarfJa\*"' 
at  another  place  than  that  laid  in  the  declaration,  and  with- 
out a  traverse.    The  pit.  may  answer  ibis  local  justification. 

§  9.  Trespass  for  assault,  and  beating  the  pit.     Plea,  not  t! Bot-fc  P. 
guilty.    Thi  deft,  was  master  of  a  Bhip,  and  the  pit.  one  of  ^,^J^ 
the  crew.     Held,  the  jury  cannot  take  into  consideration  the  centra, 
circumstances  of  the  assault  and  battery,  with  a  view  to  re*  BiDgfaun*. 
duce  the  verdict  below  the  amount  of  the  damages  actually  SjJ^jjj'p 
sustained,  if  those  circumstances  could  have  been  pleaded.  £?£ 
It  seems  by  this  case,  if  a  beating  cannot  be  justified,  but  cir- 
cumstances exist  to  mitigate  the  damages,  as  the  discipline 
of  the  ship,  &c.,  these  special  circumstances  must  be  special-  . 
ly  pleaded,  or  the  pit.  must  recover  the  damages  he  has 
really  sustained,  as  being  made  an  invalid  for  life,  &c. ;  but 
otherwise  when  these  special  matters  cannot  be  pleaded ; 
see  Ch.  63,  a.  8,  s.  38,  &c.,  Underwood  v.  Parkes,  s.  31. 

§  10.  Son  assault  demesne,  is  a  good  plea  in  mayhem,  where  8  s»lk.  842. 
the  first  assault  was  violent ;  as  a  violent  assault  justifies  may- 
hem in  self-defence. 

§  11.  Justice  or  constable  not  liable,  acting  ministerially,  for  '  ■J?'?*-  *!' 
distraining  one  not  liable,  ire.  As  where  an  overseer  of  a  *  r'ann»i>. 
highway,  applied  to  a  justice  for  a  warrant  against  A,  for 
refusing  or  neglecting  to  work  on  it;  and  the  justice  issued 
it,  and  the  constable  took  A's  cow  for  the  penalty,  and  sold 
her.  Held,  though  A  was  not  liable  to  be  assessed  to  work, 
&c.  yet  no  action  lay  against  the  justice  or  constable,  mere 
ministerial  officers,  and  having  no  discretionary  or  judicial 
power.    The  overseer  directed  the  process. 

Art.  9.  False  imprisonment,  arrests,  ire.  §  1 .  The  right  of  3  H-  Con. 
personal  liberty,  as  affected  by  this  injury,  which  consists  in  3P JUJ^T' 
the  unlawful  detention  of  the  person,  without  any  legal  au-  j^t.  5es,_ 
thority ;  and  the  usual  question  is,  what  is  an  unlawful  deten-  Co.  L.  sss.- 
tionT  "  Every  detention  of  the  person,  as  by  confinement,  JJjJjHS' 
either  in  prison  or  a  private-house*,  in  the  stocks,  or  by  for-  47  * 
cibly  detaining  one  in  the  street,  is  an  imprisonment ;"  and 
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Ca.  173.  this  is  False  imprisonment  whenever  unlawful.  For  this  the 
Art.  9.     law  provides:  1.  For  removing  the  confinement  by  Habeas 

y^-v**^  corpus,  &c. :  2.  Punishment  as  tor  a  public  crime,  by  a  public 
prosecution :  3.. A  civil  action  by  the  party  injured,  for  the 
damages  sustained  by  the  loss  of  time  and  liberty.  Every 
imprisonment  includes  a  battery,  and  so  an  assault. 

BdI.N.  P.m.      To  constitute  false  imprisonment,  there  must  be :  1.  A  de- 

1&KU1  b\rr   tent'on  °' lne  per8011 :  2-  The  detention  must  be  illegal. 

_.     .  '     *       6  2.  False  imprisonment,  or  this  unlawful  detention  of  one's 

French  pe-  *  T      . i\  ,  .      ,    -  , 

naicode'see.  person,  may  arise  in  various  ways,  as  by  actual  force  and 
341  to  344.—  detention,  without  a  pretence  of  legal  authority ;  or  under 
life*  for  the    pretence  of  it ;  as  by  executing  legal  process  in  an  unlawful 
omi  in'ano-    Banner,  or  in  a  time  improper,  as  on  a  Sunday. 
ther  tut*,  §  3.  The  cases  must  necessarily  be  extremely  numerous 

Kjrby,  65.—  jn  which  the  question  may  arise,  if  there  be  a  false  imprison- 
•n*MTMt  w  mCT'i  an^  so  an  action  of  trespass  or  not,  only  a  few  of  which 
a  ca. «.,  on-  can  be  noticed  here :  many  have  been,  and  will^necessarily, 
iy  voidable,  be  noticed  in  other  places,  as  under  the  heads  of  Arrests, 
a^Ciinei1  R.  jjomiM  rtpUgiando,  Habeas  corpiw,  Officers,  &c.  *cc. 

§  4.  1.  The  cases  in  which  trespass  for  false  imprisonment 

lies,  or  not. 

z  E*p.  40S,        The  pit.  and  his  attorney  caused  an  administratrix  to  be 

B"J"f'**r^  arrested  for  the  intestate's  debt,  and  no  suggestion  of  waste ; 

3  Wilt.  368."  an  acti°n  lay  >  though  it  was  much  urged,  that  it  lies  not 

against  the  attorney  who  sued- out  the  writ,  for  the  injury  is 

a  trespass,  and  all  concerned  are  principals. 

SW.B1.1190,      t)  5.  Lies  also  generally,  if  I  arrest  one  not  liable  to  ar- 

L^htfoot  —  re3t  at  a" '  ^ut  not  ^  '  arrest  one  who  has  only  a  privilege, 

Moore  r. '      or  an  exemption  from  arrest,  as  a  witness  in  a  cause ;  for  the 

Chapman,  3  exemption  is  not  his,  but  the  privilege  of  the  court,  and  the 

SUn.  tz  M.    gujt  continues,  though  he  njay  be  discharged  from  the  arrest 

by  order  of  the  court. 
Doogl.  646,        §  6.  So,  if  I  arrest  an  insolvent  debtor,  or  other  privileged 
Taritonj.^    person,  trespass  lies  not ;  and  clearly  not  against  the  officer, 
Baik?78.       for  he  is  justified  by  his  writ ;  but  lies  for  an  arrest  on  days 

when  forbidden. 
Silk.  396,  §  7.  But  no  action  of  false  imprisonment  lies  against  a 
GroenTejtD.  judge  of  a  court  of  record,  for  any  act  done  by  him  as  judge; 
CitedTpiiU.  or  'n  e  execution  of  his  office :  nor  for  any  error  in  jude- 
Evid.  344,  merit.  Neither  are  his  acts  or  decisions  traversable.  This 
Baugb  v.Kil-  was  decided  in  an  action  against  the  officers  and  censors  of 
the  College  of  Physicians,  who  having  a  power  to  examine 
and  punish  by  fine  and  imprisonment,  were  held  to  be  a 
court  of  record.  Belle  v.  Broadbent,  3  D.  &  E.  183. 
l  rip.  407,  §  8.  If  I  get  judgment  against  baron  and  font,  for  her  debt, 
Bardolph  >.  when  sole,  the  capias  shall  issue  to  take  both  on  final  pro- 
eri7'  cess,  for  in  this  case  she  cannot  be  arrested  on  mesne  prv- 
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cess:  if  on  this  both  be  arrested  for  her  debt  dum  tola,  she  Cur.  173. 
shall  be  discharged,  and  he  retained,  until  he  finds  Jjait  for  Art.  9. 
both;  and  1  Lev.  51,  and  1  Yen.  49,  were  denied  to  be  taw;  t^v%^ 
Arerton  &  wife  v.  Hudson,  2  Wash.  179.  2  St™,  law, 

§  9.  Trespass  for  false  imprisonment  will  not  lie  at  com-  jj*j**^* 
mon  law,  where  the  imprisonment  is  merely  in  consequence  ' 

of  taking  a  ship  as  prise,  though  the  ship  has  been  acquitted.  eisXeCaui 
In  this  case,  to  1779,  one  English  ship  captured  another;  the  ■.  Eden; 
general  issue  was  pleaded,  and  captured  or  taken  in  a  prize,  Boui  t.  Hat- 
given  in  evidence  on  the  general  issue.     Held,  also,  that  the  *J^j  £J£ 
original  question  not  prize  or  noprue,  of  which  the  admiral' 
ty  had  exclusive  jurisdiction ;  and  so  of  its  incidentals,  and 
its  consequences :  also  in  cases  of  captures,  the  admiralty 
gives  damages  for  the  detention ;  therefore,  also,  in  recoveries 
at  common  law,  for  the  same  capture  or  detention,  would  be 
to  allow  double  damages. 

§  10.  In  this  case  it  was  held,  if  the  officer  have  a  writ  Moore,  467, 
against  A,  and  by  mistake  arrests  B,  he  may  have  this  tic-  L^t* Vtb 
lion,  even  though  lie  himself  was  accessary  to  his  arrest.   As  _!|eJ.  400. 
in  trespass  for  false  imprisonment,  the  deft,  justified  and 
stated,  he  had  a  warrant  against  A,  and  asked  the  pit.  his 
name,  who  answered  A,  which  mu  not  hit  (rue  mmm,  and 
thereon  the  deft,  arrested  him.     On  demurrer,  this  plea  was 
adjudged  bad ;  for  the  officer  must  take  the  right  person  at 
his  peril.    But  quere,  if  the  pit.  practice  deception  ;  and  see 
Emerson  v.  Batch. 

§  11.  Where  the  pit.  is  liable  to  this  action,  on  taking  on  str».  sob.— 
imgukr  process,  and  not  the  officer ;  see  Ch.  75,  a.  4,  Par-  1  S»««t-  SB- 
sons  V.  Lloyd ;  Phillips  v.  Biron.     So,  if  erroneous,  &c. 

$12.  So,  it  is  a  general  rule,  the  pit.  is  liable  to  false  im-  l  E*p-  412^ 
prisonment,  if  the  court  exceed,  or  pursues  not  its  jurisdic-  j^'ls^^' 
tion;  and  any  power  to  commit  must  be  strictly  pursued,  or  Evid.  250.— 
this  action  lies  against  the  person  committed.     So,  it  lies  if  a  l  Stnu  710, 
magistrate  have  power  to  commit  and  proceed  irregularly.  ??i^?J**"* 
As  where  the  deft,  was  a  justice  of  the  peace,  and  convicted  ""',.  r. 
the-  pit.,  &c.,  and  immediately  committed  him,  though  prov-  138.-1  wfli. 
ed  he  had  effects  sufficient  to  answer  the  conviction,  for  it  I^,Suiit1]'" 
was  irregular  to  commit  without  endeavouring  to  levy  the  ^t  ^  CI( 
penalty  on  his  Mods.     So,  if  the  pit.  be  kept  in  prison  for  _ 5  B«c.Abr. 
fees  not  due  by  law.    But  one  may  be  confined  a  short  time  1*7. 
under,  a  justice's  parol  warrant,  in  the  common  gaol,  for  fur- 
ther examination. 

§  1 3.  And  if  the  original  commitment  be  regular,  yet  this  !D.it,L 
action  lies  for  any  subsequent  cruelty  or  oppression,  as  con-  5X$™[jL^ 
fining  one  in  an  infectious  prison,  or  dungeon.     This  action  cowp.  w\\ 
was  for  a  confinement  at  Gambia,  in  Africa,  by  the  governor  Mottyn'i 
of  the  place,  and  sued  in  England.    So  was  Mostjn  v.  Fa-  <***■ 
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Ch.  1 72.    brigas,  at  Minorca ;  the  pit.  was  an  inhabitant  of  Minorca, 
Art.  9.     and  the  deft,  governor. 
_r .-+_!       §14.  So,  this  action  lies  against  one  who  influences  or 
JW.  Bl.        procures  one  to  be  imprisoned  illegally ;  as  the  nerson  in  In* 
10^6i  I\"f"1  dia,  who  influenced  the  nabob  to  imprison  the  pit. 
"'    erV  '         §  15.  So,  if  one  be  imprisoned  under  a  by-law,  this  action 
ciaik'i  due.  H*s  i  as  wncre  the  mayor  and  burgesses  of  St.  Albans,  made 
a  rate  to  build  a  court-house,  to  be  assessed  on  the  inhabi- 
tants at  large  ;  and  made  a  by-law  thereon,  "  that  any  one 
refusing  to  pay  such  rate,  should  be  imprisoned ;"  and  on 
this  the  pit.  was  imprisoned,  and  he  recovered  against  the 
mayor ;  for  no  by-law  can  create  such  a  power  *  it  is  against 
Magna  Charta,  Ch.  29 ;  by  which  mtllut  liber  homo  tmpri- 
totutur,  nisi  per  judicium  parium  suorum. 
Cro.Jam.  §  16.  So  it  lies  if  the  sheriff  detain  one  after  the  pit.  has 

378,  wither-  ordered  his  discharge;  or  after  a.  supemdeat  received.    The 
r.  Heni-.       deft,  pleaded  the  process  and  commitment,  in  the  former 
sheriff's  time ;  ana  the  pit.  replied  the  supersedeas,  to  the 
deft. ;  and  the  court  said  his  detaining  the  pit.  after,  was  a 
new  caption  and  detention. 
3  BL  Com.         5  17.  If  judgment  be  recovered  against  husband  and  wife, 
*14,  for  her  contract  or  personal  misbehaviour,  during  the  cover- 

ture, he  alone  can  be  taken  in  execution ;  and  it  seems  to 
follow,  if  she  be  so  taken,  false  imprisonment  lies. 

S.  What  arrests  are  legal,  and  the  restraint  is  not  false  impri- 
sonment.   This  subject  in  civil  actions  has  been  already 
considered.    Ch.  65,  a.  2,  s.  3. 
Matt.  S.J.C.      §  18.  Trespass  and  false  imprisonment.     A,  had  a  pair  of 
1*6*  irmi'     oxen  8t0*en'  aiM-  advertised  the  theft  in  the  newspaper ;  and 
"hotu   *     Hoy**  on  tbi*  advertisement,  and  suspicion,  arrested  Gale, 
and  detained  him  two  or  three  days,  without  any  warrant  or 
process,  and  then  on  the  security  of  Gale's  father,  to  see  him 
forthcoming,  letGale  have  his  liberty.     Verdict  and  judg- 
ment for  Gale,  and  (80  damages. 

The  rules  the  court  laid  down  in  this  case  were,  to  justify 
one  man's  arresting  another,  without  warrant  or  legal  process, 
there  must  be,  1 .  Proof  that  a  felony  has  been  committed :  and 
2.  A  reasonable  cause  to  suspect  the  person  arrested,  has  commit- 
ted ike  felony. 
s  D.ft  E.  6«,      §  1 9*  If  I  cause  A  to  be  arrested,  and  he  give  me  a  draft 
Puckfcrd*.    for  a  part  of  the  debt,  and  agree  to  settle  the  remainder  in  a 
-™*we  •      few  days ;  and  his  draft  is  dishonoured,  I  may  have  him 
,  again  arrested.    The  draft  is  a  nullity  and  the  old  debt 
remains, 
z  Hale',  p.        §  20.  Sopeace  officers,  without  warrant,  may  arrest  suspect- 
C.  *>•— *      ed  felons ;  and  they  may  pursue  persons  for  felony,  or  just 
Bl.Cott.f8'. 

—Hui,  set,  u  to  night-wslken,  March  10,  1797.— Maine  act, 
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suspicion  thereof ;  or  for  breach  of  the  peace,  or  just  suspi-  Cii.  17S. 
cion  thereof;  as  night  walkers ;  persons  unduly  armed,  and     Art.  9. 
arrest  them ;  and  if  the  officers  be  killed,  it  is  also  murder ;  v^^v"^*' 
and  if  they  kill  the  offender,  it  is  justifiable  in  them  and  their 
assistants,  if  the  offenders  cannot  be  otherwise  taken  or  kept, 
though  in  fact  innocent ;  for  by  their  resisting  the  public  au- 
thority, vested  in  these  officers,  they  draw  their  own  blood 
upon  themselves.    These  officers  are  justices  of  the  peace, 
sheriffs,  coroners,  and  constables;  ana  watchmen  ana  their 
assistants,  called  to  their  aid ;  but  if  the  court   has  no  juris- 
diction, its  warrant,  when  given,  affords  no  excuse  to  the  offi- 
cer for  the  arrest ;  and  he  must  know  if  it  has  jurisdiction  H°*>-  63.— t 
or  not.  S1~,°M; 

§  21.  If  a  justice  of  the  peace  see  a  felony,  or  other  breach  HMe'iF.  C. 
of  the  peace  committed  in  his  presence,  he  may  in  his  own  Sj  qJ^'^ 

person,  apprehend  the  felon  ;  and  so  he  may  by  word  com-  35$. {$    ' 

mand  any  other  person  to  apprehend  him;  but  if  the  felony  Mod.  180, 
or  other  breach  of  the  peace  be  done  in  his  absence,  then  he  5X' jCT** 
must  issue  his  warrant  in  writing,  under  his  seal ;  and  if  c_  £,  302. 
there  be  any  riot  or  other  breach  of  the  peace  like  to  hap- 
pen, by  a  tumultuous  meeting,  &c.  he  may  command  other 
persons  to  prevent  it,  by  arresting  the  parties :  so,  sheriffs, 
coroners,  constables,  watchmen,  and  tythingmen,  are  conser- 
vators of  the  peace  in  their  respective  districts  ;  and  may 
exercise  the  same  powers,  except  issuing  warrants.     A  con- 
stable can  confine  in  the  stocks  or  other  place  of  safety,  such 
offenders,  till  he  can  conveniently  carry  him  before  a  justice 
of  the  peace. 

§  22.  But  in  Quean  v.  Tooly,  Holt  said,  "  that  it  was  not  a  H»Wi  T. 
lawful  even  for  a  legal  constable  to  take  up  a  woman  upon  a  p; w' To^ 

bare  suspicion  on/y,naving  been  guilty  of  no  breach  of  the  tJ  93. 

peace,  nor  any  unlawful  act."  If  there  be  an  affray,  or  to  Ewt'i  C.  L. 
prevent  one,  the  constable  may  arrest  the  offenders  on  infor-  303, 
mation ;  but  if  the  affray  be  past,  and  no  danger  of  death, 
he  cannot  arrest  the  parties  without  a  warrant  from  a  justice 
of  the  peace ;  and  if  a  felony  be  committed  he  is  bound  to 
arrest,  though  only  informed  of  it ;  and  to  do  it,  may  break 
doors,  or  kill,  in  case  of  resistance,  though  he  only  proceed  on 
probable  cause  and  suspicion,  and  the  party  be  innocent.  See 
Samuel  v.  Payne  &  al.  Ch.  73,  a.  6,  s.  4. 

§  23.  Arrests  by  private  persons  without  a  warrant.  *  H»le'<  P. 

Any  private  person  present  when  a  felony  is  committed,  ^J^USt 
is  bound  to  arrest  the  felon  on  pain  of  fine  and  imprison-  290.— Eufi 
merit,  if  he  escape  through  the  negligence  of  the  by-stand-  C.L.!87,&e. 
era ;  and  they  may  justify  breaking  open  doors  on  following  303- 
such  felon,  and  kill  him  if  be  cannot  be  otherwise  taken ;  but 
wherever  a  felony  is  committed,  and  time  well  permits,  it  is 
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Ca.  1 72.  best  to  apply  to  a  justice  of  the  peace,  or  at  least  to  a  consta- 
drt.  9.     ble ;  but  if  the  felon  may  escape,  any  one  may  arrest  him, 
v^y^i  and  may  call  assistance ;  and  when  arrested  may  deliver 
him  to  the  constable  or  commit  him  to  gaol,  though  the  best 
way  is  to  bring  hkh  to  a  justice:  so,  if  a  private  person  see 
danger  of  murder  by  a  dangerous  wound  given,  he  may  pur- 
sue the  offender,     m  both  cases  he  may  break  doors,  if  de? 
nied  entrance,  and  the  felon  be  there ;  for  in  such  case  the 
law  makes  him  an  officer ;  but  if  the  accused  be  not  the 
felon,  or  be  not  in  the  house,  the  arrester  acts  at  his  peril. 
A,  may  break  B's  house,  and  imprison  him,  to  prevent  his 
murdering  his  wife,  though  A  be  a  private  person,  to  prevent 
affrays  in  a  house,  or  any  unwarrantable  disturbance  at  on- 
t  Bo*,  fc  P.  seasonable  hours :   so,  if  an  affray  be  in  the  constable's  view, 
Mo,  Hud-    an(j  (jjgy  gv  l0  a  house  and  he  pursues  them,  he  may  break 
Brt^*  doors  to  take  them.     2  Haw.  Ch.  14,  s.  8  ;  East's  C.  L. 

322  j  2  Hale,  295. 
4  Bi.  Com.        j  24,  ]n  wnat  manner  the  officer  or  party,  must  justify  an 
416,  J17.      arrest^  ^  Britton  ,.  cole  &  al.  j  and  Ch.  136. 
Voitcr'iC.         §  25.  It  appears  it  is  lawful  to  arrest  as  above,  for felonies 
L-  and  breach  of  the  peace ;  and  it  is  generally  true  that  assaults, 

batteries,  and  woundings  are  breaches  of  the  peace,  indicta- 
ble and  punishable  by  fine  and  imprisonment. 
*  E*p.  418,        §  26.  So  a  magistrate  may  commit,  for  a  contempt  shewn 
*lv-  to  him  ;  but  it  must  be  while  in  the  execution  of  his  office. 

§  27.  Commanding  officers  in  the  service  in  the  army  or 
navy,  have  power  to  put  inferior  officers  under  arrest ;  but  it 
l  D.  Si.  z.      must  be  done  on  good  grounds,  and  not  oppressively;  as 
S37,  Swinton  wnere  the  deft,  was  captain  of  the  Trident,  man  of  war,  and 
""    °  0J"      put  the  pit.,  the  purser,  into  confinement,  and  there  kept  him 
three  days,  then  liberated  him  without  any  charge  or  court 
martial.     Pit.  recovered  for  this  imprisonment, 
s  St™.  1049,      §  28.  Though  an  officer  may  justify  an  assault  in  arresting 
Wiiliuni  v.    onCt  he  cannot  a  battery,  unless  there  be  resistance,  or  an  at- 
S*Tw.  30.       tei»pt  to  rescue  him ;  but  an  officer  in  the  army  may  justify 

mayhem  for  disobedience  of  orders. 
Act  «f  Con-      §29.  3.  Mayhem.    This  act  and  section  provides  that  if 
gew,  April    anv  0I)C  on  pUrp0se)  an(j  0f  malice  aforethought  unlawfully 
mc  13. '      "  cut  °ff  the  ear  or  ears,  or  cut  or  disable  the  tongue,  put  out 
an  eye,  slit  the  nose,  cut  off  the  nose  or  lip,  or  cut  off  or  disa- 
ble any  limb  or  member  of  any  person,  with  intention  in  so 
doing  to  maim  or  disfigure  such  person," &,c.  hois  to  be  punish- 
ed by  imprisonment,  not  exceeding  seven  years ;  and"  by  fine 
4  Bl.  Com.    not  exceeding  (1,000.     This  is  nearly  the  common  law  defi- 
SJjri?*    nition,  which  views  this  injury  as  a  very  aggravated  battery. 
4  Co. «,"     Congress  also,  bad  in  view  the  Coventry  act,  21  Jam.  I. 
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§  SO.  It  is  said  to  be  false  imprisonment,  to  arrest  a  cler-  Cb.  174. 
gyman,  on  a  civil  process,  going  to  church  to  perform  divine  Art.  9. 
service,  or  in  returning  from  it  on  any  day ;  5  Bac.  Abr.  s^-v-^-' 
165. 

§  31.  If  one  be  committed  to  prison  under  a  justice's  war-  Cra.Jftm.Di, 
rant  that  does  not  mention  the  cause  of  imprisonment,  it  is  Bouchw'i 
a  fabe  imprisonment ;  for  it  ought  to  appear,  that  the  court  C*M' 
may  judge  of  it.    Officer  committing  is  liable,  as  he  must 
see  bis  warrant  is  legal. 

§  33.  But  if  the  constable  shew  the  magistrate's  warrant  a  Bot.  k  P. 
to  the  offender  charged,  and  without  compulsion  he  go  to  sn.— N.  R- 
him  with  the  constable,  is  examined  and  discharged,  false  *tji7«urier 
imprisonment  does  not  lie  in  this  case ;  but  the  party  in  such 
case  must  voluntarily  submit. 

§  33.    4.  Remedy  by  habeas  cormu  for  false  imprisonment.  Cwwtitntion 
By  this  article  "  the  privilege  of  the  writ  of  habeas  corpue,  ^.eUm^d 
shall  not  be  suspended,  unless  when  in  cases  of  rebellion,  or  ,ect.  9. 
'   invasion,  the  public  safety  may  require  it."    Grantable  by 
federal  courts  first.     U.  States  law,  p.  134.    Like  provisions 
in  Massachusetts  constitution. 

§  34.  This  important  act  regulates  the  process  of  habeat  Mm.  act, 
corpus.    The  preamble  recites,  that  this  writ  is  a  airif  of  ^J^b.  ,8> 
right,  to  which  all  the  citizens  of  the  state  are  by  the  consti-  yinok'oftht 
tut  ion  and  law  of  the  land,  at  all  times  entitled,  to  obtain  re-  act  of  1692. 
lief  from  every  wrongful  imprisonment,  or  unlawful  restraint  — Maineact, 
of  personal  liberty;  and  enacts,  that  any  person  imprisoned  SjjSjj  mbw 
in  any  common  gaol  or  otherwise  restrained,  of  his  personal  jtct  of  ha- 
liberty  by  any  officer  or  officers,  or  by  any  other  person  or  beat  coqitu, 
persons,  for  any  cause  or  upon  any  pretence  whatever,  he,  or  jgF|j%  f""J 
any  person  in  his  behalf,  may  complain  in  writing  to  the  Su-  Tork^Hu'Ve 
preme  Judicial  Court^Jn  term  time,  in  any  county,  or  to  one  cue  of 
or  more  judges  thereof,  b  vacation ;  and  thereon,  and  on  *■*•?»*■  ■» 
view  of  the  warrant,  if  there  be  one,  or  on  his  affidavit,  cer-  ^g,  i_  &{, 
tified  by  a  justice  of  the  peace,  or  on  the  oath  of  the  person  work, 
applying,  or  of  any  other  credible  witness,  or  on  the  affida-  English 

vit  of  Buch  witness  certified  by  a  justice  of  the  peace,  living  J*1"*  "l™" 
.,  >i       *  .1    *  -    1    r         1"    i      °  Deal  corpui. 

more  than  twenty  miles  from  the  court  or  judge  applied  to,  _io  Went, 
that  a  copy  of  such  warrant  has  been  demanded  and  denied,  330  to  332.- 
the  court  or  judge  may  or  shall  issue  this  writ,  directed  to  *S5jSu-* 
the  officer  or  person  holding  the  complainant,  returnable  itn-  ^7  {so.6*1 
mediately  to  the  court  or  judge ;  except  the  complaint  be  in 
favour  of  persons  committed  for  treason,  or  felony,  or  for 
suspicion  thereof,  or  as  accessory  to  the  latter  before  the 
fact,  specially  expressed  in  the  warrant  of  commitment,  or' 
persons  convicted,  or  in  execution  by  legal  process,  civil  or 
criminal,  or  committed  on  mesne  process  in  any  civil  action, 
for  want  of  reasonable  bail,  and  persons  as  to  whom  this 
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Ce.  173.  writ  is  suspended  by  the  legislature.  The  form  of  the  writ 
Art.  9.  is  prescribed  by  the  act. 
,^-v-^<  §  35.  This  act  does  not  restrain  the  Supreme  Judicial 
Court  in  term  time,  or  any  one  or  more  of  the  judges  there- 
of, in  the  vacation,  from  bailing  any  person  for  any  offence  at 
their  discretion,  when  the  circumstances  of  the  case  may 
appear  to  require  it,  except  persons  committed  by  the  go- 
vernor and  council,  senate,  or  bouse  of  representatives, 
agreeable  to,  and  for  the  causes  mentioned  in  the  consti- 
tution. 

§  36.  On  the  delivery  of  this  writ  to  the  officer,  and  pay* 
ing  charges  as  the  judge  shall  direct,  or  to  the  person  hold- 
ing the  complainant,  such  officer  or  person  shall  have  the 
complainant  before  the  judge,  &c,  in  three  days,  if  within 
twenty  miles ;  in  ten  days,  if  between  twenty  and  one  hun- 
dred miles ;  and  if  above  one  hundred,  in  twenty  days ;  and 
make  return  of  the  cause  of  detainer.  If  a  judge  shall 
award  a  writ,  and  before  the  return  the  court  shall  sit  in  any 
county,  the  return  may  be  to  the  court :  so,  a  writ  issued  by 
the  court  in  term  time,  may  be  returned  to  a  judge.  - 

6  37.  When  a  person  shall  be  brought  before  the  court  or 
judge,  within  three  days,  the  court  or  judge  shall  examine 
the  cause ;  and  if  bailable,  bail  him  to  the  proper  court  and 
send  the  recognizance  to  such  court.  If  in  a  civil  action, 
may  ascertain  reasonable  bail,  &c. ;  and  if  it  shall  appear 
that  the  complainant  is  imprisoned  or  restrained  without  due 
order  of  taw,  or  sufficient  cause,  he  shall  be  discharged. 
The  act  provides  penalties  for  neglects  in  officers  and 
others. 

§  38.  This  act  also  provides,  that  prisoners  shall  not  be 
shifted  from  one  officer  to  another,  or  one  county  to  another, 
without  writ,  &c. ;  and  enacts  penalties  for  carrying  persons, 
minors  and  apprentices,  without  consent,  out  of  the  state; 
also,  that  persons  enlarged  by  this  writ  shall  not  be  impri- 
soned for  the  same  cause,  unless  indicted  therefor ;  that  one 
in  prison  for  a  capital  crime,  shall  be  bailed  or  discharged, 
if  not  indicted  the  second  term. 
3  m.  Com.  §  39.  There  are  various  kinds  of  this  writ,  or  rather  for 
i*s,  l30!  various  purposes ;  as  to  bring  into  a  court  a  person  to  answer, 
who  is  confined  by  process  of  law  ;  or  to  prosecute,  his  suit  ;  or 
to  give,  evidence ;  or  to  do  and  receive  what  the  court  shall  con- 
sider. This  writ  instantly  suspends  all  proceedings  in  the 
court  below,  and  it  is  the  right  of  government  to  inquire  why 
any  citizen  is  restrained  of  his  liberty. 

Our  act  above,  seems  to  have  been  formed  from  31  Ch.  II. 
ch.  2;  or  rather  from  our  provincial  act,  which  was  formed 
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from  that  of  31  Ch.  II.,  ch.  2 ;  4  Johns.  R.  359 ;  New  Yonk  Ch.  1 72. 
habeas  corpus  act,  1 787,  1 807.  Art.  9. 

§  40.  This  writ  of  habeas  corpus,  this  term,  in  Boston,  was  \_^-v-^-> 
issued  to  General  dishing,  in  the  service  of  the  United  States,  Ma».  Sap. 
to  bring  in  the  body  of  William  Bull,  a  minor,  with  the  Jjf^'JJJJ* 
cause  of  detention.      The  complainant  was   Bull's  sister.  IBI4i  8„f. . 
Cushing  brought  him  in,  and  returned  the  cause,  which  was,  folk;  Pnw- 
thatthe  said  Bull  had  duly  enlisted  into  the  army  of  the  n»Il».Cii*. 
United  States,  by  virtue  of  the  act  of  Congress,  passed  Jan.  "*' 
II,  18)2,  entitled,  an  act,  &c.,  and  of  the  proviso,  in  the  11th 
section,  in  these  words ;  to  ml,  u  and  provided,  also,  that  no 
person  under  the  age  of  twenty-one  years,  shall  be  enlisted 
by  any  officer,  or  held  in  the  service  of  the  United  States,  A  it*te  court 
without  the  consent  in  writing,  of  his  parent,  guardian,  or  iD  N' J"Jjv 
master,  first  had  and  obtained,  if  any  he  have."     While  the  HiS»  cm* 
cause  was  in  examination,  several  days,  Bull  was  in  the  *  matter  of 
sheriff's  custody.    Bull  was  discharged.    The  court  held,  federal  jori*. 
that  on  this  proviso,  an  infant,  having  a  parent,  guardian,  or  ^™ °'  ^ 
master,  and  having  his  assent  in  writing,  might  enlist  into  the  wnt.  0 
service  of  the  United  Stales.    That  Bull,  in  this  case,  not  Job™.  R. 
having  any  parent,  guardian,  or  master,  to  assent  to  the  con-  l?9'  °"*  " 
tract,  could  not  bind  himself.     So,  in  Maryland.  "* 

§  41.  So,  in  the  Commonwealth  v.  Hamilton,  cited  Ch.  13, . 
a.  2,  and  Ch.  35,  a.  1 1 ;  a  minor  bound,  &c,  was  brought 
in  on  habeas  corpus,  and  restored  to  her  master. 

§  42.  One  judge,  by  this  act,  may  issue  this  writ  of  habeas  Mm*,  act, 
corpus  in  term  time.  Much  4, 

§  43.  5.  On  what  kind  of  suspicion  may  one  arrest,  so  as 
not  to  be  liable  for  false  imprisonment. 

§  44.  **  The  party  suspecting  must  arrest,  or  an  officer  may,  2  Hal.  P.  c. 
on  knowing  the  cause  of  suspicion  ;  for  when  he  knows  the  cause  "Ina  ,\^^a 
of  my  suspicion,  it  becomes  his  suspicion ;"  and  "  if  a  felony  coin.  D.3t  t. 
be  committed,  and  A  has  probable  cause  to  suspect  B,  and  does  -i  Mod.  348. 
suspect,  and  acquaints  C  with  the  whole  matter,  and  C  having  -j**  &•  !>'• 
this  probable  cause  to  suspect  B,  arrests  him  j  though  he  can-  tttom(y  j,™ 
not  justify  the  imprisonment  of  B,  by  the  command  of  A,  med  id  an 
who  first  suspected  him,  yet  he  may  justify  by  his  own  inftriofcourt 
suspicion."  And  the  like  of  him,  who  comes  in  aid  of  A,  to  J  jJfTjJj. 
arrest  B.  Causes  of  suspicion  are  many,  as  common  fame,  \ege^.  h»  . 
hue  and  erg  raised,  &c. 

by  habeaj  cotpni  into  U 
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CHAPTER  CLXXI1I. 

TRESPASS— DECLARATION. 


And  tea  F.  Art.  1.  Declaration.  The  pit.  has  several  kinds  of  decla- 
MUfaisia**  rat'ons  'n  trespass,  varying  as  his  subject  matter  varies ;  as 
trespass  quart  clavsum  /regit;  declarations  de  bonis  asparta- 
tis  ;  declarations  for  mesne  profits  ;  and  declarations  for  as- 
saults and  batteries  ;  and  for  false  imprisonment ;  as  these  are 
generally  formed  actions,  there  is  not  much  difficulty  in 
framing  declarations  in  them.  The  forms  are  mostly  found 
in  the  books  of  forms.  In  American  Precedents,  p.  327  to 
339,  there  are  a  large  number  of  forms,  applicable  to  most 
cases,  which,  with  the  notes  in  the  same  pages,  and  the  rules 
and  cases  in  declarations  in  the  same  work,  pages  1  to  89  f. 
make  it  unnecessary  to  add  much  here ;  a  few  notes  and  ob- 
servations will  be  sufficient. 

§  1 .  The  first  rule  is,  to  select  the  form  of  declaration,  ap- 
plicable to  the  pit's,  case,  and  positively  to  affirm  the  facts 
staled;  and  3  Chitty  on  Pleading,  367. 

§  2.  If  a  local  action,  as  breaking  his  close,  &c.  accu- 
rately 1o  fix  and  describe  the  place,  the  loots  in  quo.    If 
the  pit.  do  this  originally  in  his  declaration,  the  deft,  cannot 
vary  the  place,  but  in  his  pleas  must  meet  the  pit.  in  it ;  this 
avoids  tbe  very  troublesome  and  unnecessary   business  of 
new  assignment.     But  if  the  pit's,  declaration  is  genera/,  and 
names  no  place  in  particular  in  it,  the  deft,  may  vary  the 
place,  or  plead  a  right  in  a  certain  place  in  the  town  named, 
and  thereby  drive  the  pit.  by  a  run  assignment  of  his  close, 
to  do  what  he  should  have  done  at  first;  that  is,  accurately 
to  locate  and  describe  his  close  or  place,  in  which  he  means 
to  prove  the  deft,  guilty  of  a  trespass. 
4Batr.943s,       §  3.  The  goods  carried  away  or  injured  by  the  deft, 
pfjjif  ."*  _  must  °*  we''  described  in  the  pit's,  declaration,  if  not,  after 
1  Btrv  6S7    verdict  f<>r  him,  judgment  will  be  arrested ;  but  then  the  de- 
Wj»t  r.  Ef-  scription  need  be  accurate  but  to  a  common  intent ;  and  so 
finjton.—      describe  the  things,  that  if  sued  for  again,  the  first  action 
aTchim'6*  ™a/  'De  a  'Dar  l0        second,  and  so  described  as  that  the 
beritdn  t.      deft,  may  justify  the  taking  of  them,  if  so  be  his  defence ; 
Greenfield ;    but  divers  goods,  or  divers  good*  and  chattels  of  the  pit.,  is  a 
JnJSjjr    Dad  description  in  both  respects :  but  otherwise,  if  they  be 
-I  W.  B1.'b6S,  Fswlf*.  HoUj,-6  Cass.  D.  707. 
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mentioned  only  in  aggravation  of  damages.     So,  if  the  things    Cb.  173. 
sufficiently  appear  by  a  reference  as  to  a  schedule,  &c.    So,     Art.  1. 
in  trespass  as  in  detinue,  it  is  enough  to  lay  the  value  of  all  t^^-v^^ 
the  articles  generally,  and  not  the  value  of  each ;  for  the  evi- 
dence and  verdict  may  shew  the  value  of  each  if  necessary. 

§  4.  The  pit.  ought,  in  his  declaration,  to  say  the  goods  s  Con.  D. 
are  kit  property,  at  least  allege  possession  of  them  at  the  time  W7> 768- 
of  the  taking  of,   or  injury  to  them;   Terry  v.  Stradwich, 
American  Precedents,  50. 

§  5.  If  tenants  in  common  be  injured  in  their  lands,  &c.  Lit.Mc.3t5. 
they  must  join  in  trespass,  as  for  offences  that  concern  ZcoTEit"' 
their  tenements  in  common ;  as  the  breaking  of  their  houses,  19a. ' 
closes,  feeding  on  their  grass,  be,  or  cutting  their  wood,  or 
fishing  in  their  piscary ;  for  the  action  is  in  the  personalty, 
&c.  (but  our  statutes  cited,  art.  5,  make  a  difference  in  cer- 
tain cases :)  the  action  will  survive  if  one  dies,  but  not  the 
right j  but  they  sever  in  waste,  as  in  the  realty. 

If  they  sow  their  land,  they  have  their  corn  in  common ;  2  Mod.  60— 
and  if  my  cattle  cat  it,  they  join  in  trespass,  and  the  action  ^j  {j^m98* 
survives.    If  one  cuts  down  trees,  &c. ;  see  art.  5,  Ch.  1 72.  3^, 

§  6.    Where    the   trespass   is  transitory,    as  for  taking  salk.  643, 
goods  or  cattle,  the  deft,  may  plead  generally,  that  he  was  and  Salic. 
possessed  of  the  place  where  taken,  and  took  them  damage  *&3,  Heiwei 
feasant ;  and  the  pit.  cannot  pretend  a  right  to  the  place,  r-    flm  ' 
and  so  does  not  make  it  a  material  part  of  his  declaration ; 
nor  can  the  place  be  contested  in  evidence,  for  possession  is 
justification  enough:  but  in  trespass  quart  clavtum  fregit,  it 
is  otherwise,  for  there  the  pit.  claims  the  close  in  question, 
and  the  right  may  he  contested,  and  he  ought  to  locate  it 
well  in  his  declaration ;  as  it  is  framed  on  the  ground  the 
close  is  his,  and,  to  it,  is  the  injury  complained  of. 

§  7.  The  pit.  may  join  several  matters  in  trespass,  as  S«Ut.  119. — 
breaking  and  entering  his  house,  cutting  his  trees,  beating  ^.ai^'i^6' 
his  servants,  and  carrying  away  his  goods ;  for  to  aggravate  ia,_2  £d'. 
the  damages  he  may  join  in  his  declaration,  that  for  which  III.  38.— F. 
he  could  not  have  an  action,  and  the  party  injured,  as  the  N-  B-20!. 
servant,  be,  may  have  his  action  also :    so,  if  the  wife  be 
beaten:  but  the  pit.  does  not  recover  in  trespass  for  the  loss 
of  their  service.     So,  for   ploughing  his  land,  cutting  his 
grass,  shearing  his  sheep,  and  fishing  in  bis  fishery. 

§  8.  In  trespass  for  assault  and  battery,  the  declaration  F.  If.  B,  in. 
will  be  good,  though  it  begin,  "  for  that,  whereas,  be.  by  ~|  *■">  R* 
way  of  recital  j  though  formerly  quod  cum  was  bad  in  tres-  Coffin ;  wdi 

Kss,  because  of  the  quod  capiatur  in  England,  not  in  use  enough  on 
re,  on  account  of  variation  in  our  prescribed  form  of  the  «p"i»l  d^ 
writ;  and  of  our  statute,  October  30, 1784,  enacting,  (among  vviiTaB, 
other  things)  that  no  declaration,  be,  abate,  be,  if  the  per-  White  t. 
son  and  case  may  be  rightly  understood."  Shaw. 
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Ca.  173.  §9.  The  ad  damnum  must  be  according  to  the  right 
Art.  1.  in  the  pit.  or  pits.,  to  ibe  damages  demanded.  Hence,  if  the 
Sui»v»).>  pit.  be  administrator  or  executor,  it  must  be  said  to  his  da- 
2  Ld.  Raym.  mage  in  his  said  capacity ;  and  if  the  injury  be  to  the  wife't 
to08'  IHa£  Peno>h  sne  and  her  husband  bring  trespass  for  a  battery  of 
ton-^-Sid.  her.  The  damages  must  be  laid  ad  damnum  ipsowm,  for  he 
387,  Morton  is  damnified  by  being  put  to  expense  for  her  cure,  &c :  And 
«.  ByiM —  g.  Because  the  action  and  damages  survive  to  her,  if  she  out* 
«55,'  8"**-  "ve  ^er  nus')and  J  ai)d  'f  ■  ■n  suc'1  a  case»  tbe  damages  be 
W  ft  wife  r,  laid  ad  damnum  ipsiiu,  the  judgment  must  be  arrested;  and 
Hit-. — Cro.  if  both  be  beaten,  he  must  sue  alone  for  beating  him ;  and 
TWiiuV  ,,oltl  for  bating  her  i  but  >f  "  be  alleged  the  injury  was  done 
Hoe  tc  wile.  to  them,  when  to  her  alone,  as  by  imprisoning  her  only,  it  is 
but  form,  and  in  aggravation  of  damages,  and  he  may  have 
wrong  by  the  battery  of  his  wife. 

§  10.    As  to  what  may  be  laid  or  proved  in   aggrava- 
tion of  damages  in  trespass ;   see  Ch.  85,  and  Damages, 
Ch.  28. 
ECoa.D.  fin,  Qmlinuando.     See  this  subject  pretty  largely  con- 

788,  sidered,  American  Precedents,  52  and  339. 

s  Han.  R.  But  in  this  case  the  court  held,  that  the  expression,  after- 
Sw'ift*^Bal  aar^s  continuing  hie  said  assault,  is  not  in  the  technical  mean- 
ly, p  .86,253 j  'ng  °f  a  conlinuando,  in  a  declaration  for  an  assault  and 
269.-3  Sel.  battery.  Action  was  for  a  master's  beating  a  mariner.  Judg- 
■***■  ment  not  arrested,  but  for  the  pit.     Assaulted  on  divers  day* 

and  timet,  explained  to  mean  several  assaults  on  different 
days,  and  so  well ;  and  2  Bos.  fit  P.  425 ;  Cowp.  828. 
Ctb.  El.  32,  §  13,  ]n  trespass,  the  day  laid  in  the  declaration  is1  not 
K^ii— 2  material,  as  toe  pit.  may  prove  the  deft,  guilty  at  any 
Wilt.  203—  t'mc  before  the  action  brought,  for  he  being  onct  a  trtspautr, 
39-.lir.ll09.  shall  always  be  ont;  but  taking  a  horse,  cutting  a  tree,  &c 

lies  not  in  continuance.    ■ 
f  Balk,  63a,      §  13.  The  action   of  trespass  must  always  be  vi  *(  ar- 
Klilaw"  *"  m'*'  ant*  '*"  tnese  words  be  omitted  in  the  pit's,  declaration, 
it  will  be  bad  on  general  demurrer :  but  by  the  4  and  5  of 
Ann,  only  form. 
l  Bund.  17,       And  in  this  case  it  was  held,  that  the  words  vi  et  armit  are 
UrnvJUng.  bu-t  won]s  q£  farm  in  trespass,  and  if  the  deft,  be  acquitted 
or  convicted,  or  convicted  of  the  special  matter,  there  shall 
be  no  trial  of  the  vi  et  armit,  though  issue  be  joined  thereon. 
There  have  been  used,  in  legal  proceeding,  but  few  words  as 
to  which  there  has  been  a  greater  diversity  of  decisions  than 
as  to  these.     Often  it  has  been  decided  (bat  they  are  but 
words  of  /orm,  often  words  of  substance,  sometimes  essential 
in  actions  and  indictments,  sometimes  turplustagt,  and  in  many  ■ 
cases  that  it  is  absurd  to  use  them. 
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In  indictments  for  actual  disturbances  of  the  peace,  as  aa*    Cs.  173. 
toultt,  &c  these  words  were  deemed  necessary  at  common     Art.  1. 
law;  but  not  where  it  would  be  absurd  to  use  them,  as  for  \^»v-^^ 
conspiracies,  slanders,  cheats,  escapes,  &c. :  so,  muanctt  on  the  B  Com.  D. 
deft's.  own  land,  cheats  at  cards,  &c.  ?c~»m — 

And  by  this  statute  they  are  made  unnecessary  in  any  in-  cro.J.  m. 
dictment  or  inquisition.  Still  if  vi  tt  armit  be  omitted,  it  is  — SBtc.lOB. 
bad  on  special  demurrer,  by  3  and  4  of  Ann,  where  before  37 11.  vnr. 
it  was  necessary  to  use  them.  **•  *• 

5  Bac.  186,  deemed  words  of  substance;  so,  2  Salk.  636, 
640:  but  Salk.  381,  one  was  indicted  for  not  receiving  an 
apprentice  bound  out  by  justices,  and  held  these  words,  vi  tt 
amis,  were  surplussage. 

5  Com.  D.  Pleader,  3  M.  7,  held  to  be  substance  by  some 
authorities  there  cited,  form  by  others  ;  and  6  D.  &  E.  1 25 ; 
and  by  16  and  17  Ch.  II.,  ch.  8,  judgments  not  to  be  ar- 
rested for  want  of  vi  tt  armit,  in  cases  clearly  trespass. 

§  1 4.  As  all  concerned  in  the  trespass  are  principals, 
and  every  trespass  is  a  tori,  a  malftasance,  and  torts  are  in 
their  nature  several,  it  follows,  the  pit.  may  declare  against 
any  one  or  more  of  the  trespassers. 

§   15.   Trespass   and   assault,  October   20,   1803:    pit.  sselw.llll, 
alleged  the  deft,  on  that  day,  and  on  divers  other  days  arid  illf'Tnt 
limes,  between  that  day  and  the  day  of  exhibiting  the  bill,  En»!iih  v. 
with  force  and  arms,  made  an  assault  on  the  pit.,  &c.    Held,  Paner.— 
bad  on  special  demurrer,  as  one  assault  cannot  be  laid  on  dif-  CowP-  8*8 ; 
ferent  days.     Should  have  been  laid  on  one  certain  day.  pUt425^a 
But  good  bad  it  been  laid,  the  deft,  assaulted  on,  &c,  as  Ea,t,  391.— 
above.     It  is  said  by  S/lwyn,  that  a  contimtando  is  now  dis-  1  Satrad.  24. 
used  in  trespass,  and  the  trespasses  laid  on  such  a  day  and  jT?,5^,' 
year,  "  and  on  divers  other  days  and  times,  between  that  day  Mam".  R.  50. 
and  the  day"  of  commencing  the  suit,  in  order,  as  formerly, 
to  include  several  trespasses  in  one  action,  and  that  this 
avoids  the  ancient  niceties  as  to  acts  lying  in  continuance  and 
those  not. 

§  16.  Cmlinuando.  Evidence  on  the  pit's,  part  is  con-  2En>.  m- 
fined  to  the  time  laid  in  his  declaration ;  but  be  may  ^\ "■ *'??• 
waive  his  continuando  and  prove  a  trespass  any  time  before  3| ,  ^aiei 
the  date  of  his  writ.  And  he  must  prove  a  re-entry  to -have  there  cited. 
damages  for  more  than  one  trespass  - 

§  17.  Trespass  and  special  charge,  for  breaking  and  enter-  *  Maule  ft 
ing  the  pit's,  dwelling-house,  may  be  well  laid  to  have  been  Hji^'- 
done  under  false  charge  and  assertion,  that  the  pit.  had  orford. 
stolen  property  in  her  house,  by  which  she  was  injured  in  her 
credit,  &c. ;  for  that  is  laid  only  as  matter  of  aggravation ; 
and  the  jury  may  give  damages  for  the  trespass  as  it  is  ag- 
gravated by  such  false  charge ;  and  it  is  usual  to  give  in 
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Ca.  173.   evidence,  circumstances  that  accompany  and  give  a'  charac- 
Art.  3.     ter  to  the  trespass. 
^^v%^       §  18.  If  property  be  taxable,  trespass  Kes  not  against  a 
collector  for  distraining  for  the  tax,  though  the  assessment 
be  erroneous.     1  Caines'  R.  93,  Henderson  &  al.  v.  Brown. 
1  c»in«'  R.       §19.  Trespass  is  commiited  in  a  part  of  the  town  of  A ; 
alt*  q5££  this  part,  by  a  division  made  before  the  action  is  commenced, 
is  annexed  to  the  town  of  B,  the  pit.  may  declare  as  for 
a  trespass  in  A. 
3  CalM**  R.       §  20.   Trespass  lies  not  against  a  naval  officer,  for  bringing 
1M,  Bonn  r.  to)  ^j  taking  out  of  her  course,  a  neutral  ship,  if  bona  fide 
^^'  done,  in  pursuance  of  instructions  from  the  secretary  of  the 

navy,  though  in  consequence  thereof,  she  is  captured  by 
another  nation,  and  condemned  as  a  prize ;  otherwise,  if  it 
appears  there  has  been  collusion  between  the  captors  and 
deft. ;  and  the  jury  must  decide  if  the  circumstances  of  the 
case  afford  evidence  of  such  fraudulent  intent. 
mi'c**'  B'      §  21-  ■*  ln^r(^  person  cannot  be  a  trespasser  by  relation. 
D«  g**i?  *'  Hence,  trespass  will  not  lie  against  A,  acting  under  a  license 
from  B,  who  was  in  possession  under  a  writ  of  possession, 
awarded  on  a  conviction  for  forcible  entry  and  detainer,  by 
a  competent  court,  though  the  indictment  and  proceedings 
under  it  be  afterwards  quashed,  and  restitution  directed. 
s  Day'i  Ca.      §  32.  The  owner  of  personal  property,  though  not  in  pos- 
378,488.       session,  may   have   trespass  against   a   stranger;   Bird  v. 
Hempsted.  A  constructive  possession  in  the  pit.  is  sufficient ; 
Williams  v.  Lewis- 
See  Ch.  172,      §  23.  Trespasser  ah  initio  or  not.    If  an  officer  make  a' 
Jj^lTcm      'awffu'  'evyi  «e  can  b*  a  trespasser  al) initio,  only  by  a  subse- 
257,  Water-  quent  act  of  trespass,  not  by  an  omission  or  neglect  of  duty. 
buryr-Lotk-      §  24.  The  pit.  must  have  actual  and  lawful  possession  of 
wood.  reaj  property,  to  enable  him  to  maintain  trespass. 

BiiSa'  R*      ^"^  ^m  a  Poro'  license  may  be  recalled.     As  where  the 
StujTMFtnt    lar>ds  of  A  and  B,  were  separated  by  a  crooked  line  and  fence, 
«.  Dunham    and  A,  showed  B,  the  two  extreme  points  thereof,  and  said  it 
*  "on-36*    was  a  8tra'gnt  'me  >  an<^  B  Put  UP  another  fence  accordingly, 
■  m— 2 '      an<'  so  "ic'uded  some  of  A's  land,  possessed  by  him  and  his 
J'hil.  Evid.     ancestors,  above  twenty-five  years ;  but  before  B  put  up  bis 
132- — ll       new  fence,  A  gave  him  notice  not  to  put  it  on  a  straight  line; 
Jdbni.  R.      an(j  gflcr  gfected^  \  pulled  it  down.    Held,  B  could  not 
have  trespass  against  him ;  for  A's  parol  declaration  did  not 
change  tne  possession,  and  having  availed  himself  of  the 
locus  penitentias. 
Co.  LU.28S.      Art.  2.  DtfPi.  pitas  in  bar  in  trespass.  These  are  of  three 
sorts:  1.  Not  guilty;  3.  Matter*  of  excuse,  as  done  by  ac- 
cident, &c. :  3.  Justification.    In  this  the  deft,  states  matters 
to  shew  the  acts  charged  against  him,  were  lawfully  done  by 
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him.  This  must  always  be  pleaded,  unless  ordered  other-  Cm.  173. 
wise,  by  some  statute  ;  but  matter  of  excuse,  may  be  pleaded  Art.  4. 
or  given  in  evidence  on  the  general  issue.  v^v^s 

As  under  this  head  many  pleas  and  valuable  notes  are 
collected  and  made  in  Story's  Pleadings,  p.  463  to  653,  in 
near  two  hundred  pages,  it  will  not  be  necessary  in  this 
work  to  consider  this  subject  at  large ;  but  only  to  fay  down 
a  few  rules  and  to  collect  a  few  cases  to  explain  them ;  and 
Bee  sundry  American  pleas  in  trespass,  Ch.  173,  a.  4. 

§  1.  The  deft's.plea  must  answer  the  whole  matter  in  the  Cra.EI.tt8, 
pit's,  declaration,  alleged ;  as  where  the  pit.  declared  for  as-  pe^^?r7 
sault,  battery,  and  mounding;  and  the  deft,  justified;  as  a  con-  *' 
stable  of  A,  and  for  a  misdemeanor  of  the  pit. ;  he,  the  deft, 
laid  hands  on  him,  and  carried  him  to  the  stocks,  which  is  the 
same  trespass.    The  pit.  demurred,  and  had  judgment ;  for 
the  deft,  did  not  plead  not  guilty  as  to  the  mounding,  nor 
justify  it ;  so  did  not  answer  the  whole  offence  charged  in 
the  declaration;  but  if  one  plead  that  the  hurt  the  pit.  com- 

Silains  of,  was  of  hit  own  assault ;  this  is  a  good  answer  to  all ; 
or  son  assault  goes  to  the  whole. 

§  3.  The  deft,  may  plead  not  guilty  at  to  part,  and  title  M**>.  sj.c. 
to  part ;  as  in  trespass  for  cutting  the  pit's,  trees,  the  defts.  ^M*t  1770, 
pleaded,  and  the  said  D.  and  S.  come  and  defend  the  force 
and  injury  when  and  where,  &c. ;  and  as  to  the  force  and 
arms,  or  any  thing  against  the  peace ;  and  also  the  whole 
trespass  aforesaid,  except  the  breaking  and  entering  the 
close  aforesaid,  and  cutting  and  carrying  away  thirty  beech 
trees,  twenty  maple  trees,  and  four  oak  trees,  they  say  they 
are  not  guilty ;  (and  issue  joined.)  John  Adams. 

And  as  to  all  these  matters  excepted,  (part  only  of  those  , 

charged  in  the  pit's,  declaration,)  the  defts.  pleaded  actio  tun ; 
and  the  soil  and  freehold  of  N.,  and  doing  those  things  ex- 
cepted, by  his  command,  and  as  his  servants.  Pleas  at  large, 
Story's  Pleadings,  567,  569;  and  there  notice  some  just  re- 
marks on  the  defts'.  general  plea  of  soil  and  freehold. 

Art.  3.   Tht   dtft,  may  plead,  he  tendered  amends,  in   quart  6  '<"-  Cl. 
dausum  frtgit,  on  out  statute,  stated,  Ch.  1 73,  a.  5 ;  or  bring  61B- 
money  into  court  by  leave  of  it.    Form  of  pleading,  Story's 
Pleadings,  534,  5  and  6  ;  and  639. 

Aet.  4.  6  !•  The  deft,  may,  by  a  loose  practice  long  al-  *Jj"*  —**g»: 
lowed,  plead  the  general  bar,  and  drive  the  pit.  to  a  nta.  Co.  ^  of 
assignment.  Tborough- 

§  3.  As  in  this-  case  the  pit.  brought  trespass  quart  chtuwam  fDodi  pp6~ 
/regit  of  bis  close,  at  Great  Parmgton,  and  destroying  his  *' 
grass  there,  &c,  with  a  contmuando.    Plea,  as  to  force  and 
arms,  &c.  not  guilty,  and  issue ;  and  as  to  the  rest  of  the 
trespass,  actio  non ;  because  the  deft,  said  the  clow  and 
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Ch.  173.  house  aforesaid,  and  place  in  which  the  trespass  wassnppos- 
Art.  4.  ed  to  be  done,  were  a  messuage,  and  two  acres  of  meadow, 
"^■v^^  called  the  Nicholas  tenement,  &c,  which  messuage  and 
meadow  were  the  deft's.  toil  and  freehold;  and  as  his  he  en- 
tered into  them,  and  consumed  the  grass,  &c,  as  was  lawful 
for  him  to  do ;  hoc  paratus. 
Form  of  n*w  §3.  The  pit.  replied,  and  niw  assigned;  precludi  non; 
S",*?"1-"1*  because  he  saith,  that  the  close  and  bouse,  abo  the  places 
158  aco.  *  'n  lvn'cn  lne  trespass  aforesaid,  whereof  he  above  complains, 
were  at  the  lime  of  the  said  trespass  done,  and  are,  one 
messuage,  called  Burrows ;  eight  acres  of  land,  called  the 
Great  West  Field ;  four  acres  of  land,  called  D.  H. ;  and  six 
acres  of  land,  called  G. ;  with  the  appurtenances  in  Great 
Parington  aforesaid,  other  than  the  aforesaid  messuage,  and 
two  acres  of  meadow,  with  the  appurtenances,  called  Niche* 
las  tenement,  in  the  bar  of  the  said  D,,  above  specified ; 
hoc  paratus.  Wherefore,  inasmuch  as  the  said  D.,  to  the 
trespass  aforesaid  done,  in  the  tenements  aforesaid,  with  the 
appurtenances,  newly  assigned,  doth  not  answer,  the  pit.  pray- 
ed judgment  and-  his  damages,  by  occasion  of  that  trespass, 
&c.  The  dett.  rejoined,  and  said,  as  to  any  trespass  in  the 
■  aforesaid  tenement,  newly  assigned,  above  supposed  to  be 
done,  actio  non ;  because,  so  stated  bis  title,  &c. ;  that  the 
pit.  was  seized  in  fee,  before  the  trespass,  levied  a  fiue  to 
one  W.  Chicken  and  wife,  to  him  in  fee,  and  her  for  life ; 
they  enfeoffed  Edward  Turner  in  fee,  and  the  deft,  as  his 
servant,  and  by  his  command  broke  and  entered  the  close 
and  house  aforesaid,  newly  assigned,  as  the  soil  and  freehold 
of  the  said  Turner,  &c.  as  was  lawful,  &c. ;  hoc  paratus, 
&x.  Surrejoinder  stated  a  condition  not  performed.  Deft's. 
rebutter  was,  the  pit.  released  the  condition.  Pit's,  surre- 
butter was,  that  he  was  not  lettered,  and  the  release  mis* 
read  j  and  issue  thereon. 

§  4.  In  this  case  it  is  plain,  if  the  pit.  had,  at  first,  describ. 
ed  his  close,  &c.  his  locus  in  quo,  correctly,  the  deft's.  general 
bar,  and  the  pit's,  new  assignment  would  nave  been  avoided  ; 
and  the  real  plea  the  deft,  pleaded,  after  the  new  assignment, 
would  have  been  put  into  the  original  declaration,  and  much 
prolixity  avoided. 
Ck.E1.SS9,      §  a.  So,  in  this  case  trespass  for  breaking  the  pit's,  close, 
GM,OdI-       at   Wylesham,   and    there   taking  an   ox.     Deft,  justified 
n-m.'  damage  feasant,  in  black  acre  ;  the  pit.  new  assigned  the  tres- 

pass in  white  acre ;  then  the  deft,  justified  there  as  the  servant 
of  A.  B.,  a  distress  for  heriot  service,  the  pit.  owed  A.  B. 
Same  may  be  observed  here ;  prolixity  bad  been  avoided  if 
the  pit.  had  declared  well  at  first. 


y,  Google 


PLEADINGS  IN  601 

§  6.  So,  where  the  plL  brought  trespass  for  a  trespass  in  Ch.  173. 
his  dose  at  A.  The  deft,  drove  him  to  a  nets  assignment,  by  Art.  4. 
pleading  the  places  in  which  the  trespass  was  supposed  to  be  ^**v^s 
done,  were  messuages  and  sixty  acrtt  of  land,  in  A,  and  that  ' '|™*\c|!l 
the  pit.  had  nothing  in  them,  unlets  jointly  and  for  an  undivided  3J  '  ' 

part,  together  with  C  D,  and  E  F,  still  alive,  &c.  The 
pit.  replied,  and  near  assigned  other  three  messuages,  and  one 
hundred  and  forty  acres  of  land,  &c.  in  the  manner  stated  in 
Thoroughgood's  case.     Same  remark  applies. 

§  7.  The  new  atsignmmt  waives  the  matter  in  the  decla-  Cro.  EL  4M, 
ration,  and  puts  an  end  to  the  bar  pleaded  thereto.    Hence,  «s,Fri«t<>n 
after  such  assignment  and  issue  thereon,  the  pit.  cannot  prove  ^^mc^ 
the  deft,  guilty  at  the  place  mentioned  in  the  bar ;  for,  by 
the  pit's,  new  attignmtnt,  he  alleges  the  trespass  was  in  ano- 
ther place ;  and  if  in  truth  it  is  the  same  place,  the  deft, 
must  take  advantage  of  it,  on  the  trial,  on  the  general  issue, 
and  not  plead  the  place  in  kit  bar,  and  the  place  in  the  pit'*. 
new  assignment  are  the  same ;  but  SI  H.  VI.  22 ;  and  S3  H. 
VI.  14 ;  and  Gawdy,  contra.    If  the  same,  the  pit.  fails  to 
prove  hit  other  ;  if  not  so,  the  deft,  cannot  safely  plead  they 
are  the  same. 

§  8.  As  to  new  assignment  of  the  day  or  lime. 

Trespass,  assault,  battery,  and  wounding,  August  1,  IS  Cm.  c». 
Car.  Deft,  justified  in  his  own  defence,  by  reason  of  an  assault  6I4>  Then- 
the  pit.  made,  and  issue  joined.  Deft,  proved  an  assault  and  {^.111 
battery  by  the  pit.  July  %  13  Car. j  and   that  it  was  in  his  Phil.  &M. 
own  defence.     The  pit.  proved  the  battery  he  intended,  was  !A  VH — 
July  9,  13  Car.    Deft,  urged  it  waB  no  evidence;  for  the  SK,"*,111" 
pit.  ought  to  have  made  a  special  replication,  and  shewn  the  time;'*  D. 
special  matter ;  but  all  the  court  gave  judgment  for  the  pit. ;  *  E.  620 — 
and  said  if  he  had  so  replied  another  day,  it  would  have  C*B*  j1*" 
been  a  departure.    It  is  enough  to  shew  it  in  evidence  to  be  g^md,  5. 
done  at  another  day,  tans  son  assault ;  for  the  day  is  not  ma- 
terial. 

§  9.  Trespass,  assault,  battery,  and  imprisonment,  31  Oc-  Cm.  Car. 
teber,  6  Cur.,  at  Withering,  and  carrying  him  to  Tyverton,  J*8-  Tji«e. 
and  detaining  him  in  prison  two  days.    Deft,  justified,  be-  ed*^  j^jj 
cause  13  August,  6  Car.  a  certain  writ  issued,  by  which  the  909.— Bat 
deft,  arrested  the  pit.  September  SI,  and  detained  him  two  ■eeswiii.3, 
days,  carried  him  to  Tyverton,  and  delivered  him  to  the  Sc^J"j^*' 
sheriff,  which  is  the  same  arrest,  detention,  and  imprisonment.  p0it,nrt.O— 
The  pit.  replied,  and  confessed  the  writ  and  arrest  September  Telv.  1G7. 
91,  and  imprisonment  two  days,  as  the  deft,  had  alleged ; 
but  showed  he  afterwards  found  sureties,  &c,  and  was  dis- 
charged ;  and  that  the  deft.  1  October,  6  Car.  assaulted  and 
imprisoned  him  de  ton  tort  demesne ;  hoc  paratut.    Deft,  de- 
murred.   Pit.  urged  the  bar  was  bad,  as  it  did  not  answer 
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Ch.  173.  the  time  in  the  declaration  ;  to  wit,  October  31,  byanaweror 
Art.  4.  traverse.  Deft,  urged  that  the  justification  was  good, 
t^vx'  being  of  an  act  in  the  same  county,  and  justifying  all  the 
time  in  the  declaration,  though  it  did  not  agree  with  it  in  the 
day ;  but  concluded,  which  is  the  same  trespass,  and  so  good 
enough ;  the  day  not  being  material.  All  the  court  was  of 
this  opinion ;  and  conceived  that  the  replication  was  bad,  as 
it  varied  from  the  day  in  the  declaration,  and  bo  a  departure 
from  it. 

Various  principles  as  to  new  assignments  in  the  following 
case. 
e  Mad.  in,       §10.  Trespass  for  taking  away  ten  mattocks  of  the  pit.  in 

•*U«b  — *  R*  I>efU' M  t0  nine'  P'ca<*et'  not  SV""'?  >  and  M  to  the  lent,I» 

e'une  s'aik.  ttct*°  nont  9**'°  locus  in  quo,  was  his  freehold,  and  that  the 
4b3.~H.ti™  mattock  was  there  damage  feasant.  Pit.  demurred  generally. 
r*  1j*SSi  ■**"  ^°'6  I"68**00  wa8»  *f  tws  general  way  of  pleading  liberum 
Lambeit  T  tencmentum,  without  shewing  any  further  certainty,  was 
Stroiher,  good.  Judgment  for  the  pit.  in  the  Common  Pleas.  On 
Wiilei,  JIB.  error  brought,  the  Court  of  King's  Bench  said,  this  is  a  tran- 
1089  Martin  **'orS  acl'ont  i"  which  there  is  no  locus  in  quo.  If  a  local  one, 
*.Re«ieitoD.  the  plea  had  been  good.  If  one  "declare  in  yuan  clausvm 
— i 7  D.  to  E.  generally,  in  such  a  vill,  the  deft,  may  plead  liberum  tenc- 
S3&ST%S>>'  mentum ;  and  if  the  pit.  traverse  it,  il  is  at  his  peril ;  for  the 
"a    '  deft.,  if  he  has  any  part  of  the  land  in  the  whole  town,  shall 

justify  it  there."  Hence,  in  that  case  it  is  best  to  make  a 
Role,  A.  D.  new  assignment ;  "  but  now  there  is  a  fixed  course  establish- 
1664.  ed  jn  the  Common  Pleas,  as  was  in  this  court  formerly,  that 

in  local  actions,  the  pit.  shall  ascertain  the  place  in  his  decla- 
ration, to  prevent  such  general  pleas,  and  a  prolixity  of  a  new  as- 
signment ;  and  the  deft,  is  confined  to  the  place  ascertained 
in  the  declaration  ;"  but  here  the  deft,  by  pleading  of  damage 
feasant,  has  made  that  local,  that  was  at  large  before ;  there- 
fore he  ought  to  ascertain  it  at  bis  peril. 

' "  All  agreed  if  a  man  bring  trespass  for  taking  his  cattle 
in  black  acre,  such  a  day,  and  the  deft,  justifies  the  taking  at 
another  place,  damage  feasant,  the  pit.  may  make  a  new  as- 
signment, if  there  were  two  takings :"  so,  if  two  batteries  m 
one  day,  and  one  on  the  pit's,  own  assault,  and  the  other  not, 
if  the  deft,  justifies  one  de  son  assault  demesne,  the  pit*  may 
make  a  new  assignment  of  the  other  battery ;  and  if  he  do 
not,  deft,  will  have  judgment,  if  he  prove  the  pit.  assaulted 
him  any  time  of  the  day. 
6  Bar..  Abr.  §11.  Owing  to  many  inaccuracies  in  declarations,  we  find 
"10"  in  the  English  law  books,  many  new  assignments,  not  only  as 

to  place,  but  also  as  to  time,  and  often  matter ;  and  the  whole 
confusion  in  pleading,  that  occasions  ntw  assignments,  and 
that  grows  out  of  them,  is  the  effect  of  these  inaccuracies ; 
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and  is  wholly  avoided  whenever  the  pit.  is  accurate  and    Cb.  173. 
correct  in  his  declaration,  as  to  the  place,  and  boundaries,     Art.  4. 
and  time,  and  matter,  or  acts  complained  of  in  it.  v^v^w 

§  12.  For  instance,  the  pit.  has  a  right  of  fishery  for  two 
miles  in  extent  in  a  certain  river ;  the  deft,  invades  it,  the 
pit.  brings  trespass  against  him  for  fishing  in  that  river,  (not 
naming  the  extent,')  being  the  pit's,  fishery ;  meaning  the. 
whole ;  the  deft,  pleads  ne  is  seized  in  fee  of  ten  acres  ad- 
joining the  river  ;  and  prescribes  for  a  free  fishery  in  that 
river  along  the  side  of  his  ten  acres.  The  pit.  must  not 
only  traverse  this  prescription  and  go  to  issue  on  it,  but  he 
must  new  assign,  and  stale  that  the  trespass  complained  of 
was  not  only  for  ashing  in  the  river  by  the  ten  acres,  but  also 
above  and  below  within  the  two  miles ;  for  without  doing 
this  the  pit.  at  the  trial  would  be  confined  to  give  evidence 
only  as  to  the  place  in  the  defi's.  plea,  the  part  of  the  river 
adjacent  to  his  ten  acres ;  for  the  issue  joined  on  his  pre* 
scription  embraces  only  so  much ;  but  the  pit.  by  his  nets 
assignment  of  trespass  above,  and  below,  drives  the  deft,  to 

§ive  some  answer  to  the  whole  trespass.  Now  had  the  pit's, 
eclaration  been  correct  in  describing  the  place,  the  locus  in 
n,  and  the  trespass,  the  defect  of  the  defi's.  answer,  as 
ng  but  to  part,  would  at  once  have  appeared ;  and  the  new 
assignment,  disclosed  nothing  but  what  would  have  appeared 
in  an  accurate  declaration  at  first :  so,  if  the  deft,  pleads  a 
right  of  way  in  part  of  the  close,  pit.  new  assigns  extra 
viam. 

§13.  Pit.  may  ntw  assign  to  part,  and  take  issue  on  part. 
This  was  trespass  for  breaking  hit  house  and  closet.    Deft.  C».E1.8H, 
pleaded  the  house  was  called  Crabblehcvse,  and  one  of  the  J^et^7«,*,1•• 
closes  is  black  acre,  and  the  other  is  white  acre ;  pleaded  they      wrenc** 
were  his  freehold  and  justified.     Pit.  replied,  that  the  tres- 
pass done  was  in  the  house  called  Crabblthouse,  and  in  black 
acre,  which  were  his  freehold ;  absque  hoc,  that  they  were 
the  (left's,  freehold ;  and  that  the  trespass  was  done  in  ano- 
ther place,  containing  twenty  acres  offer  than  while  acre. 
Deft,  demurred,  and  said,  when  the  pit.  new  assigns,  so  that 
the  deft,  has  not  agreed  to  him,  and  hit  every  parcel  intended 
in  the  declaration,  this  new  assignment  is  as  a  new  declara- 
tion, to  which  the  deft,  hat  a  new  answer  in  all;  and  it  a 
waiver  of  the  former  pleadings  mall;  so  he  should  have  omit- 
ted the  traverse.     One  judge  was  of  that  opinion;  but  all 
the  others  held  the  contra ;  for  when  the  deft,  hit  some  of 
the  places,  wherein  the  pit.  intended  the  trespass,  and  pleads 
thereto,  the  pit.  may  well  answer  to  that  part,  and  the  deft, 
have  no  other  answer;  as  if  the  deft,  bit  one  place  and 
confesses  the  action  therein,  the  pit.  need  not  answer  there- 
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Ca.  1?3.  to,  and  the  deft  shall  not  waive  hia  answer,  and  answer  to 
Art.  4.  all  de  novo.  Judgment  for  the  pit.  Pit.  cannot  new  assign, 
^^-v^^  unless  there  have  been  two  assaults  made  on  him ;  as  the  new 

assignment  acknowledges  the  deft,  has  justified  one. 
l  Satud.  §  1 4.  In  several  books,  replications  are  viewed  as  contain- 

1H°B1  sss  '"*>  nev  onigmmaOt,  which  in  fact  do  not ;  as  in  the  case 
in  T»jlaf  f .'  above,  declaration  for  taking  the  pit's,  horse;  plea,  taking 
Col*.  him  as  a  stray  beast.    Replication,  working  him,  to  make  the 

deft,  a  trespasser  ub  initio.  This  replication  contains  no 
run  assignment.  It  does  not  waive  the  declaration,  or  put 
the  deft's,  ptea  out  of  the  case,  but  answers  by  new  matter, 
not  necessary  to  be  stated  when  the  declaration  was  formed, 
but  made  material  solely  by  the  deft's.  plea.  Said,  this  is  in 
the  nature  of  replications  in  general,  that  makes  the  deft,  a 
trespasser  ab  initio. 
Dyer,M4. —  §15.  Strictly,  a  new  assignment,  as  far  as  jt  goes,  is  as  a  new 
«ioMHAor'  declaration ;  and  so  far  waives  the  original  declaration,  and 
b40'~  °°r*  puts  out  of  the  case  the  deft's.  plea  in  bar,  as  far  as  it  ap- 
plies to  such  waived  part ;  as  in  Prettyman  v.  Lawrence, 
above ;  the  pit.  waived  his  declaration  as  to  while  acre ;  and 
had  the  deft,  rejoined,  instead  of  demurring,  he  would  have 
pleaded  anew  as  to  that  acre,  and  dropped  his  plea  in  bar 
m  regard  to  it. 

§  16.  Wherever  the  deft's.  plea,  properly  pleaded,  gives 
rise  to  matter  apparently  new  on  the  pit's,  part,  he  may  re- 
ply it,  and  it  is  no  departure;  as  if  the  pit.  bring  trespass 
SB.  Com.  for  breaking  his  close  in  D. ;  and  the  deft,  pleads  evasively 
that  the  locus  in  quo,  &c.  is  a  certain  close  of  pasture  in  D, 
descended  to  him  from  B,  so  is  his  freehold ;  the  plL  may 
reply  consistently  with  his  declaration,  and  assign  another 
close  in  D,  specifying  the  abuttals  and  boundaries,  as  the 
real  place  of  injury ;  and  so  if  no  place  be  assigned  in  the 
Hob.  176.     declaration,  another  than  the  one  justified  in  by  the  deft. 
mo***!^)'"      §  17.  If  a  name  be  given  the  close  or  place  in  the  pit's. 
ft  K."  471*. '    declaration,  wherein  the  trespass  is  charged  to  be  committed, 
there  can  be  no  nta  assignment ;  nor  is  it  necessary ;  for  the 
place  in  such  case  is  sufficiently  certain. 
a  Dyer,  lei,      §  18.  In  a  new  assignment  specially  naming  the  place,  and 
§";u"de{"\  its  abuttals,  the  abuttals  as  well  as  the  name,  must  be  prov- 
s»imS  S9B.  ^  i  and tne  description  in  it  ought  to  be  as  good  as  is  usual 
in  declarations  in  trespass ;  and  clearly  to  shew  the  differ- 
ence between  the  close  in  it  and  the  close  in  the  plea. 
*  Bac.  Abr.      k.  jg,  j[  seems  to  be  the  better  opinion,  that  the  making  of 
Jam.  Mi"      a  ncv  assignment  is  not  confined  to  actions  quart  clausvmjrt- 
•  git;  Salk.  453  :  though  there  can  be  none  in  transitory  Ires- 

passes  as  to  place ;  nor  is  it  necessary,  as  the  place  is  not 
material. 
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§  90.  However,  if  trespass  be  brought  for  taking  the  pit's*  Co.  173. 
goods,  and  the  deft,  justifies  taking  them  damage  feasant  in  a  ArU  4. 
place  named  in  his  plea,  the  pit.  may  by  nets  assignment,  ^w< 
charge  that  they  were  taken  in  a  place  different  from  that  in  Cro.  J*m. 
which  the  deft,  has  justified ;  for  here  the  trespass,  in  its  na-  bHHhiT— *" 
ture  transitory,  is  by  the  plea  made  local ;  and  so  the  place  e*lk.  463— 
becomes  material  by  the  deft's.  plea.  5  Bte.  Abr. 

§  SI.  So,  if  by  the  deft's.  plea  in  trespass,  the  time  U  J^1*"" 
made  material,  the  pit.  as  to  this,  may  new  assign  in  his  re-  g^,'  Abr 
plication.     New  assignments  conclude  hoeparatws.  fiO.— Lntw! 

As  if  May  1,  the  deft,  beat  the. pit.  twice;  at  ten  o'clock,  1*01. 
in  his  defence,  as  the  pit.  assaulted  him ;  at  four  o'clock, 
without  any  cause ;  the  pit.  brings  trespass  against  the  deft, 
for  beating  the  pit.  that  day,  in  the  usual  form.  Deft,  justi- 
fies the  first  at  ten  o'clock,  in  self-defence ;  because  the  pit. 
first  assaulted  him ;  this  being  true,  the  pit.  cannot  go  to 
issue  on  this  plea ;  for  if  he  do,  the  deft,  will  be  allowed  to 
prove  it,  as  he  may  prove  any  such  that  day,  and  the  plea 
and  issue  too,  applied  to  this  first  beating ;  and  on  such  plea 
and  issue,  the  pit.  will  not  be  allowed  to  prove  the  second 
beating  at  four  o'clock ;  for  the  plea  on  which  issue  is  joined 
does  not  apply  to  it.  The  pit.  then  must  in  his  replication 
nets  assign,  and  allege  the  second  beating  at  four  o'clock ; 
and  add  what  is  the  very  distinguishing  feature  of  every  true 
new  assignment,  to  wit,  that  the  trespass  stated  in  the  new 
assignment  is  other  than  that  justified  in  the  deft's.  plea ;  and 
the  deft,  must  drop  his  plea  and  plead  anew  to  the  trespass 
newly  assigned,  for  reasons  in  the  next  case. 

§  22.  It  is  also  pretty  clear,  the  pit.  may  new  assign  in 
point  of  matter  as  well  as  lime  and  place ;  for  instance,  the 
pit.  has  two  oxen  May  1,  a  black  one  and  a  red  one ;  that 
day  the  deft  takes  them  both ;  the  black  one  legally  for 
taxes ;  the  red  one  without  any  cause.  Pit.  brings  trespass, 
for  taking  his  ox,  no  other  description.  Hence,  he  leaves  it 
uncertain  which ;  the  deft,  justifies  that  day  taking  the  pit's. 
ok,  no  other  description,  for  his  taxes,  and  states  the  process. 
If  the  pit.  take  issue  on  this  plea,  he  is  gone ;  for  the  deft, 
frill  prove  it,  as  on  this  plea,  taking  the  pit's,  ox  for  his  taxes, 
on  which  issue  is  joined ;  the  deft,  may  prove  the  taking  of 
either.  The  pit.  then  may  and  must  new  assign,  and  state 
the  deft's.  taking  the  red  ox,  that  day,  and  add  what  is  the 
very  essence  of  a  new  assignment,  to  wit,  that  this  trespass 
new  assigned  is  other  than  that  justified  by  the  deft,  in  his 
plea.  This  he  must  drop,  and  plead  anew  to  this  newly  as- 
signed trespass,  if  in  fact  truly  stated,  he  cannot  do  other- 
wise :  for  be  cannot  demur,  as  the  pit.  replies  what  he  is 
clearly  driven  to  do,  by  the  deft's.  plea ;  and  the  replication 
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Cb.  173.  is  do  departure,  for  this  reason ;  and  also  because  it  merely 
Art,  4-  explains  and  applies  the  declaration,  that  being  general,  for 
^vv  taking  the  pit's,  ox ;  this  special,  for  taking  his  red  ox ;  both 
consistent;  as  the  pit.  cannot,  he  does  not  introduce  any  new 
cause  of  action  in  his  nets  assignment;  nor  can  the  deft,  re- 
join, that  the  taking  in  this,  and  in  his  pita,  are  one  and  the 
tame ;  because  the  pit.  has  alleged  they  are  different ;  and 
if  so,  in  fact,  as  the  case  intends,  the  deft,  must  fail  on  an 
issue  on  this  point.  The  new  assignment  as  to  this  red  ox,  is 
as  a  declaration,  apparently  as  a  new  cote,  though  really  the 
one  intended  in  the  declaration,  particularly  explained. 

§  33, 24.  Again,  the  pit.  must  be  careful  how  he  nor  assigns  ; 
for  if  be  fails  to  prove  his  newly  assigned  trespass,  he  is  gone ; 
for  by  new  assigning,  he  waives  his  declaration,  if  contain- 
ing but  one  count,  (except  the  new  assignment  clearly  be  of 
part  only,  as  in  Prettyman  v.  Lawrence ;)  and  if  two  counts, 
he  waives  the  one  to  which  the  new  assignment  is  substituted, 
if  to  one,  and  so  cannot  prove  that,  and  he  cannot  prove  the 
*_D.&E.  Bame  trespass  on  his  second  count;  as  where  the  pit.  brought 
l^^  trespass  for  false  imprisonment  against  three  defts.    Two 

M»tti«m  ft  counts  to  which  all  the  defts.  pleaded  not  guilty;  and  Mat- 
■L— Citrf  X  tison  and  Waite  also,  pleaded  to  the  first  count,  and  justified 
wf —Be*  an  arTest  on  mesne  process,  by  Waite,  the  officer,  and  the 
lSEaji  33G  imprisonment  for  the  time  charged.  The  pit.  new  assigned, 
Pntt  p.  admitted  the  arrest  legal ;  but  said  after  it,  Waite,  by  the  con- 
F*™"fwDa1  ,mt  °f  ***  9^*  **  ***  or*Pnal  action,  discharged  the  pit.  oat 
Ti*on  *.Gill"  °f  custody ;  and  afterwards  he  and  Mattison  imprisoned 
—13  Johns,  him  again  for  the  time  stated  in  the  first  count.  To  this 
*■ I4'- — *  new  assignment  W.  &  M.  pleaded  not  guilty.  Pit.  failed  to 
Crotch  I60'  Prove  *a*d  consent ;  so  he  failed  to  prove  his  new  assignment ; 
wiimoi.-  for  here  were  but  two  imprisonments,  one  under  the  writ, 
Ch.  77,  a.  9,  and  one  after  the  discharge.  The  first.  Justice  Buller  ob- 
**  served,  was  waived  by  the  new  assignment ;  so,  the  pit.  u  has 

precluded  himself  from  giving  evidence  of  that  on  toe  trial." 
The  second  is  the  subject  of  the  new  assignment,  and  in  issue 
on  it,  and  the  pit.  cannot  avail  himself  of  "  the  same  act  of 
imprisonment,  ooth  on  the  new  assignment  and  on  the  second 
count ;  having  failed  to  prove  it  on  one,  he  cannot  be  allowed 
to  prove  it  on  the  other;"  but  if  "  two  imprisonments,  and 
the  plU-had  not  new  assigned,  as  he  has  done  here,  he  might 
have  given  evidence  of  both  on  the  trial." 
(Stand.  (j  35,  ^nd  Williams,  therefore  adds,  that  in  assault,  &c. 

'  **  "a  new  assignment  is  only  necessary  where  there  is  but  one 

count  in  the  declaration  ;  for  if  there  be  as  many  counts  as 
there  were  assaults,  &c.  and  some  of  them  cannot  be  justi- 
fied, the  pit.  may  prove  those  without  a  new  assignment ;  be- 
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cause,  as  to  them,  the  deft,  will  be  obliged  to  plead  not  Ch.  173. 
guilty."  ,  Art.  4. 

§  26.  He  also  states  another  leading  principle  in  new  as-  •■^•v-w 
signments,  supported  by  all  the  authorities  relating  to  them, 
when  well  distinguished  from  replications,  aggravating  mere- 
ly the  charge  in  the  declaration,  to  make  the  deft,  a  trespas- 
ser ab  initio  ;  to  wit. 

"  As  the  pit.  avers  that  the  place  new  assigned  is  another 
und  different  place,  from  that  mentioned  in  the  plea,  he  waives 
or  abandons  the  trespass  which  the  deft,  lias  justified  ;" 
cannot  plead  the  same,  but  if  so  in  fact,  is  in  evidence  as 
above. 

§  27.  In  modern  English  practice,  we  find  some  new  at-  t  Went  as. 
signments,  pleaded  merely  to  aggravate  the  trespass,  stated  in 
the  declaration.  The  following  case  is  one  of  many  of  this 
sort.  The  pit.  brought  trespass  for  the  deft's.  breaking  and 
entering  his  house,  &c.  First  plea,  not  guilty:  second,  as 
to  breaking  and  entering  the  pit's,  house,  &c,  actio  turn ; 
then  states  the  pit.  was  indebted  to  the  deft.,  and  he  went  to 
his  bouse  to  demand  payment,  and  peaceably  entered  by  the 
door,  being  open ;  the  pit.  being  in  it,  did  demand,  &c. ;  and 
in  so  doing  did  necessarily  continue  and  make  a  little  noise, 
for  fifteen  minutes,  part  of  the  time  stated  in  the  pit's,  de- 
claration, and  made  as  little  noise  and  disturbance  as  could 
possibly  be  on  the  occasion ;  "  which  are  the  same  breaking 
and  entering  the  said"  house  in  said  declaration  mentioned, 
"  and  there  making  a  great  noise  and  disturbance  ;"  "  and 
remaining  and  continuing  therein  for  the  space"  of  fifteen 
minutes,  "  parcel  of  the  said  hours  mentioned  in  the  decla- 
ration," &c. 

§  28.  Replication  and  new  assignment.  Prtcludi  non,  be- 
cause the  pit.  says,  "  that  he  sued  out  his  said  writ,  and 
brought  his  said  suit  against  the  said  D,  not  only  for  the 
trespass  aforesaid,  by  the  said  D,  in  his  said  plea,  lastly 
above  pleaded  in  bar  mentioned,  and  thereby  attempted  to 
be  justified;  but  also,  for  that  the  said  D,  on,&c.  with  force 
and  arms,  broke  and  entered  the  said"  house,  in  the  pit's, 
declaration  mentioned,  "  and  then  and  there  made  a  great 
noise  and  disturbance  in  the  said"  house,  "  and  remained 
and  continued  in  the  said"  house,  "  for  the  space  of  time  in 
the  said  declaration  mentioned,  at  other  and  different  times, 
on  other  occasions,  and  in  a  greater  degree  than  was  neces- 
sary, and  after  request  ana  notice  to  deparj  from  said" 
house ;  "  to  ait,  at,  &c.,  in,  &c. ;  which  said  trespasses,  bo 
above  new  assigned,  are  other  and  different  trespasses,  than  the 
trespasses  in  the  said  plea  of  the  said  D,  by  him  lastly  above ' 
pleaded  in  bar,  mentioned,  and  thereby  attempted  to  be  jus- 
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tilied ;  wherefore,  inasmuch  as  the  said  D  hath  not,  as  yet, 
answered  the  said  trespasses  above  anew  assigned,  the  said 
pit.  prays  judgment,  and  his  damages,  on  occasion  of  those 
trespasses  so  above  anew  assigned,  to  be  adjudged  to  him." 
Grab  ax. 

§  29.  Rejoinder.  As  to  these  trespasses  above  neabt  ai- 
signed,  deft,  says  be  is  not  guilty,  &c.,  and  of  this  puts  him- 
self, &c,  and  issue  joined. 

§  30.  The  novelty  of  this  new  assignment,  and  manner  of 
pleading,  naturally  attracts  attention.  There  appears  no  dif- 
ference whatever,  in  principle,  between  the  pit's,  count  and 
his  mm  assignment.  The  only  difference  is  in  mere  descrip- 
tion of  noises  and  disturbances,  and  remaining  in  the  house 
a  longer  or  shorter  lime,  and  the  deft's.  behaving  in  ways 
unjustifiable,  different  from  what  he  justified  in  mere  aggra- 
vation, though  not  different  from  what  was  stated  in  the  de- 
claration ;  and  because  the  deft,  in  his  plea  did  not  colour 
actions  and  noises  so  high,  and  aggravating  words,  as  the  pit. 
thought  they  were,  he  new  assigned  to  state  the  difference, 
and  to  this  new  assignment  the  deft,  pleads  a  distinct  plea, 
not  guilty,  in  all  the  forms  of  an  original  plea. 

§  31.  Curiosity,  at  least,  leads  us  to  inquire  by  what 
rules  this  kind  of  pleading  can  be  supported ;  can  it  on  the 
settled  principles  in  regard  to  new  assignments  T  From  a  view 
of  all  the  many  cases  before  minutely  stated,  (the  principal 
ones  in  the  books,)  it  appears  it  is  a  leading  principle  in 
pleading  a  new  assignment,  that  it  waives,  as  far  as  it  goes, 
(he  pit's,  declaration  ;  if  to  a  whole  count,  then  all  of  it,  and 
the  whole  declaration ;  if  but  one*  count  in  it,  and  the  pit.  new 
assigns  as  to  all  of  it,  or  part  of  a  count,  if  the  new  assignments 
goes  to  a  part.  Another  clear  principle  is,  that  as  to  so  much 
of  the  pit's,  declaration  as  his  new  assignment  waives  and 
abandons ;  as  to  so  much  the  deft's.  plea  in  bar  thereto,  is 
put  out  of  the  case,  or,  as  a  court  said,  out  of  doors :  for  in- 
stance, in  Atkinson  v.  Mattison  &  a!.,  the  pit's,  new  assign- 
ment waived  or  abandoned  bis  first  count ;  hence,  the  deft's. 
plea,  quoad  that,^ras  put  out  of  the  case.  So,  as  to  whitt 
acre,  in  Prettyman  v.  Lawrence,  above.  Now,  it  is  material 
to  observe,  there  is  a  clear  marked  line  of  distinction  in  all 
the  old  cases,  indeed,  near  all  in  the  books  as  to  nea>  as- 
signments, between  the  parts  so  waived  and  abandoned,  and 
the  parts  left  in  the  declaration  not  waived,  but  pleaded  to, 
as  if  no  new  assignment,  as  in  Prettyman  v.  Lawrence,  At- 
kinson v.  Mattison  &t  ai.  And  this  line  of  distinction  is  most 
essential,  for  the  court  and  jury  ought  clearly  to  see  how 
'much  of  the  pit's,  declaration,  and  of  the  deft's.  plea  thereto, 
is  laid  aside,  or  put  out  of  the  case  or  action,  by  the  new 
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assignments,  in  Order  to  apply  the  law  and  the  evidence  to  the  Ce.  173. 
distinct  or  several  issues,  the  issue  or  issues  as  to  the  remain-  Jtrt.  4. 
ing  parts  of  the  declaration  not  waived ;  and  the  issue  or  ^-v^/ 
issues  as  to  the  matter  of  the  new  assignment.  But  in  this 
modern  case  in  Wentworth,  the  declaration  was  for  breaking 
andentering  the  pit's,  house,  and  therein  remaining,  and 
making  a  noise  and  disturbance  ;  an  aggravated  trespass,  col- 
oured and  described  by  the  pit.  in  his  declaration,  as  he  under- 
stood it.  The  deft,  justified  this  breaking  and  entering,  re- 
maining, noise  and  disturbance,  coloured  and  described,  as 
he  understood  the  case.  The  pit.  new  assigned,  and  said  he 
sued,  not  only  for  the  trespasses  the  deft,  justified,  but  also, 
for  acts  and  wrongs  the  pit.  stated  in  the  form  of  a  new  count 
in  a  declaration ;  as  with  force  and  arms,  breaking  and  enter- 
ing his  house,  continuing  therein,  making  a  noise  and  distur- 
bance, &c.  Now,  it  will  be  seen  that  these  acts  and  wrongs 
then  newly  assigned,  so  far  from  being  aside  or  distinct 
from  the  acts  and  matters  the  deft,  justified,  they,  on  the 
contrary,  involved  those  very  acts  and  matters,  and  there 
was  no  sort  of  line  of  distinction  as  to  them.  Id  short,  it  was 
a  mere  indefinite  and  obscure  assignment  of  vague  matters, 
and  things  to  be  viewed  only  as  mere  aggravations  of  the 
main  trespass,  as  to  which,  and  the  circumstances,  as  far  as 
defended  by  the  deft.,  the  declaration  remained  not  waived, 
and  the  cleft's,  plea,  as  far  as  applying  thereto.  Was  not  this 
pleading  then  in  direct  violation  of  a  fundamental  rule  in 
forming  a  new  assignment ;  namely,  that  the  matter  of  it  must 
be  substantive  and  distinct,  because  on  it  there  must  be  a 
distinct  issue  and  trial :  how  can  this  be  on  indefinite  matter 
of  aggravation?  But  it  wilt  perhaps  be  asked,  what  is  the 
pit.  to  reply)  or  do,  when  the  deft,  justifies  only  a  part  of  the 
acts  and  matters  the  pit-  charges  upon  him,  or  in  a  milder  de- 
gree? If  not  all  in  substance,  charged  in  the  declaration,  the 
pit.  may  demur  to  the  deft's.  plea,  as  not  an  answer  to  the 
whole  declaration,  or  move  it  in  arrest  of  judgment,  as  the 
whole  is  on  record.  But  if  the  plea  answers  the  whole  de- 
claration, in  substance,  then  it  is  good,  and  no  cause  of  a  new 
assignment.  And  if  the  pit.  has  not  stated  enough  in  his  de- 
claration, but  has  omitted  matter  or  circumstances,  or  both, 
that  ought  to  be  in  trial,  this  may  be  good  cause  for  mending 
his  declaration,  as  is  our  practice,  but  not  of  a  new  assign- 
ment, of  a  part  in  a  cause,  and  so  a  severance  of  the  matters 
in  it,  when  these  matters,  in  their  nature,  are  incapable  of  a 
severance  to  the  purposes  of  distinct  pleadings  and  issues; 
as  is  the  case  if  a  man  break  and  enter  my  house,  make  a 
noise  and  disturbance,  and  coutinue  there  against  my  will. 
If  the  pit.  could  have  made  a  substantive  trespass  in  this  essat 
VQL.  r.  11 
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Ch.  173.    distinct  from  the  breaking  and  entering  hi*  house,  be  did  not 
•Srt.    5.     do  it ;  and  it  was  settled  in  Taylor  v.  Cole,  in  trespass  for 
v^v^s     breaking  and  entering  the  pit's,  house,  and  expelling  him 
1  H.  Bl.  555,  from  it.  a  justification  as  to  the  breaking  and  entering,  cover- 
563,  Taylor    fid  the  whole  declaration  ;  for  the  expulsion  was  viewed  as  mere 
matter  of  aggravation,  and  not  as  making  the  deft,  a  trespas- 
ser ab  initio,  unless  the  pit.  insist  on  it  as  a  substantive  tres- 
I"  2  ™'-     pass, by  a  replication  ornew  assignment.  The  first  count  was 
"  '  for  breaking,  entering,  and  expelling:  second,  for  expelling. 

Lutw.  1399,  §  32.  But  there  need  be  no  new  assignment  now,  if  the  pit. 
Hiuuer  v.  bring  clausumj regit ,  without  naming  his  close ;  and  the  deft. 
Kainet.  pleads  the  close  in  which  the  trespass  is  charged,  is  his  free- 

hold, the  pit.  may  reply,  it  is  hit  freehold,  and  traverse  it  is 
the  deft's.,  for  they  agree  in  the  place ;  and   come  to  the 
single  question,  whose  freehold  is  the  close,  the  deft,  justi- 
fies in,  the  pit's,  or  deft's. 
l  Ld.  Rajm.      §  33,  Here  was  a  justification  in  trespass,  under  a  right  of 
H1  Beard"  *   wav '  a  rcpl'cation-j  though  trespass   was  committed  extra 
"JW  viam  in  another  part  of  the  close,  is  a  good  new  assignment. 

6  Tmu.  R.  §  34.  New  assignments  bad.  Trespass  for  breaking  the 
765,  Cooke  pit's,  house,  and  continuing  a  long  time.  Deft,  justified  aa 
** Bwt*  to  part  of  the  time,  entering  under  a  Jieri  facias,  and  staying 

a  reasonable  time ;  to  wit,  two  days,  to  search  for  goods. 
The  pit  replied,  two  days  was  unreasonable  time,  and  newly 
assigned,  the  deft,  stayed  longer  than  two  days.  Held:  1. 
This  replication  was  bad  for  duplicity:  2.  Should  have  tra- 
versed the  reasonableness  of  the  time  the  officer  stayed 
there;  traverse  of  the  reasonableness  of  two  days  was  imma- 
terial. 

Art.  5.   The  general  issue  is  not  guilty,  is  always  a  short 

plea,  and  the  same.  §  1.  The  main  inquiry  here  is,  as  to  what 

may  be  given  in  evidence  or  not,  on  this  issue.    This  matter 

has  been  already  largely  considered,  Ch.  91,  a.  8,  Evidence ; 

Ch-  85,  Aggravation  of  Damages. 

3Sehr.  lit*.      i  St   Wherever  the  deft.,  or  the  person  under  whom  the 

deft,  claims,  does  not  claim  the  property  and  right  ofposaes- 

__  eion  in  the  soil,  but  a  particular  benefit  only,  a  profit  a  pren- 

Co  °L  383     °"re,  as  a  right  of  common,  or  an  easement,  a  right  of  way, 

i  sttt.  61.  public  or  private,  such  claim  must  be  specially  pleaded  ;  for 

—3  E»p.  103.  the   deft-  admits  the  property  and   possession  to  be  in  the 
— Salk.  S87.  p|,  ^  |n(|  onjy  c]ai,]]S  an  easement  in  his  land ;  and  whenever 
Rajm.  73*.     *ucb  a  claim  is  set  up,  the  same  ought  to  be  specially  plead- 
ed, and  legally  set  forth :  in   none  of  these  cases  can  not 
guilty  be  pleaded.  On  this  issue  the  pit,  in  all  cases,  simply 
joins  it,  or  demurs  it  the  deft  has  no  right  to  plead  it. 

§  3.  Sometimes  when  the  deft,   has  matter  of  excuse,  he 
may  plead  the  general  issue,  and  give  this  nutter  in  evidence. 
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then  his  plea  is  simply  not  guilty,  and  rinks  under  this  betd.  Ch.  173. 
But  when  his  matter  of  excuse  is  of  a  nature  to  be  pleaded,  Art.  7. 
be  pleads  in  the  same  manner  as  when  be  justifies ;  there- 
fore, all  the  deft's.  pleas  in  defence,  may  very  well  be  class- 
ed under  two  beads,  not  guilty,  and  relying  on  bis  evidence : 
Or,  8.  Justification  ;  so,  specially  pleading  his  special  matter 
-  of  defence,  according  to  the  nature  and  circumstances  of  his 
case,  as  in  the  next  article. 

But  there  are  some  exceptions  to  this  division  into  denial 
and  justification ,  or  excuse:  there  are  some  cases  in  which 
the  deft  neither  denies,  or  excuses,  or  justifies  the  tort  or 
trespass  charged  on  him  in  the  declaration;  but  he  admits 
expressly  or  impliedly,  he  did  the  act,  without  excusing  or 
justifying ;  for  he  pleads  certain  matters,  as  taking  away  the 
action  against  him  that  once  existed ;  as, 

§  4.  In  this  action  the  pit's,  peaceable  and  quiet  possession  rennlD  j. 
is  part  of  the  issue ;  hence,  the  pit's-  acknowledging  he  was  36*. 
not  in  possession,  but  the  deft,  was,  is  admissible. 

Art.  6.  Pleas  in  bar,  merely — as  accord  and satisfaction ;  5  Com.  D. 
a  release;  the  statute  of  limitations,  and  tender  of  amends  ;  T70.'ni- 
former  recovery  and   award.  These  pleas,  it  is  plain,  admit 
the  deft,  committed  the  trespass,  and   was  once  liable ;  but 
those  pleas  in  bar,   in  a  limited  sense,  go  to  shew,  the  deft. 
has  made  satisfaction  for  the  wrong,  and  has  settled  the  mat- 
ter by  the  acta  of  the  parties,  or  else  that  some  statute  inter- 
poses and  bars  the  action.     As  these  pleas,  except  tender  of 
amends,  already  considered,  apply  as  well  to  other  cases  as 
to  trespass,  they  have  been  already  considered  in  a  good  de- 
gree, and  if  necessary  may  be  further  briefly  considered  in 
chapters  as  to  general  pleadings.     Three  commit  a  trespass, 
release  to  one  is  to  all.  Cooke  v.  Jenner,  Ch.  167,  a-  3. 
Giving  Colour  ;  see  General  Pleadings,  Ch.  177,  &o. 
Ait.  7.  Justification  in  trespass. 

§  1.  This  plea  is  the  insisting  on  something  that  made  it  F.N. B. 17. 
lawful  for  the  deft  to  do  the  fact  laid  to  his  charge ;  and  as 
the  matters  and  circumstances  which  may  make  an  act  lawful,  _VTj  V3" 
are  very  numerous,  to  must  justifications  be.  And  it  is  a  set-  j^_  m.— 13 
tied  rule,  that  matters  of  justification  can   never  be  given  in  Johm.  R. 
evidence  on  the  principles  of  the  common  law;  or  but  in  "3,679. 
virtue  of  some  statute ;  or  but  where  such  matters  cannot 
be  pleaded.     In  civil  actions  son  assault  demesne  must  al- 
ways be  pleaded ;  but  is  given  in  evidence  in  criminal  pro- 
secutions.    Where  the  deft,  may  justify  even  mayhem  ;  Ch. 
96,  a.  3.  s.  1. 

§  %.  In  pleading  a  justification,  it  is  an   invariable  rule,  j f  da"  EtIJ. 
the  deft,  must  admit  the  trespass  charged,  as  far  as  he  justi-  i3g, 
fies ;  for  it  is  idle  to  attempt  to  justify  his  doing  the  act,  as 
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Ch.  173.  lawfully  done,  unless  he  admits  he  did  it ;  and  his  justifies- 
Jhrt.  1  tion  must  go  to  the  whole  act ;  but  if  two  distinct  acts  or 
v^v^    matters  be  charged,  he  may  justify  as  to  one,  and  plead  not 

guilty  as  to  the  other. 
Form*  of  ex-  §  3.  Also,  it  is  enough  for  the  deft's.  plea  in  justification, 
cuie  aid  to  cover  the  substance  or  ground  of  action,  and  matters  of 
^UStoe»naii0*9  *ggrav»t'on  and  consequences,  will  be  covered  of  course. 
Wentw.  34,  As  trespass  for  beating  the  pit's,  servant,  by  which  the  pit. 
114,116,119,  lost  his  service;  the  deft,  justified  the  battery,  but  said  noth- 
313  318  S£c*  inS  "  totne  loss  of  »ervice.     The  pit.  demurred  to   tho 

3*  g,]£     *  plea,  and  contended  the  deft  had  not  answered  the  principal 

318.  matter,  the  loss  of service.  But  the  court  said,  "the   loss  of 

service  is  the  consequence  of  the  battery,  and  that  being  jus- 
tified, is  a  sufficient  answer."     The  battery  was  the  sub- 
stance. 
3  SaJb.  MB.      §  4.  So,  in  trespass  for  assault  and  battery,  and  false  im- 
prisonment, and  for  detaining  the  pit  until  he  paid  11a.  The 
deft,  justified  by  order  of  court,  till  the  pit.  paid  10*.  4d. 
Plea  adjudged  good;  for  the  detention  is  the  gist,  and  not 
the  sum  ;  and  if  the  Sd.   be   material,  it  ought  to  be  replied. 
Replication,  special  and  general  traverse. 
5  Bac.  Abr.        §  5.  Where  the  deft,  in  trespass  pleads  matter  in  excuse 
205, 306.        or  justification,  the  pit.  must  reply  of  Aw  own  wrong,  and  add 
a  traverse,  either  the  general  one,  as  without  such  cause,  (ab- 
sque tali  causa,)  as  is  proper  in  some  cases,  to  be  explained ; 
or  in  other  cases,   the  matters  specially  pleaded,  must  be 
specially  traversed.     The  general  traverse  is  good  wherever 
the  plea  amounts   only  to  an  excuse,  as   "son  assault  de- 
mesne," Sfc. 
ssaond.  §  g.  If  the  deft,  justify  in  whole,  or  in  part,  under  a  record 

8*C«ni33'—  maleria?  io  the  point,  there  must  be  a  special  traverse ;  for 
Cnig'a  cue.  a  Jurv  ought  not  to  try  a  matter  of  record  ;  but  otherwise,  if 
— Sulk.  628,  the  record  be  only  inducement :  so,  if  the  title  be  induce- 
w"h"1'"      ment :  ao>  if  he  justify  under  process  of  the  admiralty  court, 
en*       or  other  court  not  of  record,  the  general  traverse  is  sufficient 
So,  if  the  deft,  justify  by  the  common  law  or  a  general  stat- 
ute, the  general  traverse  of  his  own  wrong  and  without  such 
cause,  is  sufficient;  as  where  the  deft  justified  taking  salt 
under  an  impost  act.     But  if  the  deft,  plead  a  right  of  com- 
mon or  right  of  way,  there  must  be  a  apecial  traverse ;  for 
here  he  justifies  a  right  peculiar  to  himself. 
8  Co.  133,  §  7.  In  trespass  for  false  imprisonment,  if  the  deft,  justifies 

Crogaie'i  DV  a  capias  to  the  sheriff,  and  a  warrant  to  him,  replication 
Stand.  sS't,    dc  injuria  sua  propria  absque  tali  causa,  is  bad  ;  for  this 

Win's.  Notes 13  Mod.  581.— Hob.  16,  Banks  v.  Fu-ker T,  Ray.  SO.— Bui.  N.  P.  93 

—1  Sannd.  344,  explained,  1  Bos.  ti  P.  79,  in  Jones  e.  Kitchen— Willea,  52. — 1  John. 
160.-$  Co.  67— Finch,  395,  Sac.— 5  Jonnf.  R.  113.— Willea,  90S. 
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makes  the  matter  of  record  part  of  the  cause,  as  all  makes  Ce.  173. 
but  one  cause ;  and  matter  of  record  ought  not  to  be  put  in  Art.  7. 
issue  to  the  jury ;  but  the  pit.  should  nave  replied  of  his  i^-v^- 
own  wrong,  and  traversed  the  warrant,  being  matter  of  fact. 
When  the  deft,  in  his  own  right,  or  as  a  servant  to  A,  claims 
any  interest  in  the  land,  or  any  common,  or  rent  out  of  the 
land,  or  any  way  over  it,  there,  a  replication  of  his  own  wrong 
is  generally  no  plea ;  but  is,  if  the  deft  justify  as  servant, 
with  a  traverse  of  the  command;  that  being  made  material  is 
good :  so,  a  replication  of  his  own  wrong,  and  without  such 
cause,  is  good,  where  the  deft,  pleads  merely  matter  of  excuse, 
(and  no  matter  of  interest ;)  because  then  the  injury  is  to 
the  person  or  to  his  reputation,  as  battery,  or imprisonment, 
or  slander.  So,  if  the  deft,  plead  any  authority,  mediately 
or  immediately  derived  from  the  pit.  though  the  deft,  claim 
no  interest,  the  pit.  ought  not  to  reply  of  his  wrong  general- 
ly, but  answer  the  special  matter.  Same  of  an  authority 
given  by  law,  as  to  view,  waste,  &c. 

§  8.    So,  if  the  deft,  justify  arresting  a  man  for  a  breach  12  Mod.  682, 
of  the  peace,  as  constable,  the  general  traverse  of  his  own  Ch*"*/*- 
wrong,  and  without  such  cause,  is  sufficient ;  for  the  justifi-  i-in"^';^.-. 
cation  is  under  a  license  given,  by  the  common  law,  to  all  &  Bud  Abr. 
constables.  306. 

But  if  the  deft,  in  this  action  of  trespass,  justify  arresting 
a  man  under  a  writ  or  warrant  directed  to  him,  this  being 
a  license  or  authority  to  the  deft,  in  particular,  it  must  be 
specially  traversed.  He  must  shew  his  peculiar  ground  of 
defence. 

§  9.  In  trespass,  if  the  pit.  traverse  the  matter  pleaded  by  sHik.  4, 
the  deft,  specially,  he  must  conclude  with  an  averment ;  but  Hiyward  ». 
if  he  traverse  the  matter  pleaded  by  the  deft,  generally,  he  g'^^T5 
must  conclude  to  the  country.     And  see  Averments. 

§  10.     Absque  tali  causa  refers  to  the  deiVs.  whole  plea.  SSannd. 
Serjeant  Williams  observed,  that  Crogate's  case  is  unques-  294, 295,  in 
tionably  still  held  for  good  law.     And  lately  so  held   in  re-  JjJjjJ^ *' 
plevin  brought,  and  the  deft. made  cognizance;  the  locus  in  w  Miami1 
quo  was  a  house  he  held  under  a  demise  from  one  J.  0.,  at  Notei. 
£42  a  year,  rent,  payable,  &c. ;  that  £31  of  it  was  in  arrear 
to  J.  0.,  and  the  deft,  as  his  bailiff,  took,  &c.     Plea,  in  bar, 
de  injuria  sua  propria  absque  tali  causa.     On  demurrer 
to  it,  held   bad  ;  as  it  attempted  to  put  the  deft's.  title  in 
issue,  by  this  general  plea  of  de.  injuria,  &c.     But  the  objec- 
tion to  this  general  traverse,  is  not  because  it  sometimes  puts 
several  matters  in  issue;  as  in  Cockerill  v.  Armstrong,  B.  N. 
P.  99 ;  for  that  is  the  case  wherever  the  defence  arises  out  of 
several  facts,  all  operating  toonepoint  of  excuse:  "the  rea- 
son is,  because  this  plea  is  only  allowed  where  an  excuse  is 
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Cr.  173.  offered  for  personal  injuries ;  and  not  even  then,  if  it  relate 
Art.  8.     to  any  interest  in  land,  or  to  any  commandment." 

^-vw        Art.  8.     Justification*  by  leant,  *}c. 

■  Co.  M.  §  1.     Trespass  quart  clausum  /regit-  The  deft,  pleaded, 

that  A  was  seized  in  fee,  and  leased  to  him  for  years,  and 
justified.  The  pit.  replied,  that  B,  was  seized  in  fee,  and 
died  seized,  and  the  land  descended  to  the  pit.  and  maintain- 
ed hie  count ;  without  this,  that  A  leased  to  the  deft.  Deft. 
demurred,  and  objected,  that  the  seizin  in  fee  was  traversa- 
ble, and  not  the  lease ;  for  he  alleged  a  freehold  in  a  stran- 
ger. Held,  the  traverse  was  good;  for  the  deft,  pleads  that 
A,  a  long  time  before  the  trespass,  was  seized  and  demised  ; 
and  that  may  be  true;  and  that  afterwards  B  disseized  him, 
and  a  descent  was  cast  But  in  trespass,  the  deft  says  the 
place  where,  is  the  freehold  of  A,  and  he  entered  by  his  com- 
mand, the  command  is  not  traversable  if  the  pit  claim  by  a 
stranger;  for  the  freehold  being  alleged  in  a  stranger,  that 
ought  to  be  answered ;  for  here  it  is  alleged  that  at  the  time 
of  the  trespass  it  was  the  freehold  of  A.  But  quere,  if  it  be 
Dot  material,  the  deft,  holds  under  A. 

i  Saund.294,      §  a.     This  was  trespass  for  breaking  the  pit's,  chamber, 

al'1hh  V'       Part  of  a  house  in ,  and  keeping  possession  one  month, 

0  and  taking  away  her  goods  there  found,  sq  that  she  could  not 

find  them,  to  replevy  them,  &c- ;  laid  October  9jh.  30th.  Ch. 
II.  Deft,  pleaded  not  guilty  as  to  all  the  trespass,  except  tak- 
ing certain  goods  described  ;  and  as  to  them  K  justified,  and 
pleaded,  that  before  the  time  of  the  trespass,  one  Norclifle 
was  seized  in  fee  of  said  house,  and  leased  it  to  one  Botcher 
for  a  year,  next  after  the  feast  of  St.  John  the  Baptist,  in  said 
twentieth  year,  who  entered  ;  and  June  96,  said  year,  assign- 
ed his  interest  to  the  deft,  and  he  entered  and  was  possessed, 
and  afterwards  so  possessed ;  to  wit,  July  16,  said  year,  he 
demised  said  chamber  to  the  pit.  for  a  quarter  of  a  year, 
next  following,  by  force  whereof  she  entered  and  was  pos- 
sessed, that  her  term  ended  November  16,  said  twentieth 
year,  and  that  said  goods,  (residue,)  after  the  end  of  said  term 

of  the  said  Catherine,  the  pit. ;  to  wit,  November ,  said 

year,  were  in  said  chamber,  doing  damage  there,  where  the 
deft,  the  same  day  took  them,  and  carried  them  away  for  the 
damage  so  done,  as  it  waa  lawful  for  him  to  do ;  which  is  the 
same  trespass,  d*c-  whereof  the  pit.  has  complained  against 
him  ;  without  this,  that  the  deft,  is  guilty  of  said  trespass, 
October  9,  in  said  twentieth  year,  or  at  any  other  time  within 
said  quarter  demised  to  the  pit. ;  and  this  he  is  ready  to  ve- 
rify ;  wherefore,  &c.  Pit  replied,  of  his  own  wrong,  and 
without  any  such  cause.  To  this  replication,  the  deft  de- 
murred ;  and  it  was  adjudged  bad,  on  Crogate's  case,  8  Co. 
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S8;  because  the  deft,  in  bis  plea,  claimed  on  interest  in  the    Ca.  173. 
chamber,  the  locus  in  quo.     Then  the  pit-  excepted  to  the     Art.  S. 
plea. ;  because  tbe  deft,  alleged  a  lease  made  by  himself  to  the    s^v**' 
pit.  for  a  quarter ;  and  traversed  his  being  guilty  within  tbe 
time  of  that  lease,  but  did  not  traverse  tbe  trespass  before  the 
assignment  of  the  lease  to  him,  or  after  it  expired ;  and  this 
the  court  held,  he  ought  to  have  done ;  for  if  the  deft  plead 
an  assignment  of  a  term  to  himself  which  is  expired,  and 

Citifies  on  another  day  than  that  laid  in  the  pit's,  declaration, 
must  traverse  as  above,  before  and  after ;  bat  if  he  justi- 
fies the  day  so  laid,  he  need  not  traverse  the  day,  as  both 
parties  agree  in  it ;  and  the  general  principle,  the  deft,  must 
deny  he  committed  the  trespass.  **  when  he  had  no  right  to 
distrain  the  pit's,  goods ;  otherwise  his  justification  is  not  a 
complete  answer  to  th«  trespass ;"  for  when  tbe  deft  by  his 
plea,  traverses  the  day  laid  in  the  pit's-  declaration,  he  puts 
tbe  day  at  large,  as  he  denies  he  committed  it  on  that  day, 
then  for  any  thing  that  appears  he  might  have  committed  it 
on  another  day,  before  or  after  his  title  existed  ;  for  by  deny- 
ing tbe  day  laid  by  the  pit  the  time  is  at  large,  he  may  prove 
the  trespass  committed  any  time  before  the  action  com- 
menced. 

§  3-  If  the  deft,  justify  under  a  title,  a  lease,  or  other  title,  6  Bac>  Abr, 
and  it  appears  from  the  record  he  was  in  possession  before  the  307,  Tenner 
pit.  came  into  possession,  the  pit.  must  shew  a  title  in  him-  *-  FUhtr. 
self,  as  well  as  traverse  that  set  out  by  the  deft ;  for  other- 
wise, though  tbe  jury  find   for  the  pit.  and  the  deft's.  title 
bad,  yet  there  is  no  ground  for  the  court  to  give  judgment 
for  the  pit;  for  as  the  pit-  shews  no  title,  ana  the  deft,  has 
none,  the  case  rests  on  possession;  and  by  the  record  it 
appears  the   deft,  has  the   oldest    possession,  so    the   best 
elaim. 

§  4.  Trespass  for  taking  the  pit's,  cattle.     Deft,  pleaded,  Salt.  643.— 
he  was  possessed  of  the  place  by  lease,  and  took  them.  Held,  ^  E,P*  10!-~ 
his  defence  was  good  ;  lot  possession  of  the  place,  where  &c.  HeIm" 
is  sufficient  in  this   action;  and  the  pit  not  having  brought  r.  Lamb, 
clausum  /regit,  but  only  a  transitory  action  for  taking  his  above — * 
goods,  he  shall  not  go  into  title  to  the  place ;  but  otherwise, 
in  clausum  /regit  ;  for  there  the  pit  claims  the  place,  and 
the  right  may  be  contested.  Oti possession,  where  not  good ; 
3  Salk.  356 

§  5.     Trespass  quart  clausvm  /regit.     The  pit  laid  sev-  a  Johns,  r. 
eral  trespisses   in  several  closes,  at  different  times.     Del't.  63,  Having 
pleaded  all  the  closes  were  one  and  the  same  close ;  and  that  c- Ke«' j>ri 
it  was  his  freehold,  &c.     Plea  was  held  bad  on  demurrer;  n9._t 
for  he  should  have  justified  aa  to  all,  or  have  denied  the  Sound,  as, 

not*  3. 
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Ch.  173.  trespasses  in  all  except  one,  ud  justified  as  to  that  If  a  plea 
Jirt.  9.  begin,  as  an  answer  to  the  whole  declaration,  but  answer* 
«^-v*^/  only  a  part,  it  is  bad.  Plea,  answering  only  part,  good ;  3 
Salk.  271 :  leave  to  amend, 
s  SeJk.  517,  §  6.  In  justifying  under  a  writ,  deft  must  shew  where 
G™  w:i?  vr'  *^e  wr*t  'wueo'>  *■  we"  *■  wbere  returnable ;  also  under  pro- 
~2  Stra.  CBS9  must  shew  it  was  returned.  Every  defence  must  be 
ii«4.  complete,  and  one  is  not  so,  resting  on  returnable  process, 

unless  shewn  it  is  returned. 
X  Phil.  Evid.       §  7.  The  deft,  in  trespass  cannot,  (though  he  may  in  tro- 
isj'  hM ~R    Ter>)  9et  UP  an  outstilBding  title  in  a  third  person,  without 
S76  Cook  v.  shewing  some  power  or  right  derived  from  him. 
Howard.  Art.  9.  Son  assault  demesne..  §  1.  Here  the  deft  justifies, 

Form  of  the    fay  Baying  the  pit.  made  the  first  assault;  and  if  issue  bejoin- 

WmL  «di  ■    eA  Qa  this  Plea'  ttie  de'*"  may  P"*7"  ona  on  *nv  day  before 
Replica,  do.   the  action  brought,  and  the  pit.  cannot  prove  a  battery  on 
—Bui.  N.  P.  another  day,  or  another  hour  of  the  same  day,  without  a  nets 
n'Wi  C°m"  ass*inmeni-     This  must  state  it  to  be  on  the  day,  laid  in  the 
declaration,  or  it  will  be  a  departure ;  though,  on  such  assign- 
ment, be  may  prove  a  battery  on  any  other  day,  as  on  not 
guilty.     But  if  the  pit.  have  two  or  more  counts,  the  deft 
must  plead  not  guilty  to  some ;  for  if  he  justify  two,  he  ad- 
mits two,  and  fails  if  he  does  not  prove  two,  then  the  pit.  may 
prove  another  battery  on  the  plea  of  not  guilty,  without  a 
new  assignment 

§  2.  All  the  forms  and  usual  parts  of  this  plea,  Sec.  appear 
in  the  pleadings  in  the  subjoined  note,  in  which  case  the  as- 
sault, so.  were  between  two  wives. 

f  3.  Trtsptut — huibmui  and  tttft  v.  fuubtmd  and  wife. 
And  the  laid  P.,  and  Ann  his  wife,  by  W,  their  attorney,  come  and  de- 
fend tbe  fores  and  injury,  &c,  when  and  where,  An.,  and  u  to  the  whole 
treapan  and  nssanlt,  by  the  aaid  D.,  in  the  declaration  aforesaid,  aboie 
supposed  to  be  done,  the  aaid  D.  and  Ann  sa  y  ttu  ia  not  guilty,  and  thereof 
put  themselves  on  the  country. 

And  the  Mid  P.  and  Sarah  likewise. 
8  IniL  CI.  t  4.  And  at  to  tho  coming  with  force  and  anna,  and  any  Ihiug  which  ia 

649. — if  the  against  the  peace  of  the  commonwealth  aforesaid,  by  them  the  said  p.  and 
wile  commit  Sarah,  in  the  declaration  aforeiaid,  auppoaed  to  be  done,  the  aajd  D.  and 
the  tret  put,  Ann  any  that  the  aaid  Ann  is  not  thereof  guilty,  and  of  thin  they  put  them- 
tt  muit  be  so   selves  en  the  country. 

alleged,  the  And  the  aaid  P.  and  Sarah  likewise, 

baron  joined  ^  5.  And  a)  to  all  the  residue  of  the  said  (respasa  and  assault,  by  the 
but  for  con-  aajd  Ann,  in  the  declaration  aforesaid,  above  supposed  to  be  done,  the  aaid 
fortuity  ;  p.  and  Aon  say  that  the  said  P.  and  Sarah  ought  not  to  have  their  aaid  ao- 

Yelr.  106.       (ion  against  them,  beoause  they  say,  the    laid  Sarah,  the  day  and  year  in 

the  declaration  aforesaid,  above  mentioned,  at ,  aforesaid,  with  force 

and  anna  upon  the  aaid  Ann,  made  an  assault,  and  her,  the  said  Ann, 
would,  then  and  there,  have  beaten,  wounded,  and  evilly  entreated,  unless 
the  said  Ann  had  then  and  there  sooner  defended  herself  against  the  said 
Sarah  ;  and  to  die  aaid  D.  and  Ann  any,  that  if  any  damage  or  evil  than 
and  there  accrued  to  the  said  Sarah,  it  was  of  her  asm  attauit,  and  in  de- 
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fr.nce  of  the  ii.id  Ann,    and  thii  the  said  D.  and  Ann  are  ready  to  verify ;     Ch.   ]73, 
wherefore  they  pray  judgment.  If  the  said  P.  and  Sarah  ought  to  have        a   ,   a 
their  said  action  againit  them,  and  for  their  coiU.  "      * 

(  6.  Reputation.  And  the  said  F.  and  Sarah,  ai  to  all  the  reiidue  of  •^^~v^^s 
the  treipasi  and  assault,  by  the  said  Ann,  in  the  declaration  aforesaid, 
above  supposed  to  be  done,  >ay,  that  by  any  thing  by  the  taid  D-  and 
Ann  above,  in  pleading  alleged,  they  ought  not  to  be  precluded  fromhaving 
their  said  action  against  them,  became  they  >ay  the  >aid  Ann,  of  her  oim 
proper  wrung,  and  tcilkovt  tuch  came  ai  by  the  Hid  D.  and  Ana  is  above  , 

alleged,  made  an  assault  upon  the  said  Sarah,  and  her  did  beat,  wound, 
and  ill-treat,  in  manner  and  form  as  the  laid  P.  and  Sarah  hare  above 
complained  against  the  laid  D.  and  Ann ;  and  this  they  pray  may  be  in- 
quired of  by  the  country. 

And  laid  D.  and  Ann  likewise. 

This  plea,  son  assault   demesne,   is  only  matter  of  excuse :  8  Co.  67— 
so,  the  general  traverse  thereto,  as  in  said  pleas,  is  good.  '  "P"  M,~ 
And  if  the  deft,  plead  this  plea,  and  the  pit.  can  justify,  he 
must  plead  it  specially :  cannot  be  in  evidence. 

§  7.  If  the  deft,  prove  that  the  pit.  first  lifted  up  a  staff,  Bui.  N.  P. 
and  offered  to  strike  him,  it  is  a  sufficient  assault  to  justify  the  ISS^S" 
deft's.  striking  the  pit.,  and  he  need  not  stay  till  the  pit.  ac-  %tfi.—\  £»p, 
tually  strikes  him ;  but  it  must  appear  in  evidence,  the  de-  3K.-&  Com. 
fence  made  by  the  deft,  was  proportioned  lo  the  pit's,  assault  Di  "1. 
on  him,  for  reasons  already  stated ;  and  below*  As  to  plead- 
ing to  part ;  see  Pendlebury  v.  Elmott,  art.  2. 

§  8.  Trespass,  assault  and  battery  against  Reynolds,  who  *  8'™-  9S3i 

E leaded  no  assault ;  and  Westwod,  Reynolds'  servant.    Held,  p^J^ld"'  jj 
is  proper  way  to  plead  was,  that  the  pit.  would  have  beat  al 5  Com. 

the  master,  if  the  servant  had  not  interposed,  as  it  was  law-  D.  771— 
ful.  And  in  assault  against  two,  they  may  jointly  plead  son  Mo'  7M' 
assault  ;  1  Salk.  407. 

§  9.  Assault,  battery,  and  false  imprisonment.  Deft,  jus-  **■•?■  ^^ 
lined  the  imprisonment,  under  process  of  an  inferior  court,  cM^nter'_ 
and  only  traversed  generally,  the  assault  and  battery.  He  g  in,t.  CI."" 
should  have  pleaded  to  them,  by  shewing  resistance  made  to  618.— l  Eap. 
the  arrest ;  Cro.  El.  268.  "  "  3M- 

§  10.  Trespass  against  baron  and  feme",   she  may  plead  Lewardex'r. 
the  pit.  was  going  to  wound  the  baron,  and  that  she  made  J."  B**,el2jr" 
the  assault  to  defend  him,  and  prevent  the  pit's,  beating  him.  y^i^  „. ' 
He  joins  in  pleading;  for  she  cannot  plead  alone.     There-  Thorpe, 
fore,  in  trespass  against  them,  she  pleaded  son  assault  demesne. 
Repleader  ordered. 

§11.  If  the  pit.  once  recovered  damages  for  assault  and  Saik.ii,F*t> 
battery,  he  never  can  recover  in  a  new  action  for  further  in-  ^t/1-  -'JJ?'- 
jury  arising  from  the  same  battery.     So,  a  recovery  against  st^og. 
one  of  several  assaulters,  bars  any  action  against  the  others. 

§  1 2.  This  action  for  assault,  &c.  being  transitory,  in  which  Co.  L. 383. 
the  time  and  place  is  merely  inducement,  the  place  can  be 
traversed  only  when  there  is  some  local  matter  of  defence,  as 

vol.  v.  78 
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Ch.  1 73.  the  constable's  arrest  in  his  town  ;  then  he  mast  traverse  all 
An.  9.     other  places. 
v^-v^.       §  13.  In  this  action  of  assault  and  battery,  the  deft,  may 
l  Bbc.  Abr.  justify,  (if  an  officer)  beating  and  wounding  one  who  will  not 
165,  suffer  himself  to  be  arrested ;  a  parent  reasonably  correct- 

ing a  child  ;  a  master  a  servant,  then  in  his  actual  service ; 
a  school-master  his  scholar ;  a  gaoler  his  prisoner ;  for  one 
may  confine  a  friend  who  is  mad,  and  bind  and   beat  him. 
So,  one  may  justify  forcing  a  sword  from  one  who  offers  to 
kill  another.     So,  laying  hands  gently  on  one  who  endea- 
vours to  incite  a  dog  to  bile  another;  so,  I  may  beat  (not 
wound)  one  who  violently  attempts  to  dis|>ossess  me  of  my 
goods  or  land,  or  of  another's  goods  intrusted  to  me,  and  will 
not  desist  on  my  laying  hands  gently  on  him.     So,  moderate 
correction  of  a  seaman  in  a  vessel,  by  the  master ;  see  Horse 
v.  Jewett,  this  chapter. 
I  Bac.  Abr.        §  i4.  Trespass  for  assault,  battery,  and  wounding,  and 
jyjJSi  brtaki,tS  thepWt.  left  arm,  that  ke  tost  the  ust  of  it.     Plea,  son 
— Cockcnft  assault  demesne.     Pit.  demurred,  because  this  amounted  to  a 
t'. Smith,  Ld.  mayhem.     So,  the  deft,  should  shew  the  assault  was  so  vio- 
5?5iijt        'ent'  as  l*"at       c°u'd  not  defend  himself  but  by  maiming  the 
649.— K«b.    P'tai  and  that  the  deft,  should  have  pleaded  that  the  pit. 
8B4, 921.       would  have  maimed  and  wounded  the  dell,  unless,  &c.    But 
the  court  held  the  plea  good,  and  that  it  was  matter  in  evi- 
dence, whether  the  assault  were  proportioned  to  the  battery; 
for  if  it  were  not,  the  issue  would  be  for  the  pit.,  though  be 
made  the  first  assault ;  for  every  assault  will  not  justify  every 
beating ;  but  it  must  be  such  a  one  as  may  draw  a  probable 
danger  and  fear  upon  the  person  on  whom  it  is  made.     And 
the  deft,  must  always  plead  his  resistance  to  the  pit's,  as- 
sault, as  made  in  order  to  prevent  his  beating,  &c.  the  deft,  j 
for  the  deft,  cannot  resist  or  strike  the  pit.  by  way  of  revenge 
Wffiet,  14.     or  retaliation ;  this  the  law  will  see  to,  but  only  by  way  of 

prevention. 

wniei,  688,       §  15.  Molliter  manes  imposuit.     Without  this  one  may  jus- 

Fiiiey  c.Foi-  tjfy  a  bauery  in  defence  of  his  possession  of  land  or  goods, 

if  actual  force  be  used  by  the  pit.     Ch.  2,  art.  1,  the  two 

kinds  of  force,  gently  laying  on  of  hands,   and   actual  force, 

considered ;  and  the  best  modern  cases  as  to  this  distinction 

there  examined. 

■Id  «■*?*  221      'n  a  juslincat'°n  >n  defence  of  possession,  the  deft,  need 

_Cnt(3«r.'  not  part'culaiTy  state  his  title  ;  it  is  enough  he  state  ke  was 

138,  Skerill  possessed  of  a  house,  in  sucVa  parish,  for  years;  for  this  is 

e.  Arer/.       merely  inducement  to  the  substance  of  the  plea.    Therefore, 

in  trespass  for  assault,  battery,  and  wounding.     Plea,  not 

guilty  as  to  the  wounding,  and  as  to  the  assault  and  battery, 

that  he  was  possessed  of  a  house,  &c. ;  that  the  pit.  entered 
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it,  and  would  have  ihrust  him  out  of  the  possession  of  it;    Ch.  173. 
whereupon  he  molliur  maaut  iinpotuit  to  put  him  out,  and     Art.  9. 
the  harm,  if  any  done,  was  in  defence  of  his  own  possession ;  -._<-. .-%_r 
pit.  demurred,  and  said,  the  deft,  ought  to  have  stated  par* 
ticularly,  who  made  the  lease,  when  made,  and  for  how 
many  years.    But  the  court  held  the  plea  good,  for  stating 
possession  for  years,  was  only  conveyance  to  the  justifica- 
tion ;  the  substance  of  which  was,  that  the  pit.  ottered  to 
thrust  the  deft,  out  of  the  possession  of  the  house ;  and  that 
the  title  not  coming  in  question,  it  was  not  necessary  that  the 
allegation  should  be  as  certain  as  where  the  deft,  mattes 
claim  ;  for  it  was  enough  he  were  in  possession  in  virtue  of 
a  lease,  at  will,  or  any  other  title  de  injuria  sua  propria  absque 
tali  causa,  is  good.     Judgment  for  the  deft. ;  Willes,  15 :  bo 
to  arrest ;  Willes,  690. 

§16.  The  same  rule  holds  as  to  the  possession  of  personal  l  Saik.  407. 
property,  but  if  the  master's,  bis  servant  cannot  justify  a 
battery  in  defence  of  it. 

A  trespass,  in  fact,  mutt  bt  admitted  by  the  deft,  if  he  justi-  1  Eip.  385, 
fy  in  assault  and  battery;  for  it  is  idle  to  justify  as  a  tres-  pibboD_% 

pass  what  is  no  trespass.    Therefore,  where  the  defi.  plead-  ssJkTSsr 

ed  that  he  was  riding  a  horse  in  the  highway,  and  that  his  3  Phil.  Evid. 

horse  being  frightened,  ran  away  with  him,  and  that  the  pit.  X4S- 

was  desired  to  go  out  of  the  way,  and  did  not,  and  the  horse 

ran  on  the  pit.  against  the  deft's.  will.     Fit.  demurred,  and 

had  judgment ;  because  the  deft,  had  justified  the  battery, 

and  yet  had  not  confessed  that  which  amounted  to  a  battery 

by  himself;  for  if  the  horse  ran  away  against  the  rider's 

will,  it  was  no  battery  in  him,  and  if  he  had  plead  not  guilty, 

he  must  have  been  acquitted  on  evidence. 

§  17.  If  the  deft,  has  committed  several  trespasses  on  the  *  Wli.  4,  s, 
person,  goods,  or  land  of  the  plL,  some  justifiable,  others  not,  ^ott  "■ Dix" 
it  is  a  rule  to  make  a  new  assignment,  if  the  action  be  brought 
for  those  not  justifiable;  and  the  deft's.  plea  answers  only 
those  that  art  putifablt.  Here  the  assault  and  battery 
committed  after  the  writ  issued,  and  delivered,  were  justifia- 
ble ;  but  that  committed  before,  was  not.  The  action  was 
brought  for  the  assault,  &c.  btfore  the  issuing  and  delivery 
of  the  writ,  but  the  deft,  answered  that  only  committed  af- 
ter; therefore,  according  to  the  rule,  the  pit.  should  new  as- 
sign. So,  if  the  pit.  be  legally  arrested  at  first,  but  illegally 
detained  by  the  deft,  after  duly  discharged  by  the  pit.  in  the 
former  suit ;  same  rule  applies  as  above,  art.  4,  Atkinson  v. 
Mattison  &  al. 

§  1 8.  A  bare  assault  and  battery,  is  personal  and  transitory,  Cro.  El.  70S, 
but  possession  of  one's  house  is  local.     As  where  trespass  for  £e,lclx:*r- 
assault  and  battery  in  London,  was  brought ;  the  deft,  justi-  Peacoc  " 
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Ch.  173.   fied  at  Waltham,  in  the  county  of  Essex,  and  said  the  pit.  en- 
Art.  9.     tered  into  the  deft's.  house  thtre,  and  the  deft,  gently  laid  his 
w~v-^_;   hands  on  the  pit.  to  put  him  out  of  the  home,  which  is  the 
same  assault  and  battery,  and  maltreatment,  whereof  the  pit- 
complains  ;  without  this,  that  he  ia  guilty  without  the  town  of 
Waltham.     Pit.  demurred.     Plea,  held  good,  for  the  justifi- 
cation is  local. 
8  iMt.  ci.  §19.  Declaration,  assault,  battery,  and  wounding  at  H. : 

M0,  bar  as  to  wounding ;  non  cut.  as  to  the  residue ;  defence,  of  hit 

possession  in  a  close  in  C,  in  said  county,  into  which  the  pit. 
entered  with  a  cart  and  horses ;  and  traversed,  he  was  guil- 
ty at  H.,  or  out  of  the  said  close.  Replication,  the  pit's,  entry 
was  by  and  through  a  certain  way  in  said  close,  used  and 
enjoyed  by  permission,  and  ibe  deft,  violently  assaulted  the 
ph.;  without  this,  that  he  gently  lay  his  hands  on  him.  Deft. 
demurred  with  causes;  to  wit,  because  the  replication  was 
double  or  treble  in  justifying,  (though  insufficiently)  the  pit's, 
entry  into  the  deft's.  close  aforesaid  ;  also,  in  assigning  ano- 
ther assault  and  beating,  than  the  deft,  assigned ;  also,  in  tra- 
versing the  assault  and  beating  the  deft,  acknowledged ; 
traverse  superfluous,  &c.  Judgment  for  the  deft. :  1.  The 
replication  is  no  departure  from  the  declaration:  2.  In  transi- 
tory actions,  as  battery,  taking  goods,  &c.  the  pit.  may  al- 
lege the  tort  done,  not  only  in  another  village  but  in  another 
county,  and  the  place  is  not  to  be  traversed,  but  for  some 
local  cause  of  justification,  extending  to  some  certain  place,  as 
by  a  constable  in  his  town,  &c  So,  if  one  be  beaten  in  the 
county  of  A,  and  he  sues  in  the  county  of  B,  deft,  shall  not 
plead  (he  pit.  assaulted  him  in  A,  and  traverse  B,  for  the 
cause  of  his  justification  is  good  in  any  place,  but  be  must 
justify  in  B,  where  sued.  So,  in  the  bailment  of  goods,  and 
other  transitory  actions :  and  ii  is  ag  ancient  principle  in  the 
law,  the  pit.  may  allege  the  fact  in  what  place  or  county  he 
pleases,  for  transitory  causes  of  action. 
6  Imt.  Ci.  §  20.  So,  if  the  declaration  be  for  a  battery  at  A,  in  the 

«37.-lSaun.  county  of B ;  the  plea  is  ill  that  justifies  at  D,  insaidcouniy 
of  B,  where  the  deft,  has  authority  in  all  the  county,  for  as 
to  that  county  the  cause  of  justification  is  not  local ;  hence, 
the  deft,  should  justify  at  A. 
5  Cora.  D.  §  21.  In  assault  and  battery  the  pit.  may  reply,  be  peace- 

77t.-t  9alk.  ably  arrested  the  deft. ;  whereupon  the  deft,  assaulted  him;  so 
pUcatton  ""  t'ial  lke  ^u  wou'd  nave  assaulted  her  husband,  father,  son, 
special  and  &c.  For  when  the  deft,  pleads  son  assault,  or  that  the  pit. 
general  tra-  first  assaulted,  the  pit.  may  reply,  and  shew  the  deft,  first 
TOw^art  1,  assaulted  ■  and  if  the  pit.  prove  this,  the  deft's.  excuse,  that 
F       the  pit.  made  the  first  assault,  is  done  away. 
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§  22.  Pita  of  son  assault  demesne  is  a  justification ;  when    Ch.  1 73. 
pleaded  by  the  deft.,  the  pit.  must  reply  specially  moiliter     Art.  9. 
manvj  impotult,  and  cannot  give  this   in  evidence  under  the  s^-v"^-* 
general  replication,  de  injuria  sua  propria,  ifc. ;  7  Johns.  R- 
1 09,  Collins  v.  Moukon,  or  Collier  v.  Moulton.   • 

§  23.  Every  imprisonment  includes  an  arrest ;  therefore,  in  '"■  **??■ 
an  action  for  an  arrest  and  imprisonment,  if  the  deft,  answers  mon\_  g^." 
the  imprisonment,  he  need  not  answer  to  the  arrest.  duly. . 

§  24.  Trespass,  for  that  the  deft,  by  force  and  arms,  as-  a  Emit,  337, 
saulted  and  seduced  the  pit's,  wife,  whereby  he  lost  the  com-  Macfadien  - 
fort  of  her  society,  &c,  against  the  peace,  &c.,  to  his  da-  ^Pj^iuy 
mage,  &c. ;  (whether  case  or  trespass,)  at  any  rate,  a  plea  700,  Chance 
of  not  guilty  within  six  years,  is  good  on  general  demurrer,   t.  Wcediai. 

§  25.  De  injuria  sua  propria  is  a  good  replication  to  a  jus- 
tification, by  the  common  law,  or  general  statutes ;  but  not  wni«,  54, 
where  the  deft,  insists  on  a  right  in  himself,  or  in  another,  by  J,02*  ?°ii~ 
whose  command  he  acts.  ' 

§  26.  Pit.  cannot  reply  by  protestando,  what  ought  to  be  3  Johm.  R. 
pleaded  :  as  where  B  brought  trespass  against  C,  for  on  in-  «7,  Bmdta 
jury  done  to  two  horses,  of  which  one  died.     The  trespass  ex'r,e-   T* 
on  one  of  them  was  on  one  day,  and  on  the  other,  another 
day.     The  court  directed  the  nit.  to  elect  for  which  trespass 
he  would  go  on,  and  he  elected  to  go  on  as  to  the  horse  that 
survived,  and  had  a  verdict.     B's  executors  sued  for  tres- 
pass (o  the  horse  that  died  ;  the  deft,  pleaded  a  former  re- 
covery for  the  same  trespass:  the  pit.  replied,  and  stated 
the  above  facts,  by  way  of  prottstando.    On  demurrer  the 
replication  was  adjudged   bad,  inasmuch   as  it  stated  facts 
by  way  of  prottstando,  and  did  not  traverse  the  former  reco- 
very for  the  same  matter. 

-     6  27.  In  trespass  quart  clausum  fregit.     Plea,  defi's.  free-  4  Johns.  R. 
hold.     The  pit.  cannot  reply  de  injuria  sua  propria,  but  must  18?*?'***'"' 
traverse  the  title,  if  pleaded  in  justification;  but  if  pleaded  peakeN.P. 
by  the  deft,  by  way  of  excuse,  and  not  in  justification,  then  67.-5  Johm. 
the  pit.  may  reply  de  injuria  sua  propria.     And  generally,  R-  ll5i  LJV 
if  the  deft,  in  trespass,  insists  on  a  right,  this  general  replica-  jjj  **     e 
tion  is  bad,  though  good  after  verdict ;    10  Johns.   R.  369. 
Hyatt  v.  Wood.    If  one  have  a  right  of  entry  on  land,  and 
enter  with  force,  though  indictable  for  a  breach  of  the  peace, 
yet  trespass  docs  not  lie  for  him  that  has  no  right,  and  is 
turned  out  of  possession ;  2  Phil.  Evid.  132 :  lves  v.  Ives, 
13  Johns.  R.  233. 

§  28.  As  to  husband  and  wife,  the  rule  of  law  is  this,  he  Reevei1  p. 
may  justify  in  her  defence,  what  she  may  justify  doing  in  her  R- lM- 
own  defence,  and  no  more.    And  the  same  rule  holds  in  her 
justifying  her  defence  of  him.     This  is  more  than  a  stranger 
can  do ;  lie  may  use  force  sufficient  to  put  an  end  to  the  beat- 
ing,  but  cannot  lawfully  espouse  the  cause  of  husband  or 
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Ch.  1 73.    wife.     So,  where  an  attempt  is  made  forcibly  to  ravish  a 

Art.  9.     woman,  she  may  justify  killing  the  ravisher,  and  so  may  her 

,^-v-^-;    husband ;  and  in  either,  it  is  justifiable  homicide.     On  the 

same  measure  of  defence,  and  inflicting  punishment,  as  the 

wife  would  not  be  justified  in  killing  the  man  committing 

adultery  with  her,  by  her  consent;  so,  the  husband  would 

not  be  justified  in  killing  him  in  the  same  case. 

5J?'£LJ *"  §29.  Where  molliter  mantis,  Stc,  is  no  excuse  for  blows. 

Gfeeory'iind  Trespass  f°r  assaulting  the  pit's,  wife,  and  beating,  bruising, 

wife  p.  Hill.   and  wounding  ber ;  striking  repeated  blows,  &c.     Plea,  of 

molliter  tnamu  imposuit,  in  order  to  turn  her  out  of  his  house, 

where  she  continued  against  his  will.     Held,  this  plea  was 

no  answer  to  the  charge  against  the  deft,  for  striking  her 

repeated  blows,  and  with  great  force  and  violence,  several 

times  knocking  her  down.     Deft,  bad  leave  to  amend. 

8  D.  fc  E.  To  a  plea  of  son  assault,  the  pit.  replied  the  deft,  attempt- 

lia,    ghio-   ed  to  beat  and  wound  a  horse  in  the  pit's,  care;  and  he,  in 

C"  .on  t.        defence  of  him,  laid  his  hands  on  the  deft.,  as  be  lawfully 
tb.  might.     Replication  bad,  for  it  shook!  have  alleged  the  deft. 

had  actually  beaten  the  horse,  before  the  pit.  laid  hands  on 
the  deft. 
XCninei' fi.       Trespass  is  brought  against  several  defts.,  and  they  all 
unite  in  one  plea ;  the  separate  justification  is  lost,  which 
might  have  availed  some  of  them. 
1  Johm.  R.        §  30.  A  purchaser  under  a  fieri  facias,  of  real  estate,  may 
enter  and  take  possession   in  a  peaceable  manner,  though 
some  goods  of  the  former  proprietor  be  left  on  the  land,  and 
though  occasionally  occupied  by  his  servants.     The  goods 
could  occasion  no  breach  of  the  peace ;  they  could  not  resist, 
or  keep  possession  ;  Al'Dougall  v.  Sitcher  &  al. 
s  Jonas,  it.        §31.  Title  not  triable  in  a  justice  court  in  New  York;  as 
173,  Uou-     where  clausum  /regit  was  brought  in  his  court,  and  deft,  put 
lemiue.         'n  a  P'ea  °f  '"'f'  ai,d  lne  cause  was  removed  into  the  Court 
of  Common  Pleas,  and  from  thence  into  the  Supreme  Court. 
Held,  the  deft.,  under  the  act,  (31  Sess.,  Ch.  204,)  might 
shew  a  title  in  himself,  or  a  title  in  a  third  person,  or  a  pos- 
session out  of  the  pit.     Also  held,  where  the  deft,  in  such 
action,  proved  that  he  was,  and  had  been  in  possession  of  tbe 
place  above  six  years,  and  the  pit.  had  never  been  in  pos- 
session, this  was  held  a  good  title  to  enable  the  deft,  to  have 
a  verdict, 
s  Joimi.  R.        §  32.  A  judicial  act  cannot  be  quashed  in  a  collateral  ac- 
p8«ke0°V    l'on'  M  tresPass  f°r  taking  the  pit's,  goods.    The  deft,  jus- 
3  D.  &  e.      tified  as  a  constable,  under  the  appointment  of  three  justices, 
38.— 2  East,  according  to  the  town  act  of  March  27,  1801  ;  that  he,  as 
**?"2J  Burr,  constable,  took  the  goods  by  virtue  of  an  execution   issued 
H49~      tra'  against  the  pit's,  goods,  &c.    Held,-  the  appointment  was  a 
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judicial  act,  and  being  within  their  jurisdiction,  was  conclu-  Ch.  173. 
sive  and  valid,  until  set  aside  or  quashed  on  a  certiorari;  8  Art.  9. 
D.&E.  424.  v^v^ 

§  33.  Quod  cum,  in  trespass,  well  enough  after  verdict.  It  l  Will.  98, 
is  not  necessary  to  enter  a  capiatur  upon  a  judgment  for  the  ^f^^ 
pit.  in  an  action  of  trespass.     Messuage  and  tenement,  tres-  juym.  Oct.- 
pass  for  entering,  unexceptionable  after  verdict ;    but  for  i  Ld.  R»jm- 
taking  away  a  parcel  of  barley,  bad  for  uncertainty,  even  *•'■ 
after  verdict;  White  v.  Shaw,  2  Salk.  636  ;  Hose  t.  Chap- 
man, 3  Hen.  &  M.  1 27,  135.     Bad  in  trespass  after  verdict ; 
Moor's  ad'r.  u.  Dawney. 

§  34.   Right  of  way  justified.      Trespass,  clausum  frtgiu  l  John..  K. 
Plea  in  justification,  a  right  of  way  over  the  pit's,  land,  and  146i  Heaton 
a  verdict  for  the  pit.,  for  a  cent  damages.     Held,  the  pit.  j.  ""* 
was  entitled  to  full  costs  under  the  statute.     It  is  sufficient  if 
the  judge's  certificate  be  given  after  the  trial,  and  even  after 
the  clerk  has  taxed  the  costs.     Jfec  mm  dico  after  a  quod  won.  a  stra.  681. 

§35.  If  a  justification  in  trespass  be  bad  in  point  of  law, 
judgment  must  be  entered  for  the  ph.,  though  there  be  a  ver-  Wilie»,  380, 


diet  for  the  deft,  on  the  plea  of  justification  ;  asifacustom  j'^?"iMnt,■ 
pleaded  by  the  deft,  be  bad  in  law,  a  verdict  of  the  jury  """•■ 
for  him  will  not  aid  him  ;  and  on  the  ground   the  deft.,  by 


his  plea,  confesses  the  trespass,  and  makes  no  legal  justifica- 
tion. Affirmed  in  the  King's  Bench,  on  error ;  2  Stra.  1 224, 
and  1  Wils.  63.  See  1  D.  &  E.  1 23 ;  2  D.  &  E.  559.  The 
principle  seems  to  be  agreed  in  most  of  the  cases.  But  as 
to  the  form  of  entering  the  judgment  in  such  cases,  the  cases 
differ  very  much;  and  1  D.  &  E.  266 ;  Carlh.  372;  Salk. 
173;  1  Lord  Raym.  90. 

§  36.  Two  counts  and  one  trespass;  justification  good  as  7  D.  It  6. 
to  one,  the  deft,  must  have  judgment.     Declaration  in  tres-  '27-  See 
pass  contained  two  counts ;  deft,  pleaded  to  one,  and  default-  Hicki. 
ed  as  to  the  other.     On  trial  of  the  first,  pit.  proved  but  one 
trespass,  covered  by  the  second  count.     Held,  the  ph.  was 
not  entitled  to  judgment  on  the  first  count. 

§  37.   The  measure  of  damages  in  cases  of  illegal  custom-  1  Johni.  R. 
house  seizures.    Tre?pass  against  a  collector  of  the  customs,  i^4)  J*j*> 
for   seizing  and  detaining  the  pit's,  vessel,  for  a  pretended  GeUlM1.    *" 
breach  of  the  laws  of  the  United  States,  as  to  registering 
ships,  the  vessel  being  restored.     Held,  the  pit's,  damages 
■were  the  difference  between  her  value  when  seized,  and  the 
price  actually  sold  for  at  public  auction,  immediately  after 
her  restoration ;  adding  the  actual  expenses  incurred,  to  the 
price  she  would  have  sold  for  when  seized,  and  interest  on 
this  difference. 
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Cb.  173.       §  38.  If  separate  actions  be  brought  against  several  defts. 
Art.  10.     for  a  joint  trespass,  tbe  pit.  may  recover  separately,  against 
\_s~-f~*.'   each,  but  he  can  bave  but  one  satisfaction,  and  he  may  elect 
1  Jehni.  R.    dt  melioribus  datnms,  and  issue  his  execution  against  one  of 
»o,Lmnj«-  ihe  defts.  i  and  the  others  must  pay  costs  of  the  suits  against 
ft »r_BU]     them  respectively  j  Cro.  J.  118;  1  Salk.  10 ;  1  Hen.  *.  M. 
N.  P.T,  19.  356,  488;  1  Com.  D.  125:  see  Cb.  28,  a.  8,  s.  3. 
~-']  c°- *•-      §  39.  Trespass  against  four  persons  for  breaking  and  en- 
'  tcring  the  pit's,  house,  in  Chelmsford,  rifling  it,  and  carrying 
608 :  fill       away  tne  pit's,  apparel,  papers,  &c.  describing  the  papers, 
Oytttad  p.     &c.  all  of  the  value  of  (76,000.    Plea,  general  issue.     Also 
Bb«d  &  al-     Shed  and  Fletcher  severally  justified,  as  officers,  under  writs 
of  attachment ;  other   two   defts.  Justified   as   servants   to 
Fletcher.     To  these  several  justifications  the  pit.  replied. 
Defts.  demurred  to  the  replications.     Held,  the  replications 
bad,  &c.  for  many  reasons  staled  in  the  case;  but  mainly 
because  tbe  pit.  in  his  replications  did  not  distinctly  allege 
and  aver  the  facta  he  relied  on  to  avoid  the  justifications. 
Some  of  the  pleas  were  adjudged  bad  also,  but  the  declara- 
tion also  was  bad,  and  the  first  fault. 
3  Cainei'  It.       §  40.  One  not  a  trespasser  by  relation  ;  as  where  B.  was 
£61,  tee        put  in  possession  of  land,  by  a  writ  of  restitution,  in  forcible 
■  ****"  entry  and  detainer,  by  a  competent  court ;  and  while  in  pos- 

session, he  licensed  the  deft,  to  cut  timber ;  then  the  proceed- 
ings were  set  aside  as  irregular,  and  re-restitution  awarded. 
Held,  though  B.  may  be  a   trespasser  by  relation,  yet  tbe 
deft,  is  not,  as  by  relation  he  is  not  a  trespasser,  being  no 
party  to  the  irregular  proceedings.     Tbe  principles  of  this 
case  extends  to  torts  generally.     When  an  act  done  under 
judicial  proceedings,  becomes  illegal  by  their  being  set  aside, 
it  is  illegal  only  as  to  the  parly  to  them,  not  as  to  a  stronger 
to  them. 
t  Caine*'  R.      §  41.  Probable  cause.    A  collector  of  the  customs,  or  other 
644,  tmlay     officer,  seizes  goods,  &c.  under  the  revenue  laws  of  the 
*'  '        United   States;  he  is  not  justified  by   probable   cause  of 


Art.  10.  Justification,  damage  feasant,  &lc.  It  is  a  rule, 
that  if  the  deft,  may  justify  at  the  place  laid  in  the  pit's, 
declaration  in  trespass,  he  shall  not  traverse  that  place,  but 
shall  justify  in  it. 
Cro.  El.  184,  §  1.  Trespass  for  false  imprisonment  for  imprisoning  tbe 
Cowleirh  p.  pit.  at  Bristol.  Deft,  justified  arresting  the  pit,  at  Gloucester, 
by  virtue  of  a  commission  of  rebellion ;  without  this,  that  he 
was  guilty  at  Bristol.  Traverse  is  bad ;  for  the  cause  of 
the  justification  is  not  local ;  so,  the  deft,  might  have  justified 
in  Bristol,  where  the  pit.  stated  the  trespass  was;  but  other- 
wise, if  the  commission  had  been  to  arrest  him  at  Gloucester; 
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then  the  deft,  could  have  justified  there  only,  and  the  cause    Ch,  1 73. 
had  been  local ;  and  that  cause  is  local,  which  cannot  be  ai-    Art.  10. 
leged  or  justified  in  another  place ;  as  if  a  constable  of  the  t^vv 
town  of  A,  arrest  a  man  in  A,  for  a  breach  of  the  peace,  and 
is  sued  for  an  arrest  in  the  loan  of  B,  he  shall  traverse  B, 
aad  all  other  places  save  the  town  of  A,  whereof  he  is  con- 
stable. 

§  2.  In  trespass  if  the  deft,  justify  taking  the  cattle  Co.  Eot*. 
damage  ftatant,  he  need  not  give  any  other  colour  to  the  pit. ;  d61'-^. 
for,  by  this  justification,  the  deft,  owns  the  property  is  in  the  i^" 
pit. 

*  8.  Trespass  for  taking  the  pit's,  beasts  at  Stod&ridgt,  ^^a'M7» 
and  driving  them  to  places  unknown.  The  deft,  pleaded,  LaDe  *' 
that  A  was  seized  in  fee  of  twelve  acres  of  pasture,  in  Mot- 
fern,  and  he  took  the  beasts  there  damage  feasant,  as  servant 
to  A,  and  by  hit  command,  and  from  thence  chased  them  to 
Stockbridge,  and  from  thence  to  Fevenham,  in  the  same  coun- 
ty, and  there  impounded  them,  as  he  lawfully  might,  which 
are  the  same  taking  and  driving  whereof  the  pit.  complains ; 
and  traversed,  (absque  hoc ;)  he  took  the  beasts  at  Stock- 
bridge,  as  the  pit  alleged.  Pit.  demurred.  Judgment  for 
him  3  for  the  deft's.  plea  is  bad ;  for  the  traverse  is  a  depar- 
ture from  the  first  plea,  and  repugnant  to  the  matter  which  in- 
ducdh  it ;  as  this  case  is,  there  needed  no  traverse ;  for  where 
the  matter  of  justification  is  local,  there  he  ought  to  shew 
the  cause  specially,  and  traverse  the  place,  but  not  where  it 
is  transitory,  as  it  is  here ;  but  it  is  enough,  though  he  justify 
in  another  place,  to  say,  whkh  is  the  same  taking.  The  re- 
pugnancy must  be  in  his  admitting  he  had  the  beasts  at 
Stockbridge,  and  his  traversing  he  took  them  there. 

§  4.  This  was  trespass  for  taking  the  pit's,  cattle  at  A,  '  wa».  si, 
and  converting  them.  Plea,  not  guilty,  as  to  the  convenion,  SjJjSj™  *' 
and  justified  the  taking  at  B,  and  concluded,  which  is  the 
same  trespass.  Pit.  demurred  specially,  because  the  plea 
did  not  traverse  the  place  laid  in  the  declaration.  Judgment, 
the  plea  was  bad  for  this  cause ;  two  judges  thought  in  sub- 
stance, but  one,  in  form  only. 

This  was  trespass  for  cutting  the  pit's,  nets  and  oars.  Cm.  Cm. 
Deft,  justified  that  the  pit.  and  others  came  into  the  deft's.  JfgiJSS 
fishery,  and  would  have  taken  his  fish,  wherefore,  to  prevent  n0n. 
it,  he  destroyed  their  nets,  &c.     Plea  is  bad,  held  on  de- 
murrer; for  the  deft,  should  have  taken  them  damage  fta- 
tant, and  not  cut  and  destroyed  them. 

§  5.  Trespass  for  taking  and  impounding  the  pit's,  cattle  l  Wib.  119, 
at   Tiddington,  in  Middlesex.    AH  pleaded  not  guilty ;  and  &gg*    fc 
two  pleaded  a  second  plea ;  that  one  of  them  was  seized  of  a  »i, 
close  at  Kingston,  in  Surry;  and  the  other,  as  his  servant, 

vol.  v.  79 
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Ch.  173.    took  the  cattle  damage  feasant  and  drove  them  to,  and  im- 
Art.  11.    pounded  them  at,  Tiddington,  as  was  lawful  for  them  to  do. 
s^*v«w  The  pit.  demurred ;  for  tbe  plea  was  double,  but  did  not 
point  out  the  duplicity ;   not  regarded :  second  objection, 
that  danutgt  fuuant  is  local,  and  deft,  ought  to  have  traversed 
the  taking  and  impounding  at  Tiddingttm,  or  an/  where  elge 
than  Kingston ;  cited  Cro/El.  705 ;  Lutw.  1435  ;  I  Wils.  81 . 
Answer,  the  justification  is  good  without  a  trasent ;  for  the 
impounding  at  Tiddington,  is  a  detaining  and  taking  at  Tid- 
dington, and  to  have  traversed  the  taking  at    Tiddington^ 
would  have  been  good  cause  of  demurrer ;  or  if  issue  had 
been  joined  on  such  a  traverse,  deft,  must  have  failed ;  at 
impounding  at  Tiddington,  must  have  been  found  a  taking 
there.    Judgment  for  the  deft. ;   cited  Walton  v.  Kersop, 
above,  Ch.  171,  a.  8. 
6  Btc.  Ate.       §  fi.  if  io  trespass  the  deft-  justify  distraining  a  beast 
L^'~^         damage  featant,  as  bailiff  of  A,  the  pit.  cannot  reply  that  the 
Dobton  v.      deft,  distrained  the  beast  without  A's  command ;  for  as  every 
DoogUi.       bailiff  has  a  general  authority  to  distrain,  A's  command  was 

not  necessary,  to  enable  him  so  to  do. 

ilf™«025      §  7<  ^'n'B  was  trespass  f°r  taking  and  driving  the  pit's. 

«.  Eaitwood'  cattle  from  their  feed.    Deft,  justified,  that  he  was  iatofully 

possessed  of  a  certain  close,  and  took  the  cattle  there  damage 

featant.    The  pit.  may  specially  reply  title  in   another,  by 

whose  command  he  entered ;  and  the  replication  is  good, 

though  the  pit.  unnecessarily  proceed  farther  to  give  colour 

to  the  deft. 

JJESt*7'        §  **  Trespass  for   driving  away  the  commoner's  cattle 

strictSuid  &  ™n  lne  common  i  tne  lord  justified  under  an  improvement 

■l.  of  common,  alleging  that  he  left  sufficient  common  of  pasture 

for  his  tenants.   Pit.  replied,  he  was  also  entitled  to  common 

of  turbary  ;   that  the  lord  wrongfully  enclosed,  &x. ;    and 

that  he,  the  pit.,  put  in  his  cattle  to  enjoy  his  common  of 

pasture.    Deft,  demurred :  presumed  the  lord  left  sufficient 

common  of  pasture.    Judgment  for  the  deft. ;  and  he  may 

enclose  part  of  a  common  against  tenants,  having  common 

of  pasture,  though  they  have  common  of  turbary,  u  he  leave 

sufficient  common  of  pasture ;  but  if  he,  in  exercising  his 

right  of  improving,  injure  the  right  of  common  of  turbary, 

the  person  whose  rigpt  is  so  injured,  may  have  an  action. 

Special  pleadings  at  large. 

Art.  11.  Other  justifications. 

s  Bftc.  Abr.      §  1.  It  is  not  always  best  for  the  deft,  in  trespass  to  plead 

W7.— Dyer,  not  guilty,  when  the  action  is  for  breaking  the  pit's,  close, 

though  the  freehold  of  it  be  the  deft's.  -,  for  in  some  cases 

the  possessor  of  the  close  may  recover  in  trespass  against 

him  in  whom  is  ihefnehold  of  it. 
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§  2.  Trespass  charged  at  A,  in  the  county  of  B.  Deft.  Ch.  173. 
justified  at  C,  in  the  county  of  D ;  and  traversed  the  act  at  Art.  11. 
A,  in  the  county  of  B.  Held,  this  amounted  to  the  general  -_*-  .  -%_r 
issue,  and  that  should  have  been  pleaded ;  for  as  the  tres-  6  Bm,  Abr. 

Cis  a  local  one,  the  jury  cannot  find  the  deft,  guilty,  un- 
the  pit.  prove  it  committed  at  A,  in  the  county  of  B. 
See  general  pleading,  as  to  what  plea  amounts  to  the  general 
issue,  &c. ;  Ch.  178,  a.  S. 

§  3.  A  justification  supposes  the  act  charged  not  only  law-  Hob.  134, 
ful,  but  voluntary ;  and  if  the  matter  of  defence  only  make  wlrd"  *" 
the  act  charged  excusable,  and  not  lawful,  it  may  be  proper 
to  plead  it  specially  in  excuse,  but  not  in  justification ;  and 
the  deft,  must  shew  in  his  plea,  the  act  charged  was  not  on- 
ly accidental,  but  without  any  neglect  or  want  of  due  caution 
in  him,  and  to  shew  this,  all  the  circumstances  must  be 
stated. 

§  4.  If  the  deft,  pleaded  several  matters  in  justification,  and  5_Bac*  ***• 
one  only  is  good,  nis  plea  is  good  ;  and  if  several  defts.  be  aio~Bri-rT' 
sued  jointly,  and  sever  in  defence,  one  is  defaulted,  one  justi-  t>.  Green- 
fies ;  as  in  trespass  for  taking  the  pit's,  goods,  against  two,  one  field- 
is  defaulted,  or  one  pleads  not  guilty,  and  the  other  justifies 
the  taking  as  a  distress,  or  by  license  from  the  pit.,  or  that 
the  pit.  gave  the  goods  to  the  deft.    If  the  deft,  who  justi- 
fies, has  a  verdict,  judgment  must  be  arrested  as  to  the  other, 
as  on  the  whole,  it  appears  that  the  pit.  had  no  cause  of  ac- 
tion. 

§  5.  But  if  two  defts.  join  in  one  justification,  and  it  is  bad  Str*.609.— t 
as  to  one,  it  is  as  to  both ;  for  a  joint  plea  cannot  be  good  s,und- w- 
as  to  one  and  bad  as  to  the  other. 

§  6.  If  in  trespass,  the  deft,  justify  under  a  prescription  to  6  Bac-Abr. 
dig  stones,  for  certain  repairs,  he  must  shew  the  stones  dug,  l^hafo^ 
were  used  for  those  repairs.  v*-_ 

§  7.  If  the  pit.  charge  that  the  deft,  chased  the  pit's.  Cn.I3.3S4, 
beast,  so  that  it  died,  the  deft,  must  justify  not  only  as  to  the  ^U1  fcB* 
chasing,  but  the  dying  of  the  chasing.     The  law  is  other-  sStfiso, 
wise  now ;  for  a  deft,  need  not  answer  what  is  alleged  in  the  Lodie  v. 
i(«  quod,  or  per  quod,  as  it  is  laid  only  in  aggravation  of  *»••*■ 
damages. 

§  8.  If  the  deft,  justify  under  a  license,  he  must  shew  the  Cro-H-MS, 
person  granting  it  had  power  so  to  do ;  for  as  this  license  is  y^"  *' 
the  gist  of  the  defence,  it  may  be  traversed. 

§  9.  If  in  trespass  the  deft,  justify  taking  com  out  of  a  sswwuuoi, 
close  in  the  pith,  possession,  he  must  shew  a  right  to  the  r!^"' 
corn;  because  the  law  will  presume  it  the  pit's,  prima  facie,  ^^' 

§  10.  Id  modern  practice,  if  the  deft,  justify  the  trespass 
charged,  on  another  day  than  that  laid  in  the  pit's,  declara- 
tion, the  deft,  avers  it  is  the  same  trespass. 
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,Cn.  173.  §11.  Fence*.  So,  the  deft,  may  justify  his  beasts'  eating  up 
Art.  11.    the  pit's,  grass,  through  the  defect  of  his  fences,  where  the 

*^-v-«w  pit.  &c.,  tune  out  of  mind,  has  been  bound  to  repair,  and  has 
not  done  it.  The  use  and  nature  of  this  plea  will  be  seen  on 
attending  to  the  pleas  in  the  subjoined  note,  and  to  the  re- 
plication, Szc. 

The  pleas  Note. — Pleading?  as  to  fence*  by  prescription-  Deft's.  plea,  not  guilty, 
are  inserted  as  to  ail  the  trespass  charged,  except  r.omwming  or  dtpiuluring  the  pIT*. 
became  im-  grass,  aforesaid  ;  and  as  to  this,  actio  non  ;  because  the  said  D.  (deft.) 
portant,  and  says  that  the  place  in  which  the  laid  trespass  it  supposed  to  be  done,  ia  a 
not  found  in  cloie  called  A  ;  that  at  the  time  the  laid  trespass  it  supposed  to  bare  been 
many  books,  done,  it  was  the  soil  and  freehold  of  the  pit. ;  that  lying  contiguous  there- 
They  shew  to  there  was  another  close,  called  B ;  on  the  easterly  side  thereof,  of 
what  the  which  said  close,  called  B,  one  F.,  before  the  trespass  aforesaid  supposed 
law  is  on  the  to  be  done,  was  seized  in  his  demesne  as  of  fee  ;  and  the  deft,  further 
subject.  says,  that  the  pit.  and  all  those  whose  estate  he  has  in  said  close,  called 
A,  were  used  from  the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, to  make  tujficient  fence  between  the  said  closes,  from to ,  on 

the  line  between  them  ;  and  the  deft,  further  says,  that  the  said  F.  a  lone; 

time  before  the  said  trespass  supposed  to  be  done;  to  wit,  on ,at , 

demised  the  said  close,  called  B,  to  the  deft.,  to  hold  to  him  from  said 

,  to  the  end  of  seven  years  then  next  following,  rendering- therefor,  to 

the  said  F.  $30  annually,  to  be  paid  at ;  by  virtue  of  which  demise 

the  deft,  was  thereof  possessed,  &c. ;  and  the  deft,  further  says,  that  the 
pit's,  said  close,  called  A,  at  the  time,  &c.  and  continually  afterwards  to 

,  was  open  and  not  sufficiently  enclosed,  by  which  the  deft's.  said  beasts 

being  in  his  said  close,  called  B,  and  for  want  of  sufficient  fence  between 
said  closes, entered  the  pit's,  said  close  called  A, and  the  grass  therein  did 
eat  up  and  consume,  as  the  pit.  hath  above  alleged ;  all  which  the  deft. 
is  ready  to  verify,  &c. 

Replication ;  non  prulvdi ;  because  the  pit.  says  that  the  said  fence 
between  the  said  closes  called  A  and  B,  at  the  time  the  said  trespass 
is  supposed  to  have  been  done,  and  always  afterwards,  was  fetal  and  mf- 
ficieni  ;  and  that  the  deft's.  said  beasts,  at  the  time,  &c-  were  so  unruly 
that  they  would  not  be  kept  by  any  fences,  and  being  so  unruly  and  fero- 
cious, then  broke  the  said  fence  and  entered  the  pit's,  said  close,  and  the 
grass  there  depastured,  eat  up,  and  consumed,  as  the  pit.  bath  above  al- 
leged ;  Aoc  paralut.  Rejoinder  ,-  and  the  deft,  says  that  the  said  fence 
between  the  said  closes  usi  not  good  and  tufidenl,  as  the  pit.  above  in 
pleading  hath  alleged,  and  of  this  puts  himself  on  the  country. 

In  Rast ell's  Entries,  630,  6X1,  there  are  pleadings  on  this  subject,  at 
great  length.  The  deft,  in  his  plea,  states  the  situation  of  four  closes  as 
to  each  other,  how  owned  and  how  the  pit.  was  bound  by  prescription  to 
keep  in  repair  certain  pieces  of  fence  ;  that  be  did  not,  and  so  the  deft's. 
cattle  entered  the  pit's,  said  close,  depastured  his  grass  then,  as  charred 

--r    leclaration,  throt .,,..,  -  .*. 

plied,  hi*  fences  > 
v  unruly  and  fen 
plied,  that  at  thi 
said  close,  called  J,  in  his  demesne  as  of  fee,  and  of  the  said  close,  called 
A,  to  the  said  close  called  J,  on  the  east,  lying  contiguous,  and  that  the 
deft,  and  those  whose  estate  he  has  in  said  close,  called  B,  from  the  time. 
Sec.  were  used  to  make  sufficient  fence,  of  twenty-four  rods,  between  said 
close,  called  J,  and  said  close,  called  B,  (fromeni  of  pit's,  fence,)  towards 
the  south,  between  the  same  closes.  Pit.  further  alleged,  that  the  afore 
■aid  close  called  J,  of,  and  for  the  same  twenty-four  rods,  from  the  said 
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In  Raatell's  Entries  there  are  many  pleas  on  this  subject   Ca.  1 73. 
offenca.    In  one  case  the  pit.  brought  trespass,  for  that  the    Art.  11. 
deft's.  oxen,  &c.  broke  and  entered  the  pits,  close,  and  de-  _#- .  -n_r 
pastured,  trod  down,  and  consumed   his  grass.     Plea,  not 
guilty,  to  all  but  this  part ;  as  to  this,  the  pit.  was  seized,  &c. 
of  a  close,  called  A,  and  the  deft,  of  a  close,  called  B,  lying 
contiguous  and  adjacent  to  close  A ;  that  the  deft,  ana  all 
t  liose  whose  estate  he  had  in  said  close,  called  B,  were,  time  out 
of  mind,  bound  to  keep  in  repair  a  certain  part  of  the  fence, 
(describing  the  part,)  between  said  closes  ;  that  at  the  time 
of  the  trespass,  &c.  he  kept  his  said  part  in  good  repair  and 

sufficient ;  but  that  before  the  trespass,  to  wit,  on ,  the 

pit.  broke  down  a  part  of  this  fence,  and  made  a  breach  in  Cited  6  Int. 
it,  and  the  deft's.  cattle  put  into  his  close  to  feed,  See.  entered  C1- 8TJi 
through  this  breach,  into  the  pit's,  close,  depastured,  &c. 
as  the  plj,  had  alleged ;  which  is  the  same  trespass  in  break- 
ing, &c. 

§12.  As  it  has  been  decided,  that  this  country  is  old 
enough  for  prescription,  and  as  the  obligation  of  one  ad- 
joining owner  to  fence  between  him  and  another,  may 
well  have  been  by  some  ancient  grant  and'  agreement,  now 
lost,  and  so  a  prttcripttve  right  may  exist;  it  may  well  be 
understood,  that  these  pleas  as  to  fences,  may  be  in  use  in 
this  state  in  some  cases,  though  probably  not  in  many.  Ad- 
joining owners  now  sometimes  make  agreements  in  writing, 
that  one  shall  make  all  the  fence ;  as  where  he  buys  a  house- 
lot,  and  wishes  to  fence  it  in  a  manner  different  from  what 
the  law  requires :  so,  for  a  consideration  agrees  to  make  the 
whole  of  the  fence,  &c. ;  and  as  such  agreements  are  now 
made,  so  they  probably  were  anciently  made  in  some  cases ; 
but  the  written  agreement  is  lost,  and  the  evidence  of  this 
ancient  agreement  or  grant,  now  is  usage  time  out  of  mind. 
Two  farms  adjoin,  and  time  out  of  mind,  the  owner  of  one  has 
repaired  the  west  half,  and  the  other  the  east  half  of  the  fence 
between  them.   In  thousands  of  instances  there  is  nothing  but 

and,  lie.  between  the  same  closes  at  the  time,  &c.  and  always,  Sec.  wt 
open,  (full  apertvm,)  and  not  nifisciently  encfoied,  (describing  the  defect 
in  the  deft'*.  >aid  twenty-four  rods  of  fence ;)  and  that  in  default  of  that 
enclosure,  the  deft'l.  cattle  entered,  etc. ;  hoc  paratut,  tic. 

The  deft,  rejoined  and  took  iiiaeai  to  the  mfficiency  of  the  pit1*,  fence, 
and  a*  to  the  (left's,  fence,  (bat  it  was  good  and  sufficient ;  and  issue  alio, 
to  the  country.  On  these  pleadings  it  will  be  obserred,  the  pit.  In  the 
■ame  replication  said,  his  aim  fence  tcai  good  and  mffieunt,  and  defCi.  un- 
ruly tattle  brake  through  i(  .■  3.  That  the  defVi.  fence  tent  nnigond  andruf- 
JUicnt,  and  hit  tattle  got  through,  that ;  that  this  double  matter  produced 
in  the  rejoinder  two  distinct  issues  to  the  country.  Had  the  deft,  demur- 
red specially  to  the  replication  for  its  duplicity,  in  stating  two  distinct 
matters,  either  of  which  was  sufficient  to  maintain  his  action,  it  had  been 
adjudged  bad. 
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Cm.  1 73,   this  immemorial  usagt  to  hold  them  to  continue  to  do  so.     This 
Art.  19.    is  often  essential  for  the  doing  of  justice  between  them.    One's 
i_0- .  -%_r   fence  ia  often  much  better  than  the  other's ;  and  made  so  at 
the  expense  of  him  whose  fence  is  the  best.     In  such  case 
to  come  to  a  division,  according  to  our  fence  law,  without 
any  regard  to  prior  rights,  or  to  what  has  been  done,  would 
be  manifest  injustice ;  therefore  this  prtscriptvoe  right  ought 
to  be  allowed :  so,  the  half  of  the  fence  repaired  by  A,  and 
those  he  holds  under  time  immemorial,  is  very  good ;  but 
the  half  repaired  by  B,  the  other  adjoining  owner,  and  those 
he  holds  under,  time  immemorial,  is  very  bad.     B's  cattle 
through  his  defective  fence,  get  into  A's  land  and  destroy 
his  corn ;  A  brings  trespass,  B  denies  there  has  ever  been  any 
division  of  the  fence ;  so  the  bad  fence  through  which  B's  cattle 
enter,  is  as  much  A's  as  B's ;-  so,  no  trespass,  for  which  A 
can  have  an  action,  is  done.     Now  the  same  reasons  exist  in 
this  state,  as  in  England,  for  allowing  A  to  allege  there  has 
been  a  division  of  the  fence ;  and  to  prove  the  fact  by  the 
immemorial  usage  and  conduct  of  the  adjoining  owners, 
and  their  tenants  making  and  repairing  certain  parts. 
Sec  Ch.  96-        Art.  12.  Custom,  prescription.    It  is  a  very  common  thing 
in  pleadings,  for  the  pit.  to  claim,  and  for  the  deft,  to  justify 
and  defend,  under  some  prescription  or  local  custom,  and 
often  in  trespass  as  well  as  in  replevin,  and  some  other  actions, 
as  in  various  preceding  chapters. 
1  Saund.339,      This  was  trespass  against  the  deft,  for  breaking  and  enter- 
34s,e.Mellor  ing  the  pit's,  close,  at  Derby,  called  Lilt !e field,  and  treading 
a  ^SiSr"'  down  hlfl  S™88  wit**  catt,e»  **•    Tne  deft,  pleaded  as  to  the 
cmte.  force  and  arms,  and  all  the  said  trespass,  except  with  two 

geldings  and  two  mares,  not  guilty,  and  issue :  and  as  to  the 
said  trespass  with  them,  &c.  actio  non,  "  because  he  says 
that  the  said  close,  and  also  the  place  in  which  the  said  tres- 
pass is  above  supposed  to  be  done,  ore,  and  at  the  said  time 
when,  &c.  were,  twenty  acres  of  land,  with  the  appurtenan- 
ces, in  Derby  aforesaid ;  which  said  twenty  acres  of  land, 
with  the  appurtenances,  are,  and  at  the  same  time  when,  &c- ; 
and  also,  from  the  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  were  parcel  of  a  certain  common  field,  call- 
ed Littlefield,  in  Derby  aforesaid :  and  the  said  Spateman 
further  says,  that  the  borough  of  Derby,"  in,  &c,  is  an  an- 
cient borough,  and  that  he  is,  at  the  time  when,  fee,  and  a 
long  time  before  was,  one  of  the  burgesses  thereof,  &c.,  and 
that  they,  from  time,  whereof,  &c.,  until,  &o,  were  a 
body  politic,  &c,  by  a  certain  name  stated  ;  then  had  new 
letters-  patent,  &c,  and  new  name,  &x. :  "  and  the  said 
Spateman  further  says,  that  the  said  bailiffs  and  burgesses,  of 
the  said  borough,  from  time  whereof,  &c,  until  the  said  1 1th 
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day  of  July,  (14  Ch.  If. ;)  and  the  mayor,  burgesses  of  the   Ca.  173. 
said  borough,  upon  the  said  day,  and  continually  afterwards,    Art.  12. 
hitherto  have  had,  and  for  the  whole  time  aforesaid,  have  ,_»-  .-^_- 
been  accustomed  to  have,  for  themselves,  and  every  burgess 
of  the  said  borough,  common  of  pasture  in  the  said  field,  call- 
ed Liltlefield,  whereof  the  said  twenty  acres  is  parcel,  for  all 
their  commonable  cattle,  that  is  to  say,  in  every  two  yean 
running  together,   when  the   said   field,  called   Littlefield, . 
whereof,  &.c,  was  sown  with  any  corn,  after  the  said  corn 
growing  in  said  field,  called  L.,  whereof,  &c.,  was  reaped, 
gathered,  and  carried  away,  until  said  field,  or  some  part 
thereof,  should  be  re-sown  with  any  corn ;  and  in  every 
third  year,  when  the  said  field,  called  L.,  whereof,  &c,  lay 
fresh  and  fallow,  then  during  the  whole  year,  whereupon  the 
said  Spateman,  at  the  said  lime,  when,  &c,  because  the  corn 
in  that  year,  growing  in  tha  said  field,  called  L.,  whereof, 
&c,  was  then  reaped,  gathered,  and  from  thence  carried  Note,  tbl*  ii 
away,  and  no  part  of  said  field,  called  L.,  whereof,  &c,  was  rj>nunon . m 
re-sown  with  any  corn,  put  the  said  two  geldings  and  two  Seied"',, "j- 
mares,  which  said  two  geldings  and  two  mares  were  the  pro-  Uadi,  but 
per  cattle  of  him  the  said  John  Spateman,  into  the  said  field,  °^y  to  "V* 
called  L.,  whereof,  &c,  to  depasture  the  grass  then  growing    u**"* 
in  the  same,  to  use  his  said  common,  and  the  said  grass  then 
growing  in  the  said  close,  in  which,  &c.,  with  the  said  geld- 
ings and  mares,  and  with  his  feet,  in  walking,  at  the  said 
time,  when,  &c.,  eat  up,  trod  down,  and  consumed,  as  it  was 
lawful  for  him  to  do  for  the  said  cause,  and  this  he  is  ready 
to  verify,  &c.    To  this  plea  there  was  a  general  demurrer. 
This  plea  was  drawn  by  Saunders,  and  was  deemed  correct 
for  his  purpose, common  and  in  gross,  without  number;  and 
judgment  was  for  the  pit.,  because  Spateman  could  not  pre- 
scribe for  such  common ;  and  because  he  did  not  prescribe 
to  have  common  for  cattle,  tenant  and  couchant,  in  the  toon. 

In  this  action  it  was  held:  1.  That  a  corporation  does  not 
lose  its  franchises  by  a  change  of  its  name :  2.  That  there 
could  not  be  any  common  in  grost  without  number :  3.  That 
the  prescription  in  the  case  at  bar,  ought  to  be  for  cattle,  le- 
vant and  couchant,  m  the  town ;  for  otherwise,  the  corporation 
may  surcharge,  &c. 

§  1 .  If  the  name  of  a  corporation  be  changed,  the  plea  must  William*' 
prescribe,  as  in  this  case,  by  the  ancient  name,  till  changed,  ,",te,  ""^ 
and  then  shew  how  it  was  changed. 

§  S.  No  corporation  can  prescribe  which  has  not  existed 
immemorially,  and  the  plea  must  shew  it  has  so  existed  ;  ex- . 
cept  where  it  sues  on  posmrion,  then  it  is  sufficient  to  allege 
it  is  an  ancient  one. 
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§  3.  A  misnomer  thereof  must  be  pleaded  in   abatement, 
,    &c.,  and  difference  between  a  deed  and  writ  stated  before. 
v      §  4.  The  deft,  must  prescribe  in  a  corporation,  as  in  the 
above  plea,  or  "  that  he  and  all  that*  -whose  estate  he  hat  in  a 
house  in  the  borough,  have  used  to  have  common." 

§  5.  "  But  it  cannot  be  claimed  by  custom,  that  every 
tenant,  inhabitant,  or  occupier  of  any  messuage,  within  the 
borough,  has  been  used  to  have  common :"  "  for  it  is  settled, 
that  where  an  interest  or  profit,  a  prendre,  is  to  be  claimed 
out  of  another  man's  soil,  it  must  be  alleged  by  way  of  pre- 
scription, and  not  by  custom ;"  but  may  be  a  custom  for  an 
easement ;  one  principal  reason  is,  it  cannot  be  released,  as 
stated  in  the  case  of  Gatewood ;  4  D.  Sl  E.  717,  Grimstead 
v.  Marlowe;  2  H.  Bl.  393,  Fitch  v.  Fitch,  or  Fitch  v.  Raw- 
lings. 

9  6,  But  if  such  right  be  annexed  to  the  fee,  it  may  be  re- 
leased. 

6  7.  If  a  commoner  sue  for  disturbing  his  common,  be  need 
only  state  he  is  possessed  of  certain  lands,  &c.,  and  by  reason 
thereof,  has  a  right  of  common  in  a  certain  place,  for  his 
commonable  cattle,  levant  and  couchant,  on  his  land,  and  the 
deft,  disturbed  him,  &c,  refers  to  the  form  of  the  declara- 
tion ;  3  Wits.  458,  Beau  v.  Bloom;  cited  Ch.  26,  a.  4  :  but 
this  must  mean  disturbance  by  a  stranger  or  commoner. 

§  8.  But  in  a  plea  justifying  under  a  right  of  common,  the 
deft  must  state  hit  title  to  it  specially,  by  shewing  a  seizin  in 
fee  of  the  land,  to  which  he  claims  a  right  of  common,  either 
in  himself,  or  in  some  other,  under  whom  he  derives  title,  and 
then  prescribing  in  a  que  estate,  for  a  right  of  common ;  but, 

§  9.  It  is  otherwise,  where  this  right  is  stated  as  mere  in- 
ducement ;  for  there  it  is  enough  for  the  deft,  to  allege  that 
he  is  possessed,  as  if  he  justify,  as  in  this  case,  an  escape  of 
the  cattle  from  the  defrs.  close,  into  the  pit's.,  through  de- 
fect of  fences ;  deft,  need  only  say  he  was  possessed  of  his 
close ;  as  he  need  only  shew  the  cattle  were  lawfully,  and 
not  trespassers,  in  the  place  whence  they  escaped :  hence,  if 
the  deft,  was  tenant  for  years,  or  at  will,  or  had  a  license  to 

I  put  his  cattle  there,  it  was  sufficient ;  but  if  the  deft,  will  al- 
ege  a  precise  estate  in  fee,  he  gives  the  pit.  an  opportunity 
to  traverse  it. 

§  10.  But  where  the  pit.  may,  as  above,  declare  on  posses- 
sion only,  as  well  against  a  commoner  as  a  stranger,  on  the 
general  issue,  the  right  of  common  must  be  proved  at  the 
trial ;  but  quere,  as  to  the  stranger,  a  mere  wrong-dotr.  But 
he  need  not  prove  the  same  title  he  states  in  his  declaration ; 
but  quere,  if  variance  in  substance  is  meant  f 
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S  II.  But  if  the  pit.,  when  he  need  not,  undertakes  to  state    Ch.  17S. 
a  title,  and  does  it  defectively,  he  fails.  Art.  13. 

§  13.  "Wherever  any  act  injures  another's  right,  and  would  ^v%< 
be  evidence  in  future,  in  favour  of  the  wrong-doer,  an  action 
may  be  maintained  for  an  invasion  of  the  right,  without  proof 
of  any  specific  injury;  and  this  seems  to  be  a  governing 
principle  in  cases  of  this  kind." 

§13.  Williams,  in  his  notes  on  this  material  case,  Rfellorv. 
Spateman,  has  stated  many  other  points  as  decided  in  rela- 
tion to  customs  and  prescriptions,  especially  as  to  common  of 
pasture,  not  material  to  be  noticed,  as  even  the  principles  of 
these  other  decisions  have  little  or  no  application  to  our 
country. 

§14.  This  was  trespass  for  taking  a  bag  of  nutmegs.  Plea,  B*-  M»J*» 
a  customary  right  in  the  inhabitants  of  London,  to  have  J™-^  *'  ™" 
wharfage  therefor ;  and  that  the  deft.,  as  their  collector,  took 
the  same  as  a  distress  for  the  wharfage.  Replication,  that 
citizens,  by  custom,  were  exempt  from  that  wharfage,  and 
that  he  was  a  citizen.  Rejoinder,  no  such  custom,  and  hoc 
parahu.  Held,  an  interest  must  adhere  to  somebody,  and 
cannot  be  pleaded  by  way  of  custom,  as  common  alleged  in 
the  inhabitants,  is  not  good,  for  it  cannot  be  permanent  to  pre- 
scribe ;  but  here  the  custom  alleged  implies  not  an  interest, 
but  an  exemption,  which  may  be  by  custom. 

§  15.  Though  the  precise  form  of  the  plea,  and  the  very 
kind  of  common  in  Mellor  v.  Spateman,  do  not  often  occur 
here,  if  ever,  yet  the  principles  of  this  leading  case  often 
apply  in  our  practice,  (except  as  to  the  time  of  legal  pre- 
scription,) and  so  the  principles  laid  down  by  Williams. 

§  16.  Jfea  assignment  necessary,  as  where  the  pit.  declared  SSj|H™  5: 
in  trespass  generally ;  and  plea,  liberum  tewmentum,  stating  „  nUbimon. 
the  close  with  metes  and  bounds.    Pit.  must  new  assign,  or 
foil  on  special  demurrer,  especially  if  he,  in  his  replication, 
conclude  with  an  averment 

§  17.  A  deft.,  before  a  justice,  in  an  action  of  trespass,  re-  *  C«imi'  R. 
lies  on  his  title ;  he  thereby  confesses  the  trespass,  and  can-  lUjju^0*1*  *' 
not  afterwards,  in  the  higher  court,  plead  the  general  issue ; 
pleadable  only  when  he  denies  the  trespass. 

Art.  13.  Several  cases,    §  1.  How  several  persons  driving  9  John*.  R. 
a  waggon  against  another,  may  be  jointly  liable  in  trespass ;  i8t']BlJ?°P 
as  where  A  lent  his  waggon  to  B  and  C,  who  put  their  own  *'     J 
horses  to  it,  and  A,  at  their  invitation,  rode  with  them  in  the 
waggon ;  B  drove  it,  and  run  violently  against  D's  horse,  and 
killed  him ;  (D  had  turned  out.)    D  brought  trespass  against 
A,  B,  and  C.    Held,  all  three  were  jointly  liable,  and  equal- 
ly so,  and  that  A  was  not  a  mere  passenger. 

vol.  v.  80 


,d  by  Google 


Ch.  1 73.  §  2:  A  mill  seal,  htno  sevcrea",  <&-c.  One  not  in  actual  pos* 
Art.  13.  session  has  trespass ;  as  where  A,  by  a  permanent  lease, 
.^^v-^/  conveyed  a  farm  to  B,  reserving  all  the  mill  seats,  with  the 
9  Johns,  n.  privileges  thereof.  C  purchased  the  farm  of  B,  and  D  took 
*"<  V*B  possession  under  C,  and  while  in  possession,  agreed  with  A, 
r.'vwReni-  ant*  A  agreed  to  permit  D,  to  erect  a  dam  and  mill,  on  a 
•el&er.  creek,  within  the  bounds  of  the  farm  so  conveyed  to  B.     C 

afterwards  sold  the  farm,  as  described  in  the  least,  to  E,  and 
D  having  quitted  the  possession,  E  pulled  down  Baid  mills : 
D  brought  trespass  quart  clausvm  frtgit,  against  E.  Held,  IVs 
entry  under  the  agreement  with  A,  and  the  erection  of  the 
dam  and  mill,  were  so  far  a  severance  of  the  freehold,  that 
the  mill  became  a  distinct  close,  and  did  not  pass  to  E ;  and 
that  D  having  the  right,  the  mill,  though  no  longer  in  his  actual 
possession,  remained  his  close,  for  the  breaking  of  which  be 
might  have  trespass  against  E.  This  does  not  perfectly  agree 
with  Waterbury  v.  Lockwood,  Ch.  173,  a.  1,  s.  24,  in  which 
it  was  decided,  that  the  pit.  must  have  actual  lawful  posses- 
sion, to  maintain  trespass.  Still  it  is  conceived,  that  this 
case,  (9  Johns.  R.  377,)  is  law,  for  as  A  reserved  the  mill 
seats,  they  never  passed  by  the  lease,  though  the  farm  did, 
in  which  they  were  situated ;  nor  does  it  appear  A  was  ever 
disseized  of  them :  hence,  he  might  welf  permit  D  to  erect 
the  mill,  &c,  and  thereby,  it,  with  the  mill  seat,  became  se- 
vered and  distinct,  and  did  not  pass  to  E.  And  though  A,  in 
fact,  quitted  possession,  still  he  remained  the  owner  of  a  dis- 
tinct estate,  the  mill ;  and  as  such,  retained  a  legal  possession, 
never  divested  by  any  act,  till  E  entered  to  pull  the  mill 
down,  the  very  trespass  sued.  In  principle  was  the  case  of 
wild  land ;  a  man  becomes  the  legal  owner  of,  and  acquires 
possession,  and  remains,  in  law,  in  possession,  though  he  may 
not  see  it  for  years,  or  have  any  one  for  him  in  possession  of 
it ;  and  the  owner's  possession  accompanies  his  seizin  till  be 
is  disseized,  and  the  first  act  of  disseizin,  if  one,  he  may  view 
and  treat  as  a  trespass - 

§  3.  An  execution  after  returnable,  is  of  no  force,  and  an 
arrest  under  it,  is  a  trespass,  and  the  party  arrested  has  his 
action  of  trespass ;  3  Day's  Ca.  1,  Stoycf  v.  Lawrence. 

6  4.  B,  after  a  parol  agreement  to  purchase  land,  entered 
and  cut  timber,  and  he  afterwards  rescinded  the  agreement. 
Held,  he  was  liable  in  trespass ;  9  Johns.  R.  35,  36.  SufTera 
v.  Townsend :  2.  An  agreement  for  the  purchase  of  land 
does  not  of  itself,  amount  to  a  license  to  the  party  agreeing 
to  purchase,  to  enter  on  the  land:  3.  A  license  to  enter,  docs 
not  imply  a  license  to  cut  and  consume  timber,  or  commit 
waste ;  9  Johns.  R.  331 ,  Cooper  v.  Stowers. 
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§  5.  When  no  trespass  for  A  to  kill  IPs  dog ;  as  where  B's  Ch.  173. 
dog  ts  on  the  land  of  A,  in  the  act  of  destroying  a  fowl,  A  Art.  13. 
may  lawfully  shoot  the  dog,  in  the  same  manner  as  if  the  v^*-v*^^ 


dog  were  chasing  and  killing  sheep,  or  other  reclaimed  use-' 
ful  animals  j  9  Johns.  R.  333,  Leonard  v.  Wilkins,  jun.  It 
is  enough  the  fowl  is  on  the  land  of  A,  though  no  property 
in  the  fowl  be  shown :  S.  The  jury  are  to  decide  if  the  kill- 
ing the  dog  was  justified  by  the  necessity  of  the  case,  and 
as  requisite  to  preserve  the  fowl. 
§  6.  In  trespass,  formerly,  the  pit.  could  not  prove  in  ag- 

ELvation  of  damages,  matters  which  would  of  themselves 
r  an  action ;  as  seduction  of  the  pit's,  daughter,  and  his 
loss  of  htr  service;  beating  his  servant,  and  loss  of  his  service; 
but  in  modern  times  the  practice  has  been  otherwise,  when 
such  matters  constitute  a  part  of  the  same  transaction,  the 
substance  of  which,  (as  breaking  and  entering  the  pit's, 
house,  &c.)  is  the  ground  of  the  action;  2  Maule  &  Selw. 
77,  Bracegirdle  v.  Orford;  Bee  a  case,  a.  1,  s.  17;  2  D.  & 
E.  166. 

§  7,  Trespass  against  several  defts.  who  pleaded  jointly, 
not  guilty,  and  a  joint  trespass  is  proved,  the  ph.  cannot,  to 
increase  his  damages,  prove  distinct  and  unconnected  acta 
of  some  of  the  defts. ;  Higby  &  al.  v.  Williams,  16  Johns. 
R.  215.  It  is  conceived  that  such  distinct  acts  must  be  so 
distinct,  as  to  be  no  part  of  the  common  design. 

§  8.  In  actions  for  torts  against  several  joint  defts.,  though 
they  unite  in  pleading  the  general  issue,  yet  one  of  them, 
against  whom  there  is  no  evidence,  may  be  a  witness  for  the 
others ;  but  it  must  appear  very  clear  and  obvious,  that  he 
had  no  part  whatever  in  the  trespass,  but  was  made  a  deft, 
to  exclude  his  testimony;  Van  Dausen  v.  Van  Slyck,  15 
Johns.  R.  323 ;  and  14  do.  122,  Wakely  v.  Hart  &  al.;  6 
Bin.  316;  3  P.  W.  288. 

Forms  of  declarations  and  pleas  in  trespass ;  9  Wentw. 
1  to  408  ;  Index,  1  to  131,  refers  to  many  forms  in  various 
English  authors.  The  declarations,  pleas,  new  assignments, 
replications,  &x.  are  numerous,  and  embrace  all  the  varieties 
of  forms. 


,d  by  Google 


CHAPTER  CLXXIV. 

GENERAL  PLEADINGS.— GENERAL  RULES  AND  CASES. 


This  and  the  following  chapters  will  include  many  divisions 
in  pleadings,  the  outlines  of  which  are  expressed  in  Synapsis 
Ptacilorum ;  and  the  articles  expressed  in  the  Synopsis,  will 
be  literally  followed  and  enlarged  upon,  or  noticed  by  re- 
ferences, as  occasion  may  require. 

In  these  following  chapters,  as  throughout  this  work,  1 
shall  consider  the  American  Precedents,  and  Story's  Plead- 
ings, American  works,  as  being  in  the  hands  of  American 
lawyers,  in  general ;  and  therefore  such  parts  in  pleadings, 
as  are  to  be  found  in  those  books,  need  not  be  repeated  in 
this  work,  except  in  a  few  instances,  in  order  to  preserve 
some  connexion,  or  to  put  the  matter  in  some  different  form, 
&c.  Hence,  only  references  are  made  to  them  in  general- 
Less  matter  in  pleadings  may  be  contained  in  these  fol- 
lowing chapters,  than  at  first  view  may  be  imagined : 

§  1.  Because  in  modem,  and  especially  in  American  prac- 
tice, a  great  degree  of  liberality  has  been  admitted,  in  giving 
matters,  that  formerly  were  pleaded,  in  evidence  on  the  ge- 
neral issue ;  giving  notice  to  the  adverse  party,  where  neces- 
sary, of  the  parts  and  particulars,  material  in  pie  case  to  be 
relied  on ; 

§  2.  Because  of  the  very  general  modern  practice  in  the 
United  States,  of  agreeing  cases,  signed  by  the  parties,  for 
the  opinions  and  decisions  of  the  court  thereon  : 
,  §  3.  The  almost  total  disuse  of  pleas  in  abatement,  so  much 
so,  that  in  above  fifty  volumes  of  American  reports,  but  very 
few  pleas  in  abatement  are  to  be  found ;  and  but  few  in  the 
English  modern  reporters,  or  modern  English  books  of  en- 
tries. Whereas  pleas  in  abatement  formerly,  in  their  various 
forms,  occupied  a  large  portion  of  the  time  and  attention  of 
English  and  American  lawyers ;  that  critical  knowledge  in 
pleading  in  abatement,  and  in  overthrowing  each  other's 
writs,  once  so  much  thought  of,  is  now,  and  justly,  of  but 
little  estimation  : 

§  4.  Because  of  the  broad  and  very  liberal  statutes  of 
amendments  and  Jeofails,  enacted  in  the  United  States,  in 
addition  to  those  English  statutes  of  this  sort,  adopted  here. 
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§  5.  Because  a  very  large  portion  of  pleadings  has  al-  Ch.  174. 
ready  been  made  a  part  of  an  American  system  of  plead-  v_^-v^_ 
ings,  and  embraced  in  the  two  American  books  above  men- 
tioned ;  and  some  others  in  common  use : 

§  G.  And  because  another  large  portion  of  pleadings  has 
been  already  incorporated  in  this  work,  in  the  preceding 
chapters,  to  the  matters  in  which  the  pleadings  therein  re- 
spectively adopted,  peculiarly  applied. 

A  justification  under  a  judgment  in  an  inferior  court,  by  l  L.  lUy.  as 
taliter  proceesum,  is  good  ;  and  if  a  deft,  justify  distraining  T***j  L"m" 
under  a  by-law,  founded  on  customary  right,  if  the  law  or-  Thornton.— 
dain  the  distress,  this  right  need  not  be  shewn.  A  plea  may  5  T»un.  ft. 
be  good,  though  never  before  pleaded.  M5- 

§  7.  Several  matters  in  pleadings,  applicable  to  this  intro- 
ductory chapter,  in  a  system  of  pleadings,  will  be  found  in 
the  first  division  of  the  said  Synopsis ;  and  in  the  general 
and  introductory  observations ;  and  need  not  be  here  again 
noticed ;  and  lo  which  may  be  added,  as  general  rules  ap-  s  ti.fE.ws, 
plicable,  in  every  part  of  pleadings.  r"££i 

General  principles.  *^(' 

6  8.  The  court  must  give  judgment  on  the  whole  record ; 
and  a  party  can  never  have  judgment  in  his  favour,  if  on 
the  whole  record,  it  appears  he  has  no  title. 

§  9.  If  one  owe  me  a  legal  duty,  it  is  no  plea,  he  has  made  ed.seE.5M, 
my  case  better ;  as  by  erecting  a  bridge  where  1  had  a  right  fh*  Kwf  *• 
to  pass  a  ferry.  sbj  * 

§  10.  To  act  at  discretion,  is  to  act  according  to  lam  and  G  Co  r^i, 
justice  j    to   exercise  a   sound    legal   discretion ;    therefore  cut. 
commissioners  of  sewers,  having  a  commission  lo  act  ac- 
cording to  discretion,  must  act  according  lo  law  and  justice. 

6  11.  Judgment  shall  be  against  the  party  making  the  first  4D.&E.M4. 
default  in  declaring  or  pleading ;  as  against  the  pit.,  if  his  Zw  c™  im 
declaration  be  bad,  though  the  deft's.  bar  be  baa  also,  ex-  __j  Co!  5S. ' 
cept,  however,  if  the  pit.  in  his  replication,  or  in  any  other 
part  of  his  pleadings,  kimstlf,  shews  he  has  no  cause  of  ac- 
tion, judgment  shall  be  against  him,  in  all  events,  let  the 
deft's.  plea  be  whatever  it  may;  as  no  one  can  have  judg- 
ment, who  himself  shews  he  is  not  entitled  to  it. 

§  12.  In  every  part  of  pleadings,  the  question  may  arise,  See  Ch.  181. 
as  to  what  is  form,  and  what  is  substance;  and  in  deciding 
In  such  case,  it  is  well  to  observe  some  leading  cases  in     ■ 
which  it  is  settled :  it  is  bat  form,  if  the  plea  be  double,  or  if 
it  be  argumentative,  or  if  it  amount  to  the  general  issue,  or  if 
it  do  not  shew  how  one  performs,  or  if  covenants  be  affirma- 
tive and  negative,  and  a  parly  pleads  performance  generally, 
or  if  be  departs  in  pleading,  or  makes  a  departure,  &c. ;  and  3  Will.  297, 
generally  when  the  deft,  has  pleaded  over,  he  cannot  object  m*"™"™ 
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Ch.  174.  to  want  ofjbrm  in  the  declaration ;  but  may  to  want  of  sob- 
,^^-v-^.   stance. 

ilHod.319,      §  13.  One  may  count  in  his  declaration,  on  his  possession 
220)  Har-      only,  and  need  not  shew  any  title,  where  he  remains  in  pos- 
BuK°^-2       session,  and  is  disturbed  therein  by  a  mere  wrong-doer,  or 
suit.  643—  even  recover  his  possession  when  ousted  by  him,  on  a  decla- 
Holt,  23.-3  ration  on  possession  alone ;  but  one  must   always  them  and 
^j),'-81'173'  tlale  a  title  to  justify  disturbing  the  possession  of  another ;  and 
138.— 12       on  'his  principle  the  deft,  in  replevin,  may  say  he  was  pot- 
Mod.  507.      tested  of  the  locus  in  quo,  and  took  the  pit's,  cattle  damage 
feasant,  where  the  pit.  sues  only  far  taking  them.     A  mere 
personal  act,  like  beating  a  man,  and  not  any  clausum  fregit, 
or  trespass  on  the  land;  see  Replevin. 
Ai  to  Ta-  §  14.  Every  fact, regularly,  ought  to  be  alleged  and  prov- 

en*  rT"'  ^  ky  b'm>  whose  interest  it  is  to  do  it ;  and  not  by  the  par- 
te Ea»t  i  lo!  lJ  against  whose  interest  the  fact  is,  when  proved. 
— Ch.  91, a.  §  Id.  On  the  whole,  the  rule  that  the  proof  must  be  ac- 
2.— SeTerai  cording  to  the  allegations,  (probata  secundum  allegata,)  with 
TauD  612.-  tl)e  'at'tu^e  allowed  in  the  books,  amounts  to  this  ;  that  the 
Ch.n'a,  a.  6,  facts  alleged  must  be  substantially  proved,  and  the  evidence 
i.  1.  must  substantially  follow  the  allegations. 

2D.&E.126.  §  is.  Cases,  In  a  declaration  for  a  voluntary  escape,  a 
591  CrT  P"  neS^*gtnt  one  may  be  proved :  so,  for  a  total  loss  declared 
f bni F. Walk-  f°vi  on  a  policy,  evidence  of  a  partial  loss  is  sufficient,  as  in' 
er.— 6  Tann.  either  case  ihe  pit.  proves  enough  to  entitle  him  to  recover 
?'h — r  'n  n's  action,  though  he  alleges  more  than  he  proves ;  Barton 
108^-12  *■  Hanson  &  al.  2  Taun.  49,  401  ;  5  Maule  &  ScL  65;  13 
Eait,  454.—  Johns.  R.  486  ;  4  Taun.  287. 

J  Cpiinei*  R.  The  contract  proved,  ought  to  agree  in  substance  and  ef- 
1  feet  with  the  contract  stated  in  the  record ;  they  need   not 

be  co-extensive.  It  is,  in  pleading, sufficient  to  state  so  much 
of  the  contract  as  shews  the  particular  promise  on  which  the 
pit.  grounds  his  action ;  2  Phil.  Evid.  81, cites  4  Taunt.  267. 
There  must  be  no  variance  between  the  contract  laid  and 
the  one  proved;  cites  Wildman  v.  Glossop,  1  Barn.  &  Aid. 
1 2 ;  but  Dunlap  adds  cases,  Bristow  v.  Wright,  Doug].  665 ; 
2  Caines'  R.  120 ;  Peters'  R.  96,  &c. ;  and  says  the  whole 
of  the  consideration  of  a  parol  agreement,  must  be  staled, 
though  consisting  of  several  parts ;  cites  6  East,  564 ;  3 
Caines'  R.  286 ;  12  East's  R.  3  ;  Cm.  El.  79 ;  9  East,  9 ;  13 
East,  115:  so,  if  it  be  in  the  alternative ;  2  Bos.  &  P.  119; 
2  East,  4 ;  4  Bos.  &  P.  351. 

Immaterial  averments,  which  may  be  expunged  from  the 
record,  without  affecting  the  pit's,  right  of  action,  need  not 
be  proved ;  2  Phil.  Evid.  82 ;  1  do.  222 ;  17  Johns.  R.  92, 
Panton  v.  Holland ;  United  States  v.  Burnham,  Mason,  57. 
Where  the  action  is  founded  on  a  preceding  debt  or  duty,  as 
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to  pay  a  bond,  or  the  maker  to  pay  a  note,  or  lo  pay  for  Ch.  1 74. 
goods  sold,  or  money  paid  by  mistake,  or  the  consideration  i_#- .  -+_t 
of  the  promise,  is  not  collateral,  but  founded  on  that  part  of 
the  coutract,  which  is  to  be  performed  by  the  deft.,  the  re- 
quest need  neither  be  averred  or  proved  ;  bringing  the  ac- 
tion is  a  sufficient  demand ;  the  form  is,  though  often  request- 
ed ;  hut  all  material  averments  must  be  proved,  &c.  2  Phil. 
Ev.  82 ;  8  D.  &  E.  374  ;  cited  1  Saund.  33,  n.  2 ;  2  Saund. 
U8,ii.  3;  1  Wils.  33 ;  2  H.  Bl.  131;  1  Johns.  Cas.  99,319; 
7  Johns.  R.  462 ;  3  Maule  &  Sel.  1 50 ;  18  Johns.  R.  485 ; 
17  do.  72;  2  Gallison,  73 ;  12  Johns.  R.  165;  13  do.  53, 
94,  &c. 

A  declaration  which  may  have  two  intendments,  is  bad ; 
Yelv.  36  ;  as  that  the  horse  taken  in  trespass  may  be  the 
deft's.  or  the  pit's,  property ;  and  is  matter  of  substance,  and 
not  aided  by  34  E.  III. 

§  1 7.  Generally  one  party's  pleading  ovtr,  cures  a  defect  in 
the  other's  plea,  on  two  principles :  1.  Either  the  party,  In 
not  demurring  to  a  defect  inform,  or  otherwise  taking  advan- 
tage of  it  in  season,  has  waived  bis  advantage :  or  2.  Ry  bis 
plea  he  cures  the  defect.     The  first,  where  in  assumpsit  to  Cro.  Car- 
perform  an  award,  and  the  pit.  does  not  state  or  shew  per-  MB'  wT'an 
formance  oh  his  part ;  and  as  to  this  defect  the  deft,  does  1_2  CroPiiiI' 
not  demur,  but  pleads  no  such  award,  hereby  he  waives  the  688,682.— a 
other  matter,  the  defect  in  form,  and  cannot  afterwards  take  Co.  120.— 
advantage  of  this  want  of  form  in  the  declaration :  2.  In  rjjj'  r^ri 
covenant  the  pit.  assigns  a  breach  badly  in  point  of  form,  2CJo  ... 
and  the  deft,  pleads  non  est  factum ;  this  plea  aids  or  cures  Muscot ». ' 
the  defect,  the  breach  badly  assigned.     In  each  case  the  Ballet. — 5 
deft,  had  his  election,  to  demur  or  to  take  advantage  of  this  ^TV,^386- 

defect,  or  to  waive  it,  and  plead  over  no  award,  or  non  eat  ,fl9. N' 

factum,  and  he  made  his  election ;  and  it  is  a  reasonable  9. 
rule,  that  whenever  a  party  has  his  election  of  cither  of  two 
ways,  that  by  electing  one  he  should  preclude  himself  from 
the  other ;  or  wherever  one  may  take  advantage  of  a  defect, 
and  docs  not,  he  is  viewed  as  waiving  it. 

Every  plea  which  justifies,  or  excuses  the  act  stated,  must  Sal  It.  638, 
confess  it  lo  have  been  done  by  him,  who  justifies  or  excuses  Gibbon  r. 
it ;  as  it  is  idle  for  mc  to  justify  or  excuse  an  act  the  other  HjUaio 
party  charges  against  me,  unless  I  admit  1  did  it.  or  that  it  jocc  t.MUli. 
was  done. 

And  generally,  a  pica  in  trespass  for  taking  goods,  which 
justifies  the  taking,  must  confess  the  property  is  in  the  pit. 

§  18.  Generally,  though  a  good  plea  in  bar  must  answer  Salk.459, 
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Cb.  174.    Ural;  as  matters!  of  inducement,  under  a  per  quod,  or  ita  quad, 
\^r*v>^j  in  the  declaration ;  for  it  is  sufficient  the  deft's.  plea  answers 
the  essential  parts  of  the  matters  alleged  by  the  pit ;  and 
this  rule,  the  plea  must  answer  the  whole  declaration  means 
Cro.Ei.2SB,  only  in  seme,  and  not  merely  as  to  words ;  as  if  a  bond  be 
rT'lla  D   to  Perwrin  °"  covenants,  agreements,  articles,  &c.,  and  the 
&°e!  392,      deft's.  plea  is,  that  he  has  performed  all  covenants  and  agreo- 
Tayior  t.       menls,  it  is  good,  though  articles  be  omitted,  because  agrw 
fta't^iM     mmt*  substantially  include  them:   bo,  the   charge   in  tres- 
l'sklli  408*  Passi    's    ^e    breaking    and   entering    the  pit's,    house,    and 
expelling  him,  a   plea  justifying  the  breaking  and  entering,  IS 
good,  and  covers  the  whole ;  the  expulsion   is  only  aggro~ 
vation,  so  a  mere  consequence,  &c.  which  need  not  be  an- 
swered. 
5  Com.  D-         §  19,  Whenever  one  matter  is  a  sufficient  answer  by  one 
party  to  the  other's  declaration,  or  plea,  &c,  more  is  duplicity, 
and  bad;  as  if  one  >e»m  be  sufficient  for  a  party's  purpose,  he 
alleges  (wo  seizins,  his  plea  is  bad  ;  for  thereby  the  trial  and 
record  are  unnecessarily  Lengthened ;  but  this  fault  inform, 
does  not  exist  where  one  matter  alleged  is  a  consequence  of 
the  other,  or  where  one  is  pleaded  only  as  inducement  to  the 
Other;  as  a  plea,  fully  administered,  so  no  assets  ;  for  so  no 
assets  is  a  mere  consequence  of  plene  adminittravit :  so,  a  plea 
by  the  deft,  that  a  woman  married  A,  and  he  released  the  de- 
mand ;  for  the  marriage  is  a  necessary  inducement  or  convey- 
ance to  the  husband's  release. 
jW.  hi.  §  20,  g0)  y  a  plea  contain  many  parts  or  facte,  that  form 

^^'  but  one  connected  proposition,  it  is  not  double,  but  good,  and 

the  other  party  may  be  held  to  traverse,  or  to  confess  and 
avoid;  nor  is  a  plea  double,  if  one  answer  to  all,  be  sufficient. 
Co.Ii.303.—  §  21.  Whenever  a  party  rests  on  a.  particular  estate,  as  the 
iw!— a  '  direct  grounds  of  claim  or  defence,  he  must  specially  state 
Hod.  70. — 3  its  commencement,  and  state  and  shew  how  it  is  derived  out 
Wil«.  ee.—  of  the  fee.  as  an  estate  tail,  or  for  life,  or  for  years,  or  at 
^  Mod*58  w'" >  ^ut  not  wnen  tn'8  particular  estate  is  matter  of  induce- 
132.— -Co. L.  menl ;  for  then  the  interest  or  title  of  the  land  cannot  come 
303.  in  question ;  but  this  rule  does  not  hold  where  matter  at  first 

of  inducement,  comes  to  be  the  essential  matter  in  the  action, 
e  D,  &,  E.  as  will  be  seen  under  the  head  of  traverse:  so,  this  rule  ap- 
S3: m  plies  only  to  a  case  in  which  a  party  makes  title  to  himself 

Foiter.—  ln  tne  particular  estate,  or  to  one  under  whom  he  claims  or 
Saik.  562.—  justifies ;  and  not  when  he  states  a  particular  estate  in  the 
3  WPj.  12.    opposite  party ;  but  only  when  he  is  presumed  to  know  the 

title. 
*  Cf* M-—        §  22.  In  pleading,  every  plea  ought  to  be  triable ;  hence, 
Griffith  r    '  cons'st  of  matter  of  law  determinable  by  the  court;  or  of  re- 
Haniiou.       cora\  triable  by  the  record ,-  or  of  fact,  triable  by  the  jury. 
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And  therefore,  if  these,  or  any  two  of  them,  be  blended,  Ch.  174. 
there  can  be  no  trial :    as  if  the  deft,  plead  that  A  lawfully  \_^-v*^< 
enjoyed  the  goods  of  a  ftlon ;  for  the  jury  cannot  decide,  whe- 
ther be  lawfully  enjoyed  them,  nor  the  court  whether  he. did 
enjoy  them  xa  fact. 

§  33.  Though  the  pit.  or  deft,  prays  a  wrong  judgment  in  Wiiie»,  410, 
his  plea,  the  court  will  give  such  judgment  as  the  parly  is  £»y°er  »■ 
entitled  to  on  the  whole  record ;  for  the  true  rule  is  for  the  r°mteT- 
court  to  give  judgment  on  a  full  and  fair  view  of  this. 

§  24.  Certainty.    What  is  certain  or  not  in  pleading  is 
often  a  question.     Coke  makes  three  kinds  of  certainly  :  as, 
1 .  To  a  common  intent :  2.  To  a  certain  intent,  in  general .'  3.  Co.  L.  303.- 
To  a  certain  intent,  in  particular.    The  last  he  says,  is  requir-  ?  H.  B1.530, 
ed  as  certainty  in  mery  particular,  only  in  estoppels.    u  By  a  ^  ^^ton 
common  intent,  I  understand,  that  when  words  are  used  which 
mil  bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to 
be  made  out  by  argument,  or  inference,  the  natural  sense 
shall  prevail.    It  is  simply  the  rule  of  construction,  and  not  of 
addition.     Common  intent  cannot  add  to  a  sentence  words  Cowp.  ees- 
which  are  omitted."    The  first,  or  certainty  to  a  common  in-  D"W1, 158-- 


a  every  particular,  is  rejected  in  all  cases  but  estovptts,  as 
partaking  too  much  of  subtlety.  The  second,  certainty  to  a 
general  intent,  is  required  in  a  charge  or  accusation. 

§25.  But  a  declaration  is  certain  enough  when  a  verdict  SW.B1.8I0, 
may  make  it  certain ;  as  in  trespass,  one  part  of  the  matter  Chamber- 
is  well  described  in  the  declaration,  and  the  other  not ;  vet,  £££'  l**n' 
held,  well  on  special  demurrer,  as  the  jury,  in  their  verdict, 
may  give  damages  only  for  the  part  well  alleged. 

§  26.  On  this  point  of  certainty,  if  we  examine  the  many 
cases  in  the  books,  it  will  be  found,  lhat  the  only  true  rufe 
is,  that  the  declaration,  plea,  or  other  part  in  pleadings,  must 
be  certain  to  a  common  intent ;  that  is,  so  much  must  be 
clearly  stated  by  the  pleader,  that  the  court  may  fairly  in- 
tend whatever  is  not  expressed,  and  to  be  understood  in  the 
case:  and  "whatever  is  necessarily  implied,  need  not  be  ex- 
pressed," and  is  to  be  understood ;  and  the  court  can  under- 
stand only  what  is  stated,  or  fairly  to  be  inferred  from  what 
is  staled.  And  this  certainty  must  be  such  in  these  respects : 
1.  The  matter  must  be  alleged  with  such  clearness  and  pre- 
cision, that  an  issue  being  joined  thereon,  the  jury  may  intel- 
ligibly find  a  verdict :  2.  So,  that  the  other  party  may  answer  l  Smnd.  49, 
directly,  and  without  being  perplexed  :  3.  So,  that  the  court  ~*Co-  4,— 
can  judge  truly,  and  with  certainty.  Hence,  if  the  deft.  |n™"D' 
plead  he  has  spent  $1,000  in  repairs,  and  other  necessary 
charges,  he  ought  to  shew  what  charges,  that  the  court  may 
judge  if  they  be  necessary.    So,  if  the  deft,  be  bound  to  pay 

vol.  v.  81 
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Ch.  174.  all  costs  to  the  pit's,  attorney,  in  a  certain  suit,  it  is  not  suf- 
i  ficiently  certain  for  the  deft,  to  plead  he  has  paid  all  cast*  ; 
but  he  must  state  the  sum  or  charge  was  so  much,  and  that  he 
has  paid  it.  So,  if  the  deft,  plead  he  has  made  an  estate  by 
the  advice  of  B.,  he  ought  to  skew  what  estate,  that  the  court 
may  judge  he  has  done  it  properly. 

§  27.  Foreign  lams  being  proved  as  facts,  "  whatever  is  a 
MMtyn  e.  justification  in  the  place  where  the  thing  is  done,  ought  to  be 
Way  CgH-  a  justification  where  the  case  is  tried ;"  as  in  the  case  of  the 
iy,2Cranch,  governor  of  Jamaica,  tried  at  Westminster.  So,  trespass 
187,  «3a.—  against  Sabine,  governor  of  Gibraltar,  proved  by  testimony 
3  Ertt,  Ml.  0f  witnesses ;  14  Mass.  R.  455,  Ch.  93,  a.  5,  s.  32. 
s  Hod.  304,  §28.  In  a  plea  in  replevin,  the  court,  on  demurrer,  pre- 
*5j*j**"*mo-  sumed  the  assignment  of  a  term  was  where  the  land  lay. 
10  Hod  348       §  29*  'n  transitory  actions,  time  and  place  are  not  material ; 

12  jjojj.  '  as  in  assumpsit  on  a  parol  promise :    but  otherwise,  written. 

195,  Wii-  promise,  as  to  time ;  and  no  venue  is  necessary  in  a  plea  of 
liaratr.  Dru-  abatement,  for  a  misnomer;  for  it  concerns  the  person,  and 
rj'  must  be  tried  where  the  action  is  brought ;  4  Burr.  2447. 

12  Mod.  197,  §30.  An  infant  is  chargeable  for  money  lent  to  buy  neces- 
Ellii  i.  Biii   sarje8)  jf  he  so  applied  it ;  but  then  a  venue  must  be  laid  in 

order  to  try  the  facts. 
Cowp.  sss,        §31.  Debt  on  statute  of  2  Geo.  II.,  against  bribery,  is  a 
ront Ae™v   ***  ori'°Vi  an(* tne  court  Midj  " it  is  as  much  a  civil  action, 
,  dt.  as  an  action  for  money  had  and  received."    And  general 

penal  actions  are  civil  suits,  and  may  be  amended  at  common 
law. 
8  Mod.  378.        §  32.  The  court  held,  that  in  judicial  acts,  by  the  justices, 
all  things  shall  be  intended  regular,  till  the  contrary  appears. 
But  it  is  otherwise  in  ministerial  acts,  for  there  aft  must  ap- 
pear to  be  right :  but  see  37. 
z  Wii..  74,        §  33.  Every  plea  ought  to  contain  issuable  matter,  matter 
5jJ"*  '"     on  which  the  other  party  may  take  issue  if  he  pleases,  and 
go  to  trial ;  if  not,  the  plea  is  bad  :  as  if  the  deft,  plead  mere- 
ly he  is,  and  always  has  been  ready  to  pay  the  debt,  and  not 
saying  he  ever  tendered  it.    This  plea  is  bad,  for  his  readi- 
ness to  pay  is  not  issuable ;  that  is,  the  pit.  cannot  safely 
take  issue  on  that  fact,  nor  ought  it  to  decide  the  cause, 
l  Saik.  516,       §  34.  Onerari  non  debet  may  be  proper  where  the  plea 
Ch.  iflt.        shews  the  deft,  never  was  chargeable;  otherwise,  actio  non 
is  proper ;  as  where  the  heir  is  never  chargeable,  Sue.,  quia 
riens  per  descent. 
BCom.  D.  §35.   Want  of  certainty,  how  supplied  by  intendment.     What 

3M-  is  intended,  presumed,  or  implied,  is,  as  if  alleged,  and  may 

be  traversed.     As  if  the  heir  allege  his  ancestor  died  siezea, 
and  he  entered,  it  is  intended  he  entered  immediately,  though 
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not  bo  expressed.    Here  intendment  supplies  the  place  of  Cn.  175. 
express  allegations.  Art.  1. 

§  36.  So,  if  the  deft,  plead  an  assignment  of  dower,  is  in-  v-*~v~^v 
tended  by  metes  and  bounds;  Cro.  Car.  162. 

§  37.  So,  if  one  plead  the  sheriff  made  a  warrant,  is  intend-  Cro.  EI.  6, 
ed  under  hand  and  seal,  and  sufficient;  see  32.  671- 

§  38.  So,  in  a  suit  against  executors,  &c,  pit.  need  not  9  Co.  24—1 
allege  assets ;  because  intended.     In  these  and  other  cases,  s*Skm  M1, 
the  allegations  would  be  uncertain  and  had,  did  not  the 
judges  intend  facts  which  supply  their  defects. 


CHAPTER  CLXXV. 


Art.  1.  Declaration  and  parties.  §  1.  These  have  been 
considered  already  in  the  preceding  chapters,  almost  suf- 
ficiently i  parties  in  the  third  chapter,  and  declarations  in 
American  Precedents.  Hence,  it  only  remains  here  to  add 
a  few  rules  and  cases  in  forming  declarations. 

§  2.  In  forming  a  declaration,  the  pit.  ought  to  aver  every  s  Com.  D. 
fact,  without  being  informed  of  which,  the  court  cannot  judge  338,359,380. 
whether  the  pit.  has  cause  of  action  or  not :  "  as  in  an  action 
founded  on  a  statute,  the  pit.  ought  to  aver  every  fact  neces- 
sary to  inform  the  court,  that  his  case  is  within  the  statute." 
But  in  one  founded  on  a  contract,  the  pit.  may  declare  in  the  Cowp.  ess, 
-  words  of  it,  or  according  to  its  legal  operation,  or  the  sub-  7S5.--Dougi. 
stance.     So,  in  some  cases,  he  may  declare  inter  alia,  and  ^~ CJJE" 
say,  infer  alia,  it  was  awarded,  and  state  enough  of  the  award  219,  sao.— i 
to  support  his  action.     But  the  deft,  in  his  plea,  must  state  8tra.923,Dil- 
the  whole  award.    And  m  a  declaration,  a  mutual  submission  l£.f0  jS"11" 
must  be  shewn,  as  a  mutual  submission  is  essential  to  the  592.-4  d. 
validity  of  an  award ;  but  nothing  need  be  averred,  that  suf-  &  E.  690, 
ficientfy  appears  without  averment.     And  if  the  declaration  Totter  v. 
be  certain  to  a  common  intent,  that  is  sufficient.  anoa. 

§  3.  Certainty.     What  is  certain  or  not,  in  declaring  or  2  Han.  R. 
pleading,  is  often  a  question,  as  is  stated  in  the  preceding  621,  Stetion 
chapter.  *'  Tob,'' 
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Ch.  1 75.       A  declaration,  which  states  a  defective  title,  is  not  cured  by 

Art.  2.      a  verdict;  for  a  defective  title  is  a  defect  in  substance,  so  not 

_t~  .-»_-  remedied  by  verdict  as  defects  in  form  are. 

l  Will.  S48,      §  4.  One  good  count,  not  bad.    If  the  pit.  have  one  good 

Aidf°ifZlfi    count  'n  n'8  declaration,  on  general  demurrer  to  the  whole, 

Oom^D.333.  ne  nas  judgment,  though  all  the  rest  are  bad ;  for  his  counts 

are  distinct,  and  he  may  recover  on  one  only ;  1  Hen.  &  M. 

360,  361,  Roe  v.  Crutchfield  ;  1  Saund.  266. 

Circuit  §  5.  So,  if  the  jury  find  the  deft,  made  the  promise  stated, 

twnw*"  ™  one  count> tne  P'1,  nas  judgment,  though  they  find  he  did 

'  not  make  the  promises  stated  in  the  other  counts.     So,  if  the 

jury  find  the  deft,  guilty  of  the  tort,  or  deceit,  stated  in  one 

count,  and  not  guilty  as  to  the  rest,  the  pit.  has  judgment. 

Hence,  if  the  pit.  has,  in  his  declaration,  one  good  count,  and 

that  is  supported,  he  will  have  judgment  on  a  verdict,  or 

general  demurrer ;  but  then  the  jury  must  make  the  proper 

distinction  between  the  good  ana  the  bad  counts ;  between 

those  supported  and  those  not  supported,  by  finding  the  deft. 

made  the  promises,  &c,  in  one,  and  not  in  the  others ;  or  is 

guilty  of  the  charge  in  one,  and  not  in  the  others,  in  order 

that  the  damages  may  appear  to  rest  on  a  good  count.     But 

by  the  statute  of  jeofails  in  Virginia,  if  the  jury  find  a  general 

verdict  for  the  pit.,  it  stands,  if  he  has  only  one  good  count ; 

5  Cranch,  18. 

19  Mod.  73,      Art.  2.  Joinder  tn  actions,  further  rule*  and  cases, 

Daiiton  b^       §  i.  Held,  on  a  motion,  in  arrest  of  judgment,  that  case 

sISv/b  "sis  8gamst  a  carrier,  and  trover,  cannot  be  joined ;  but  the  cases 

Mart  t.         are  not  uniform  on  this  point. 

Good*™.  §  2,  Tenants  in  common  ought  to  join  in  an  action  of  cove- 

nant for  rent,  or  may  sever.     So,  for  a  joint  debt  for  rent : 
Bui.  N.  P.  158;  3  Bac.  Abr.  217;  Co.  L.  198. 
3  Bac.  Abr.      §  3.  If  tenants  in  common  are  disseized,  they  must  bring 
•bblZtT'  several  act'ons  to  recover  their  lands ;  for  they  have  several 
19%        '     freeholds,  and  several  titles ;  but  they  must  join  for  a  horse, 
or  an  entire  thing  of  necessity  :  and  so  in  detinue  of  charters : 
but  sever  in  voucher. 
Co.  L.  1ST.-      §  4.  If  they  make  a  lease  for  life,  rendering  rent,  this  reser- 
3  Bac.  Abr.   vation,  though  made  by  joint  words,  follows  the  reversion, 
*18,  which  is  several  in  the  lessors ;  but  if  for  years,  the  rent  is 

on  joint  contract. 
Co.  I..  198—      §5.  But  if  two  tenants  in  common  make  a  bailiff,  and  one 
*ie*2"i7br"   ^'es'  t'lc  aurv*vot'  nas  an  action  of  account ;  for  their  actioa 

1  for  the  arrears  are  joint* 

Cro.  J.  331,      §  6.  So,  they  join  for  a  muance  to  their  land ;  for  this  is 

wSfllc**"  Ptr'ona^  ana<  concerns  the  profits.    But  for  forging  deeds  as 

L.  188.  t0  '^  tney  **?er,  for  this  concerns  the  inheritance.    They  join 

in  all  actions  personal,  as  trespass,  &c. :  they  sever  in  avow- 
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ry  for  rent;  for  the  distress  is  in  respect  of  the  reversion.  Ch.  175. 
Stra.  490,  Bayly  v.  Rayby  &  at. ;  the  court  cannot  join  de-  Art.  2. 
ctarations  against  separate  persons.  v^^-y^.1 

§  7.  Baron  and  feme  join,  fyc.    In  all  assumpsits  in  which  t  W.  W. 
they  join,  her  interest  must  be  stated ;  for  as  she  can  make  no  V^\  ^mr 
contract,  and  he  has  the  benefit  of  all  made  to  her,  the  as-  &„,.  "i„  er. 
sumpsit  shall  be  deemed  to  be  only  to  him,  unless  her  interest  ror.-EWevei' 
specially  appears ;  as  where  she  has  a  separate  property,  or,  D' Bi  "*■ 
as  if  toe  cause  of  action  existed  before  the  marriage,  when 
she  must  join,  and  may,  on  a  note  made  to  her  during  cover- 
ture.   2  Maule  &  Sel.  393. 

§8.  If  a  wife,  executrix,  marry  A,  and  he  give  a  new  Saik.  lit, 
day  of  payment  to  the  debtor  of  her  testator,  and  thereupon  ^"V1  ar^' 
the  debtor  makes  a  new  promise  to  A,  he  may  sue  alone  on  r__  £[  ai  te 
this  new  promise :  and  if  before  recovery  A  dies,  she  may  joining! 
sue  for  the  old  debt ;  for  it  is  not  extinguished  by  the  new 
promise :   and  if  she  die,  the  husband  cannot  sue  ,the  new 
promise. 

§  9.  If  she  be  executrix,  he  must  join,  for  her  possession  as  %  E*p-  338— 
executrix,  is  his,  and  the  damages  recovered  may  concern  4j J5™"J™j 
■  both  ;  but  her  goods,  as  administratrix,  are  not  his.  ' 

§  10.  So,  they  join  for  a  trespass  on  her  land.  But  if  for  Cro.  el  ee, 
taking  hay,  &c,  it  must  be  stated  it  grew  on  her  land.  The  £^o™nlL 
rule  is,  that  for  taking  things  merely  personal,  they  cannot  rjTO.  El.  133 
join  in  trespass :  but  for  things  in  action,  or  for  injuries  to  her  Arundel  r.  * 
land,  they  must  join;  for  tbe  latter  things  survive  to  her, but  |hort£r* 
not  the  former :  Join  for  a  nusance  to  her  land ;  H.  Bl.  334 ;  p' 
not  as  to  the  usufruct. 

§  11.  A  woman  whose  husband  had  been  absent  twelve  19  Mod.  603. 
years,  traded  as  a  feme  sole.  Held,  she  could  not  be  sued  TjJ'Jjji*'1' 
as  such :  coverture  given  in  evidence. 

§13.  If  trover  be  brought  against  them,  the  declaration  BuLN.  P.46. 
must  state  the  goods  converted  to  his  use. 

§13.  They  join  for  stopping  her  light;  so,  for  stopping  a  isMod.170. 
way  on  her  land ;  Cro.  Car.  438 ;  Dougl.  330.     Baron  and 
feme,  joint  tenants,  not  joined,  pleaded  in  abatement.    3  Inst. 
CI.  106. 

§  14.  But  if  trespass  be  brought  against  baron  and  feme,  Str*.  1094, 
for  taking  and  converting  the  pit's,  goods  lo  their  use,  it  is  {JFJPjt 
well  enough ;  for  the  conversion  is  not  the  gist  of  the  action.  ™' 

§  1 5.  So,  they  may  join  in  an  action  of  account  for  the  pro-  l  D*^L~*' 
fits  of  her  lands,  arising  during  the  coverture.   This  decision  g^  L«wli ' 
was  founded  on  British  authorities :  so,  they  join  in  covenant  v.  Martin. 
for  them ;  for  they  concern  the  personalty :  so,  in  trespass, 
for  a  trespass   to   her  land,  dam  sola.    3  D.  &  E.  637 ; 
Stra.  SS9,  Milner  v.  Milner. 
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Ch.  175.  §  16.  Baron  and  feme  may  join  in  an  action  for  the  rent* 
Art.  %  of  her  land,  or  not,  as  they  think  proper ;  but  this  must  be 
\_^-v^^  rent  accruing  during  the  coverture ;  and  in  a  suit  on  a  bond 
1  Stra.  330,  to  maintain  them  for  their  lives,  and  life  of  the  survivor ;  10 
iSf^fP  ••     Johns.  R.  49  :  and  judgment  survives  to  her. 

g      '  §  17.  By  a  decree  in  chancery,  money  was  awarded  to 

Huggi'ns  ».'  husband  and  wife,  to  be  paid  by  A ;  he  was  committed,  and 
Dnrtiam  &  the  deft.,  Huggins,  let  him  escape.  Held,  they  might  well 
wife  in  error.  jom  ,n  ^jg  aC[i00  0f  escape,  against  the  gaoler,  though  ob- 
jected, the  interest  was  vested  in  the  husband. 
8^°*IU'  \  §  18'  ^ne  husband  cannot  be  sued  alone,  for  a  debt  due 
hfeanl^s  ^r0ID  lne  ^eme  hefore  marriage ;  but  the  action  must  be 
Stra.  977,  against  both,  and  the  manner  of  its  accruing  stated  ;  but  he 
Smith  i.  may  sue  alone  for  a  malicious  prosecution  of  the  wife,  per 
Hon.  quod  ;  this  involves  only  his  own  interest,  not  her's.    They 

cannot  join  for  a  battery  on  both ;  2  Ld.  Raym.  1208. 
3  John*.  Co.      §  19.  In  1752,  a  British  subject  died  in  New  York,  seized 
109,  Jack.011  0f  iaDds,  leaving  daughters  in  England,  who  married  British 
unn'        subjects.     All  were  aliens.     Held,  the  husbands  might  join 
with  their  wives  in  a  demise,  in  order  to  bring  ejectment ; 
and  if  the  marriages  were  subsequent  to  the  American  revo- 
lution, with  these  aliens,  they  did  not  impair  the  rights  of  the 
wives,  as  to  their  said  property  descended  to  them ;   and 
especially  since  the  ninth  article  of  Jay's  treaty,  of  Nov.  9, 
1794. 
l  H.  Bl.  108,      §  20.  The  wife  can  be  joined  with  the  husband  in  bringing 
Ro^*~.UE".   the  action  only  where  she  is  the  meritorious  cause  of  tlie  ac- 
jj.  lion  ;  as  where  a  legacy  is  left  to  her.     This  was  a  legacy 

left  to  her  daring  the  marriage ;  and  in  an  action  for  this  le- 
gacy by  husband  and  wife,  the  court  appear  to  hold,  she 
auji*M,Eh     was'ProPer'yj°ined;  and  the  husband  cannot  be  sued  alone 
ianacHew-  *°r  a  debt  contracted  by  her  before  marriage.  This  is  clear 
•on.  law,  though  there  are  some  authorities  to  the  contrary. 

Cn>. Jam.  60,  §  21 .  Trespass  for  beating  the  pit.  himself;  also,  for  beat* 
Guyt.  U-  ing  his  wife,»er  quod,  he  lost  her  society  three  days;  joined, 
™ejF-  and  held  well.    Quere. 

§  22.  From  the  cases  generally,  result  ten  rules,  as  to 
joining,  or  not,  baron  and  feme :  1.  If  a  chose  in  action  accrue 
to  the  wife  before  coverture,  she  must  be  joined  in  the  action 
to  recover  it,  as  the  right  is  in  her  till  collected,  and  will 
survive  to  her  if  the  marriage  end  before  it  is  collected,  or  at 
least  reduced  to  a  judgment,  and  he  survives :  2.  But  if  it 
accrue  during  the  marriage,  she  need  not  be  joined,  except 
it  be  to  her  separate  use ;  but  may  be  joined,  as  the  husband 
may  leave  the  legacy,  distributary  share,  &c  to  survive  to 
her,  if  he  pleases :  3.  If  an  injury  be  done  to  ber  estate  of 
freehold  or  of  inheritance,  before  or  during  the  n 
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cutting  down  trees,  digging  up  the  soil,  stopping  lights,  &c,  Cm.  175. 
she  must  be  joined,,as  the  estate  injured,  is  in  her,  and  the  Art.  3. 
damages  will  survive  to  her:  4.  She  must  he  joined  in  all  \^-v^> 
actions  to  recover  her  land  itself:  5.  If  a  trespass  be  done 
to  the  usufructs,  or  emblements  of  her  freehold  or  inheritance, 
during  the  coverture,  she  may  not  be  joined,  as  this  usufruct 
is  exclusively  the  husband's :  6.  If  the  trespass  be  to  this 
usufruct  before  the  marriage,  she  mutt  be  joined ;  for  the 
damages  are  as  any  other  chose  in  action,  accruing  to  her 
before  marriage  :  7.  For  any  battery  or  injury  to  her  person, 
or  reputation,  before  or  during  coverture,  she  mutt  be  joined  ; 
for  the  damages  may  survive  to  her,  and  if  she  die  before 
they  are  sued  for,  and  recovered,  they  die  with  her ;  and 
whenever  the  debt  or  damages  may  survive  to  her,  she  mutt 
be  joined,  that  the  judgment  may  survive  to  her,  if  she  sur- 
vive him.  He  may  sue  alone,  but  is  not  obliged  to,  for  any 
of  her  properly  trovered  before,  and  converted  after,  mar- 
riage ;  for  then  it  vests  in  him  before  converted :  8.  If  con- 
verted before  marriage,  she  must  be  joined,  as  when  she 
marries  in  such  case,  there  is  but  a  right  of  action  j  9.  He 
may  join  his  wife  in  many  cases,  where  he  may  sue  alone, 
as  where  she  has  no  interest  to  avail  her,  yet  her  person  or 
properly  is  the  meritorious  cause  of  the  action,  as  for  the 
rent  of  her  land  accruing  during  the  coverture,  though  abso- 
lutely his ;  but  this  rule  does  not  extend  to  his  action  per 
quod  servithtm,  or  contortium,  amisit :  10.  When  he  joins  her 
in  the  action,  where  he  need  not,  the  legal  presumption  is,  he 
means  the  judgment  shall  survive  to  her  in  case  she  survives 
him,  and  he  dies  before  it  is  collected.  Her  letter  of  attor-  Tel*,  t. — 
ney  is  void,  though  made  with  him.  Kirby,  3U. 

§  33.  In  a  trustee  action  on  a  judgment,  pit.  must  state  it, 
and  say  it  is  not  satisfied ;  but  also,  that  execution  issued, 
and  non  est  inventus  returned,  and  that  no  personal  estate 
could  be  found  of  the  debtor's,  on  which  to  levy,  &c. 

§  34.  In  a  declaration  on  a  bill  of  exchange,  &c.  in  it  the  '  D*y'»  c». 
drawee  is  misnamed,  it  is  enough  the  declaration  state  the  i1g^>b"^n 
name  in  the  bill,  alleging  that  A  B,  (the  correct  name,)  was  Ritbj*^. 
thereby  intended ;  and  action  on  fraud,  stating  a  conveyance 
of  land,  and  averring  the  deft,  bad  not  kept  his  covenant, 
and  concluding  fraud  in  the  grantor,  is  sufficient. 

§  35.  An  averment  of  being  ready,  prepared,  and  offering  c»in'«'  R- 
to  execute  a  conveyance,  &c.  according  to  the  agreement,  urake""  *" 
but  the  deft,  did  not  attend,  and  refused  to  accept  and  perform 
on  one  part,  is  sufficient. 
Art.  3.  Contract  or  deceit. 

§  I.  Pit.  may  declare  in  either,  in  certain  cases.     In  this  sEwt,  68, 
case,  the  declaration  stated  that  the  defts.  were  to  have  a  fir's*: 
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Ch.  1 78.    reward  for  moving  a  hogshead  of  treacle,  and  lhal  they  so 
Art.  3.     negligently  moved  it,  thai  it  burst,  and  was  lost,  &c. ;  but 
v-^^•-W'   slated  no  undertaking  by  the  defts.   Held,  this  was  tort ;  and 
the  plea  was  not  guilty:  was  a  motion  in  arrest  of  judgment. 
Held  also,  that  the  pit.  may,  in  several  cases,  in  his  principal 
count,  declare  in  tort,  and  join  trover ;  or  in  assumpsit,  and 
join  a  count  for  money  had  and  received ;  as  in  the  follow- 
ing cases. 
Cro.  EL  884,      §  2.  Case  for  deceit,  for  that  the  deft,  sold  two  oxen  to  the 
Grovenor  r.  pit.,  and  warranted  them  to  be  sound.     Plea,  not  guilty ;  and 

2  Etpf  454 1  the  JUr^  f°Und  the  <*e*t*  S"'1^  aS  t0  OTM'  alU*  00t  ^ilty  M  to 

and 5  Bac.     ttt*  other.    Motion  in  arrest  of  judgment;  for  that  the  war- 

Abr.  304.       ranty  laid  is  joint,  and  the  deft,  is  found  guilty  as  to  but  one ; 

wo,  not  the  same  warranty  or  contract ;   but  judgment  for 

the  ph. ;'  for,  said  the  court,  the  action  is  founded  not  on 

contract,  but  in  dtuit. 

Dougl.  18,         §  3.  This  was  AMunipnt;  and  held  it  is  the  proper  ac- 

vruy'lLs  t'on>  wncre  there  is  an  express  warranty ;  and  the  pit.  de- 

Mor.E.  145,  claredlhe  deft,  at ,  on ,  offered  to  sell  the  pit.  a 

148.  certain  mare,  and  in  consideration  the  pit.  at  the  deft's.  re- 

quest, would  buy  her  for  £31  10*.,  &x.  the  deft,  promised 
the  pit.  that  she  was  sound,  &c. ;  yet  the  deft,  not  regarding 
hit  said  promise,  deceived  the  pit.  in  that  the  mare,  at  the  time 
of  the  sale  and  promise,  was  not  sound ;  but  had  the  wind- 
galls,  &c.    Pit.  added  the  money  counts ;  money  paid,  &c. 
Judgment  for  the  pit.  on  a  motion  for  a  new  trial.    In  this 
case,  though  the  pit.  stated  the  dectit,  he  proceeded  on  the 
contract  part  of  the  case. 
Richard!  r.         §  4.  But  stating  the  warranty  does  not  always  make  con- 
Sjmondi.       lracl .  as  3  "vVils.  40 :  six  first  counts  pit.  stated,  the  deft, 
knew  his  mare  was  lame;  and  by  warranting  her  to  be  sound, 
falsely  and  fraudulently  sold  her  to  the  pit.     Here  the  war- 
ranty is  stated,  not  as  the  ground  of  the  action,  but  as  induce- 
ment, or  a  circumstance  in  the  deceit.     Seventh  count  was  de- 
ceit, not  mentioning  the  warranty,  and  joined ;  and  the  plea, 
was  not  guilty. 
s  L<l.  Ray.       §  5.  The  declaration  is  in  tort,  when  the  gist  of  it  is  in 
MB,Co|g«p.  misfeasance ;  as  in  this  case,  against  a  carrier,  alleging  he 
Ilamard,  cit-        ■;  ,    ,  ,      ,  .       "  ii*>  °    ° 

ed3£aatS4.  undertook,  (not  saying  (or  hire  or  reward,)  safely  to  move  a 
hogshead  of  brandy,  but  did  it  so  negligently,  it  was  staved 
and  lost.  Plea,  not  guilty.  Verdict  for  the  pit.  On  motion 
in  arrest  of  judgment,  held,  the  declaration  was  good  ;  for 
the  gist  of  the  action,  is  misfeasance,  and  not  merely  omission. 
Not  necessary  to  state  any  consideration;  and  Gould,  J. 
said,  the  declaration  might  be  in  tori,  or  on  contract. 
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Art.  4.  Joint-tenants  join.  Cm.  175. 

§  ] .  One  cannot  bring  trover  against  his  companion ;  but     Art.  5. 
he  may  against  a  stranger;  and  the  not  joining  the  other  i^^-ss-w 
joint  tenant,  is  bad  only  on  a  plea  in  abatement ;  "  for  they  Balk.  £90, 
claim  under  one  and  the  same  title."    "  Joint-ttnunts  shall  ?Ir°7II*^_e 
join,  because  their  titles  and  estates  are  joint."    "  A,  B,  and  saund'sOT.- 
C,  are  joint-tenants,  and  A  aliens  to  B,  and  then  B  and  C,  Co.  L.  185. 
are  disseized  ;  they  shall  join  in  assize  for  two  parti,  and  B 
alone,  shall  have  assize  for  the  third  part." 

$  2.  By  31  H.  VIII.  1,  and  32  H.  VIII.  32,  all  joint-  f&*i£ 
tenants,  and  tenants  m  common,  may  have  the  writ  partitions  jjf**"        ' 
facitnda ;  and  tenant  by  the  curtesy,  by  the  equity  of  them ; 
"  but  a  parcener  and  her  sister's  feoffee,  shall  not  join  in  such 
writ ;  for  one  has  a  remedy  by  statute  only,  the  other  only  at 
law."  < 

By  32  H.  VIII.  ch.  32,  joint-tenants  and  tenants  in  common 
for  lift,  or  ytars,  are  compellable  to  make  partition  with 
those  having  estates  of  inheritance ;  but  such  partition  af- 
fects none  but  parties  to  it ;  but  Coke,  1 75,  refers  to  Brook's 
title,  Partition.  This  was  against  a  tenant  by  the  curtesy, 
not  for  him  to  have  partition :  so,  quere  if  he  can  have  it. 

§  3.  Two  cannot  bring  a  joint  action  for  a  false  return  to  is  Mod.  MO, 
a  mandamus.     False  return  is  transitory,  and  may  be  made  371- 
any  where ;  12  Mod.  408,  515. 

6  4.  Parcener*,  &c.    Parceners  must  avow  jointly,  though  sHod.Mi— 
they  have  several  inheritances,  "  they  make  but  one  heir ;"  Balk.  380.— 
but  tenants  in  common  cannot  avow  jointly ;  3  Bac.  Abr.  fjjj*",^ 
317:  and  if  there  be  three  parceners,  and   £10,  rent,  is  Pag-e.— is 
granted  to  one,  and  £10  to  another,  for  equality;  though  via.su, 
this  rent  be  granted  severally,  they  are  parceners  of  it  against  !uJf£-!ld 
the  third.     Undoubtedly  tenants  in  common  cannot  avow  e>  ET'cranj. 
jointly  for  rent  appertaining  to  their  reversions,  which  are 
several ;  but  may,  damage  feasant,  for  an  injury  to  their  pos- 
session, growing  crop,  or  grass,  in  which  they  have  a  joint 
interest. 

Art.  5.  Partners  and  joint  contractors,  6>c.,  further  casts. 

§  1.  The  more  ancient  law  clearly  was,  that  in  assumpsit  ^Jj*j  *J~ 
against  one,  a  joint  contract  made  by  two,  could  not  be  given  __,  ^tt  5^ 
in  evidence ;  because  a  different  contract  from  that  declared  — i  Mar.'  E. 
on :  also,  there  was  another  reason  in  many  cases ;  it  was  this,  375— s  Mod. 
in  assumpsit  the  pit.  made  no  profert;  nence,  it  was  often  ?*_\S0'?_ 
impossible  for  the  deft.,  in  season,  to  plead  in  abatement,  to  silk.  440, 
know  what  contract  the  pit.  would  offer  to  prove  in  the  trial.  Botone.  8*n- 

Saund.  991,  a.  Rice  r.  Shot* — 1  Eait,  30,  634,  Wright  r.  Hunter.- -No  wlun  ■■  Qeddei, 
3  Eart,  68.— 1  Wash.  9,  Brown  I.  Belcher.— 3  Cain.   98,   Robizuon  t.  Fi.her.— 1  Eait, 

48,  Sheriff  V.  Wilkei. 

vou  v.  82 
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Cb.  175.    If  the  pit-  declared  for  money  had  and  received  by  the  deft. 
Art.  5.     and  on  his  sole  contract,  he  could  never  know,  till  the  trial, 
t,_^.-%_-   the  pit.  would  offer,  in  evidence,  a  joint  contract  of  the  deft, 
and  another.    This  doctrine  is  now  true,  only  it  is  now  held, 
the  deft,  sued  alone  on  a  joint  contract,  must  plead  this  in 
abatement.    This  was  decided,  5  Burr.  3611  ;  but  this  was 
in  the  case  of  partners  in  trade,  where  one  only  was  sued  on 
a  partnership  contract  or  account,  where  the  deft,  had  timely 
notice,  from  the  declaration,  of  the  kind  of  contract  the  pit. 
meant  to  prove :  so,  the  ph.  early  knew  the  deft,  had  a  part- 
ner.    The  reasons  of  the  court,  in  this  case,  do  not  apply  to 
a  case  in  which  the  pit.  actually  deals  with,  and  joins  ail  is 
the  contract ;  for  the  main  reasons  were,  that  the  pit.  might 
be  often  nonsuited,  and  pay  costs,  before  he  could  find  who 
all  the  contractors  were  i    and  2.  That  one  partner  is  liable 
for  the  whole  debt,  and  might  charge  what  he  paid  in  part- 
nership account,  and  bo  no  injustice  done  him;  1  Camp.  34 ; 
3  Wils.  13  ;  7  D.  &  E.  207. 
a^w*1***5"      §  2.  But  in  this  action  the  same  point  was  decided,  as  in 
3mitH  — l      Rice  v.  Shute ;  in  assumpsit  on  a  partnership  account,  but  not 
Bun.  h  Aid.  against  the  partner  the  pit.  dealt  with :  and  urged,  as  in  that 
*S4,  ran-     case,  that  "  the  promises  of  partners  are  several,  as  well  as 
ancc'  joint,  and  they  are  severally  liable  to  an  action ;"  each  is 

answerable  for  the  whole,  and  not  merely  for  his  proportion- 
able part;  and  in  a  joint  action,  execution  may  be  levied  on 
ont  only ;  equity  must  make  the  others  contribute,  &c. 
C<mber.W3.      And  in  the  year  books,  9  E.  IV.  24 ;  35  H.  VI.  3B ;  10 
fnWfen   *"  W'  5' i[  wa*  dcc^ed  generally,  that  if  a  joint  contractor 
62,537.         be  omitted,  it  may  be  pleaded  in  abatement;  but  not  that  it 

must  be  so  pleaded. 

1  Saitcd.  391      §  3.  This  doctrine,  in  this  case,  was  laid  down  in  its  full 

to»i  d.  Ca-  extent.    Williams  stated  the  rule  to  be,  that  the  omission  of 

Khan  "j  WO-  *Dy  J0*"*  contractor  must  be  pleaded  in  abatement,  whether 

liuu1  note«,  the  contract  be  by  deed,  in  writing,  or  by  parol,  or  ex  mum 

sH*»  Rx<fl'-  contractu.    But  that  if  it  appears  on  the  face  of  the  declara- 

bot*  Smith.  l'on'  or  m  any  ot*ier  plying  of  the  plL,  that  another  jointly* 

sealed  the  bond  aith  the  deft.,  and  that  both  are  still  alive, 

utbe  court  will  arrest  the  judgment,  as  the  pit.  himself  shews 

another  ought  to  be  joined."     Williams  then  says,  the  same 

rule  was  "extended  to  all  cases  of  joint  contracts."    To  sup- 

R«i  r.  Ab-  port  this  assertion,  he  first  cites  Rees  v.  Abbot,  Cowp.  832, 

***■  Buller's  opinion  alone,  given  incidently,  and  a  manuscript 

case,  A.  D.  1785.     This  was  assumpsit  against  the  deft,  for 

not  receiving  and  paying  for  certain  twenty  loads  of  dint 

stones,  according  to  a  special  bargain,  stated  by  the  ph. 

The  pit.  failed  to  prove  this  promise ;  then  produced  the 

deft's.  note,  &c.,  in  these  words :  "  Gravesend,  March  29, 
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twenty  carts  on  board  the  Lord  Macartney,  by  order  of  Fre-   Cn,  175. 
dcrick,  (deft.)  and  captain  Neal."    The  pit.  was  nonsuited,     Art.  5. 
for  the  declaration  stated  this  joint  contract  lo  be  only  the  s>v^.' 
contract  of  the  deft,  alone :  new  trial  was  granted.    Williams  Gvmun  v. 
cited  also  another  case,  1776.    This  was  an  action  on  a  joint  ^^n^k; 
and  several  note  against  two ;  poof  was,  that  a  ikird  person  Bownan,"  l 
also  signed  it.     Aston,  J.  held,  that  this  was  a  variance,  but  Phil.  Erid. 
the  court  granted  a  new  trial.    Cited  also  another  case,  in  "S^df™?" 
which  a  bm  of  exchange  was  drawn  by  two,  one  of  them  J}.  17M''. 
only  was  sued.     Held,  this  should  be  pleaded  in  abatement,  cited  l  Phil, 
In  these  cases  it  will  be  observed,  that  a  written  contract  ex-  E™3- 17°- 
kted,  and  was  sued  ;  so,  that  the  deft,  could  plead  immedi- 
ately that  this  made  not  by  me  alone,  but  by  me  and  another, 
&c. ;  this  he  can  never  do  if  no  specific  contract  be  stated 
in  the  declaration.    Writ  abateable  if  one  of  the  pits,  be 
liable  with  the  deft. ;  2  Bos.  &  P.  120,  124. 

§  4.  Though  a  covenant  be  joint  and  several  in  its  terms,  isaund.153, 
yet  if  the  interest  and  cause  of  action  be  joint,  all  the  cove-  J^*'  1CUp" 
nantors  must  sue,  or  it  is  bad  on  evidence;  but  if  one  con-  L-sc'.'s"' 
tractor  be  omitted,  it  must  be  pleaded  in  abatement :  but  if  cueofWind- 
the  interest  and  cause  of  action  be  itmral,  the  action  may  be  S^'r^HI* 

brought  by  one  only.     If  the  covenant  of  two  be  joint,  and  fc  ^J^ 

one  only  is  sued,  he  can  take  advantage  of  this  only,  by  plea  a  New.  R. 
in  abatement ;  for  the  distinction  that  runs  through  all  the  3SS- 
cases,  is  between  actions  brought  by  one  of  several  covenan- 
tees, obligees,  or  by  one  of  several,  with  whom  any  contract, 
whether  in  writing  or  parol,  is  made;  and  actions  brought 
again*!  one  of  several  joint  covenantors,  obligors,  or  contrac-  *  '•'"■J  H- 
tors.     In  the  former  case,  the  action  must  be  brought  by  all  SMk^^1 
the  parties,  all  the  contractors ;  and  if  by  one  only,  without  Fierpoini.'— .' 
averring  that  the  others  are  dead,  the  deft,  may  take  advan-  *  Mm,  R. 
tage  of  it  at  the  trial,  as  a  variance,  upon  the  plea  of  no*  l1  p~ll  fj?" 
est  factum,  or  pray  oyer  of  the  deed,  and  demur  generally:  Co.  18  B. 
or  if  not  a  deed,  the  deft,  may  take  advantage  on  evidence,  Slrngibj'i 
at  the  trial,  on  non-auvmptit.    Or  if  it  appears  in  the  decla-  SJ."'-2^** 
ration,  that  the  contract  was  made  with  others  as  well  as  the  ^^ 
pit.,  it  will  be  error. 

§  5.  But  when  an  action  is  brought  again*!  one  of  several  Bui,  N.  P. 
joint  covenantors,  or  obligors,  the  deft,  can  only  take  advan-  !u  ~\^^ 
tage  of  it  by  a  plea  in  abatement ;  and  though  it  appears  on  503.—& 
the  record  that  there  are  others  who  ought  to  be  joined  as  Burr,  sail.- 
defts.,  yet  that  will  not  be  error.     A  plea  in  abatement  is  L^JJi  **» 
not  necessary,  if  a  contract  be  alleged  to  be  made  by  more  vfUkci* 
defts.  than  proved  to  have  assumed. 

§  6.  One  of  a  company  promiiet  the  company ;  all  but  him 
sue  him.  By  the  court,  "  a  promise  to  one  is  here  a  pro- 
mise to  all ;"  (the  Furnival  Inn   Society,)  *  and  all  of  them 
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Cu.  175.   must  join  in  an  action  brought  upon  that  promise,"  (insimul 
Art.  5.     ecmpuUuMl  with  the  principal,)  *  even  upon  an  actual  pro- 
i^^-v^w   raise ;"  and  debt  upon  the  account  stated,  arises  to  so  many 
particular  persons,  and  they  ought  all  to  join  in  the  action  ; 
and  though  the  deft,  be  one  of  them,  vet  the  promise  is  to  all 
7  Hod.  lie.    the  rest,  excluding  himself;  and  all  merest  are  joint  tenants 
against  him.   And  a  note  made  to  a  society,  by  one  of  them, 
is  a  note  to  all  except  him  that  gives  it.    As  if  there  be  twen- 
ty partners,  and  one  of  them  covenants  with  all  the  rest,  he 
is  in  this  respect  several  from  them  all,  and  they  all  join 
against  hire. 

§7.  Thus,  after  many  decisions,  and  some  variations  in 
practice,  the  law  seems  to  be  settled,  that  if  the  pit.,  in  his 
declaration,  sued  on\y  part  of  the  joint  contractors,  no  advan- 
tage can  be  taken  of  this,  but  by  plea  in  abatement  *,  still  it  is 
conceived,  there  is  one  exception  to  this  rule ;  that  is,  when 
the  deft,  sued,  has  no  notice,  in  time,  to  plead  in  abatement, 
what  contract  the  pit.  means  to  prove  at  the  trial ;  as  where 
A  and  B  are  partners,  and  I  have  dealings,  in  many  cases, 
with  both  and  each  of  them ;  and  both  and  each  of  them, 
have  often  received  my  monies,  and  I  sue  A  for  monies  had 
and  received;  now  it  is  impossible  for  him  to  plead  in  abate- 
ment properly,  till  be  has  notice  whether  I  mean  to  prove 
his  sole  receipt  of  my  monies,  or  the  joint  receipt  of  him  and 
B  of  it ;  though  it  is  generally  true,  the  one  sued  will  sea- 
sonably know  on  what  contract ;  yet  it  is  by  no  means  al- 
ways true. 
Cook  ft  wife  §  8.  In  stating  a  title  in  a  writ  of  right,  it  is  not  a  defect 
r.  Griffin  not  to  notice  a  tenancy  by  the  curtesy,  terminated  before 
*Z!tt&  <l»»«io«i.  bought. 

2  Boa  ft  P        '  promuer  cannot  be  pit.    As  where  assumpsit  was 

124,  Moffat    brought  by  several  executors.    Plea  in  bar,  that  the  promises 
ft  al.  ».  Van  were  made  by  the  deft,  and  one  of  the  pits.,  jointly.    Held, 
MuiflDKen.     a  good  bar  t0  tne  actj0n,  on  demurrer, 
x  Bob.  ftp.      §  1 0.  A,  made  a  promissory  note,  payable  to  himself,  and 
ISO,  Main-    g  aiMj  (^  njs  partners,  by  them  endorsed  to  C,  (one  of  the 
Newman.       payees,)  and  to  D  and  £,  also  partners.    C,  D  and  E  brought 
assumpsit  on  the  note,  against  B.     He  pleaded  in  bar,  that 
the  promises  were  made  by  him  jointly  with  C,  one  of  the 
pits.,  and  held  good  on  a  special  demurrer.     These  cases 
shew  that  a  contractor  cannot  withdraw  himself  as  such,  and 
sue  as  contractee,  even  as  in  outer  droit. 
l  Sauna. 891,       §  11.  If  part  interested,  as  pits,  in  torts,  bring  an  action, 
g-  b.  this  must  be  pleaded  in  abatement  in  all  cases,  even  if  some, 

not  joining  in  the  action,  appear  to  be  interested  on  the  face 
of  the  declaration ;  and  fifteen  or  twenty  cases  cited,  as  Ad- 
dison v.  Overend,  Deering  v.  Moore,  &c 
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§12.  Several  of  the  common  counts,  on  different  contracts,  Cb.  175. 
may  be  included  in  one  count ;  and  the  pit.  is  not  bound  to  Art.  6. 
prove  all  the  causes  of  action  stated,  to  entitle  him  to  re-  •™^-v-^^ 
cover.  It  is  enough  if  he  proves  any  one  of  the  causes  of  *^oh°'- R- 
action,  and  he  will  recover  pro  tanto.  ?J  Tf2L- 

§  13.  The  deft,  agreed  to  sell  his  horse  to  the  pit.  for  £31  mRn,-2  s«u. 
10».,  and  to  buy  of  the  pit's,  brother  his  horse,  for  £l 4  14».,  m,n.-Chit. 
and  the  difference  only  to  be  paid  to  the  deft.    Held,  suf-  jj7-- *™p- 
ficienl  for  the  pit.  to  state,  in  consideration  he  would  buy  the     "■   '       ' 
deft's.  horse  at  £31  10».;  he  promised  he  was  sound,  did  so  350  h»Mi 
buy,  &C.  t.  Barton. 

Art.  6.   Venue  and  action*,  local  or   transitory;  Jurther  12  Mod.  588, 
castt,  &C.     §  1.  The  declaration  was,  that  the  deft,  was  in-  Sudmaa'* 
debted  within  the  jurisdiction  of  an  inferior  court,  for  goods  ^JT8^?*' 
soldr    Judgment  was  reversed,  because  not  alleged  the  con-  m^a  r_  Hut- 
tract  was  made  within  the  jurisdiction ;  but  insimul  computas-  »ey. 
itt  laid  within,  is  good,  though  the  cause  of  the  account  is  not : 
a  material  case ;  Cb.  74,  a.  2,  s.  3,  not  local. 

$  2.  And  "  if  an  inferior  court  has  jurisdiction  over  the  ^fcj!; J®- 
cause  of  action,  no  prohibition  ought  to  go  up  on  suggestion  n4^ioEa(U 
that  the  cause  of  action  arose  out  of  the  jurisdiction,  but  tft  358. 
party  ought  to  plead  to  it.      Want  of  venue  of  a  special 
request,  no  objection  in  arrest  of  judgment,  since  4  Ann, 
Ch.16. 

In  an  action  in  an  inferior  court,  the  declaration  must  state  '  D.fcEJst, 
that  the  money  was  had  and  received  within  the  jurisdiction,  w&il^-3 
as  well  as  that  the  deft,  did  promise  to  pay  within  it.    Ad-  t&dh.  ho. 
judged  on  error,  and  after  verdict  for  the  original  ph. 

§3.  Held,  in  this  case,  a  marriage  in  Scotland  may  be*H.  Bi.145, 
tried  by  a  jury  in  England,  on  the  plea  ne  ungues  accouple  in  !}je^n  ^.8 
lawful  marriage ;   and  that  the  pit.  need  not  state  the  mar-  Co^.  d.W. 
riage  in  any  place  in  England,  by  way  of  venue,  and  on  this  —3  Bm.  £ 
issue  the  minister,  or  officer,  must  certify  the  fact,  and  not  « J*?1^10 
the  evidence.     The  words,  in  the  East  Indict,  do  not  neces- 
sarily import  the  place  to  be  out  of  England.     Replication, 
concluded  to  the  country. 

§  4.  Originally  every  action  was  local,  and  to  be  tried  in  l  Bac.  Abr. 
the  county  in  which  it  arose:  then  arose  the  distinction  of  ^-~7C|>''- 
local  actions  relating  to  lands,  and  of  debt  or  duly  adhering  153.J4' 
to  the  person  wherever  be  fled ;  for  debt  or  contract  is  of  no  Tann.  671. 
place. 

$  5.  Every  action  founded  on  a  local  thing,  must  be  brought  6  Tarn.  394. 
in  the  county  where  the  cause  of  action  arises,  as  an  appeal  ^J  —"i^ 
of  robbery  or  rape.     So,  an  account  against  a  bailiff  of  land,  aai!— 13 
must  be  brought  where  the  land  lies.  £>"'>  $■ 

§  G.  So,  every  indicted  offence  is  local,  though  the  matter,  K.P.C.303.- 
om  words,  be,  in  their  nature,  transitory,  lCo».D.isa. 
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§  7.  By  51  El.  5,  a  declaration,  or  information,  on  a  pa- 
wn/ statute,  must  be  in  the  county  where  the  offence  is  com- 
'  mitted  ;  but  this  statute  extends  only  to  common  informer*  ; 
and  the  county  in  which  the  crime  is  committed,  must  be  ex- 
*  pressed  ;  but  there  is  an  exception  as  to  certain  officers.  And 
usury,  champerty,  extortion,  engrossing,  regrating,  and  fore- 
stalling; these  may  be  laid  in  any  county  ;  and  21  Jam.  I., 
Ch.  4. 

l  Com.  D.  §  8.  Debt  on  a  penal  statute,  as  well  as   an  information, 

1H*  must  be  in  the  county  where  the  offence  is  committed,  but 

the  decisions  are  both  ways ;  and  it  is  now  settled,  that  31 
El.  5,  only  restrains  "  common  informer*  to  bring  their  ac- 
tions in  the  proper  county,  where  the  offence  is  done  i"  but 
the  party  grieved  may  inform  in  what  county  he  pleases  ;  sec 
Allen  v.  Stcar.  * 

s  Mod.  3M,  §  9.  The  action  of  trover  will  lie  in  England,  for  a.  con- 
Wrtrond'i  version  in  Ireland :  the  action  being  transitory,  it  may  be 
caje'  laid  in  England,  and  proved  in  Ireland. 

Man.  act,  §  10.  By  this  act,  prescribing  forms  in  civil  actions,  it  is 
October  so,  enacted,  sect.  13,  that  where  the  pit.  and  deft,  both  live  in 
Mai  R  137  l^e  9tat*j  "  all  personal  or  transitory  actions  shall  be  brought 
Day  t.  Jack-  in  the  county  where  one  of  the  parties  lives."  In  a  trans*- 
••a.  tory  action,  one  or  more  of  the  pits,  lives  in  the  state  :  so,  of 

the  delta.,  the  action  must  be  brought  in  the  county  where 
such  pit.,  or  one  of  the  defts.  lives,  though  one  or  more  of 
the  pits,  lives  out  of  the  state. 
1  e»und,8,        §  11.  No  venae  is  necessary  in  pleading  one  is  an  alien,  in 
If™^       abatement,  or  bar ;  nor  is  it  necessary  to  lay  a  vewre  in 
*""*"■      such  a  plea,  that  another  should  have  been  sued  with  the 
deft's.  [  7  D.  &  E.  240. 
Lincoln  Or.      §  12.  The  inhabitants  of   a  county,  in  their  corporate 
«.  Flint*,  *  capacity,  cannot  maintain  an  action  in  their  own  county,  in 
-  .644.  the  Common  Pleas  there,  against  an  inhabitant  of  another 

county;  but  by  statute,  March  6,  1810,  this  action,  if  local 
or  transitory,  against  the  inhabitants  of  a  county,  in  their 
corporate  capacity,  may  be  in  the  county  where  the  pit. 
Hat*,  act,     lives,  or  in  the  county  sued,  at  the  pit's,  election ;  and  the 
Mar.  6,1810.  inhabitants  of  a  county  must  sue  then*  action  in  the  county 
where  the  deft,  lives,  unless  in  the  same  county ;  then  in  an 
adjoining  county.     If  a  corporation  sue  a  county,  or  is  sued 
0  Jobni.  R.  by  one,  the  action  is  to  be  in  an  adjoining  county,  &c     In 
***■  some  cases  the  venue  is  optional  with  the  pit. 

%  Mw.  ft.       §  is.  So,  a  sheriff  may  be  sued  out  of  his  county,  for  a 
Mmj"°'    misfeasance ;  and  when  the  action  arises  partly  in  one  county 
from  matter  of  record,  and  partly  from  matter  in  pais,  in 
another,  the  pit.  may  sue  in  either.  3  Mass.  R.  33,  Marshall 
t.  Hormer;  t  Ld.  Ray.105. 
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.  §  14.  If  there  be  no  venue,  or  a  wrong  one,  in  a  declara-  Cm.  175. 
.  (ion,  it  is  bad  in  form ;  but  the  deft.,  to  avail  himself  of  it,  Art.  6. 
roust  assign  it  as  a  special  cause  of  demurrer.  This  was  ^^-v-^_ 
atsumpsit  on  a  bank  bill,  in  Suffolk  county,  and  the  promise  5  Mu».  R. 
was  alleged  to  have  been  made  at  Nuntvcket ;  and  5  Mass.  "'  ?"*?* ' "' 
R.  237,  Gilbert  ..Same.  ££*• 

§  15.  But  in  this  case,  in  Lord  Raymond,  the  court  held,  j  u.  r>TH|. 
that  a  mis-trial  is  not  aided,  unless  the  venue  is  laid  in  the  105,  Phillip* 
proper  county  ;  and  Salk.  381,  held,  a  want  of  venue  is  only  •■K*ti»«'- 
curable  by  such  a  plea  as  admits  the  fact,  for  the  trial 
whereof  it  was  necessary  to  lay  a  venue. 

§  IS.  Where  two  facts  necessary  to  constitute  an  offence  5D.fcE.24i. 
take  place  in  two  different  counties,  the  pit.  may  lay  his 
venue  in  either. 

§  17.  And  if  a  draft  be  given  for  usurious  interest,  and  a  SBo*.  ft  p. 
receipt  be  taken  in  the  county  of  A,  and  the  draft  be  after-  M'»  8S"^ 
wards  exchanged  for  money  in  the  county  of  B,  the  usury  J^."" 
is  committed  in  the  county  of  B,  and  the  venue  must  be  laid 
there. 

§  1 8.  If  the  deft,  plead  in  abatement,  that  A  ought  to  have  i  D.&E.347, 
been  sued  with  him,  and  that  A  is  alive ;  to  wit,  in  Spain  ;  ^««l  c- 
this  is  not  pleading  with  a  venue :  none  necessary ;  2  Chit.     >s*ry" 
on  PL  416. 

§  19.  Case  for  use  and   occupation,  is  not  local,  being  2  Johns,  C». 
founded  on  privity  of  contract,  and  not  on  privity  of  atale.   **■  D*w- 
§  20.  Changing  the  venue  does  not  appear  to  be  practised  _^  Hen*  ft 
in  any  degree  deserving  notice,  in  any  of  the  United  States,  M.  346, 353. 
except  New  York  and  Virginia ;  ana  there  the  principles  of 
the  English  practice,  in  this  respect,  seem  to  be  adopted. 
Darmsdatt  v.  Wolfe. 

§  21.  The  proper  venue  is  stated  in  the  margin  of  the  3WUi.  33s, 
declaration,  and  the  vaiue,  in  the  body  of  the  declaration,  |ntt*"j^ 
was  laid  at  D.,  in  the  county  aforesaid,  when  the  next  ante-  johni.  KM. 
cedent  county  is  W.     Held,  on  general  demurrer,  that  tbe  — 3  D.  ft  E. 
reference  shall  be  to  the  venue  in   the  margin.     A  venue  is  ™'~?h" . 
not  necessary  in  a  plea.   The  venue  in  the  declaration  draws       >*■•'■ 
to  it  tbe  trial  of  every  thing  that  is  transitory.   6  Johns. 
R.  26.    ' 

§  22.  Debt  for  goods  sold  and  delivered,  the  pit.  declared  2  D.  ft  E.38, 
the  deft,  at  W-,  in  the  county  of  Middlesex,  was  indebted  f^_'{ 
to  the  pit.  in  a  certain  sum,  for  goods  sold,  &c.  without  p^y*  e*j<i. 
laying  any  express  contract,  and  place  where  such  contract  174,  caie*. 
was  made.     On  special  demurrer  for  these  causes,  held,  the 
contract  and  venue  well  laid. 

§  23.  The  facts  of  a  plea,  unless  local,  must  be  stated  to 
have  arisen  in  the  county  in   which  the  pit.  has  laid  the  ]83  'Err|^; 
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Ch.  175.    venue.     A  deed  dated  at  a  particular  place  in  England,  is. 
Art.  6.     local. 
v^-v-«w       §  24.  A  declaration  for  stopping  a  watercourse,  not  shew- 
l  Ld.  Raym.  jng  how,  is  bad  on  special  demurrer ;  but  good  after  verdict. 
™"  §  25.  A  demandant  in  formedon,  who  claims  under  a  de- 

Bruce'r  '"      v'8e  w'tn  a  condition,  may  state  the  devise  only,  and  without 
Smith.  the  condition;  that  may  come  from  the  other  side,  or  in 

evidence. 

Loft,  556.         £  26.  Declaration  against  a  corporation  for  not  repairing 

the  banks  of  a  navigable  river,  as  from  time  immemorial 

they  had  been  used  and  ought  to  do,  whereby  the  course  of 

the  river  became  obstructed,  and  the  pit.  was  obliged  to 

carry  his  corn  about.    Second  count  charging  as  above,  and 

that  thereby  he  had  not  sufficient  use  of  the  navigation prtmt 

conmevit   et  debuit.     Judgment  for  the  pit.     Affirmed    on 

error. 

«  Bot.  k  P.        §  27.  The  declaration  stated,  that  in  consideration  the  pit. 

ts^Wwdr.  f^d  sold  to  the  deft,  a  certain  horse  of  the  pit.  at,  and  for  a 

certain  quantity  of  certain  oil,  to  be  delivered  in  a  certain 

time,  which  had  elapsed  before  the  commencement  of  the 

action ;  the  deft,  promised  to  deliver  said  oil,  accordingly. 

Held,  well  enough  after  verdict.     The  declaration  stated 

also,  the  horse  was  delivered.     Lord  Eldon,  C.  J.  thought 

it   bad,  even  after  verdict ;  because  no  value  of  the  horse, 

and  no  quantity  or  value  of  the  oil  were  staled.    Other 

three  judges  thought  it  well  enough. 

10  Co.  so. —      §  28.  Inducement  to  actions  may  be  laid  with  less  certain* 

«L  to!**  '7'  fy  i  as  if  a  man  claim  a  thing  as  appurtenant  to  an  office,  it 

'  is  sufficient  to  allege  it  is  an  ancient  office,  and  need  not 

prescribe. 

L»tch, 159."      fi  29.  So,  in  case  against  an  officer,  for  not  taking  sufficient 

33S°-^2  eia   **"'  "  '*  's  su-->c'ent  t0  say  ne  gave  him  the  usual  fees ;"  for 

Et.  85.  l--e  demand  is  not  for  the  fees ;  but  the  gist  of  the  charge,  is 

not  taking  sufficient  bail. 
SS*J?j  '**'      y  30-  So,  in  case  for  diverting  a  wtUrcourn,  it  is  sufficient 
Com.  D.333.  -°r  lne  p'1,  [0  allege  seizin  for  life,  without  saying  for  his 
-■sdaili-oa,  life,  or  the  life  of  another;  for  the  action  is  for  the  disturbance, 
*08-  and  the  seizin  is  but  inducement :  so,  in  case  for  slandering 

the  pit's,  title ;  but  when  the  matter  laid  in  the  introductory 
part,  is  material,  it  must  be  proved  as  it  is  laid ;  2  Phil.  Ev. 
82;  Bos.  &  P.  463. 
SMod.7i.~.  ^  3j.  Sq^  in  case  for  a  nusance,  it  is  enough  for  the  pit. 
33Q  *  '  to  allege  he  was  possessed  for  a  term  of  years,  without 
stating  when  the  term  began ;  for  the  title  is  only  induce- 
ment to  the  action;  and  Lutw.  120,  he  may  omit  lor  term 
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§  32.  If,  in  a  suit  on  a  bail  bond,  the  court  and  place  of  Oh.  17S. 
the  defl's.  appearance  are  substantially  staled  in  the  pit's.  Art.  6. 
declaration,  it  is  sufficient ;  2  Saund.  60,  a.  6 ;  see  2  Phil.  t-^-v>w 
Evid.  82.  *  Jobn*.  a. 

Declaration  mutt  be  according  to  the  contract.  This  is  a  6EI' 
general  principle,  especially  if  it  be  a  written  one;  see 
American  Precedents,  Rules  in  Declarations ;  especially  page 
39,  Gwinnett  v.  Phillips  &  al. ;  and  Variance,  page  43  ;  and 
Issue,  Ch.  91,  a.  3;  Ch.  179,  a.  9;  Ch.  (84,  a.  8,  9;  Oh. 
139  ;Ch.  153,  a.  9;  Ch.  166,  a.  4. 

§  33.  But  this  rule  does  not  strictly  hold  as  to  every  part  *  Eut,  584, 
of  the  contract;  but  it  is  sufficient  in  declaring  on  a  contract,  J?**^"". 
nnder  seal  or  not,  "to  state  so  much  of  it  as  constitutes  that  l  p^ii. ETidI 
contract,  the  breach  of  which  is  complained  of,  prescribing  ist.— See 
the  duty  to  be  performed,  and  the  time,  manner,  and  other  Cb.177,  a.8, 
circumstances  of  its  performance  j  with  the  difference  only,  "'   *  "*"*' 
that  in  case  of  an  agreement,  not  under  seal,  the  considera- 
tion must  be  stated,  and  no  part  of  the  entire  consideration 
for  any  promise  contained  in  the  agreement,  can  be  omit- 
ted 5"  and  the  court  said,  in  this  action  against  the  proprie- 
tors of  the  Briton  stage  coach,  for  losing  the  pit's,  goods, 
above  the  value  of  £5,  by  negligence,  &c.  "  the  entire  con- 
sideration for  the  promise  to  carry  safely,  viz.  the  delivery 
of  the  goods,  to  be  carried  for  a  reasonable  reward,  to  be 
paid   to  the  carriers,  is  staled."     It  is  not  like  the  case, 
"  where  (he  deft,  in  consideration  of  marriage,  promised  to 
do  several  things,  for  the  non-performance  of  one  of  which, 
the  pit.  brought  his  action  ;  and  declared  as  for  a  promise  to 
do  that  one  thing  only,  without  mentioning  the  other  things." 
There  the  declaration  was  bad ;  for  "  the  pit.  ought  to  have 
set  forth  the  whole  promise,  which  is  entire."    The  marriage 
was  the  consideration  of  the  several  things  to  be  done  ;  and 
if  the  pit.  could  declare  for  one  thing  only,  in  one  action, 
"  the  deft,  might  be  charged  for  the  ttveral  things,  &c.  i.  t. 
in  several  actions." 

§34.  But  in  this  case,  "the  limitation  of  the  carriers' 
responsibility  is  no  part  of  the  consideration,  for  their 
promise  to  carry  safely ;  the  reward  agreed  to  be  paid  them 
being  the  sole  consideration  for  such  promise  on  their  part." 
Hence,  such  part  of  the  contract  as  respects  only  the  liqui- 
dation of  damages,  after  a  right  to  them  had  accrued  by  a 
'  breach  of  the  contract,  is  not  necessary  to  be  stated  in  the 
declaration ;  but  is  only  matter  of  evidence,  to  be  given  to 
the  jury  in  reduction  of  damages ;  "  therefore,  assumpsit 
may  be  maintained  in  common  form  of  declaring  against  a 
carrier,  for  the  loss  of  goods,  which  were  of  above  £& 
value,  and  were  not  in  far.t  paid  for  accordingly,  although  it 
vol.  v.  83 
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Ch.  175.    were  a  part  of  the  contract,  proved  by  general  notice  fixed 

Art.  6.     up  in  the  carrier's  office,  ana  presumed  to  be  known,  and 
«_^-v^»/  assented  to  by  the  pit.  that  the  carriers  would  not  be  accoun- 
table for  more  than  £o,  for  goods,  unless  entered  as  such, 
and  paid  for  accordingly."     Verdict  for  the  pit.  for  £5. 
Judgment  accordingly.    Same  in  Marsden  v.  Gray  &  al. ; 
but  otherwise,  had  this  limitation  gone  to  ail  damages,  instead 
of  damages  ovtr  £s. 
il Bwt,T-iO,      (j  35,  g0)  this  was  case  on  a  warranty  of  a  horse.    Held, 
PhtreiH       where  the  whole  consideration  of  a  promise  is  truly  stated; 
and  also,  all  such  parts  of  the  promise  itself,  the  breach  of 
which  is  complained  of,  it  is  not  necessary  to  state  in  the 
declaration,  other  parts  of  the  promise,  not  Qualifying  or 
varying  in  any  respect. 'the  parts  so  complained  of  as  brok- 
en ;  as  where  the  pit.  declared,  that  in  consideration  of  bis 
redelivery  to  the  deft,  of  an  unsound  horse,  which  he  had 

Ereviouafy  sold  to  the  pit.,  the  deft,  promised  to  deliver  to 
im  another  horse  in  lieu,  &c.  which  should  be  worth  £80, 
and  be  a  young  horse ;  and  then  alleged  a  breach  in  both 
respects.  Held,  sufficient,  though  the  proof  was  not  only  of 
a  promise,  that  the  second  horse  should  be  worth  £80, 
(which  it  was  not,)  and  be  a  young  horse ;  but  also  a  war- 
ranty that  it  was  sound,  and  had  never  been  in  harness. 
This,  it  will  be  observed,  was  not  a  promise  to  do  intral 
things,  as  in  the  cases  cited  in  the  action  nert  preceding ; 
had  it  been,  all  must  have  been  stated.  .  Here  the  promise 
was  of  qualities  in  the  horse ;  worth  £80 ;  young ;  sound, 
and  never  in  a  harness.  Pit.  stated  the  promise  made,  and 
broken  as  to  the  two  first ;  not  the  two  last.  Lord  Ellen- 
borough,  C.  J.  said,  "the  substantial  part  of  this  contract, 
of  the  breach  of  which  the  pit.  complained,  was  that  the 
horse  was  not  worth  £80.  This  he  proved ;  and  whether 
or  not  it  was  sound,  or  had  or  bad  not  ever  been  in  harness, 
was  quite  immaterial  to  this  purpose ;"  and  Le  Blanc,  J. 
said,  the  pit.  stated  the  consideration,  "  and  then  stated 
those  parts  of  the  deft's.  promise,  the  breach  of  which  he 
complained  of,  and  states  those  truly;  (his  is  sufficient,  with- 
out stating  other  parts  of  the  proni.se  irrelevant  to  the 
breach  complained  of."  This  is  rather  a  new  distinction,  and 
seems  to  encroach  a  little  too  much  on  the  well  settled  general 
principle.  The  true  question  was  not,  whether  stating  the 
soundness  of  the  horse,  and  his  never  having  been  in  har- 
ness, was  immaterial  to  the  purpose  of  the  £80 ;  but  whether 
the  contract  declared  on,  and  that  proved,  were  the  same  or 
different.  The  contract  warranted  four  things  or  qualities 
in  the  horse.  The  pit.  stated  it  warranted  too  only,  and 
proved  four ;  so,  he  did  not  prove  the  contract  as  he  laid  it. 
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The  deft,  may  promise  the  pit.  the  horse  is  young  and   Ch.  175. 
sound ;  the  pit.  may  have  no  occasion  to  complain,  the     Art.  6. 
horse  is  not  young,  but  only  that  he  is  not  sound  ;  but  what  v^^-v^^ 
has  thiB  to  do  with  the  well  settled  rule,  the  pit.  must  state 
the  contract  truly  as  it  was  made  ?  It  is  true  this  declaration 
left  no  opening  to  another  action  an  any  other  part  of  this 
promise,  as  all  the  parts  meet  in  one  point. 

§  36.  Action  for  a  vexation*  tuit.  Pit.  stated  he  recovered  3  D»t'«  Ca. 
eoats  in  the  original  vexatious  action  against  him,  then  nl-  411>™ni»-j 
leged  "  that  he  was  unjustly  imprisoned  on  said  suit,  for  the 
space  of  twenty-four  hours,  and  in  defending  the  same,  ex- 
pended large  sums  of  money,  "  to  wit,  the  sum  of  $900,  in 
employing  counsel  to  defend ;  also  the  sum  of  $200,  in  pay- 
ing witnesses,  and  maintaining  them  on  the  trial ;  also  the 
sum  of  $100,  in  making  various  journeys  to  procure  testimo- 
ny, and  attending  on  the  trial ;"  without  showing  that  such 
damages  exceeded  the  costs  recovered.  Held,  this  was  a 
good  declaration,  and  sufficiently  alleging- the  damages. 

§  37.  How  the  pit.  tmut  declare.  SfC.  on  a  contract,  on  which  3  Day'"  Ca. 
he  has  an  election  j  as  where  the  deft,  by  his  note,  promised  3*7,  Town. 
to  pay  the  pit.  $80,  in  good   West  India  rum,  sugar,  or  mo-  WeiC 
lasses,  at  the  election  of  the  payee,  within  eight  days  after 
date."    The  payee  sued,  and  alleged  no  election,  ana  gave 
no  notice  of  any,  and  held,   well;    as  the  promiser  was 
bound  in  all  events,  to  pay  one  of  the  articles  specified, 
within  eight  days,  and    on  failure,  became  immediately 
liable. 

§  38.  In  covenant  of  apprenticeship,  the  best  way  to  de-  *  D»r"  Ca. 
dare  is,  that  the  pit.  u  has  kept  and  performed  all  the  cove-  "ilOJJ"^!* 
nants  in  said  indenture,  on  his  part  to  be  performed."    The  -£.„  ch.  ioi 
distinction  being  where  the  act  done,  involved  in  it  a  ques-  a.  5, ».  49. 
tion  of  law  j  viz.  whether  it  is  done  as  the  law  directs,  the 
quo  modo  must  be  stated ;  but  where  it  is  a  mere  matter  of 
/oef,  a  general  averment  of  performance  is  most  proper. 

When  overseers  of  the  poor  sue  or  are  sued,  the  action  penning*,  6, 
must  be  according  to  the  right ;  not  being  a  corporate  body,  *K,Oonld». 
cannot  be  sued  as  such ;  1  Penning,  6 :  nor  cun  they  sue  as  ti  76^139. 
such ;  272.     If  one  of  them  order  medicine  and  necessa-     '     ' 
ries  for-  a  pauper,  this  overseer  alone  is  liable ;  id. :  and  if 
they  layout  money,  the  town  must  sue;   if.one  advance 
money,  be  must  sue. 

§  39.   What  a  sufficient  description  of  land  in  ejectment.     A  4  Daj'»  Ca. 
description  thus,  "  a  certain  tract  of  land  lying  in  Farming-  «8,  Tolbot 
ton,  on  the  west  side  of  the  river,  bounded  north  on  the  *"  Wta*,*r- 
pit's,  own  land,  easterly  on  Tolcott  mountain  turnpike  road, 
south  on  the  deft's.  own  land,  and  running  westerly  about 
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Ch.  175.  two  hundred  rods,  containing  about  three  acres,"  is  wrf- 

Art.  6.     ficient. 
i_^~v-«n^       §  40.  A  declaration  in  assumpsit,  "  that  the  deft,  received 
Kirby,  90,      of  the  pit.  £29  6s.  Sd.  in  orders  on  the    1».  tax,   which 
?"J!Jir        fle  promised  to  return,  or  account  for,"  is  insufficient,  as  it 
gives  no  rule  to  the  court,  by  which  to  ascertain  the  value 
of  the  orders,  or  by  which  to  assess  damages,  for  not  de- 
livering or  accounting  for  them. 
Kirby,  91,  §  41 .  A  declaration  is  not  good,  if  it  omits  a  material  fact  jas 

^S^kwnT  in  covenant  between  a  minister  and  his  parish,  agreeing  that 
he  should  serve  them  in  that  capacity,  from  the  time  of  his 
instalment  during  his  natural  life,  and  conform  himself  to 
the  system  of  church  government  there  established,  and 
not  vary  or  go  off  from  said  establishment,  without  the  con* 
sent  of  a  majority  of  the  said  church  and  society,  under 
certain  penally,  proportioned  to  the  time  that  should  elapse 
between  the  instalment  and  breach.  The  declaration  stated 
the  time  when  the  covenant  was  made,  and  the  lime  of  the 
breach,  but  not  the  time  of  the  instalment.  Held,  uncertain 
and  bad.  The  time  of  the  instalment  was  a  material  fact  in 
apportioning  the  penalties,  &c. 


§  42.  When  deft,  receives  the  pit's,  money  to  repay  it,  or 
at  factor  to  lay  it  out  and  account  for  the  profits,  if  the  de- 
claration state  the  deft,  received  the  pit's,  money, "  to  bis 
use,  and  to  account  with  him  therefor ;"  this  is  receiving  as 
a  factor,  &c. ;  and  the  declaration  is  bad,  formed  on  an  im- 
plied promise  to  repay. 
3  Day1.  C».  §  43.  What  a  good  averment  of  a  good  deed  tendered.  By 
51B-  contract,  one  party  is  to  execute  a  deed  precedent  to  a  duty 

to  be  performed  by  the  other.  If  sued,  it  is  enough  to  al- 
lege the  tender  "  of  a  good  warranty  deed,  in  every  way 
well  executed,"  without  stating  in  hoc  verba. 

3  John*.  R.  §  44.  Defts.  joined  in  the  writ,  how  severed  in  the  decla- 
53a,  Mont-  ration .  as  where  a  capiat  ad  respondendum  was  issued  against 
fhubrourh  Hasbrough,  and  nine  others,  to  answer  the  pit.  in  a  plea  of 
i.ai.-,  chau-  trespass ;  the  writ  contained  no  nc  etiam  clause',  and  all  the 
cellor  may  defts.,  except  one,  appeared,  being  taken,  and  their  appear- 
Viirims'o/^  ance  wa8  endorsed  on  the  writ,  as  usual,  where  defts.  are 
<er  Tunc  join-  not  held  to  bail.  Held,  any  number  of  (hem  could  be  in- 
■d".  D""j!"   serled  in  one  writ,  and  the  pit.  could  afterwards  declare 

4  Bu.  k  m  ■?a'Mt  tnose  brought  into  court,  severally,  or  against  some, 
24ti  i  but  hii  omitting  others.  In  this  case  the  declaration  was  against  all 
power  dop(  who  had  thus  endorsed  their  appearance,  except  one,  and 
no?"jBdto  objected  as  to  him,  there  was  a  variance  between  the  writ 
came"  j  I  a"d  declaration ;  and  1  Sellon,  355 ;  2  Wife.  85,  were  cited. 
FonbL  5,  fee.  Per  curiam  "  where  the  process  is  not  bailable,  or  the  cause 

of  action  is  not  specified  in  the  writ,  the  pit.  may  join  any 
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number  of  defts.  in  the  writ,  and  declare  aeainst  them  sere-  Ch.  175. 
rally  ;  (here  can  be  no  inconvenience  in  this  practice.  If  Art.  6. 
either  of  the  defts.  is  not  declared  against,  and  he  wishes  to  _^-v-^j 
get  rid  of  the  action,  he  must  proceed  by  obtaining  a  rule 
against  the  pit.,  to  declare  against  him,  or  be  nonsuited." 
The  pit's,  counsel  put  this  case  on  the  practice  of  the  Eng- 
lish Court  of  King's  Bench,  where  he  said  it  bad  been  long 
settled,  that  when  the  deft,  is  once  brought  into  court,  by  the 
process  in  trespass,  you  may  declare  against  him  for  any 
other  species  of  injury;  cited  1  Tidd.  01 ;  22  H.  VI.  24. 
That  the  object  of  the  process  is  merely  to  bring  the  party 
into  court."  *'  In  all  actions  not  bailable,  or  where  the  cause 
of  action  is  not  specified  in  the  writ,  the  pit.  may  proceed 
against  all  or  any  of  the  defts.  brought  into  court ;"  cited  4 
D.  &  E.  £95,  Holland  v.  Johnson  ;  4  D.&  E.  697,  Yardley 
v.  Burgess;  1  Bos.&  P. 49,  Stables  v.  Ashley,  and  1  Camp. 
R.  74. 

§  45.    Changing  the  vtnvt.     This,  in  New  York,  as  in  See»-»,tlf 
England,  seems  to  be  in  the  court's  discretion,  and  therefore,  Ch.  1M, ». 
to  depend  on  circumstances  attending  each  case,   and  of  chan^ingtu 
course,  not  on  any  legal  rules.    The  cases  are  numerous  in  rennc. 
New  York,  as  well  as  in  England,  varying  as  circumstances 
vary;  and  it  is  to  little  purpose  to  be  particular  in  citing 
them.     One  evil  evidently  attends  them ;  that  is,  the  numer- 
ous affidavits  made  by  parties  and  their  attomies,  staling  the 
deponent  believes  this  fact  and  that  fact,  &c. 

As  to  venues,  the  court  has  an  equitable  power,  which  2  John*.  R. 
it  will  exercise  to  promote  the  convenience  of  suitors,  and  463<  Mwn- 
to  save  expeiice  to  the  parties;  and  an  affidavit  to  change  jjj|*'    own" 
the  venve  must  be  positive,  that  the  cause  of  action  arose  in 
another  county.     The  pit*  to  retain  his  venue,  must  not  only 
stipulate  to  give  material  evidence  of  facts,  where  it  is  laid, 
but  also  swear  he  there  has  material  witnesses,  if  the  deft, 
proves  he  has  material  witnesses  in  another  and  distant 
county. 

(/  46.  To  change  the  venue  in   a  transitory  action,  special  1  Csinet'  R. 
cause  must  be  shown,  that  the  cause  of  action  arose  in  the  124jw«xU^ 
county  to  which  the  removal  is  proposed,  and  that  material  ^\a,_a  cab. 
testimony  is  there  to  be  given ;  and  if  the  body  of  the  wit-  R.3l4,?pen- 
neeses  there  reside,  the  court  will  change,  unless  the  pit.  wt  "■  *Jul" 
show  he  has  witnesses  elsewhere.  Deft's.  affidavit,  to  change,  j'^Tc*. 
must  be  positive,  not  to  his  belief ;  2  Johns.  R.  374,  franklin  £40, 374.— 
'  &  at.  v.  Underbill.    Fit.  may  retain  the  vtnw  if  he  stipulate  Coleman, 
to  give  material  evidence  where  he  has  laid  it,  id.;  and  also,  *31' 127- 
swears  he  has  there  material  witnesses ;  2  Johns.  R.  453. 
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Ch.  175.        y  47.  To  change  the  venue  deft,  must  show  some  material 

Art.  7.     fact  in  the  county,  fee.,  to  be  tried ;  1  Johns.  Ca.  393 :  and 

i^^v-^s  must  state  the  number  of  bis  material  witnesses  there ;  4 

Minor  v.        Johns.  R.  481 :  not  changed  if  the  pit.  will  engage  to  bear  the 

2**nwBrth    exPen8es  °f  bringing  the  deft's.  witnesses  from  the  distant 

■.Gilbert      county  ;  4  Johns.  R.  49S :  no  costs  either  side. 

No  coiti  to         §  48.    When  changed,  and  nt  what  cases.     Of  a  promissory 

cither ptrtj;  note;  1  Caines'  R.  107:    on  covenant  of  seizin;  1  Games' 

*  Joan*.  R-     R.  5 ;  may  be  changed  after  issue  joined ;  3  CaineV  R.  I  CM : 

in  an  action  for  a  libel;  3  Johns.  R.  139:  at  any  time  when 

no  delay  is  occasioned ;  3  Johns.  R.  447. 

Art.  7.  The  service  of  the  writ  orprocesi.  This  is  usually 
by  summons,  attachment,  by  arrest  and  imprisonment,  or  ar- 
rest and  bail. 

§  1.  The  kinds  of  process,  as  summonses,  writs,  warrants, 
&c,  and  the  ways  of  serving  them,  a«e  very  numerous  in 
any  one  state  or  government.  Much  more  so  in  many  dif- 
ferent states  and  governments ;  and  much  more  so  in  free 
states,  in  which  they  are  variously  modified  and  adapted,  as 
it  were,  to  the  feelings  and  opinions  of  the  people.  To  con- 
sider them  here  in  detail,  is  as  impracticable  as  useless,  and 
they  have  been  already  considered  in  some  considerable  de- 
gree, in  the  preceding  chapters,  under  the  heads  of  Arrests, 
Attachments,  Bail,  Distress,  Warrants,  Escapes,  Executions, 
Habeas  Corpus,  Imprisonment,  and  False  Imprisonment,  Of- 
ficers, Writs,  &c.  Also,  exemptions  from  arrests,  as  to  times, 
places,  and  persons,  Ch.  65,  art.  4,  5,  6,  7,  &c ;  executors 
and  administrators,  wards,  poor  debtors,  trustees,  senators, 
representatives,  sheriffs,  members  of  corporations,  and  cer- 
tain goods  and  chattels,  stated  in  this  chapter,  as  being  ex- 
empted from  executions,  are  also  -exempted  from  being  at- 
tached or  taken,  in  serving  mesne  process. 

§  2.  Though  the  kinds  of  mesne  process,  and  ways  of  serv- 
ing them,  be  very  numerous,  yet  the  objects  to  be  secured  by 
them,  even  in  different  governments,  are  pretty  much  the 
same ;  that  is,  to  bring  parties  into  courts,  and  before  pro- 
per tribunals  to  answer ;  to  bring  in  witnesses  to  testify ; 
jurors,  and  others,  to  serve  in  the  administration  of  the  laws ; 
some  by  mere  notice,  or  warning,  to  appear,  or  by  being 
summoned  to  be  at  the  place,  and  at  the  time  appointed  in 
the  process  issued  and  served  :  others  by  being  arrested  and 
held  to  bail,  or  imprisoned,  to  secure  such  appearance ;  and 
others,  by  having  their  property  attached  or  seized,  and  se- 
cured, to  ensure  such  appearance,  and  to  answer  the  final 
judgment ;  and  sometimes  by  proceeding  in  rem. 

Hence,  almost  all  mesne  process  may  be  resolved  into 
three  sorts:    1.  Mere  summonses  to  appear:  2.  Arrests  of 
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iodie*  of  persons,  and  binding  them  by  obligation,  or  holding   Ch.  175. 
them  in  prison  to  appear :  or  3.  Attaching  or  taxing  their  at-      Art.  8. 
tachable  property,  as  a  pledge,  and  holding  it  by  public  an-  _r  .  ~x_  ■ 
tbority,  and  in  legal  custody,  as  security,  and  summoning 
these  persons  to  appear.    Hence,  our  general  inquiry  is,  in 
what  cases,  and  bow,  summonses  only  are  to  be  served;  in 
what  cases,  and  how,  arrests  are  to  be  made,  and  bail  receiv- 
ed ;  and  bow,  and  in  what  cases,  property  is  attachable,  at- 
tended with  notice  or  summons,  to  appear  as  directed  in  the 
precept  or  process. 

Art.  8.  Summonses,  &c.     §  1.  Almost  ever  since  the  first  Aiheriffmaj 
settlement  of  Massachusetts,  the  forms  of  summonses  original ;  «r»*hiiown 
of  writs  and  summonses,  and  of  executions,  have  been  pre-  JJJ"  ^  *" 
scribed  by  statutes,  as  well  in  cases  before  justices  of  the  bail  be  ta- 
peace,  as  in  courts:  these  forms  have  ever  been  nearly  the  ken,4John». 
same.     This  has  been  the  case  in  most  of  the  other  British  R'  486' 
colonies,  now  United  States. 

§  2.  This  is  the  last  act  prescribing  these  forms,  generally ;  Hut.  act, 
the  original  summons,  like  the  writ  and  summons,  and  exe-  ^jJ^L80, 
cution,  is  in  the  name  of  the  commonwealth ;  formerly  in  that  .mtu'tei  *■  to 
of  the  king,  attested  by  the  chief  justice  of  the  court,  and  proce**  and 
signed  by  the  clerk,  who  affixes  the  court's  seal.  And  if  pr«»«iu>p 
from  a  justice  of  the  peace,  it  is  signed  by  him,  as  such,  and  Maine  In 
his  seat  affixed,  and  is  in  this  form,  and  nearly  in  this  has  it  March,  loai, 
ever  been;  lorat'l:—  no  material 

§3.  Commonwealth  of  Massachusetts,  "iteration.. 

S—  as.  To  the  sheriff  of  the  county  of  — ,  or  his  de-  l  Johni.  R. 
puty,  greeting :  We  command  you,  that  you  summon  A  B,  SSSMK 
of  C,  (addition,)  if  he  may  be  found  in  your  precinct,  to  ap-  [aautjmuj 
pear  before  our  justices  of  our —  court  of-—,  lobe  ■etreproceu 

hoiden  at ,  within  and  for  our  said  county  of      -  ,  on  node*  the 

Tuesday  of ;  then  and  there  in  our  said  court,  to  J*  JJJtrf 

answer  D  E,  of  R,  (addition,)  in  a  plea  of ,  [here  is  in-  th'  county. 

serted  the  pit's,  declaration}— -To  the  damage  of  the  said  D 

E,  as  he  saith,  the  sum  of ,  which  shall  then  and  there 

be  made  to  appear,  with  other  due  damages ;  and  have  you 
there  this  writ,  with  your  doings  therein.     Witness,  E.  H., 

Esquire,  at  — — ,  the day  of ,  in  the  year  of  our 

Lord .  A.  D-,  clerk. 

§  4.  This  short  summons  has  served  ever  since  about  1 636,  See  »anj 
in  a  multitude  of  cases,  to  bring  the  defis.,  in  civil  actions,  11^f^!°",,I  rf 
into  court ;  and  if  necessary,  may  be  also  directed  to  and  WX  tt  , 
served  by  a  coroner,  or  a  constable,  in  certain  cases.    The  10  Wentw! 
form  of  this  original  summons,  is,  in  substance,  the  same,  in  15!^S»*3S' 
justice  cases,  and  is  used  where  the  deft's.  body  is  not  liable  w  360' 
to  be  arrested,  as  those  of  heirs,  executors,  administrators, 
and  guardians,  generally ;  members  of  corporations ;  usually 
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Ch.  175.   in  all  actions  to  recover  possession  of  land;  where  persons 
Art.  8.     are  sued,  exempted  from  arrest,  as  before  enumerated  in  sec- 
t.^-v-tw  lions  65,  75,  &c. 

§  5.  Our  writ  of  attachment,  (commonly  called,)  differs  in 
substance  from  this  original  summons  only  in  this :  the  officer 
is  directed  in  the  writ,  to  attach  the  goods  or  titaUoi  the  deft., 
to  an  amount  the  pit.  names,  and  for  want  thereof,  to  take 
the  body  of  the  deft.,  and  keep  him  safely,  (o  have  him  be- 
fore the  court,  &c.,  or  justice  of  the  peace,  &c.,  as  the  case 
is.  But  notwithstanding  this  form,  the  pit.  may,  if  he  pleases, 
direct  the  deft's.  body  to  be  arrested,  or  taken,  in  the  first 
instance,  without  any  regard  to  attaching  property ;  but 
when  the  form  of  attachment  issues,  it  is  accompanied,  or  sea- 
sonably followed,  by  a  short  summons,  in  form  prescribed 
by  the  same  statute,  delivered  to  the  deft,  by  the  officer,  and 
directed  to  the  deft.,  or  one  to  each  deft.,  if  there  be  two,  or 
more,  commanding  him  to  appear  at  the  court,  &o,  express- 
ing his  goods  are  attached,  &c,  attested  and  signed,  and 
3  Dav'aCa.  sealed  as  the  writ  or  original  summons  is ;  not  sufficient  to 
***■  serve  a  private  member  of  a  corporation. 

§  6.  These  few  simple  forms  serve  in  ninty-nine  cases  in  a 
hundred,  in  our  practice,  in  mesne  process,  in  civil  suits;  in- 
deed, in  all,  except  rarely  a  case  in  which  some  other  form 
is  prescribed  by  statute,  as  in  cases  of  flowing  land,  and  of 
replevins,  before  stated. 

§  7.  This  same  act  prescribes  the  form  of  our  writ  of  scire 
facia*,  which  is  a  mere  summons,  directed  as  above,  to  offi- 
cers, to  summon  the  deft,  to  appear  at  the  court,  &c. ;  recit- 
ing, however,  the  former  judgment,  or  some  transaction,  as  is 
the  case,  that  must  necessarily  precede  the  teirt  facias ;  also 
forms  of  subptenas  to  witnesses. 
Usui,  acu,         §  8.  Id  general  there  are  three  rules  as  to  the  time  for 
*5J** J0' .   serving  all  these  processes :  1.  If  against  corporation.'!,  thirty 
asfnae  •      ''V  °efore  lne  coutt,  including  in  the  computation,  the  day 
Hut.  act,     of  the  service,  and  excluding  the  day  of  the  return :  2.  When 
Julys,  1782;  against  individuals  by  name,  fourteen  days  before  the  court, 
MwA^'      "court  process :  And  3.  If  before  justices  of  the  peace,  seven 
1784.      *     days  before  the  court,  by  the  same  rule  of  computation.    In- 
quests of  office,  thirty  days;  3  Cranch,  241,  242. 
Man.  act,  §  9.  This  statute  provides,  (sect.  8,)  that  wben  any  suit  is 

tSSi  commenced  against  a  corporation,  a  copy  of  the  writ,  or  ori- 

ginal summons,  or  such  other  legal  process  as  may  he  against 
it,  shall  be  left  with  the  clerk,  £c,  if  a  town  is  sued,  &c,  or 
with  some  suitable  officer  or  member,  as  the  case  is,  thirty 
days,  at  least,  before  the  day  of  the  silting  of  the  court  to 
which  the  same  is  returnable :  this  day  is  the  return  day. 
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§10.  This  act  provides,  that  every  coroner,  within  his   Ch.  175. 
county,  "  shall  serve  all  writs  and  precepts,  when  the  sheriff,     Art.  8. 
or  either  of  his  deputies,  shall  be  a  party  to  the  same ;"  and  \_^-v-^^ 
being  a  member  of  any  corporation,  suing  or  sued,  has  been  Mui.  act, 
always  construed  being  a  party  (hereto.    Sheriffs,  deputy-  ^^  n*w 
sheriffs,  coroners,  and  constables,  are  authorized  to  make  act,  June  13, 
service  and  return  of  all  writs  and  processes  to  them  duly  1817. 
directed,  in  which,  towns  or  districts,  of  which  they  are  inha- 
bitants, are  parlies  or  interested ;  any  law,  usage,  or  custom, 
to  the  contrary,  notwithstanding. 

§  1 1.  This  act  provides,  (sect.  1,)  "  that  when  the  goods  or  ?"■  ■f*' 
estate  of  any  person  shall  be  attached,  at  the  suit  of  another,  "b-,V"w- 
in  any  civil  action,  a  summons  in  form  prescribed  by  law, 
shall  be  delivered  to  the  party  whose  goods  or  estate  are  at- 
tached ;  or  left  at  his  or  tier  dwelling-house,  or  place  of  last 
and  usual  abode,  fourteen  days  before  the  day  of  the  sitting 
of  the  court,  where  such  attachment  is  returnable ;  and  in 
case  the  deft,  was  at  no  time  an  inhabitant  or  resident  within 
this  commonwealth,  then  such  summons  to  be  left  with  his  or 
her  tenant,  agent,  or  attorney;  and  the  serving  thereof  in- 
eitber  case  is  to  be  certified  by  a  sworn  officer,  or  by  affida- 
vit made  in  court,  by  the  person  that  delivered  the  same, 
end  by  one  other  creditable  witness,  then  also  present;  other- 
wise the  writ  shall  abate." 

§  12.  Section  2,  said  act,  provides,  "that  in  all  suits  where 
the  process  is  by  original  summons,  as  against  executors,  ad- 
ministrators, or  guaraians,  in  ejectment,  dower,  scirt  facias, 
error,  review,  and  in  all  other  civil  actions,  wherein  the  law 
does  hot  require  a  separate  summons  to  be  left  with  the  deft., 
the  service  thereof,  by  the  proper  officer,  shall  be  good  and 
valid  in  law,  either  by  reading  his  writ,  or  original  summons 
to  the  deft.,  or  by  leaving  a  true  copy  thereof  at,his  or  her 
house  or  place  of  last  and  usual  abode,  attested  by  such  offi- 
cer, fourteen  days  before  the  day  of  the  court's  sitting,  where* 
to  the  same  process  shall  be  returnable." 

§  13.  Third  section  provides  as  the  first,  if  the  deft,  was 
at  no  time  an  inhabitant  or  resident  in  the  state,  and  the  pro- 
cess be  by  original  summons,  the  service  to  be  by  the  officer's 
leaving  an  attested  copy,  or  reading  the  summons,  with  the 
deft's.  tenant,  agent,  or  attorney,  fourteen  days,  &c. 

614.  Fourth  section  provides,  "  that  in  actions  of  dower, 
and  other  real  actions,  wherein  it  shall  so  happen,  that  the 
possession  of  lands  or  buildings  shall  be  demanded  in  the 
writ,  not  of  ihe  tenant  in  actual  possession  or  occupation 
thereof,  in  addition  to  a  service  on  the  deft,  in  the  writ  or 
summons  as  aforesaid,  there  shall  be  a  service  on  such  tenant 
or  occupant  in  possession,"  fourteen  days,  be.,  by  (be  offi* 

vol.  v.  84 
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Cs.  1 75.  cer's  reading  or  leaving  a  copy,  &c.,  at  his  "  house,  or  place 
Art.  8.  of  usual  abode,  on  the  premises,"  &c.,  certified  by  the  pro- 
\^*v~^->.  per  officer,  &c. 

§15.  Fifth  section  provides  for  continuing  the  action  when 
the  deft.,  or  all  the  defts.,  are  out  of  the  slate  at  the  service 
of  the  writ,  giving  bonds,  &c. ;  also,  for  summoning  the  deft. 
when  oat  of  tki  stale,  thirty  days  before  the  court ;  this  must 
be  by  an  officer  of  the  place  where  the  deft,  is,  and  return 
by  him,  and  the  service  proved  by  the  deposition  of  an  inha- 
bitant of  the  state  where  the  action  is  brought. 

§  1 6.  Sixth  section  provides,  that  joint  obligor*,  &c.,  be 
considered  as  summoned,  when  those  of  them  in  the  state  are 
notified,  &c.,  and  others  of  them  be  mtkout  the  common- 
wealth, having  estate  in  it,  but  no  tenant,  agent,  trustee,  or 
attorney  in  it,  and  this  estate  may  be  attached,  &c,  one  con- 
tinuance, unless  personal  notice  to  those  absent. 

§17.  Section  seven  repeals  acts  passed  1700,  1736,  on 
these  subjects ;  must  be  served  on  all  the  defts.  described  as 
residing  on  the  estate ;  Kirby's  R.  4. 

§  1 8.  Writs  of  scire  facias,  in  all  cases,  are  served  in  the 
same  manner,  thirty,  fourteen,  and  seven  days,  as  the  case  is, 
and  by  reading  them  to  the  deft.,  giving  him  an  attested 
copy,  or  by  leaving  one  at  his  last  and  usual  place  of  abode. 
These  are  the  cases  and  ways  in  which  process  is  usually 
served.  There  are  a  few  cases  specially  provided  for  by 
certain  statutes,  as  audita  querela,  replevin,  &c.,  but  in  these 
cases  the  service  is  almost  invariably,  on  the  principles 
above  stated,  as  to  time  and  manner. 

§  19.  In  the  service  of  mesne  process,  to  bring  in  parlies, 
many  questions  may  arise  as  to  arrests,  who  may  be  arrested, 
and  in  what  manner,  properly  considered  under  the  head  of 
arrests ;  so,  as  to  ball  on  mesne  process ;  so,  as  to  attach- 
ments of  properly,  it  is  often  a  question  what  may  be  attach- 
ed, and  when  a  legal-  attachment  is  made,  properly  consider- 
ed under  the  head  of  attachment,  as  to  which  we  nave  but  a 
few  reported  decisions. 

§  20.  By  this  act,  section  ninth,  "  no  person  shall  serve  or 
execute  any  civil  process,  from  midnight  preceding  to  mid- 
night following  the  Lord's  day,"  but  the  service  is  void,  and 
the  person  serving  the  same,  is  liable  for  damages  to  the  ag- 

?ieved  party.  This  has  ever  been  the  law  in  this  state, 
he  restriction  is  confined  to  civil  process.  In  Connecticut, 
is  from  day  break  to  day  light  closed :  decision  A.  D.  1818. 
See  3  Johns.  R.  257:  as  to  Sunday,  Mass.  act,  March  8, 
1793.  See  Ch.  €5,  a.  4  ;  Ch.  150,  a.  2;  Cb.  204,  a.  9. 
ft  Com.  D.  §21.  The  service  must  be  fair  and  open,  to  be  good;  hence, 
4i5,  plead,  jf  the  summons,  fee.,  be  left  where,  probably,  it  will  not  be 
found,  the  service  is  bad.      ■  ■ 
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Can  a  deputy-marshal  plead  in  abatement,  the  capias  was  Ca.  175. 
not  served  on  him  by  a  disinterested  person  1  3  Cranch,  496,  Art.  9. 
Knox  v.  Summers.  i.^-v-^y 

Art.  9.  Endorsement  of  writs,  or  endorsements.     §  1.  This  Man.  act, 
act  provides,  "  that  all  original  writs,  issuing  out  of  the  Su-  S**4*7  ^'. 
preme  Judicial  Court,  or  Court  of  Common  Pleas,  shall,  be-  Maine  slot, ' 
fort  (hey  art  served,  be  endorsed  on  the  back  thereof,  by  the  Ch.  59. 
pit.  or  pits.,  or  one  of  them,  with  his  Christian  and  surname, 
if  he  or  (hey  are  inhabitants  of  this  state,  or  by  bis  or  their 
agent  or  attorney,  being  an  inhabitant  thereof;  and  when  the 
pit.  is  not  an  inhabitant  of  this  commonwealth,  then  his  writ 
shall  be  endorsed  in  manner  aforesaid,  by  some  responsible 
person,  who  is  an  inhabitant  of  this  commonwealth."    And 
the  court,  on  motion,  may  require  a  new  endorser,  where  the 
agent  or  attorney  endorsing  the  writ,  is  not  of  ability,  &c. : 

ETt.  failing  to  procure  such  new  endorser,  becomes  nonsuit, 
ut  without  costs :  "  and  the  pit's,  agent  or  attorney,  who 
shall  so  endorse  his  name  upon  an  original  writ,  snail  be 
liable  in  case  of  the  avoidance  or  inability  of  the  pit.  to  pay 
the  deft,  all  such  costs  as  he  shall  recover,  and  to  pay  all 
prison  charges  that  may  happen  where  the  pit.  shall  not  sup- 
port his  action."  Property  attached  is  held  thirty  days  only 
after  final  judgment,  to  be  taken  in  execution.  As  "to  the 
special  endorsement  of  a  writ  on  a  probate  bond,  see  Debt 
on  Probate  Bonds. 

§  2.  In  this  action  it  was  decided,  that  the  want  of  an  en-  2  m»m.  R. 
doraement  on  an  original  writ,  by  the  pit.,  or  his  attorney,  MS,  ^J'f" 
must  be  pleaded  in  abatement,  the  return  term ;  or  perhaps  J?*^' 
this  term  the  deft,  may  move  the  pit.  become  nonsuit. 

§  3.  Writ  on  a  probate  bond,  by  judge,  &c. ;  treasurer  of  Paine  t.Gill, 
the  state  specially  endorsed  it.     Held,  his  successor  in  of-  ?JJ?MI"  B* 
Gee  might  substitute  his  name  as  such  endorser. 

§  4.  Held,  the  endorser  of  an  original  writ  is  a  competent  7  Han.  R. 
witness  for  the  original  pit.  in  the  review ;  and  the  court  will  5s,  E1J  *  *•■ 
not  change  an  endorser  of  a  writ  without  the  deft's.  consent.  r„[^X 
§  5.  In  this  case  the  plu  had  endorsed  the  original  writ,     „      R 
then  not  having  any  fixed  residence  in  the  state ;  and  after  273,  ojite'ad 
the  commencement  of  the  action,  absconded,  and  left  the  •.SbedfcaL 
state.    On  motion  of  the  defts.,  the  court  ordered  a  new  en- 
dorser to  be  procured,  on  affidavit  of  the  fact. 

§  6.  Held,  the  endorser  of  an  original  writ  is  not  answers-  s  Han.  R. 
ble  to  the. deft,  for  costs  taxed  for  him,  pursuant  to  statute,  *^°i  r*ir" 
1 803,  Cb.  1 55,  s.  5,  where  the  pit.  having  appealed,  recover^  ,,x0wn»en<l. 
ed  judgment  for  less  than  $50,  and  costs  are  given  (o  the 
deft.     Held,  on  a  writ  of  scire  facias,  against  the  endorser ; 
the  original  pit.  was  committed,  and  took  the  poor  debtor's 
oath,  and  was  unable  to  pay  ;  endorser  not  liable,  because 
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Ch.  1 75.  the  pit.  did  support  his  action,  though  not  recovering  j$50 ; 
Art.  10.    by  a  special  statute  he  was  liable  to  costs. 
t^-v-^'       §  7.  This  was  scire  facia*  against  the  endorser  of  a  writ, 

10  Mus.  R.   and  the  original  pit.     Dickerson  became  nonsuit.     Held,  his 

fwhwH*0*   endor9er  was  Iia*>le- 

a  m»h."!i.'         *  w"t  °f  replevin  must  be  endorsed ;  see  Replevin. 

109.  If  one  endorse  bis  name  only,  he  is  estopped  to  deny  he 

«M(vihIhi   en^orscd  ■•  tne  p'1'8,  agent.     Writ  on  custom-house  bond 

TOjOiibert i  musl  ^  8eryed  fourteen  3aT8) ^ .  s  Cranch,  241 . 

6  Mus  Ft  §  "■  ^  n'a  was  *etn  fac*at  against  the  endorser  of  an  origi- 

4M,  Rugs1'"  na'  wr>'*     Held,  be  was  not  liable  to  the  deft,  for  costs,  «»- 
•-  We*.  jess  execution  be  sued  out  within  one  year,  against  the  pit., 

(  adjudged  to  pay  costs,  and  be  avoid  it,  or  be  committed  to 
prison  upon  it ;  one  of  which  facts  must  be  alleged  in  a  scire, 
facias,  brought  against  such  endorser  for  the  costs.  The  en- 
dorser is  a  mere  surety,  and  the  deft,  recovering  costs,  ought 
to  use  due  diligence  to  get  them  of  the  original  pit-,  and  he 
must  avoid,  or  be  unable  to  pay.  Nm  at  inventus  returned 
on  the  execution  against  him,  is  conclusive  evidence  of  avoid- 
ance. So  is  a  return,  arrested  and  committed,  prima  fade 
evidence  of  inability  to  be  controled  only  by  evidence  he 
has  satisfied  the  execution. 
8  Mm.  R.        fi  9.  The  original  writ,  prosecuted  by  a  corporation,  was 

■a^Tan!!*"  endorsed  thu8i  the corporation,  by  A  B.     Held,  a  suf- 

Corporation   ficieni  endorsement ;  and  there  is  the  same  remedy  against 
*■  Tnfu.        the  endorser,  as  if  he  had  written  his  name  only :  he  is  liable. 

11  Ma».  R.       §10.  In  May,  1807,  the  pit.  recovered  judgment  in  this 
4lWu!flmn    court  aSa'nst  one  Enrl  -Aldm,  for  |60  37  cents,  costs  of  suit; 

nm.  execut[on  jggye^  arKj  he  was  committed  to  gaol,  and  took  the 
poor  debtor's  oath;  and  said  judgment  was  not  satisfied. 
Washburn  endorsed  the  writ  of  Alden,  &c. ;  and  August, 
lfil2.  Miller  sued,  &c,  scire  facias  against  Washburn;  and 
held  liable,  though  this  scire  facias  was  not  sued  out  within 
a  year  from  the  judgment,  as  the  deft,  contended  it  should 
have  been. 

§  11.  What  is  a  good  service  on  the  tenant  fn  ejectment; 

see  1  Bos.  &  P.  384  ;  4  Bos.  &  P.  308 ;  2  Wils.  263 ;  l  H. 

Bl.  644;  SStra.  1064;  4  Bos.  &  P.  293;  1  Bos.  &  P.  369, 

385;  1  W.  Bl.  290;  2  Burr.  1116,  1181;  Barnes,  175,  180, 

190;  2B«s.  &  P.  120. 

13  Htti.  R.        When  the  original  writ  is  endorsed  by  an  attorney,  he 

***]  c,ii-     cannot  be  discharged  and  another  substituted  in  his  place, 

writ  e.  Lo-    w;th0ut  the  deft's.  consent. 

Art.  10.  Return  on  the  writ,  4-c.  §  1.  As  every  precept 
In  mesne  process  is  to  bring  a  party  into  court,  and  the  court 
ought  to  be  informed  if  he  has  been  duly  summoned,  or  serv- 
ed with  the  process ;  and  the  officer's  return  is  generally  the 
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only  regular  evidence  of  the  fact,  it  follows,  of  course,  there  Ch.  175. 
must  be  a  return  of  mesne  process.  This  return  has  been  Art.  10. 
considered  already  in  Ch.  65,  a.  9,  head  Fake  Return.  ^**-v~^' 

§  2.  In  every  case  the  officer  must  not  only  sign  his  name 
to  his  return,  but  add  his  office,  as  sheriff,  coroner,  deputy- 
sheriff,  or  constable  of,  Ate. ;  and  every  return  briefly  states 
the  facts  that  take  place  in  serving  this  process,  so  that  the 
court  may  see,  from  the  return,  the  service  has  been  accord- 
ing to  law. 

§  3.  The  law  has  varied  as  to  process,  and  the  returns  of 
it.  Anciently  in  England,  as  also  in  Rome,  in  the  cases  of 
injuries  without  force,  the  process  was  summons,  attachment 
of  estate,  and  distress  infinite,  operating  wholly  on  the  par- 
ly's property  as  now  in  our  cases  in  which  his  body  is  ex- 
empted from  arrests.  As  feudal  principles  were  adopted,  the  3  Bl.  Com. 
hody  of  the  feudatory  was  not  liable  to  be  attached  for  inju-  *•'» aaa- 
ries  merely  mvil,  lest  thereby  his  lord  should  be  deprived  of 
his  personal  services;  but  for  injuries  accompanied  with 
force,  the  law  to  punish  the  breach  of  the  peace,  and  to  pre- 
vent its  disturbance  in  future,  provided,  also,  a  process 
against  the  deft's.  person  or  body,  in  case  he  neglected  to 
appear  upon  the  former  process  of  attachment,  or  had  no 

E'operty  whereby  to  he  attached.  But  in  modern  times,  in 
ngland,  by  reason  of  several  statutes,  and  some  alterations 
in  practice,  a  capiat  against  the  party's  body  may  be  had  in 
almost  every  case,  whether  torts  or  contracts;  and  it  is  now 
usual  there  to  issue  the  capias  in  the  first  instance,  and  a  fic- 
titious original  is  afterwards  drawn  up. 

§  4.  There  never  has  been  any  fictitioui  original  in  this 
state,  if  in  any  of  the  United  States,  as  appears  above ;  so  no 
return  supposed  on  a  fictitious  original.  Before  magna  char-  3  EUk.  ISA. 
to,  the  king  had  execution  against  the  hody,  land*  and  goods ; 
by  that,  lands  were  exempted  where  mere  was  sufficient 
estate  besides ;  but  a  subject,  for  debt  or  damages,  could 
only  take,  at  common  law,  goods  or  chattels :  so,  yet,  in  some 
of  our  states. 

§  ft.  By  this  act,  a  confession  writ,  issuing  from  a  justice,  Mm*,  act, 
ran  into  any  county  in  the  commonwealth.     So,  a  writ  issu-  ff^"711' 
Ing  from  the  Common  Picas,  has  at  all  times  done  the  same,  fe„i„n  acti- 
especially  on  statutes  of  1699,  and  Mass.  act,  July ,3,  1789;  Maine  act,  ' 
and  such  writ  or  process  has  been  served  and  returned  by  Cb- 2W* 
the  officer  of  any  counly  in  the  state :  being  so  served  and 
returned  in  this  state,  the  deft,  has  ever  been  bound  to  ap- 
pear at  At  return  of  the  writ;  that  is,  usually  the  first  day  of 
the  court's  sitting,  and  he  may  have  been,  and  may  be,  de- 
faulted any  time  after  the  court  has  met.     But  in  England  3  Bl.  Com. 
he  may  appear  four  days  after  the  return  of  the  writ.  *w* 
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Ch.  175.       If  the  officer's  return  of  the  writ,  &c.,  in  mesne  process, 
Art.  11.    be  not  legal,  the  deft,  has  day  in  court  to  take  advantage  of 
^^-v-^^   bis  bad  return,  usually  by  plea  in  abatement.     But  if  a  writ 
or  process  has  been  well  served,  an  objection  to  the  officer's 
return  usually  ends  in  the  court's  permitting  him  to  mend  his 
return. 
•  Mm.  ft-         §  6.  In  this  case  a  writ  of  review  was  served  and  returned 
zi7.  Camp-  by  an  officer  to  whom  it  was  not  directed,  and  the  court  per- 
fcell ».  siile«.  mjue<j  (j,e  p]t,  to  amend,  by  inserting  a  direction  to  thje  she- 
riff who  served  it. 

Officer's  return  not  traversable;  see  Stayton's  case,  Cb. 
65,  art.  9. 
10Eut,73,       §7.  A  sheriff  justifying  in  trespass,  under  a  writ  of  fieri 
^^eye"  facias,  need  not  shew  its  return,  the  distinction  in  this  respect 
being  between  justification  under  mesne  process,  and  under 
process  in  execution ;  this  must  mean  where  the  execution  is 
not  required  by  law  to  be  returned. 
5  Co.  36, 6.        §  8.  If  the  sheriff  make  return  where  it  should  be  by  the 
coroner  or  conveno,  it  is  void,  and  not  amendable ;  but  where 
l  Salic.  368.   a  devastavit  by  two  executors  is  suggested,  the  sheriff  returns 
an  inquisition  as  to  one,  and  is  silent  as  to  the  other,  it  shall 
be  amended,  but  not  if  he  make  no  return.     What  a  suffici- 
ent non  tst  inventus,  Ch.  177,  art,  9,  sec.  61. 

Art.  1 1 .  Pit's,  entry  of  his  action  and  discontinuance  of  it. 
§  1.  Regularly,  the  pit.  must  enter  his  action  on  the  clerk's 
docket,  in  court,  on  the  return  of  the  writ,  the  first  day  of 
the  court's  sitting ;  for  on  that  day  the  deft,  is  summoned,  or 
held  to  appear,  and  answer:  the  court,  however,  may  give 
the  pit.  leave  to  enter  it  afterwards,  on  reasonable  terms. 
By  rule  of  Supreme  Judicial  Court,  May,   1779,  no  entry 
after  three  o'clock,  first  day. 
Man.  met,         §  2.  This  act  provides,  "  that  no  action  shall  be  entered  at 
J«]y3, 17W,  any  Cnm  of  Common  Pleas,  after  the  first  day  of  the  sitting 
thereof;  and  all  pleas  in  abatement  to  the  writ,  and  demur- 
rers to  declaration,  shall  be  made,  signed  and  filed,  before 
the  jury  is  empanneled ;"  but  provides  also,  for  accidents 
and  inevitable  misfortune  that  may  prevent  the  pit.  so  enter- 
ing his  action.     The  practice  is  usually  for  the  attorney  to 
furnish  a  list  of  bis  entries  to  the  clerk,  the  first  day  of  the 
court,  who  makes  his  entries  on  his  dockets,  as  fast  as  the 
other  business  in  court,  and  circumstances  will  allow, 
s«e  Ducon-      §  3.  This  statute  rule,  as  to  entries,  is  so  plain,  that  no  ob- 
tSt's***     8crvat'ons  neec*  be  made  upon  it ;  and  as  to  inevitable  mis- 
•7,  in*  isV,  fortune  and  accidents,  which  may  prevent  a  compliance  with 
155.  it,  they  are  such  as  the  judges  consider  and  decide  tipon,  ac- 

cording to  their  discretion. 
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§  4.  Discontinuance  of  the  pW*.  action.  By  this  act,  sect.  Cm.  1 75. 
9,  old  law  revised,  it  is  enacted,  "  that  when  any  pit.  shall,  Art.  11. 
in  any  stage  of  his  action,  become  nonsuit,  or  discontinue  bis  ^^w/ 
suit,  the  deft,  shall  recover  his  costs  against  him ;  and  that  in  Man.  act, 
all  actions,  as  well  those  of  qui  Jam,  as  others,  the  party  ^S^m"*0, 
prevailing  shall  be  entitled  to  his  legal  costs  against  the  act  £h.  5ft. 
other." 

§  5.  This  section  clearly  recognizes,  that  the  ph.,  in  any 
stage  of  his  action,  may  become  nonsuit,  or  discontinue  his 
suit,  he  paying  costs  to  the  deft.  This  general  rule,  how* 
ever,  must  have  some  exceptions :  two  questions  on  this  head 
arise :  1.  What  is  a  discontinuance :  2.  In  what  stage  of  bis 
suit  may  the  pit.  discontinue. 

§6.  7.  1.  The  pit.  may  undoubtedly,  by  a  single  act,  dis- 
continue his  whole  action,  by  leave  of  court,  usually  pro 
forma ;  by  having  an  entry  made  by  the  clerk  on  his  docket, 
the  pit.  discontinues  his  suit. 

§  8.  But  the  pit.  frequently  discontinues  his  suit  when  he 
does  not  intend  it,  and  this  by  some  false  step  in  his  proceed- 
ings.   Hence,  it  has  been  decided,  that  if  there  has  not  been  Roi.  Abr. 
a  regular  continuance  from  term  to  term,  (the  term  being  486.-4  Sac. 
but  one  day  in  law,)  to  final  judgment,  there  is  a  discontmu-  i^'^6' 
once,  and  the  pit.  must  begin  anew ;  and  the  court  can  de-  wn».  i87. 
termine   nothing  in  the  absence  of  the  parties,  (except  on 
defaults.) 

§  9.  If  there  be  a  wrong  prayer  of  judgment  in  a  repli-  s*!*-  Vfi — 
cation,  it  is  a  discontinuance.     Bisse  v.  Harcourt.  u  Mod>  34- 

§  10.  Replevin  for  taking  cattle  in  too  places;  the  deft.  8*lk.  170, 
avowed  as  to  one ;  the  pit.  demurred.    Held,  it  was  a  dis-  iS""^1?" 
continuance  as  to  one  place ;  and  it  was  said,  if  a  plea  begin  47.^4^0  62! 
with  an  answer  1o  the  whole,  but  in  truth  the  matter  pleaded  1  EiP.i47.- 
be  but  an  answer  to  part  only,  the  pit.  may  demur ;  for  the  '  Id-  Kaym. 
whole  plea  is  naught ;  but  if  it  begin  only  as  an  answer  to  J1BL^Jfcent 
part,  and  is  so  in  fact,  the  pit.  must  take  judgment  for  the 
rest  by  nil  dicit ;  for  if  he  demur,  his  whole  action  is  dis- 
continued ;  but  then,  if  the  plea  cover  but  a  part,  and  the 
parties  be  at  issue ;  yet  if  it  be  a  record  of  the  same  term, 
the  pit.  may  have  judgment  by  nil  dicit  for  the  rest ;  but  is 
no  nil  dir.it,  if  any  part  of  the  plea  answer  the  whole. 

§  11.  It  is  stated  that  a  demurrer  to  a  demurrer,  is  a  dis-  Salk.  310. 
continuance ;  but  quere,  if  special,  and  for  special  causes 
stated. 

§  12.  Assumpsit  for  £65,  on  a  note.     Plea,  a  bond  given  St™-  303.— 
and  accepted  for  said  £60.    The  pit.  demurred.    This  is  no  \***-  Abr" 
discontinuance  ;  for  the  plea  is  pleaded  as  to  the  whole  ;  and 
if  a  matter  be  pleaded  as  to  part,  though  in  fact  : 
to  the  whole,  a  demurrer  is  a  discontinuance. 
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Ch.  1 75.  $  13-  So,  if  the  deft,  vouch  for  part,  and  say  nothing  as 
Art.  11.  to  the  rest,  and  the  pit.  do  not  pray  seizin  of  the  rest,  is 
\^~*s-**->  discontinued.  4  Bac.  Abr.  141. 

Telr.  ii7.~-  §14.  So,  if  the  deft,  conclude  to  the  country,  when  he 
I  Bu.  149.  0,]ght  to  conclude  to  the  record,  and  the  pit.  join  issue,  there 

is  a  discontinuance. 
l  Ld.R*jm.  $  15.  A  demurrer  in  bar  to  a  plea  in  abatement,  occasions 
393.  Luge.  a  discontinuance;  but  a  discontinuance  occasioned  by  an 
improper  conclusion  of  a  replication  to  a  plea  in  abatement, 
is  not  to  be  insisted  on  after  a  respondeat  ouster  awarded. 
s»lk.  sis.-  §  16.  Assumpsit  for  £100.  Plea,  paid  £99;  pit.  must 
— Tbm1^*'  Prav  Ju^8,neBt  for  £t,  or  there  is  a  discontinuance  in  toto ; 
P.  411.*        ant"  '■  's  a  general  rule,  the  pit.  must  follow  up  his  whole 

action,  as  to  matter  and  parties. 
Salt.  178,  §  17.     2.  When  may  the  pit.  discontinue. 

pnc"r'  A  discontinuance  may  be  allowed  after  a  special  verdict; 

Saik.  130      but  not  after  a  general  one.     Helped  by  verdict. 
131.       '         §  18.  But  in  this  case,  held,  that  the  pit.  after  a  special 
X  w.bi.  815,  verdict  shall  not  be  allowed  to  discontinue,  in  order  to  pro- 
Roe  ■.any-  duce  fresh  proof  in  contradiction  of  the  verdict. 

No  discontinuance  or  nonsuit,  pending  a  rule  of  court,  &c 
SeeCh.  194,  a.  1,  s.  12. 
1Db11u,139.  §  1 9.  The  court  refused  to  allow  the  nominal  pit.  to  dis- 
continue an  action,  when  proved  it  b  brought  in  his  name, 
for  the  use  of  another,  upon  a  bona  jidt  assignment  of  the 
debt.   This  is  now  a  general  principle  in  American  courts. 

3  Salk.lSl.  -       §  20.  Discontinuances  aided. 

JHJDiMr*  *  discontinuance  is  helped  by  a  verdict ;  and  the  discon- 
Watt/"11*   tinuance  of  an  action  does  not  annul  the  record  of  it ;  but 

the  reversal  of  a  judgment  does  annul   the  record  of  the 

judgment. 

4  Bac.  Abr.  $  21.  They  are  aided  by  32  H.  VIII.  ch.  30 :  so,  that 
"*'~_s"lk-   there  be  a  verdict  for  the  pit.  or  deft.     Hence,  held,  if  as  to 

part,  the  deft,  join  issue,  and  say  nothing  as  to  the  rest,  and 
found  for  the  pit.  he  shall  have  judgment.  This  act  enacts, 
that  after  verdict  there  shall  be  judgment,  though  a  discon- 
tinuance. 

3  Wood'.  If  the  pit.  discontinue,  he  may  sue  again;  see  Ch.  13,  a. 

Con.  534.      5.  Ch.  171,  a.  4,&c. 

§  22.  It  will  be  observed,  that  the  case  in  Dallas,  is  al- 
most the  only  modern  case  of  discontinuance  in  question ; 
and  that  was  decided  against  a  discontinuance  on  equitable 
principles.  No  modern  case  of  discontinuance  appears  on 
critical  pleadings.  Hence,  it  is  obvious,  it  is  not  necessary 
to  dwell  upon  this  branch  of  the  law:  Of  a  scire  facias;  9 
Johns.  R.  79. 
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March,  1806,  a  rule  was  made,  that  if  after  the  first  day  Ce.  175. 
of  the  term,  there  be  an  attorney  on  record  for  the  deft,  or  Art.  13. 
appellee,  and  none  for  the  pit.  &c,  the  deft.  &,c.  on  motion,  •™^v^_' 
shall  have  judgment,  as  on  a  discontinuance.  Role  of 

§  53.  The  deft,  never  can  discontinue  the  pit's,  action ;  M^  S-J-C- 
but  he  may,  by  omitting  to  reply  to  the  (left's,  plea,  or  any  ^^"ilf '" 
part  of  it.    Hence,  if  the  deft,  put  in  a  defective  plea,  the 
ph.  ought  in  all  cases  to  ask  the  court's  opinion  on  it :  to  be 
done  but  by  demurring. 

Art.  IS.  Nonsuit  and  nolle  prosequi. 

§  1.  By  the  statute  above  cited,  if  the  pit.  be  nonsuit,  he  7  Mod.54— 

Eys  costs  to  the  deft.     By  nonsuit  the  pit.  is  out  of  court.  S  nSt****™ 
ence,  he  cannot  move  for  a  new  trial ;  but  if  the  nonsuit q^  d_  ' 

be  irregularly  obtained,  it  may  be  set  aside  and ,  the  cause  pi.  *.  l,  3. 
go  on. 

§  2.  The  nonsuit  of  one  pit.  is  the  nonsuit  of  all,  in  per-  3  B*c.6fll.- 
sonal  actions,  except  where  summons  and  severance  is  al-  ^^"V?46"" 
lowed.  The  pit's,  nonsuit  is  supposed  to  be  from  some  ^  rne — 
neglect  or  oversight;  but  generally  he  may  bring  a  new  Co.L.l3ft.— 
aCtlOD.  6  Bac  678. 

§  3.  No  one  can  be  nonsuit,  unless  where  originally  an  3  B*c.  879, 
actor    or  demandant    in  the  suit;    an   avowant  in  reple-  ?S'ZS 
vin  cannot  be  nonsuit;   1  Johns.  Cas.  247:  but  a  pit.  in  Saik.j.45.— 
error,  or  audita  querela,  may;  and  by  2  H.  IV.  Ch.  7,  the  4Bu.  140. 
pit.  cannot  be  nonsuited  after  a  general  verdict ;  but  he  may 
after  a  special  one,  or  demurrer  argued. 

In  real  actions  the  nonsuit  of  one  demandant  is  not  the  l  Wili.306— 
nonsuit  of  both ;  but  the  demandant  making  default  shall  be  p8^*;^6^ 
summoned  and  severed,  where  it  can  be  done:  so,  executors  3°b»c.  aW. 
in  personal  actions,  and  the  pits,  in  audita  querela,  as  to  the  689. : 
personalty,  shall  be  summoned  and  severed. 

§  4.  Assumpsit,  one  deft,  defaulted,  and  a  verdict  for  the  3D.JtE.e62, 
other,  the  pit.  cannot  be  nonsuited  as  to  him ;  but  verdict  J^'^t' 
for  him  must  stand  after  judgment  by  default  against  the  _j  d  ft  E. 
other.     1  H.  Bl.  101 ;  1  Phil.  Evid.  149,  734. 

§  5.  Nonsuit,  as  to  part,  and  to  somedefh. 

The  general  rule  is,  that  a  nonsuit  for  part,  is  a  nonsuit  for  fi  DAE.400. 
the  whole;  but  where  the  pit.  has  a  personal  action  against  Bwm«t,3ii, 
too  defts.  and  they  plead  severally,  and  he  is  nonsuit  against  ?P*  3.'^~_ 
one,  before  he  hoot  judgment  against  the  other,  he  is  barred  3  g^,  £br. 
against  both ;  for  it  works  as  a  release  of  the  whole ;  but  685.— 1 
where  there  is  but  one  deft.,  and  he  pleads  to  one  part  and  '  n'm'San- 
issue,  and  to  another  part  a  demurrer,  the  pit.  may  be  non-  LdoiutI.    ' 
suit  for  one  point,  and  proceed  as  to  the  other;  and  in  debt  671.— 1 
the  deft,  confessed  part,  and  the  pit.  had  judgment;  but  non-  c»«'  118« 
suited  on  an  issue  joined  on  part.     I  Johns.  R.  141,  1 43. 
vol.  v.  85 
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Ch.  176.  §  6.  Action  against  two  defts.  and  they  sever  in  pleading. 
Art.  12.  ana  issue  joined;  the  pit.  may  enter  nan. pros,  as  to  one, 
i^vx^  after  judgment  against  the  other,  even  in  assumpsit ;  1  Wils. 

89,  Nokes  v.  Ingham ;  2  Salk.  457 ;  Hob.  70,  180. 

SLeon.iTT.-      §  7.  In  trover  for  sundry  goods,  as  to  part ;  plea,  fixed  to 

mj>m  bw   ^  freeno1^  •  as  w  Part'  SlTen  b7 ttte  pit- ;  as  to  the  residue, 

&  P.  38— 3  not  guilty.     As  to  tne  first  plea,  the  pit.  entered  a  not)  volt 

D.  ft  E.  i,     u&nitt  proteout.     Held,  this  amounted  only  to  a  retraxit, 

and  is  no  nonsuit  to  bar  the  pit  from  proceeding  as  to  the 

rest ;  2  Cain.  93,  78. 

I  Burr.  356,      §  8.  Action  against  two  on  a  joint  promise.    Judgment 

iflop0"5!!  ^g8"18*'0"6  by  default.     Issue  joined  by  the  other;  and  the 

«.  white— 3  P"-  neglected  to  bring  the  action  on  to  trial ;  and  the  com- 

H.  Bt.  up,  mon  rule  was  obtained  for  judgment  as  in  case  of  a  nonsuit, 

36a  on  the  14  Geo.  II.  Cb.  17.    The  court  held,  the  pit.  could 

not  be  nonsuited,  nor  the  deft,  have  his  costs ;  for  the  pit. 

had  judgment  against  one  deft.,  and  could  not  be  out  of 

court,  as  to  him,  on  a  joint  promise ;  and  a  court  cannot 

compel  a  pit.  to  be  nonsuited;  1  Wash.  87,  138  ;  2  Bin.  334 

—348. 

sCowp.493,      §9.  This  was  trespass  against  several  defts.    Held,  if 

itatterleV  —  anv  °^  t*iem  suner  judgment  by  default,  the  pit.  cannot  be 

7D.ftE.m.  nonsuited.     The  pit.  need  only  give  evidence  to  affect  the 

—i  Eart,      rest ;  and  the  jnry  will  consider  if  the  trespass  proved  be 

*w~ ■£«      tne  same  as  that  confessed.     What  is  sufficient  to  prevent  a 

§U£^J     judgment  of  nonsuit;    1  Cain.  6,58,129;  2  Cain.  246;  I 

Harriion.       Johns.  Ca.  242. 

Where  the  pit.  withdraws  his  record  after  entering  it  for 
trial,  the  deft,  may  have  judgment,  as  in  the  case  of  a  non- 
suit. 
iOEut,366,      §  10.  After  judgment  for  the  deft,  on  demurrer  to  certain 
Paxton  c.      special  pleas,  there  may  be  a  judgment  of  nonsuit  against 
Poplnm.        tne  pjt  for  n0(  proceeding  to  trial  on  the  other  general 
pleas,  on  which  issues  are  joined.     Where  a  nonsuit  may  be 
set  aside;  4  Burr.  1984;  Stra.  1055. 
4  D.&E.43S,      §11.  However  erroneous  the  record   may  be,  the  pit. 
«**■— l         can  never  have  judgment  in  his  favour  who  has  been  non- 
**"-c>-     suited. 

.  n  ftE.«76.      §  ]  2*  '^'ie  courl  held  in  this  action,  that  the  pit.  cannot  be 
Wfttkiii*  t.    nonsuited  without  his  consent,  after  he  has  appeared. 
Tower..  §  ]3,  The  court  will  not  take  off  a  voluntary  nonsuit,  to 

B  Bnrr.2692,  'et  f  ^e  P'ta '"i t0  p'sad  on  a  new  point,  and  reply  tie  novo ;  as 
Hutchinson  where  he  had  replied, "  that  the  cause  of  action  arose  within 
E;  B^"-— '  six  years,"  which  fact  he  could  not  prove.  He  moved  to  set 
—i  Cui'oci'  Ris  nonsuit  aside,  and  reply,  "  that  the  lafetat  issued  within 
R.2s,m.— 

2  Cainet'  R.  93,  84.— 1  Will.  306,  Dale  t.  Eyre. 
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six  years ;"  bat  refused,  as  this  would  make  quite  a  new   Cb.  1 75. 
question,  which  before  the  pit.  had  pretermitted,  and  had    Art,  12. 
put  the  issue  quite  on  another  footing,  and  on  a  point  he  y^y^; 
could  not  establish.     Several  defts,  found  guilty  in  trespass, 
pit.  may  enter  nolle  prosequi  against  any  one;   2  Caines'  R. 
378,  379,  381  ;  3  do.  94,  128,  136.. 

§  1 4.  This  was  trespass  against  four  defts. ;  and  held,  *  9»"r-  485, 
there  can  be  but  one  nonsuit  of  the  pit.  for  want  of  declar-  vJJj^Jn  *' 
ing  in  his  action. 

$  15.  If  the  deft,  obtain  a  regular  non-pros,  against  a  l  Burr.  401, 
common  informer,  the  court  will  not  set  it  aside,  though  mani-  BeJ*Mt  *  **• 
fest  mistakes  may  have  happened.     A  nonsuit  at  the  trial  smith.' 
can  be  only  on  the  insufficiency  of  the  pit's,  evidence ;  14 
Mass.  R.  154. 

5  16.  In  .New  York,  the  pit.  did  not  proceed  to  trial,  and  l  J<*uu.  C». 
motion  for  judgment,  as  in  case  of  a  nonsuit.     Denied  for  Sju^la 
first  fault;  if  the  pit.  will  stipulate  to  try  his  cause  at  the  j^^'n,. 
next  court,  or  be  nonsuit ;  and  the  motion  must  be  the  next  mi. 
term  after  default. 

§  17.  The  demandant  in  a  writ  of  right  may  be  called  ***"*C»- 
the  first  day  of  the  term,  and  his  nonappearance  noted ;  and  u^L-uhi.*' 
if  he  do  not  appear  on  the  quarto  die  pott,  and  excuse  his  de- 
fault, he  will  be  nonsuited ;  and  1  Bos.  &  P.  103 ;  if  he  con- 
duct unfairly  as  to  the  tenant 

§  18.  The  counsel  in  a  cause  must  make  their  agreement  J******' 
in  writing,  to  put  off  the  trial  of  it;  otherwise,  the  court  will  ^'d^*" 
grant  a  rule  for  judgment,  as  in  case  of  a  nonsuit,  for  not  LKwrenc*. 
proceeding  to  trial- 

§  19.  Trespass  against  two  jointly,  one  defaulted,  and  ^:J0!J?,■  B* 
judgment  against  him.    Held,  the  other  deft,  could  not  have  JJutfLf**" 
judgment,  as  in  case  of  a  nonsuit,  for  not  going  to  trial,  as  ai. 
the  pit.  in  such  case  cannot  be  nonsuited;  see  Ch.  195,  a. 
6,8,11;  andCowp.  483;  cited  Ch.  175,  a,  12,3.9. 

§  20.  Here  it  may  be  observed,  the  great  sameness  in 
practice  there  is  in  the  Supreme  Court  in  New  York,  and 
the  King's  Bench  in  England,  not  only  in  these  cases  of 
nonsuit,  Dut  generally.  It  is  because  this  court  in  New 
York,  has  adopted  the  rules  of  practice  of  that  court  in  Eng- 
land, in  all  cases  not  governed  by  law  or  rules  of  practice, 
enacted  or  made  in  New  York :  so,  the  Supreme  Court  of 
the  United  States,  has  adopted  the  rules  of  practice  of  the 
Courts  of  King's  Bench  and  of  Chancery  in  England. 
Hence,  the  rules  of  practice  of  those  courts  will  most  proba- 
bly not  lose  ground  in  the  United  States,  but  by  slow 
degrees. 
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Ch.  17fl.  §21.  Difference -between  judgment  of  nonsuit,  and  the 
Art.  12.  pit's,  entering  a  nolle  prosequi, — By  judgment  of  nonsuit  or 
v_^-v-^^  mm  pros,  the  pit.  is  out  of  court  as  to  all  the  defts.;  there- 
Dongl.  ISO,  fore  if  there  be  a  joint  action  against  several,  the  pit.  cannot 
Aiwp  v.  Qp  nonsuited,  unless  by  all.  Hence,  he  cannot  be  nonsuited, 
Philpot  v.  *  if  ne  ke  entitled  to  judgment  against  some  of  them ;  hut  ho 
Mailer.—  may  enter  a  nolle  prosequi  against  some;  therefore,  as  in  Al- 
S*7?'JMB'  **P  "•  ^"cei  'f  two  defts.  Bever  in  pleading  in  assumpsit,  and 
Edco'fe  ii—  one  pl^ds  a  special  plea,  which  is  found  for  him,  the  pit. 
May  b*  *i  to  may  enter  a  nolle  prosequi,  as  to  him,  and  proceed  to  final 
«w  deft,  in  judgment  and  execution  as  to  the  other,  where  the  verdict 
JJfS^jfc.  found  for  one,  is  not  an  entire  bar  to  the  whole  action. 
cbsjgr.  the  §  22.  A  nolle  prosequi  is  a  discharge  as  to  the  indictment, 
other ;  x  but  not  of  the  offence,  and  so  is  not  evidence  to  maintain  a  de- 
MtniefcSei.  claralion  for  a  malicious  prosecution,  whereof  the  pit.  alleg- 

es,  he  was  legally  acquitted. 
Goddard  r.        This  was  an  information  on  the  statute  of  usury,  as  well  for 

Smith i '    the  informer  as  for  the  queen.  Her  attorney  entered  a  non  vult 

Co.  138,  prosequi ;  and  this  was  pleaded  in  bar,  against  the  informer, 
IVrtor"  *  an^  ^eld,  n0  *jar '  f°r  tne  'aW  PTeS  tne  P81*?  a  m°iety)  RDt* 
4  D  SE  SCO  tnc  9uei?11  cannot  discharge  it.  By  this  statute  it  was  enact- 
—2  ii.  iv.7.  ed,  that  if  the  verdict  pass  against  the  pit.  he  shall  not  be 
—Seeiiio,  nonsuited.  This,  as  above,  has  been  construed  a  general 
m  to  wjie     Tenjjct,  ou  which  the  court  usually  gives  judgment,  as  of 

H.bi.  108. course.     Hence,  such  a  verdict  is  quite  equal  to  a  judgment 

a  D.&E.dii.  which  bars  the  pit.  in  another  action ;  and  when  so  barred 

Cn>.  E1.76S.  m  substance,  he  ought  not  to  be  nonsuited,  as  a  nonsuit 

leaves  him  open  to  another  action  in  the  same  case. 

§  23.  On  the  whole,  if  the  pit.  enter  a  nolle,  proseaui,  it  is  his 
own  free  act ;  and  the  only  question  is,  when  will  the  court 
permit  him  to  do  it  T  so,  his  nonsuit  is  a  free  act  in  one  case ; 
that  is,  when  he  freely  in  court  becomes  nonsuit,  and  the  same 
question  only  arises ;  but  there  are  nonsuits  on  two  other 
grounds :  1.  Of  negligence  in  the  pit. ;  his  not  appearing,  or 
not  answering  when  called,  and  the  court  nonsuits  him :  2. 
A  much  more  common  case,  a  nonsuit,  in  fact,  by  order  of 
court ;  for  though,  as  above  stated,  the  pit.  cannot  strictly  be 
nonsuited,  but  by  his  consent,  and  he  may  persist  in  answering 
and  proceeding  until  judgment  is  against  him ;  yet  in  fact  it 
is  every  day's  practice,  at  least  in  this  state,  for  the  judges, 
when  they  see  the  pit.  has  no  cause  of  action,  or  cannot  pos- 
sibly have  judgment  in  his  favour,  in  his  pending  suit,  to  call 
and  nonsuit  him,  even  though  he  wishes  to  go  on,  but  is  si- 
lent when  called,  knowing  in  fact  to  answer,  and  prevent  a 
nonsuit  in  such  case,  would  be  viewed  as  a  contempt  of 
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court.  Thousands  of  these  nonsuits  have  taken  place  though  Ch.  175. 
scarcely  ever  to  be  found  in  digests  or  indexes,  because  Art.  14. 
usually  the  mere  consequence  only  of  some  point  seen  in  the  ^_^-v-^-' 
cause,  which  point  if  decided,  is  commonly  arranged  in  di-  None  after 
gests,  &c.  in  its  appropriate  head.  Hence,  though  scores  of  i'^JJJT1  0B 
such  nonsuits  have  taken  place  in  the  cases  reported  in  Ch.63,  a.J,i. 
Massachusetts  Reports,  not  one  is  noticed  in  the  indexes  to  32 — But  the 
them  under  the  word  nonsuit.  Pit.  cannot  have  error  if  he  *?"?*  ™ 
submit  to  be  nonsuited;  4  Wheaton's  R.  73.  Slim! 

§  24.  By  a  colony  act,  passed  1641,  pit.  might  be  non-  c.ftP.L»iri 
suited  any  time  before  verdict.  This  was  a  statute  founded  «.  '  ' 
on  an  accurate  knowledge  of  the  law  on  this  point. 

Art.  13.  Retraxit. 

§  1 .  This  is  very  little  in  nse  in  modern  practice,  if  ever,  l  Co.  1 15, ' 
It  is  stated  in  many  hooks,  that  it  must  be  by  the  pit.  m  per-  J**  ^j*'" 
ton,  though  otherwise  as  to  remitting  damages.  Retraxit  is  b»"— "aero  " 
a  bar  to  a  future  action;  but  13  Modern,  it  is  said  to  be  only  aii.— ij 
an  agreement  not  to  proceed,  and  is  not  a  confession  of  hav-  Mod.  663— 
ing  no  cause  of  action.  The  general  doctrine,  however,  is,  J™*jdSijE' 
that  it  is  a  bar  to  a  future  action  for  the  same  cause.  A  S4fc_cw,  ' 
question  seems  to  have  arisen,  whether  a  retraxit  shall  be  £3.76! — l 
considered  as  a  release;  and  so  to  bar  against  another  obligor,  ^Pj£6«7~ 
or  only  as  an  estoppel.  The  authorities  seem,  on  the  whole,  * 
to  view  it  as  a  release. 

§  3.  According  to  several  authorities,  if  the  pit.  or  dc-  Co.L.ian 

mandant  enter  a  quod  non  wit  ulterius  prosequi,  this  is  a  re-  SCro.an,— 
traxit ;  so,  if  defaulted  after  appearance,  as  his  conduct  is  in     Leo' m" 
contempt  of  the  court ;  but  certain  it  is,  that  this  strictness  has 
not  appeared  in  modern  practice ;  nor  has  the  pit's,  nolle 
prosequi,  in  it,  this  construction ;  but  that  of  a  voluntary  non- 
suit, as  to  future  effects ;  and  it  is  expressly  said  in  more  C0.L.1M— 
ancient  books,  that  if  the  attorney-general  enter  a  nolle  pro-  Hart.  s°*. 
if.qui,  it  has  the  effect  of  a  nonsuit. 

Art.  14.  Defaults. 

6  1.  This  act,  section  seven,  provides,  "  that  when  any  Ma«.  act, 
deft,  shall  be  duly  served  with  process,  and  return  thereof  ^Sf3^'118!" 
shall  be  made  into  court  where  the  same  is  returnable,  and  ^.  w,§,"ut 
he  shall  not  appear  by  himself  or  his  attorney,  his  default 
shall  be  recorded,  and  the  charge  in  the  declaration  shall  be 
taken  and  deemed  to  be  true ;"  and  the  court  may  assess  Not  deemed 
the  damages,  unless  the  pit.  move  for  a  jury  to  assess  them ;  *°  be  iTn*  "> 
but  if  the  deft,  appear  before  the  jury  is  dismissed,  and  pay  yJToiiDs"  r" 
costs,  or  so  much  thereof  as  the  court  judges  reasonable,  he  ios.— Mui. 
has  day  in  court.    Same  rules  nearly,  before  justices  of  the  "ct,Mw.iT, 
peace,  "by  another  act.'  See  also,  outfawry  in  criminal  cases,  {X^mr^  '"a" 
on  Massachusetts  act,  October  2,  1782.    Judgment  of  course  us, 
on  default. 
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§  2.  By  default,  the  deft,  is  out  of  court  to  every  purpose 
but  baring  judgment  against  him ;  nor  can  he  be  received 
to  make  any  suggestion  on  the  roll,  &c. ;  and  after  default 
there  can  be  no  repleader.  On  the  above  act,  the  judges, 
by  the  pit's,  consent,  may  assess  his  damages,  not  only  wnen 
a  matter  of  mere  computation,  but  also  when  uncertain,  as 
in  trespass ;  and  so  has  been  the  practice. 

§  3.  Suffering  judgment  to  go  by  default,  is  an  admission 
of  the  contract  declared  on ;  and  it  need  be  produced  only 
to  see  if  payments  have  been  made  and  endorsed,  and  to 
file  it  in  the  action :  so,  admits  the  facts  alleged ;  3  D.  &.  E. 
301,  Green  v.  Hearn;  1  Phil.  Evid.  149. 

§  4.  But  after  judgment  by  default,.a  motion  maybe  made 
in  arrest  of  judgment,  and  after  writ  of  inquiry  executed, 
and  judgment  was  arrested ;  and  the  court  said,  it  came  be- 
fore it,  as  if  it  had  been  on  demurrer,  and  was  not  like  an 
objection  after  verdict ;  defect  was  in  the  pit's,  declaration. 
He  did  not  aver  performance  of  a  condition  precedent  to  be 
performed  by  him,  and  not  allowed  to  amend  this  defect  af- 
ter judgment  arrested.  Default  of  one  of  two  defts.;  1  Stra. 
610,  as  to  contracts. 

§  S.  So,  after  default,  the  deft,  may  be  in  court  by  con- 
sent, for  other  purposes;  as  where  the  deft,  was  defaulted, 
and  without  any  motion  to  the  court,  he  was  recieved  so  far 
in  court,  as  to  consent  to  assess  the  damages  at  1  s.  and  costs, 
as  by  assent  of  parlies. 

§  6.  Judgment  by  default  in  scire  facias,  see  Scire  Facias  ; 
and  Massachusetts  cases  of  defaults  reported,  see  Jarvis  v. 
Blanchard. 

y  7.  No  review  lies  by  statute  of  1 786,  Ch.  66,  of  a  judg- 
ment on  default,  whether  the  damages  were  assessed  by  the 
court  or  jury.  On  a  review  there  is  no  new  pleadings,  and 
there  can  be  no  amendment  of  the  pleadings.  A  default 
by  said  act  of  October  30,  1784,  is  a  confession  of  the 
charge  in  the  declaration ;  and  if  a  review  lay,  this  confes- 
sion would  remain  of  record ;  and  the  party  then  reviewing 
can  have  no  relief  but  by  a  new  inquest  to  inquire  into  the 
damages.  Hence,  the  cause  cannot  be  reviewed  ;  see  also, 
Storer  b.  White. 

§  8.  How  far  judgment  by  default,  cures  defects  in  decla- 
rations, see  Ch.  184,  a.  5. ;  several  cases  in  New  York,  Ch. 
179,  a.  8,  B..14.     Judgment  for  want  of  a  plea. 

§  9.  If  a  default  be  regularly  entered,  and  no  excuse 
given,  it  stands,  though  the  subsequent  proceedings  be  set 
aside  for  irregularity :  may  be  for  good  reasons ;  1  Caines' 
R.  1 18,  1 55 ;  2  Games'  R.  335. 
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§  10.  After  default  entered,  the  deft,  employed  an  attor-  Ch.  175. 
ney;  and  the  pit's,  attorney  did  not  disclose  to  him,  the  Art.  16. 
state  of  the  proceedings,  a  cnndid  practice  required  he  y^w< 
should.  Hence,  all  the  proceedings  on  the  bail  bond  and  l  Came.1  K. 
prior  proceedings,  were  set  aside.  Tnu«at 

Art.  15.  Confusion  of  judgment  ;  §  1.  By  the  deft.,  has 
ever  been  in  practice.  It  must  save  expense,  and  be  con- 
venient for  the  deft,  or  his  attorney  in  court  to  do  this,  when- 
ever the  parties  have  agreed  the  kind  and  amount  of  the  judg- 
ment to  be  recovered.  If  made  on  terms,  as  a  stay  of  exe- 
cution, fcc.  these  terms  must  be  punctually  performed.  In 
England,  and  in  those  of  the  United  States,  where  English  ( 

practice  is  adopted,  this  confession  of  judgment  is  often  by 
warrant  of  attorney,  as  to  the  validity  and  effect  of  which, 
many  nice  questions  have  arisen.     If  the  warrant,  therefore,  z  w.  in. 
be  executed  by  the  deft.,  while  in  custody,  it  will  be  set  10<j7,  R"*" 
aside,  if  he  have  no  attorney  of  his  own  present.  r.Hitchcock. 

§  2.  So  judgment  confessed  by  warrant  of  attorney,  exe-  i  °*l.  119, 
cuted  by  one  partner,  in  the  name  of  both,  was  set  aside  as  ^^ tw" 
to  the  one  who  did  not  sign  the  warrant,  and  confirmed  as 
to  the  partner  that  did  sign  it. 

§  3.  So  if  the  warrant  of  attorney  be  to  confess  judgment  8  D.  A  E. 
in  debt  on  bond,  and  it  be  entered  in  debt  on  a  muluatu j,  1^*^^!  * 
the  court  will  set  it  aside  as  irregular. 

§4.  Whenever  judgment  is   confessed,  this   warrant   of  7  Johns.  R. 
attorney  to  confess  must -remain  in  force ;  therefore,  if  given  66*ic'V* 
many  years,  as  eighteen,  before  .judgment  confessed  on  it,  IlitEsT' 
this  will  be  set  aside.     So,  where  impliedly  revoked  or  va-  94. — a  D.  ft 
cated  by  marriage  or  death,  or  otherwise.  2  Bos.  &  P.  85  j  E-  W. 
2  East,  136;    3  Bos.  &  P.  310;    2  H.  Bl.  383;    1   Phil. 
Ev.  119. 

§  5.  But  in  Massachusetts,  the  deft's.  attorney,  usually,  s  Com.  D. 
confesses  judgment  on  a  mere  understanding  with  his  client,  -H*]  *2J* . . 
and  no  inconvenience  is  recollected  to  have  resulted  from  __i  Brownl. 
this  practice.  _  196. 

§  6.  On  the  whole  there  must  necessarily  be  so  many  ex-  Git.  138.— 
ceptions  in  the  United  States,  certainly  in  many  of  them,  to  ?JTIlc'H*,0* 
the  English  practice  on  this  subject,  that  not  much  can  be  ssallwnT*. 
usefully  written  on  it,  until  many  more   American   cases  437.— 3D. 
shall  have  been  reported.     The  confession  of  the  judgment  *  E-  **7. 
is  a  simple  plain  act  on  record,  and  the  questions  and  diffi- 
culties that  usually  arise,  have  been  in  regard  to  the  power 
and  terms. 

§  7.  The  pit.  sued  for  £l  5,  deft,  confessed  the  action  as  1  ci.  lm. 
to  £5,  and  nil  debet,  as  to  the  residue,  £10.  Ut. 

Art.  16.  Nil  dicit.    §  1.  Judgment  by  nil  dicit  is  very  3Satt.sl9. 
rarely  entered ;  for  usually,  the  deft,  is  defaulted  if  he  have 
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Ch.  175.  nothing  to  say,  or  object  to  the  pit's-  demand.    According 
Art.  16.     to  Salkheld,  judgment  by  nil  dicit,  is  when  one  is  in  court, 
*^-v-*^   and  is  required  to  Answer  to  what  is  objected  to  him,  but  he 
2  Cl.  Im.       is  silent,  and  says  nothing  in  his  defence ;   and  the  judgment 
124  to  m  —  *s  entered  lnus  in  one  ^°°9^  '•   ana tDe  ^^  ®  comes  and  de- 
an dicit  ii     fends  the  force  and  injury  when,  &c.  and  says  nothing  in 
not b judicial  bar  of  the  said   l"s.   action,  whereby  the  said  P.  remains 
*ct.    l  Dal.  against  the  said  D.  without  defence  therein ;  wherefore,  it  is 
considered  that  the  said  P.  do  recover  against  the  said  D. 
his  debt  aforesaid,  and  his  damages,  &c.  &c,  adjudged  to 
the  said  P.,  by  his  assent.  Though  perhaps  not  necessary,  it 
may  not  be  amiss  to  put  such  a  plea  on  record  to  shew  the 
deft,  means  judgment  shall  be  on  nil  dicit  expressly  entered 
on  the  record. 
5  Com.  D.  §  2.  So  if  the  deft,  appear,  and  does  not  plead  according 

pleader  E.  to  the  course  of  the  court,  there  shall  be  judgment  against 
Bame>252  hira  by  mi  diet* ;  for. when  he  will  not  plead  according  to 
331— l  D.'  the  rules  of  the  court,  he  is  viewed  as  saying  nothing.  So, 
U  E.  689,  if  the  deft,  has  a  good  plea,  as  in  abatement,  &c.  if  pleaded 
Brandons.  jn  season)  anrj  ne  pleads  it  out  of  time,  judgment  may  be 
5  u.  k  E.  entered  for  want  of  a  plea,  as  such  plea  is  as  none.  So,  the 
i&l—  pit.  may  sign  judgment  for  want  of  a  plea,  if  the  deft,  plead 

l  Sannd.3  ic.  a  tender  and  do  not  bring  money  into  court.   So,  if  the  deft, 
do  not  follow  up  the  pleadings,  as,  if  he  does  not  rejoin,  the 
pit.  may  strike  out  the  previous  pleadings,  and  enter  judg- 
ment as  for  want  of  a  plea.     So,  if  the  deft,  pleads  a  plea, 
merely  void  or  frivolous,  it  is  as  none,  or  as  nil  dicil. 
1  Salk.  173.       §  3.  If  the  deft,  justifies  in  trespass  by  a  void  warrant, 
and  traverses  the  taking  in  the  place  alleged,  after  a  verdict 
for  the  pit.,  he  has  judgment  on  the  confession,  and  a  writ  of 
inquiry  issues ;  for  judgment  cannot  be  on  the  verdict  where 
the  issue  is  immaterial. 
Cro.  El.  823,      §  4-  But  where  the  deft,  pleads  a  defective  pica,  judgment 
Huntington    will  be  against  him  on  it,  and  not  upon  nil  dicit,  as  if  be 
r.  Halt         pleads  to  a  debt  on  a  bond,  payment  at  such  a  day,  (after 
the  day  in  the  bond,)  though  he  confesses  no  payment  within 
the  time,  yet  the  judgment  shall  be  on  the  plea,  for  it  is 
not  an  express  confession. 
Gil.  38.—         §  5"  S°  if  A  plead  that  B  said,  ice.,  yet  this  being  entered 
1  3aik.  173,   as  a  plea,  though  but  as  a  tale  of  B,  judgment  is  on  the  plea, 
fltaple  r.       and  not  on  nU  dicit.    So,  if  the  deft,  plead  a  matter  which 
Haydon.        would  have  been  a  good  justification,  if  wjell  pleaded,  judgment 
is  on  the  plea,  and  not  on  nil  dicit  or  confession.    But  where 
the  matter,  though  well  pleaded,  can  avail  nothing,  judg- 
ment is  by  confession. 
Rule,  or  §6.  By  rule  made  March,  1806,  if  after  the  two  first 

Mm.  3.  J.     jaj,9  0f  t(je  term  the  pit.  has  an  attorney  of  record,  and 
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deft,  none,  the  pit.,  on  motion,  m 

dirit,  or  other  proper  judgment. 

7  Wentw.  402.  „    .    _ 

Art.  17.  Defence,  half,  or  whole.    §  1.  Defence  at  large,  is  Mod.  Ent. 
where   the   deft,  "comes  and   defends  the  charge  of  the  q^J™!. 
force  and  injury,  and  the  damages,  and  whatever  else  ht  ought  wiu«i  4ol— 
to  defend,  when  and  where  the  court  will  consider."  Co.  L.  isi.fi. 

§  2.  Judge  Blackstone  says,  defence  is  the  denial  of  the  3  61.  Com. 
pit's  charge ;  that  is,  the  force  and  injury  alleged,  that  by  *J*?i  *W.— 
defending  the  force  and  injury,  the  deft,  waives  all  pleas  of  ^"q P* fy 
misnomer ;  by  defending  the  damages,  he  waives  all  ezcep-  631.— Cnnn- 
tions  to  the  ph.,  and  admits  he  is  able  to  sue  and  have  dama-  74. — Saik. 
ges ;  and  by  defending,  when  and  where  the  court  shall  ™6j^  _ 
consider,  he  admits  the  jurisdiction  of  the  court.    Want  of  7  i'ni.  C], 
defence  is  said,  in  some  books,  to  be  only  form ;   the  above  $13.— Law's 
is  full  defence,  and  is  proper  in  pleas  in  bar;   but  half  de-  fi^^™**' 
fence  is  proper  in  abatement,  where  u  he  comes  and  defends 
the  force  and  injury,"  though  there  are  many  precedents  of 
full  defence,   also  some  in  which  it  is  stated,  on  that  he 
conies  and  prays.     Defence  is  necessary  in  all  cases. 

§  3.  The  ancient  niceties,  as  to  defence,  are  now  but  little  co.L.  117.6. 
regarded.     Defence  in  real  actions,  in  certain  cases,  is  thus :  4  Bac.  Abr- 
"  he  comes  and  defends  his  right."    When  the  deft,  pleads  31 — **■ 
to  the  pit's,  disability  to  sue,  and  have  damages,  he  must  J™J  !?,f  fT 
omit  that  part  of  full  defence  which  includes  damages  ;  and  40B.— aim! 
when  the  deft,  answers  to  the  third  part,  to  wit,  and  "  what-  Cl.  10. 
ever  else  he  ought  to  defend  when  and  where  the  court  will 
consider,"  he  admits  its  jurisdiction;   therefore,  when  he 
denies  or  pleads,  to  the  jurisdiction  of  the  court,  he  ought  to 
omit  this  third  part.     Defence  being  necessary  in  all  cases ; 
the  only  material  question  is,  how  is  it  to  be  pleaded.     Full 
defence  in  dower  and  ecire  facias,  is,  the  said  D.  comes  and 
says. 

§  4.  This  part  of  pleading  has  been  so  fully  examined  Siotj'sPi.  i, 
and  well  considered  in  Story's  Pleadings,  that  it  is  unneces-  S-?!^- 
sary  to  add  more  than  to  observe,  generally,  that  in  pleas  in  wuie»  4o~~ 
abatement,  half  defence  is  pleaded,  as  follows ;  "  and  the  said  a,  AieuA- 
D.  comes  and  defends  the  force  and  injury,  and  says ;"  or  it  aer  "•  M»w 
is  now  decided  to  be  half  defence,  for  him  to  come  and  &  £^031  _' 
defend  "  the  force  and  injury  when  and  where,"  &c.  not  em-  1  Com.  D. 
bracing  all  implied  in  full  defence.     And  in  pleas  in  bar,  to  88— 
plead  full  defence,  commonly  thus  abrevialed : — "  and  the  said  s  ^aad[ w' 
D.  comes  and  defends  the  force  and  injury,  &c.,  when,  &c.,  °'   *  **       , 
and  says;"  the,  o>c,  when  6>c.  being  understood  to  include 
all  the  other  words  in  full  defence,  though  there  mar  be 
some  decisions  that  full  defence  may  be  proper  in  abate- 
ment; it  has  not  been  our  practice  so  to  plead,  but  as  defence 
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Ch.  175.    Li  a  denial  of  the  wroug  chained  by  the  pit.,  it  seems  not  lo  be 
Art.  18.  ■  necessary,  where  no  such  charge  ia  made.     Distinction  fcc- 
i^^-v->^   tween  half  and  full  defence  is  now  obsolete  ;  2  Chit,  on  PI. 
410,  not  yet  settled. 

Art.  18.  Imparlance  or  Continuance. 
5  Com.  D.         §  1  •  Imparlance  is  general  or  special.    GeneraT  is  a  mere 
plead.  D.  l,   continuance  of  the  action  to  the  next  term.     Special  is  en- 
n  4~ V  ik   tem* tnus'  "  sav'nr?  to  himself  all,  and  all  manner  of  advan- 
387,— 3  6i.    tages,  as  well  to  the  writ  as  to  the  declaration ;"    or  thus. 
Com.  301. —  "  saving  to  himself  all,  and  all  manner  of  advantages,  as  well 
TWd.4i8,      to  the  jurisdiction  of  the  court,  as  to  the  writ  and  declare- 
lCk.<npir  t'oniM  M  tne  case  is.   These  are  entered  in  a  manner  more 
405—1  Com.  special.    13  Mod.  599.     General  imparlance  or  continuance 
D.  Abai.  J.     is  said  to  be,  Instr.  66,  of  course,  and  4  Bac.  Abr.  28  ;  and 
16,  is,  so.      special  by  order  of  court,  or  by  consent ;   but  in  our  prac- 
tice, either  must  depend  upon  some  statute,  leave  of  the 
court,  or  the  consent  of  parties,  or  rule  of  court,  or  of  the 
bar.   As  by  law,  generally,  every  deft,  must  answer,  and 
be  ready  to  try  the  merits  of  the  cause,  the  first  term.    It  is 
no  part  of  pleading. 
4  Bw-  Abr-      §  2.  After  a  general  imparlance  one  cannot   plead  in 
c* m\fs       abatement  at  au< 5    Dut  s^er  a  special  imparlance,  one  may 
plead  a  dilatory  plea,  according  to  his  special  advantage 
saved  to  him. 
4  Cut,  60S.       §  3.  Anciently  it  used  to  be  allowed  that  the  party  might 
Aia.^^B      Bett'e  tne  matter  and  agree  with  his  adversary  while  in  tie 
Abr.  M-^"  wa7  w'tn  him ;  but  there  are  some  cases  in  which  the  deft. 
2Mod.es.—  cannot  ask  leave  to  imparl,  as. where,  in  the  nature  of  his 
sSaond.s.     caae)  Ce  must  be  semper  paratvt,  as  in  some  cases  in  dower. 
"*  Also,  in  tender  and  unwre  pritt,  for  by  imparling  or  getting 

a  continuance,  he  denies  he  has  been  always  ready;  hence 
tout  temps  prut  is  bad  after  imparlance,  and,  in  lender,  a 
special  imparlance  makes  no  difference. 
4  Bac. -Abr.       §  4.  After  general  imparlance.     Regularly  after  this  the 
SB.— Yelv.     deft,  cannot  plead  any  dilatory  plea,  or  plea  in  abatement, 
11  '  but  only  in  bar  to  the  action,  and  as  outlawry,  alienage  in  a  real 

action,  or  coverture,  or  not  executor,  may  be  pleaded  in  bar 
or  abatement,  this  may  be  pleaded  in  bar  after  imparlance  ; 
3h«.  ci-       after  imparlance,  as  tne  bond  on  oyer  remains  in  court,  va- 
45  to  48.       riance  between  it  and  the  writ  may  be  pleaded,  and  the  next 
term.     It  is  doubtful  if,  after  imparlance,  one  can  pray  oyer 
of  a  deed ;  cannot  plead  in  abatement.    2  Made  &  Sel.  484. 
1  wiii.  261,      The  deft,  pleaded  misnomer  in  abatement,  after  impar- 
Brewiter  v.    lance  thus,  "  at  which  day  came  Ham  John  Crepper,  (deft's. 
Crupper.       true  name,)  who  is  sued  by  the  name  of  John  Capper,  &c, 
to  which  the   pit  demurred,  and  objected  that  this  plea  be- 
ing in  abatement,  could  not  be  pleaded  after  a  continuance,  if 
not  special ;  but  held,  this  imparlance,  by  the  true  name,  is 
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iptdal  for  this  purpose  ;  but  if  he  had  said,  comes  the  afore-    Ch.  176. 
said  John  Capper,  it  had  been  bad,  as  that  would  have  con-     Art.  18. 
fessed  that  John  Capper  was  the  true  name.     Judgment  for   ^_^~v-^ 
the  deft.     Plea  in  abatement  after  a  genera/  imparlance  is  a  4  D.  £  £. 
nullity,  and  the  pit.  may  sign  judgment  for  want  of  a  plea.  J*j[  ]*^5h" 
G  D.  &l  E.  569 ;  or  it  is  said  in  Lut.  23,  that  the  pit.  may,  Za.a.~ -i 
in  his  replication,  allege  the  imparlance  by  way  of  estoppel.  Com.D.J.so, 
An  imparlance  so  special  as  to  save  all  exceptions  to  the  Abatement, 
jurisdiction  of  the  court,  cannot  be  entered   without   the  Jg*J 
leave  of  the  court. 

§  5.  March  17,  1784,  sect  3,  executors  and  administra-  Man  Acta. 
tors,  defts.,  are  entitled  to  one  continuance.  By  act  Fe- 
bruary 21,  1785,  sect.  9,  county  sued,  entitled  to  one  in 
special  cases.  By  act  June  SO,  1788,  on  probate  bonds, 
special  cases  in  which  the  surety  is  sued,  and  principal 
living,  is  not  sued;  sect  2.  By  act  February  14,  1789, 
sect.  8,  executors  and  administrators  sued  after  one  year, 
entitled  to  a  continuance  only  on  good  cause  shewn.  By 
trustee  act,  February  28, 1795,  if  the  principal  be  out  of  the 
state,  two  continuances,  &c.  Act  February  17, 1798,  sect. 
5,  if  all  the  defts.  sued,  be  out  of  the  state,  and  not  returned, 
&c,  or  one  so  absent  in  cases  of  torts,  court  shall  continue 
one  term,  the  fact  being  noted  on  the  record,  and  may  con- 
tinue a  second  term. 

§  6.  By  rule  made  July,  1789,  a  party  applying  for  a  Rnte»ot* 
continuance  for  the  absence  of  a  witness,  must  file  his  affi-  ***"*  9i  '■ 
davit,  and  name  his  witnesses ;   reasons  he  is  not  had,  or  his 
deposition,  and  that  the  facts  he  expects  he  will  testify  to, 
and  grounds  of  his  expectation ;   admission  by  rule,  Februa- 
ry, 1796. 

§  7.  By  rule,  February  1796,  ordered,  if  an  action  be 
continued  to  file  a  new  declaration,  to  plead  specially  or 
answer  thereto,  or  to  amend ;  >such  declaration,  plea,  answer 
or  amendment,  must  he  signed  and  filed  in  the  clerk's  office, 
or  delivered  to  the  other  party,  or  his  attorney,  three  months 
before  the  term  continued  to,  &c. 

§  8.  Trespass  against  the  collector  of  the  city  of  New  8  John*.  R. 
York  for  seizing  the  pit's,  vessel ;  libelled  in  the  District  JZ^^CJ!" 
Court  of  the  United  States,  under  a  law  thereof,  not  decided 
on,  because  of  the  judge's  sickness;   not  continued  in  the 
state  court,  indefinitely,  until  libel  decided  on. 

§  9.  Held,  if  there  be  several  actions  on  a  policy  of  insu-  Uohm.  Cu. 
ranee,  the  court  will  grant  an  imparlance  in  aU  but  one,  ? ?1c^,on 
until  the  pit.  consents  to  enter  into  the  consolidation  rule,  church, 
which  is  the  same  as  the  English  rule. 

§  10.  Cases  of  continuances  in  this  court.    In  this  case  Hui.  S.  J. 
the  court  refused  to  continue  an  indictment  on  the  deft's.  ftjjjTi 

0,  Commw'tb  r.  Willard.— 1  Mais.  R.  32. 
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Ch.  176.  motion  for  the  absence  of  a  witness,  unless  he  resided  with- 
Art.  1.  in  the  jurisdiction  of  the  court;  but  the  court  will  continue 
i^-v-^J  an  indictment  for  a  fraud,  pending  a  civil  action  for  the 

same  cause. 

§  11.  Continuance  of  an  indictment  not  allowed,  to  await 

the  civil  action,  where  the  party  injured  is  not  a  government 

witness ;  continuance  for  the  court  to  advise,  (see  Ch.  22,  a.  2,) 
Perry*,         and  deft,  died,  judgment  entered  as  of  the  former  term,  that 
VYUion.         the  pit.  might  not  suffer  by  the  delay.   7  Mass.  R.  393. 
Iw"^?!  §  *^'  ^  tae  court  0*1°^  refuse  to  continue  a  cause  after 

r.  Your*!*     'l  's  al  issue,  'his  cannot  be  assigned  for  error,  nor  is  it  any 

ground  for  a  writ  of  error.  6  Cranch,  206,  M.  Ins.  Comp.  v. 

Hodgson. 
9  Maw.  R.         6  13.  A  plea  in  abatement  may  be  filed  in  the  Supreme 
317,  Curap-    Judicial  Court  in  an  action  originating  in  it,  at  any  time  be- 
beil  v.  Stile*.  fore  imparianctt     Refusal  of  leave  to  imparl,  is  error,  if  the 

deft's.  right  to  it  appears  on  the  record,  otherwise  it  is  not 

error.    Ellis  v.  Thomas,  1  Ld.  Raym.  285;  3  Salk.  186. 


CHAPTER  CLXXVI. 

PLEADINGS.    ABATEMENT. 


Art.  1.     Gtneral  Principles.    §  1.  Pleas  in  abatement  are 

dilatory,  and  merely  suspend  the  action  fora  time  only ;  they 

are  not  to  the  merits  of  the  action  or  indictment,  but  only 

for  delay,  and  for  some  defects  in  form.     The  object  is  to 

abate  the  pit's,  writ,  and  to  put  him  to  commence   a  new 

action  for  the  same  thing. 

6  D.  ft  F.  6  2.  Pleas  in  abatement,  once  so  common,  are  now  but 

487,488,       little  used,  and  the  judges  discountenance  them ;  therefore. 

Mom.— i       Lord  Kenyon  said  in  this  case,  the  courts  cannot  hold  too 

D&y'i  Ca.      strict  a  hand  over  pleas  in  abatement,  which  are  calculated 

Sfl,  Wadi-     to  defeat  the  justice  of  the  cause.     If  one  be  drawn  correct- 

Woodford.—  ty' tne  court  cannot  deprive  the  party  of  it,  but  if  there  be 

This  plea      the  least  inaccuracy  in  it,  it  will  not  be  supported. 

mmt  »hew  a      §  3.  By  Massachusetts  act,  above  cited,  all  pleas  in  abate- 

j'i^^wm.  ment  must  **e  **'ec*  ^eforc  ,lie  Jury  's  empanneled  ;  or,  by 

I'sailc'.  2       practice  in  some  counties,  must  be  verbally  stated  to   the 

Wett*.  lVi-  pit's,  counsel.     No  plea  in  abatement  will  be  allowed  after  a 

ion — 2  Ld.    respondeat  ouster ;  nor  after  a  general   imparlance ;  and  if 

Raym.  853.   jssue  ^  joined  on  a  plea  in  abatement,  and  it  be   found 

against  the  deft,  it  shall  be  peremptory.     Nothing  can  be 

pleaded  in  abatement  of  a  scire  facias  on  a  judgment,  that 

might  have  been  pleaded  in  the  original  action  ;  and  every 
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dilatory  plea  must  be  certain  to  every  intent;  but  in  capital  Ch.  176. 
cases,  if  issue  be  joined  on  a  plea  in  abatement,  and  found  Art.  1. 
against  the  deft,  it  is  not  final ;  nor  if  he  demur,  in  abatement.  ^*~v-*+^ 

§  4.  By  this  act,  (the  former  law  revised)  it  is  provided,  Man.  Act, 
that  "  no  writ,  summons,  declaration,  judgment,  or  other  pro-  ^^J8#« 
ceedings  in  the  courts,  or  course  of  justice,  shall  be  abalid,  Maine  Act, 
arrested,  quashed,  or  reversed,  for  any  kind  of  circumstantial  Ch.  59. 
errors,  or  mistakes,  when  the  person  and  the  case  may  be 
rightly  understood  by  the  court,  nor  through  defect  or  want 
of  form  only,  and  the  court  on  motion  may  order  amend- 
ments."    There  is  a  like  clause  in  the  judicial  act  of 
congress. 

§  5.  If  abateable  matter  appear  on  the  face  of  the  declara-  Watton  on 
lion,  or  scire  facias,  it  need  not  be  pleaded  in  abatement,  but  P*rtn«r- 
the  court  will  lake  notice  of  it,  ex  officio,  or,  perhaps,  on  the  *hj££  t  £" 
above  statutes,  only  on  motion.      Aid  prayer  is  a  dilatory  364. 
plea.    Onslow  v.  Smith. 

§  6.  Demurrer  m  abatement — meaning.     On  a  demurrer  to  Man.  B.  3. 
an  indictment  in  abatement,  the  indictment  was  adjudged  ?°UTb Bo*" 
good,  and  final  judgment  was  rendered,  for  it  was  said  there  j^  c£„_ 
is  no  demurrer  in  abatement.     Explanation ;  before  the  act  monweilth 
for  the  amendment  of  the  law,  the  rule  was,  that  if  the  matter  ».  LlHj,  Ch. 
of  abatement  was  dehors,  it  was  accessary  to  plead  it,  and  u,.^™" 
shew  it  to  the  court ;  but  if  apparent  on  the  face  of  the  de-  fbrmi  of 
claration,  &c,  then  the  court,  tx  officio,  would  take  notice  of  plea*  in 
the  defect  and  abate  the  declaration,  &c. ;  but  this  act  pro-  "J^KJj. 
vides  that  no  defect  in  form  shall  avail,  unless  specially  worth'* 
shewn  as  cause  of  demurrer.      After  this,  the  court  would  Pleading*,  i 
not  lake  notice  of  such  defects  until  the  party  pointed  them  £  8°:— 
out ;  and  by  this  act,  the  technical  way  was  to  do  it  by  de-  ^  ^te 
murrer  with  causes.     Hence,  the  practice  to  demur  with  but  on  ex- 
causes,  as  well  as  to  plead  in  abatement  for  such  defects,  coptioni  by 
But  a  demurrer  in  its  nature  is  held  to  confess  all  facts  well  y^1^'' 
pleaded,  and  when  the  declaration,  &c.  is  demurred  to,  and 
adjudged  good,' there  is  enough  confessed  whereon  to  give 
final  judgment,  but  it  is  otherwise  in  case  of  a  plea  in  abate- 
ment ;  unless   it  put  a  fact  to  the   country,  such  plea  in 
abatement  does  not  so  confess. 

§  7.  A  pica  in  abatement,  after  a  general  imparlance,  is  not  i  Man.  R. 
only  bad,  but  is  so  on  a  general  demurrer.  KnAP' 

And  a  plea  of  a  different  degree  and  other  personal  matter  4  rj  £  e'~ 

in  abatement  need  not  be  pleaded  with  a  venue ;  Nutt  v.  eia Saik. 

Mills,  and  3  Raym.  ]  343.  6-— £  Ld. 

§  8.  Wherever  the  deft,  in  time,  pleads  matter  that  gives  IU7IIB- 1014- 
the  pit.  a  better  writ,  it  shall  abate  the  other,  as  in  a  writ  of  ^"JJ?' 

Set  seizin  of  the  father  tn  mortdancester,  his  own  stain  ;  but  if  f79]_3  '(„,, 
2  plea  be  to  the  substance  of  the  writ  the  deft,  need  not  Cl.  M. 
give  a  better  writ. 
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Ch.  176.  §  9.  When  the  deft,  pleads  in  abatement,  he  ought  to  give 
Art.  1.  the  pit.  a  better  writ ;  and  proper  defence  is,  "he  defends 
^^v^i  the  force  and  injury,"  though  there  are  many  precedents  of 
i  iJay't  Ca.  full  defence :  and  also,  only  "  he  comes  and  says". 
a^sTf-a"'  $  10-  "When  part  of  an  action  determines  by  the  act  of 
Im.  Cl.  993.  G°d>  and  the  like  action  lies  for  the  residue,  the  writ  shall 
—a  Raja,  not  abate  ;"  as  waste  and  ejectment,  because  they  lie  for 
117B'  ^w  t^amageB  OI,lyi  BQaU  proceed,  though  the  lease  end,  pending 
r""  n  °Mfi  tne  act'on  i  *°V  *l  "  st'u  a  prop*1,  action  for  the  damages. 

.     '  §  ' '  ■  If  on  °yer  °f  the  bond,  &c.  it  appears  the  writ  was 

7  Idi.C1.ub.  8U^j  before  (ne  cause  of  action  accrued,  or  day  of  payment, 

the  court  by  the   ancient  practice,  would  abate  the  writ, 

though  this  matter  were  not  pleaded. 
§  12.  When  the  plea  in  abatement  is  overruled,  the  deft. 

has  judgment  to  answer  over  in  some  better  form  or  manner; 

but  when  the  plea  is  good,  the  judgment  is  that  the  writ 
Trial  per  abate,  except  when  on  an  issue  to  the  jury  or  record ;  for  if 
ci'*4i  -  s"  *ne  ^cft.  p'ea<^ nw'  '**'  record  in  abatement,  judgment  is  final, 
BOI.&P.384.  for  trial  by  the  record  is  as  trial  by  the  country.  There 
-3Cain.i03.  can  be  but  one  plea  in  abatement  in  an  action.  Hetley  136. 
i  Ra.jin.980,  §  1 3.  In  real  actions  the  writ  can  abate  in  part,  but  in  per- 
BfUf"***-  tonal  actions  it  cannot ;  but  see  Oxnard's  case,  post,  a.  4. 
"St™  1181  §  14,  ^n  <i(fidav*t  a  requisite  to  a  pica  in  abatement  in 
ike  King ?.  '  England,  ana  several  states  adopting  the  English  rules  of 
Jouai.  practice,  but  is  not  in  Massachusetts. 

2Sftit.5lfl,        §  16-  After  the  bail  bond  is  forfeited,  the  deft,  cannot 

plead  in  abatement  to  the  original  action. 

2  Raju.  §  16.  Deft,  cannot  plead  in  abatement  what  he  might  give 
1849,  *'ar-  m  evidence  on  the  general  issue ;  as  in  assumpsit,  he  cannot 
naitaa.         plead  in  abatement,  that  the  promise  was  made  after  the 

commencement  of  the  action,  and  not  before. 

3  Salk.  19,  §  1 7.  Uncertainties  and  errors  in  the  declaration  cannot 
*j"f?nrtr-    be  pleaded  in  abatement,  they  must  be  demurred  to;  and  1 

Salk.  2J2  ;  matter  in  bar  cannot  be  pleaded  in  abatement ; 

1  Raym.  693. 
38^*'  *'  §  18-  Wherever  a  matter  may  be  pleaded  in  abatement. 

Palmer.— ix  an°  's  not> tue  advantage  is  waived,  and  it  cannot  be  assigned 
Mod.  l.->  for  error,  or  pleaded  to  a  scire  facias  in  the  same  case.  As 
!*Lt'»M' — *  if  an  alien  sue ;  the  deft,  may  plead  this  in  abatement ;  bat 
~CtJa.'iu  ^  ne  °°  not'  ant*  'et  tne  P'1*  nare  judgment,  the  deft,  will 

not  be  allowed  to  plead  the  pit's,  alienage  to  a  tare  facia*  ; 

for  matters  in  and  before  the  writ,  cannot  be  taken  advantage 

of  in  error  or   scire  facias ;  and,  therefore,  if  a  feme  covert 

sue  in  her  own  name,  by  attorney,  and  the  deft,  pleads  in 
Cm.  El.  654,  bar,  he  shall  not  assign  coverture  for  error.  So  it  is  a  good 
^"J**"     plea  in  abatement  for  the  deft,  to  say,  a  stranger  is  tenant  in 

common  with  the  pit. ;  but  if  he  waive  this  plea,  he  shall  not 
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have   advantage  thereof  in  arrest  of  judgment,  though  the    Ch.  176. 
jury  find  the  fact.     The  same  of  misnomer  in  the  deft.  Art.  2. 

§  19.  Every  plea  in  abatement  ought  to  have  its  proper  t^-v*^ 
conclusion,  praying  for  that  judgment  the  deft,  means  to  l  B»lk.  JOT, 

"«■  SS." 

Debt  on  bond,  before  payable,  is  only  in  bar,  not  abatement  0mvn  r 

Petit  Judicium.    It  is  said  when  the  deft,  pleads  in  abate-  Butler,  l  L. 

went,  matter  apparent  in  the  writ,  he  shall  begin  and  con-  Rajm.  346. 

elude  his  plea  petit  judicium  At  breve,  &c. ;  but  for  matter  3  im.  CI.  30. 

dehors,  only  conclude  so.  ~*  B*c"  * 

Art.  2.  §  1.  Divisions  in  pitas  in  abatement.  1.  For 
want  of  jurisdiction  in  the  court  to  try  the  action :  2.  Disa- 
bility in  the  pit.  to  sue,  as  that  he  is  an  alien  enemy,  outlaw- 
ed, attainted,  &c. :  3.  Pleas  shewing  the  deft,  cannot  be 
sued  in  such  a  form,  or  by  such  a  description,  as  that  he  is 
sued  alone  and  has  partners,  is  misnamed,  &c. :  4.  Excep- 
tions to  the  declaration,  as  want  of  legal  form ;  matters 
joined  not  to  be  joined,  &c. :  5.  To  the  writ,  as  defects  in 
it,  in  the  service,  return,  &c. :  6.  Exceptions  to  the  action 
of  the  writ,  as  that  it  is  in  case,  where  it  should  be  in  tres- 
pass, &c,  another  action  pending,  actio  non  accrtvit,  non  tenure, 
or  disclaimer,  variance,  &c.  After  these  generally  comes 
the  plea  to  the  action  itself,  in  bar  thereof. 

§  2.  The  above  has  long  been  the  settled  order  in  plead- 
ing ;  because,  by  this,  each  subsequent  plea  admits  the 
former  part  of  the  case  to  be  right;  as  where  the  deft, 
pleads  to  the  person  of  the  pit.,  as  his  disability  to  sue,  he 
admits  the  jurisdiction  of  the  court ;  as  it  is  idle  to  plead  any 
matter  in  a  court  that  has  it  not  in  the  case.  So  when  the 
deft,  pleads  to  the  count  he  admits  the  pit.  is  able  to  come 
into  court  and  to  implead  him,  and  that  be  may  therein  be 
properly  impleaded ;  for  if  there  be  not  a  plaintiff  able  to 
sue,  or  a  deft,  who  can  be  impleaded,  it  is  nugatory  to  be 
making  questions  as  to  the  count  or  declaration,  whether  in 
legal  form  or  not.  So  the  deft,  in  pleading  to  the  writ,  ad- 
mits the  count  to  be  good  in  form,  as  it  is  needless  to  object 
to  the  writ,  if  no  count  on  which  the  pit.  can  have  judgment ; 
and  when  the  deft,  pleads  to  the  actum  of  the  writ,  as  that 
it  is  not  in  the  right  kind  of  action,  he  allows  both  the  count 
and  the  writ  to  be  good ;  and  if  he  pleads  in  bar  of  the 
action,  he  answers  the  right  in  demand,  and  admits  the  form 
of  the  writ  and  count,  generally. 

§  3.  Before  the  pleas  in  abatement  under  these  several 
heads,  be  considered,  it  may  be  proper  to  attend  to  a  few 
cases  in  which  writs,  &c.  are  abated  dc  facto,  or  by  the  court 
on  mere  inspection.  • 

§  4.  Abatement  de  facto.    The  rule  is,  where  a  writ  is  in  44^^! 
fact  a  nullity,  so  that  a  judgment  thereon  must  be  erroneous,  Abt.  222. 
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Ch.  176.   and  this  is  apparent  on  the  face  of  it,  the   writ  is  de  facto 
Art.  2.     abated  ;  as  where  an  action  is  brought  against  a  feme.  wwr( 
^.^-v-w   as  sole,  this  makes  another's,  her  husband's  property,  liable, 
without  giving  him  any  opportunity  to  defend  himself,  and 
the  writ  is  abated  de  facto,  if  this  fact  appears  to  the  court 
in  the  case  itself,  if  not  by  pleading  it.     So,  if  it  appear  the 
pit.  has  no  cause  of  action  -on  the  face  of  the  writ,  the  writ 
Cro.El.  121,  is  abated  by  the  court  ex  officio,  and  without  pleading  :  so, 
53*Tfe  ""    wnere  *l  appears  in  the  writ  itself  it  ought  to  abate ;  and  the  ' 
u*'  act  for  the  amendment  of  the  law,  makes  no  difference,  where 
it  is  clear  pleading  over,  or  a  verdict,  will  not  cure  the  defect. 
So,  where  debt  was  brought  against  an  administrator  on  a 
contract  of  the  intestate;  neld,  the  court,  ex  officio,  ought   to 
abate  the  writ,  and  that  the  plea  of  the  deft,  that  she  had 
fully  administered,  found  against  her,  will  not  take  away  the 
power  of  the  court,  ex  officio,  to  abate  the  writ,  though  by  the 
plea  she  admitted  an  action  of  debt  lay. 
Csrtb.  173.        §  5.  So,  if  it  appears  by  the  writ,  or  the  pit's,  own  show- 
ing, he  had  no  cause  of  action  when  he  commenced  bis  suit, 
bis  writ  is  a  nullity. 
Foweii  ».  §  6.  So  here  it  may  be  proper  to  consider  when  a  writ 

uiitrton.      abates  in  toto  or  in  part  only  :  may  abate  for  part  in  debt ; 
2  Bos.  &  P.  420. 
***■*•  A.br'        §  7*  Abatement  in  toto  or  impart, 
d' kw^b™       '^e  ru'e  "*» tnat  wnere  tne  wr'1  iS  fob*i  when  sued  out,  it 
Co.  150.        abates  tn  toto  ;  as  where,  by  the  pit's,  own  shewing,  there  is 
no  cause  of  action  for  part,  as  trespass  against  two,  one  be- 
Hob.  ISO —  ing  dead  at  the  time  of  the  writ  purchased.    It  is  the  pit's. 
5JJ**"  A1>r"    own  fault  to  sue  out  a  bad  writ,  as  if  the  pit.  bring  trespass 
Com"  D.ioo.  aga'nst  A,  and  alleges  that  he  and  three  others  committed 
— Carth.  96.  the  trespass,  the  pit's,  writ  shall  abate  in  toto ;  for  though  he 
— 4  Bac.  45.  might  have  sued  A  alone,  or  all  four,  yet,  as  he,  of  Aw  own 
shewing,  makes  it  appear  four  committed  the  trespass,  he 
shews  he  cannot  sue  A  alone :   so,  if  the  pit.  sue  for  two 
things  and  has  no  right  to  one.      If  one  pit.  be  disabled  to 
proceed,  the  writ  abates  as  to  all,  or  in  toto. 
4  B*c.  Abr.        §  8.  At  common  law,  nontenure  of  part  of  the  land  abated 
Co  4sT"H    **  writ '"  M°s  but  by  25  *"  IH-  Ch*  l6-  the  writ  abates 
but  for  the  part  whereof  nontenure  is  pleaded;  but  if  the  de- 
mandant will  enter  into  a  part  of  the  land,  pending  the 
4  Bac.  Abr.    action,  it  abates  in  toto.    If  one  of  the  defts.  dies  pending 
46.-8  Co.     (he  writ,  it  shall  not  abate  against  the  other,  for  it  is  by  the 

art  of  God,  but  the  death  must  be  noted  on  the  record. 
lS°Bac?°5'  $  9'  Tnou6h  an  action  of  waste  docB  not  abate  if  the 
Abr.  4fi.  'e<Me  enc*  pending  the  suit ;  yet  if  the  inheritance  end  pend- 
ing the  writ,  it  abates,  for  the  disinherison  of  the  pit.  is  the 
ground  of  the  writ,  and  not  merely  the  damages.  So,  in  a 
writ  of  annuity,  if  pending  the  action  the  annuity  end,  the 
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writ  abates  in  toto,  because  it  lies  hot  for  the  arrears  only  ;  Co.  176. 
so  it  becomes  not  proper  for  the  only  matter  remaining  to  be  Art.  3. 
recovered.  i~*~v-^/ 

§  10.  So,  if  an  action  be  brought  for  two  things,  and  it  Co.  Lit.  45, 
appears  the  pit.  can  have  no  other  action  for  one  of  them,  it  Godfrey'* 
stands  as  to  that  and  abates  as  to  the  other ;  but  if  another  Bac.Abr.  49. 
writ  can  be  brought  for  that  part,  as  to  which  this  is  good, 
it  is  said  it  abates  in  toto. 

§  11.  If  debt  be  brought  on  three  bonds,  and  it  appears  Fair.  K.  e», 
one  is  not  due,  the  court  will,  ex  officio,  abate  the  writ  as  to  G.™$*  p"  *** 
that,  and  give  judgment  for  the  other  two.  ■  E  e  ,w- 

§  12.  It  a  plea  in  abatement  contain  matter  which  is  in  SBo».  ftp. 
part  abatement  of  the  writ,  but  concludes  with  praying  the  4a*'  F<"»eii 
whole  writ  be  abated,  the  court  may  abate  so  much  ofil  as  l.toEMU0* 
the  matter  pleaded  applies  to.    This  is  more  favorable  than  83,  the  King 
common,  to  pleas  in  abatement.     See  Lord  Kenyon's  obser-  «-  Shukea- 
valion,  Roberts  v.  Moon  and  another,  a  late  case,  in  which  the  i'earP- 
court  decided  that  in  abatement  the  court  will  give  only  the 
proper  judgment  the  party  prays  for,  though  in  case  of 
pleas  in  bar  it  will  give  that  which  appears   to  them  to  be 
the  proper  judgment,  on  the  whole  record,  whether  regularly 
prayed  for  or  not. 

§  13.  A  and  B  bring  an  action,  and  have  a  joint  right  as  5  Bac.  Abr. 
to  one  injury  named  in  their  writ,  and  A  only  as  to  another  19s- 
so  named  :  it  is  good  as  to  the  first  injury  and  abates  as  to 
the  other  ;  but  then  the  jury  must  assess  damages,  separate* 
ly,  as  to  each  injury. 

§  14.  But  if  the  writ  appears  to  the  court  to  be  false,  by  Hob.  280, 
the  record  itself,  the  court,  ex  officio,  or  at  the  deft's.  request,  J?1"-}! 
as  amicus  curia,  will  abate  it,  as  if  it  vary  from  the  register.     om*    '     ' 
So,  if  it  appears  false  by  the  evidence,  it  abates  without 
plea ;  as  if  only  one  pit.  appears  to  be  disseized. 

Aet.  3.  Pleas  in  abatement  to  the  jurisdiction  of  the  court. 
The  question  if  a  matter  be  within  its  jurisdiction  or  not,  has 
been  considered  under  the  head  of  Jurisdiction. 

§  1 .  On  the  principles  of  pleas  thereto,  it  remains  to  be  3  mt  Co-^ 
considered  here.  303. 

§  2.  A  plea  to  the  jurisdiction,  concludes  to  the  cognizance  2  Mod.  99 
of  the  court,  and  prays  "  judgment  whether  the  court  will  30,197,273. 
have  further  cognizance  of  the  suit." 

§  3.  If  an  inferior  court  refuse  a  proper  plea  to  their  juris-  Rajm.  189. 
diction,  an  attachment  lies  against  them. 

§  4.  If  it   appears  by  the  declaration  that  the  matter  did  4  Bac- Abr- 
not  arise  within  the  jurisdiction  ;  or  that  the  matter  be  not  M- 
proper  for  it ;  or  that  the  attorney  refused  to  plead  to  the 
jurisdiction  ;  or  that  the  party  he  prevented  pleading  to  it 

vol.  v  87 
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Ch.  176.  by  any  artifice  ;  or  if  Ms  plea  be  not  accepted,  or  be  over- 
An.  3.  ruled,  a  prohibition  lies  at  any  time. 
v_^-v-*w  §  5.  If  it  appear  in  the  declaration,  the  matter  did  not 
s»lk.  201,  arise  within  the  jurisdiction  of  the  court,  all  is  void ;  but  if 
Lucking  t^  [ajj  w;tr,in!  the  deft,  is  estopped  if  he  do  not,  in  season,  plead 
l  D.fc£l27.  to  it  and  shew  the  fact.  If  the  deft,  pleads  a  matter  under 
— Ld.  Ray-  the  process  of  a  court,  the  pit.  cannot  reply  that  the  cause 
233^- &  Bac.  0f  action  arose  not  there,  within  its  jurisdiction,  as  it  was 
not  pleaded  to  in  season. 

4  Bac.  35.         §  g.  It  is  stated  in  English  books  that  this  plea  cannot  be 

.by  attorney,  as  he  is  an  officer  of  the  court,  and  in  it  deft. 
may  make  half  or  no  defence  ;  must  shew  what  court  has 
jurisdiction.     Cowp.  173,  Mostyn  v.  Fabrigas. 
Pouj.  448,        §  7.  If  a  contract  above,  be  reduced  below  40».  by  pay- 
448,  Hay-     ment  or  set-off,  or  if  the  deft,  tender  part  so  as  to  reduce 
JJ™]^       the  debt  to  less  than  40j.,  it  is  within  the  jurisdiction  of -the 
lower  court,  yet  the  pit.   has  full  costs.     But  this  must  be 
understood  when  it  is  at  the  deft's.  option  so  to  have  it  re- 
duced.    This  has  been  our  practice. 
8D.iL  §8.  Held,  a  plea  in  abatement  to  the  jurisdiction  is  good, 

63i,wuke»  though  it  begin  "  deftndit  vim  et  injuriam  qwmdo;"  also,  2 
"■  w,a*»"-  Ch.  on  PI.  410 ;  and  2  Saund.  209. 

5  Hui.  R.  §  9,  A  ptea  to  the  jurisdiction  of  the  court  is  bad,-  if  it  do 
«  ^»L*W"  not  8've  jurisdiction  to  some  other  court  in  the  state ;  and  the 
Smith  k  al.   court  will  stay  all  proceedings,  if  neither  the  deft,  or  any 

property  ofjJtis  is  within  the  jurisdiction  of  the  state. 

Ksirx,  Not.       §  10.  This  was  an  action  brought  by  Haynes  and  his  wife, 

Term,  1783,  for  a  legacy,  against  Bradley  and  wife  and  others ;  plea  was 

ux.^Brwt-    ™  abatement,  no  service  of  the  writ  on  one  of  the  executors, 

ley  &,  ai.       and  held  a  bad  plea ;  because  he  was  out  of  the  state,  and 

the  officer  returned  the  fact ;  for  in  this  country  it  is  necessary 

to  sever  even  joint  obligors  or  promisors,  living  in  different 

states ;  otherwise,  in.many  cases  there  would  be  no  remedy. 

Lincoln  §  11.  In  this  case,  previous  to  1798,  Norcroft  brought  an 

ly,  17S8,   *   ac'i°u  on  contract,  against  Hallowell  and  Whipple,  joint  ex- 

Noreroft  e.     ecutors  of  Dr.  Gardiner's  will,  and  by  it  were  empowered 

Hallowell      to  sell  his  lands.      They,  as  executors,  in  1785,  engaged  to 

"'•  sell  to  the  pit.  fifty  acres,  part  of  bis  estate.     They  were 

properly  sued  in  their  own  right ,-  Whipple  being  out  of  the 

state,  the  writ  was  not  served  on  him,  and  the   action  was 

entered  against  Hallowell  alone,  though  their  promise  was 

joint,  and  decided  to  be  rightly  entered.     Whipple  lived  out 

Return  was    °^ tne  Btate'  an<*  'n  ^ew  Hampshire,  when  the  promise  was 

that  W.  wu  made.     This  singular  way  of  severing  a  joint  promise,  in- 

out  of  the      stead  of  considering  the  service  on  one  as  a  service  on  both, 

I94*'n7" fa    8ave  r'se  t0  tpe  provision  in  the  act  of  Feb.  17,  1798,  sect. 

22,  Virginia    6>  which  enacts  that  joint  obligors,  &c-  be  considered  as 

law.  summoned  when  those  of  them  in  the  state  arc  notified,  &.c. 
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This  is  the  true  principle,  though  those  of  them  oat  of  the   Ch.  1 76. 
State  be  not  summoned.  Art.  3. 

§  12.  A  plea  to  the  jurisdiction  of  the  court,  in  a  transito-  v^-v-^-' 
ry  action,  must  shew  that  some  other  court  of  the  nation  has  3  Man-  B- 
jurisdiction,  and  if  no  court  of  it  has;  the  deft,  may  avail  Harden  — 
himself  of  this  defence,  under  a  plea  which  goes  to  the  see  Ch.  80, 
action.     6  East,  583.  ■■  l,  ■■  «>. 

§  13.  And  after  a  special  imparlance  only,  saving  all  ex-  l  Saik.  6, 
ceplions  to  the  writ  and  declaration,  deft,  cannot  plead  to  DlS^°ie 
the  jurisdiction  ;  for  this  exception  does  not  affect  that.  *" 

§  14.  If  the  court  has  not  a  general  jurisdiction  of  the  Cowp.17*, 
subject  matter  of  the  writ,  the  deft,  must  plead  to  the  juris-  SdJJJ^' 
diction,  and  cannot  take  advantage  of  it  on  the  genera*  issue. 

§  15.  Several  cases  of  jurisdiction,  and  objections  to;  see  Rex.  «. 
head  Jurisdiction.    6  East,  583.  Jotuwon. 

§  1 6.  In  this  case  a  plea  to  the  jurisdiction  of  the  court  Fletcher  o. 
was  pleaded  by  James  Otis,  the  deft's.  attorney, thus :  "and  Va»«al,M«ii. 
the  said  V.  comes  and  says  this  honourable  court  ought  not     ° 
to  take  any  further  cognizance  of  the  said  plea,  because  he 
says  the  said  court  is  an  inferior  court  and  of  an  inferior  ju- 
risdiction, and  yet  the  words  in  the  said  writ  pretended  to 
be  spoken  by  said  Vassal,  or  any  of  them,  are  not  alleged  to 
be  spoken  within  the  jurisdiction  of  the  same  court  as  by  law 
they  ought  to  be  alleged,  and  this  the  said  V.  is  ready  to  veri- 
fy ;  wherefore,  he  prays  judgment  whether  the  same  court  will 
take  any  further  cognizance  of  the  plea  aforesaid.   J.  Otis." 
Deft,  in  the  same  case  pleaded  variance  between  the  writ  and 
the  statute  form,  by  said  Otis.  3.  Not  guilty  thus,  by  himself : 

§17."  And  the  said  Vassal,  saving  the  pleas  to  the  juris- 
diction and  in  abatement  of  the  writ  on  file,  says  he  is  not 
guilty  in  manner  and  form  as  the  pit.  declares,  and  thereof 
puts  himself  upon  the  country.  William  Vassal." 

§  18.  These  pleadings  passed  through  the  Superior  Court 
on  appeal  and  review,  and  no  objection  to  this  manner  of 
pleading  appears  to  have  been  made :  Fletcher  reviewed, 
and  appealed  also. 

§  19.  But  in  this  case,  in  the  C.  P.  England,  it  was  held,  W.B1. 1094, 
that  a  special  imparlance  saving  all  exceptions  to  the  juris.  S^?1  *' 
diction,  cannot  be  entered  without  leave  of  the  court,  nor 
can  such  a  plea  be  pleaded  after  appearance  by  attorney. 

§  20.  Plea  to  the  jurisdiction  must  be  irutanier  on  the  JJ*J*iff" 
deft's.  appearance  j  pfea,  action  accrued  not  within.      Lit. 
Ent.  471.     Admiralty  jurisdiction  pleaded. 

§  SI.     A  plea  to  a  transitory  action,  alleging  neither  parly  *  Maw.  R- 
lives  within  the  county  wherein  the  action  is  brought,  is  in  jjjj  J  e"e" 
abatement,  and  to  be  filed  before  the  jury  is  empanneled,  Welch' 
on  our  statute  of  1783,  Ch.  11,  sect.  6.    At  the  time  of 
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suing  the  writ,  the  pit.  was  of  Salem,  and  the  deft,  of  Bos- 
ton, but  had  lived  in  Shirley  in  Middlesex,  whereof  he  was 
called.  Deft,  contended  it  was  not  a  plea  in  abatement, 
because  to  the  jurisdiction,  &c. ;  but  the  .court  held  the  ob- 
jection to  be  to  the  writ  and  not  to  the  jurisdiction. 

§  22.  Plea  stated  the  deft,  was  in  custody  on  (he  execu- 
tion, for  less  than  $25,  and  was  discharged  by  the  Court  of 
Common  Pleas,  &c.  Held,  a  good  averment  of  jurisdiction 
in  the  Common  Pleas. 

§  23.  The  pit.  caused  G.  to  be  taken  in  execution  and 
the  deft.,  the  sheriff,  let  him  escape.  Pit.  brought  debt. 
Deft,  pleaded,  that  October  1,  1810,  G.  escaped  against  the 
deft's.  will,  and  returned  into  gaol  before  the  pit.  commenced 
his  action,  and  continued  in  it  till  October  6,  1810,  when,  on 
his  petition,  the  Common  Pleas  discharged  hitn,  having  full 
power  for  that  purpose,  pursuant  to  the  act  for  the  relief, 
&x.  On  general  demurrer  to  this*plea,  held  it  sufficient  to 
show  the  Court  of  Common  Pleas  had  jurisdiction  in  the 
case,  and  this  discharge  justified  the  sheriff",  who  had  no 
concern  in  the  regularity  of  the  court's  proceeding. 

§  24.  The  declaration  in  an  inferior  court,  must  allege  the 
money  was  had  and  received  within  the  jurisdiction,  as  well 
as  that  the  deft,  promised  to  pay  within  it ;  and  when  one 
count  of  a  declaration  in  such  court  is  not  laid  within  the 
jurisdiction  of  the  court,  and  the  damages  are  given  generally, 
the  objection  is  fatal  on  a  writ  of  error,  though  there  be 
another  good  count. 

§  35.  In  stating  in  a  pica,  the  proceedings  of  an  inferior 
court,  after  giving  it  jurisdiction,  it  is  sufficient  to  say  that 
such  proceedings  were  thereupon  had,  (tattler  processum  ;)  that 
such  an  act  was  done  by  the  court ;  that  is,  that  the  deft, 
was  discharged  from  his  debts  as  an  insolvent,  without  setting 
forth  all  the  proceedings  specially ;  and  can  never  after  be 
arrested  for  the  same  debt,  or  sued  on  the  judgment. 

§  36.  This  was  trespass  vi  et  armis,  for  seizing  the  pit's, 
ship,  at  the  Cape  of  Good  Hope,  and  converting  the  same  to 
the  deft's.  use:  Held,  in  justifying  this  trespass  under  this 
foreign  court's  process,  the  plea  should  be  like  a  justification, 
under  a  process  of  an  inferior  court  at  home.  At  any  rate, 
a  plea  stating  only  that  the  court  abroad  was  governed  by 
foreign  laws  ;  that  the  property  seized  was  within  its  juris- 
diction ;  that  certain  legal  proceedings  were  had  according  to 
such  foreign  laws,  against  it,  in  such  court  having  competent 
jurisdiction  in  that  behalf,  et  taliier  processum,  &c. ;  that  the 
deft,  was  ordered  by  the  court,  having  competent  authority 
in  that  behalf  to  seize  the  property,  is  bad,  being  too  gene- 
ral, and  not  giving  the  pit.  notice  whether  the  deft,  justified 
as  an  officer  of  the  court  or  party  to  the  cause  j  or  of  what 
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nature  the  charge  was,  or  by  whom  instituted,  or  what  the 
order  of  seizure  was,  whether,  also,  lute  or  cpiousque,  &c.  De- 
cided on  a  special  demurrer,  assigning  in  substance,  the  . 
above  defects  in  the  plea. 

§  27.  After  the  Supreme  Court  has  sent  a  cause  back,  di-  J 
reeling  its  decree  to  be  executed,  it  is  too  late  to  question  the  J 
jurisdiction  of  the  court  below. 

§  28.  An  officer  executing  the  process  of  a  court,  must,  at  ■ 
his  peril,  take  notice  of  its  jurisdiction  ;  and  if  it  has  none,  '. 
he  is  a  trespasser.  See  Ch.  187,  a.  7.  s.  16,  as  to  the  Judges. 

§  29.  Time  of  pleading  in  abatement — Connecticut.  Flea  ' 
in  abatement  to  the  declaration;  pit.  has  leave  to  amend';  j 
deft,  mar  plead  in  abatement  to  the  amended  writ  ;  and  in  . 
the  Sup.  Court  of  Errors,  do  plea  in  abatement  can  be  re-  < 
ceived  after  the  third  day  in  the  term.  In  Ana  York,  no  ; 
plea  in  abatement  is  received  after  service  of  the  general 
issue,  3  Gaines',  102 ;  and  a  plea  in  abatement  after  one  in 
chief,  is  a  nullity;  1  Johns.  Ca.  101. 

§  30.  Pit.  and  d'fl.  both  alien*,  &c.  is  in  abatement  also,  ■ 
when  the  contract  sued  was  made  in  a  foreign  country,  and  % 
there  to  be  performed. 

§  31.  Exemption  from  arrest,  as  a  representative,  &c.  A  ' 
writ  of  error  was  served  on  one  in  Connecticut,  while  he  , 
was  attending  the  general  assembly.  Held,  he  might  plead  i 
his  privilege  in  abatement,  though  the  writ  was  returnable  ' 
after  the  termination  of  the  session ;  2  Johns.  Ca.  222. 

§  32.  A"o  service  on  one  deft.,  pleaded  in  abatement  ;  as  ] 
where  a  writ  issued  against  two  deft's.  described  as  residents  ■ 
in  Connecticut ;  officer  returned  he  took  one  of  them ;  and 
he  pleaded  in  abatement,  the  writ  had  not  been  legally 
served ;  replication  slated  the  other  deft,  after  the  date  of 
the  writ,  and  before  the  return  of  it,  moved  out  of  the  state, 
&c.     Held,  this  replication  was  bad. 

§  33.  Citizens  of  different   states.     To  give   the   federal 
courts  jurisdiction,  deft,   most  be   expressly   described   of  ' 
another  state ;  Ch.  227,  a.  31.     All  of  a  party  must  be  of  ' 
another  state ;  3  Wheat's.  R.  591,  Cameron  v.  McRoberts. 
But  if  one  of  such  party  has  clearly  distinct  interest,  equity 
will  consider  his  case.     Id. 

Art.  4.  PWs.  disability.  §  1.  The  general  principle  is, 
that  if  his  disability  to  sue,  be  perpetual,  it  is  in  bar,  as  then 
he  never  can  have  his  action ;  but  if  only  temporary,  then  in 
abatement. 

§  2.  His  first  disability  is  alienage  perpetual,  as  in  regard 
to  freeholds  and  inheritance  temporary,  as  alien  enemy. 

ij  3.  Much  has  already  been  stated  on  this  subject  of 
alienage ;   see  Men,  Index,  and  especially  Ch.  3,  a.  2 ;  Ch. 
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Ch.  176.  40,  a.  3;  Cb.  127,  Ch.  130,  Ch.  131 ;  but  little,  therefore, 
Art.  4.  need  be  added  here.  4  Cranch,  321, 333. 
^^-v-^;  §4.  The  general .  principle  is,  that  an  alien  enemy  can 
4  Bac.  36,—  bring  no  action,  and  an  alien  friend  no  real  action ;  but  an 
xi''— imp  a"en  may  sue  as  execulori  w  ,n  auier  *"»'*,  even  an  alien 
M.  p.  47.—   enemy ;  nor  can  a  subject  sue  for  the  benefit  of  an  alien 

6  D.  tc.  E.     enemy.  Cro.  El.  1 42,  contra ;  Cro.  Car.  9,  accord; 

**  §  5.  As  an  alien  enemy  may  become  a  friend,  and  so  his 

Lit.  Ent.  1.     being  an  enemy  is  temporary,  alien  enemy  is  but  in  abatement ; 
130 "'-3  in*.   ant^  '*"  ne  sucs!  tne  deft,  defends  the  force  and  injury,  and 
Ci.  is.—      says  the  pit.  ought  not  to  be  answered,  because  he  is  an 
%  Hod. Ent.    alien,  born  at  Callis,  in  the  kingdom  of  France,  under  the 
EnV'assi        allegiance  of  &c,  an  enemy  of  &c,  born  of  father  and 
mother,  enemies  of  &c.,  and  to  this  same  enemy  adhering, 
came  into  &c,  without  the  safe  conduct  of  &c.;  nocparalut, 
prays  judgment  if  he  ought  to  be  answered,  &x. ;  replica- 
tion, a  subject  born,  &c-  and  not  an  alien  born,  as  the  deft, 
alleges,  &c.    8  D.  &  E.  166,  Casseres  v.  Bell. 
4  Bac.  Abr.        §  6.  It  is  said  in  several  books,  that  alienage  may  be  plead- 
48.— ?  stra.   gd  jj,  jjar  or  abatement.    The  general  rule  is,  that  whatever 

7  Had.  160.   destroys  the  pit's,  right  or  action,  and  disables  him  forever 
—2  Ld.        from  recovering,  may  be  pleaded  in  bar,  and  in  some  cases 
Raj-m,  1S07.  he  may  plead  such  matter  in  abatement.     Matter  in  bar  de- 
stroys the  right  of  action  in  the  pit.,  but  in  abatement  the 
deft,  gives  the  pit.  a  better  writ. 

Co.  Lit.  iss.  §  7-  Alien  enemy  may  be  pleaded  in  bar  or  abatement,  for 
—4  Bac.  the  cause  of  action  is  forfeited ;  but  alien  friend  only  in 
3  Bo/IeT  a')atenient'  But  these  general  rules  have  exceptions,  for 
U5.  '     the  right  of  an  alien  enemy  is  often  only  suspended  during  the 

war,  as  stated  in  former  chapters;   and  in  real  actions,  an 
alien  friend  is  barred  forever. 
Rn«t.  Eat.  §  &•  In  Rastel's   Entries,  alien  enemy  is  pleaded  in  bar,  in 

006.  trespass ;  as  to  the  force,  &c.  nan  cul. ;  as  to  the  residue,  ac- 

tio non  and  bar ;  the  pit.  was  an  alien  enemy,  and  came  into 
England  without  a  safe  conduct,  whereby  the  deft,  took  his 
goods,  &c.  as  was  legal,  fcc.  hoc  paratus  ;  replication,  pre- 
cludi  non,  because  an  Englishman  from  his  nativity,  born  at 

10  John*.  R.  (in  England,)  hoc  paratui ;  rejoinder,  pit.  is  an  alien,  born 

183,  iss.—    in (Scotland)  in  the  form  alleged,  without  thit  that  the 

lilahuar*  ,fl"*  **■  **  an  Englishman  from  his  nativity,  as  he  hath  above 
abatement,  alleged,  lioc  paratus.  P.  says  he  is  an  Englishman  from  his 
Bell  v.  nativity,  in  the  form  he  hath  above  alleged,  and  issue ;  here 

Chapman.     a[-tm  tntmy  js  pleaded  in  bar,  and  it  is  to  be  observed  the 
issue  is  on  his  being  an  Englishman,  and  the  authorities  are 
1  Com.  D.      both  ways,  on  both  points.     Executor  cannot  sue  if  the  tes- 
10-  tator  was  an  alien  enemy  at  his  death. 

n  Ma«.  R.  This  was  auumptit ;  and  held,  a  plea  of  alien  enemy  must 
Parkuuon  t.  Wentworth,  jr.— 12  Mail.  R.  8, 13. 
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shew  the  pit.  is  an  alien  barn,  and  here  without  safe 
or  if  a  citizen,  that  he  is  resident  with  the  enemy,  am 

{may  judgment  that  the  action  be  barred,  until  &c. 
owed  to  plead  anew,  paying  costs  to  the  time  of  at 

Writ  of  right,  and  plea  filed  by  a  wrong  chrisl 
of  the  deft,  and  the  pit.  demurred,  generally,  to 
deft's  plea.  Held,  the  pit.  had  waived  any  exc 
that  cause,  and  that  the  deft,  was  entitled  to  a 
name ;  held  secondly,  the  articles  in  the  treaty 
between  the  United  Stales  and  Great  Britain,  do  n 
or  cure  the  disability  of  a  British  subject  as'an  ali 
plea  of  alien  enemy  is  a  temporary  disability  in  tb 
effect  is  not  to  abate  the  writ,  or  to  defeat  the  proc 
ly,  but  to  suspend  it.  Judgment,  the  writ  rema 
day  until,  fix:. 

§  9.  2.  Disability  of  one  pit.  in  a  writ  of  right, 
writ.  This  was.a  writ  of  right  brought  by  sundi 
recover  certain  lands  descended,  as  said,  to  thei 
common  ancestor ;  and  held,  since  the  statute  of  1 71 
summons  and  severance  will  not  lie  for  coheirs  or  joi. 
and  if  they  join  in  their  action,  the  disability  ■ 
mandant  abates  the  writ  as  to  all,  whether  it  ex 
commencement  of  the  action  or  occurs  afterward? 
case  Caroline  Fox,  one  of  the  demandants,  mat 
Potter,  pending  the  action,  and  this  was  pleaded  ii 
since  the  last  continuance,  to  wit,  "  that  since  the 
tinuance  of  the  writ,  viz.  on  the  first  of  July  las 
said  C.  F.,  one  of  the  demandants  in  the  said  \ 
married  with  John  Potter,  Esq.,  and  is  now  cov 
said  Potter,  her  husband,  who  is  yet  living,  to  wit, 
ta  aforesaid,  and  this,  &c. ;  wherefore,  inasmuch  a 
J.  P.  is  not  joined  in  the  said  writ,  the  said  \ 
pray  judgment  of  the  said  writ,  and  that  the  sam 
quashed,  and  for  their  costs ;"  pits,  demurred  gei 
this  plea,  and  held  good,  and  (he  writ  was  abated 
that  statute,  one  or  more  coheirs  may  join,  or  s 
not  obliged  to  join,  and  no  summons  and  eeverani 
where  pits,  are  obliged,  by  law,  to  join  in  the  a< 
after  one  is  summoned  and  severed,  his  acts  have  m 
on  the  suit.  Pica  in  abatement,  the  pit.  is  an 
shew  he  is  alien  enemy.  Alien  enemy  pleaded 
venue  is  well  in  abatement,  but  bad  in  bar.  Wesl 
1  Salle.  2 ;  2  Raym.  1 243. 

§  10.  3.  Outlawry,  where  it  forfeits  the  cause 
may  be  pleaded  in  bar  or  abatement ;  but  wh 
not  forfeit,  it  is  only  in  abatement,  as  the  outli 
may  be  only  temporary.   2  Mod.  276. 
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Ch.  176.       §  11.   4.  Civiliicr  morluus.  ■  If  one  be  attainted  of  treason 
Art.  4.     or  felony,  he  is  disabled  to  sue;  he  is  extra  legem,  or  avUiter 
•^^-v-"^.'   mortum  ;  is  in  abatement. 

4  Bac.  36.—      In  this  case  the  deft,  was  sentenced  to  the  state  prison  in 
Imp.  M.  P.     New  York  for  lift.   Held,  be  is  to  be  regarded  as  crci/fy 
'  dead,  and  the  suit  against  him  is  abated;  outlawry  and  at- 

408  Graham  to"11^!  scarcely  ever  pleaded  in  the  United  Slates,  and  the 
t.  Adam;.—  English  cases  but  imperfectly  apply ;  and  Jus.  Dig.  483. 
i  Com.  D.  But  if  on  sentence  to  the  state  prison  for  life,  be  pardoned, 
b,  »,  to.  bc  jg  restored  to  his  rights  and  duties  as  a  parent,  and  'be- 
comes entitled  to  the  custody  of  his  infant  children,  who  had 
been  placed  under  the  care  of  a  guardian,  appointed  during 
his  chil  death ;  the  effect  of  the  pardon  is  to  acquit  the 
offender  of  the  penalties  annexed  to  the  conviction,  and  to 
give  him  a  new  credit  and  capacity :  but  it  does  not  affect 
or  annul  his  wife's  second  marriage,  nor  the  sale  of  her  pro- 
perty by  persons  appointed  to  administer  en  his  estate,  nor 
divest  his  heirs  of  the  interest  acquired  in  his  estate  in  con- 
sequence of  his  civil  death.  10  Johns.  R.  232,  Deming  and 
his  children.  By  statute  (sess.  24,  c.  58,  s.  10,)  "persons 
adjudged  to  imprisonment  for  life,  and  in  the  state  prison, 
are  declared  to  be  civilly  dead  to  all  intents  and  purposes  in 
law."  Where  the  incompetency  to  give  evidence  is  by 
statute  made  a  part  of  the  punitkmtnt,  as  in  a  conviction  for 
perjury  or  subornation  of  perjury,  the  king's  pardon  will 
not  make  the  convict  a  witness.  1  Phil.  Ev.  30 ;  Bui.  N.  P. 
997  ;  1  Ld.  Raym.  258. 

3  D.  fc  1  ■;.  §  1 2,  5.  Coverture,  death,  infancy,  fyc.  as  to  pits.,  see  Ox- 
437,  Waugfa  nard's  case  above.  An  action  does  not  abate  by  the  pit's, 
r.    uitin—  becoming  a  oan)trvpt,  as  notwithstanding  he  may  have  a 

right  to  sue  in  some  cases. 

4  Mass.  K.  §i3.  Petition  to  review  abates  by  petitioner's  death, 
a76"  pending  the  petition,  and  his  executor  cannot  prosecute.  Sec 

ante. 
2Salk.444.        §  14.  In  trover,  the  pit.  declared  that  he,  with  A  and  B, 
—i  Ld.        both  now  dead,  and  whom  he  survived,  being  possessed  of 
-5&Jk!i    a  sn'P  a[ul  g°°d!S  Iwt  them,  and  that  the  deft,  found  and 
Kemp  r.     *   converted  them  to  his  use ;  he  pleaded  in  har*jb  the  action, 
Andrew-.-  -   that  the  said  A  and  B  made  their  wills  in  writing,  and  there- 
—2Ch  134    ky  appointed  several  executors  and  died,  and  they,  in  their 
H.  4lfi!         lifetime,  together  with  the  pit.,  were  possessed  of  ifae  said 
ship  and  goods,  as  merchants,  and  that  there  is  no  survivor- 
ship between  merchants,  and  so  concluded  in  bar;    on  de- 
murrer to  this  plea,  it  was  adjudged  ill  in  bar,  but  that  it 
had  been  a  good  plea  in  abatement.     Qucre  of  this. 
3D.&E.637,      §  15.  Trespass  for  an  injury  to  wife's  estate,  dum  tola, 
63  M~? nneL  ouSflt  to  *>e  brought  by  baron  and  feme ;   but  if  by  her 
6  D.  &  E.  265,  Morgan  u.  Painter. 
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alone,  the  deft,  must  plead  the  coverture  in  abatement  and 
in  bar.  So  if  the  pit.  take  a  husband  after  suing  out 
writ,  and  before  declaration,  deft,  must  plead  the  covertar 
abatement,  if  he  wish  to  take  advantage  of  it ;  or  if  one  j 
take  a  husband ;  1  Com.  D.  77 ;  though  an  after  severan 

§  16.  Misnomer  may  be  pleaded  in  abatement,  where 
pit.  misnames  himself,  or  if  his  chrigtianname  be  omitted. 

§  17.  The  pit.,  a  minor,  sued  his  action  by  A  B,  his  n 
friend;  deft,  pleaded  in  abatement  the  pit's,  mother  v 
living,  and  that  the  suit  should  have  been  prosecuted  by  1 
as  guardian  by  nature,  &c. ;  plea  held  bad,  as  not  be 
matter  in  abatement ;  but  if  material,  was  ground  for  a  ■ 
tion  to  stay  proceedings.   Respondeat  ouster  awarded. 

§48.  This  was  an  action  brought  by  a  minor,  and 
infancy  was  moved  as  a  ground  of  nonsuit,  at  the  trial,  by  i 
deft. ;  but  the  court  held,  it  was  no  ground  of  nonsuit,  b 
must  be  pleaded  in  abatement  of  the  writ ;  is  good  after  ' 
diet ;  by  pleading  in  chief,  deft,  admits  the  pit's,  due  : 
pearance. 

An  infant  declared  by  attorney.   This  was  plead' 
abatement  by  the  deft.,  who  said  the  pit.  ought  to  hav    ■ 
clared  by  his  next  friend,  to  be  admitted  by  the  cou: 
the  purpose. 

§  19.  Plea  in  abatement,  for  that  the  pit.  and  hit     , 
were  not  married  the  day  the  writ  was  sued  out;  n 
tion,  were  married,  &c. 

§  20.  Another  plea  in  abatement,  that  the  pit.  a 
after  she  sued  out  her  writ,  and  husband  alive,  &c. ;  ai 
&  E.  265.    Held,  if  the  pit.  marry  after  she  has  sued  ■      I 
writ,  it  must  be  pleaded  in  abatement,  and  cannot  be  j 
evidence  on  the  general  issue ;  held,  otherwise.     4  B        ! 

§  21.  So  plea  in  abatement,  the  pit.  married  befoi 
out  the  writ ;  replication,  a  divorce,  and  plea  in  abt 
the  pit.  died  after  the  last  continuance.  1  Com. 
Cro.  El.  352. 

§  22.  Where  the  husband  has  abjured,  or  is  pt 
banished,  and  is  thereby  disabled  to  sue  for  his  \ 
may  sue  alone,  but  not,  if  he  be  banished  for  a  ti 

§  23.  If  a  feme  covert  sues  out  a  writ  as  a  feme  so 
nullity,  and  may  be  abated  any  time  by  plea,  an 
writ  can  have  no  effect  against  the  husband ;  and  i 
recover,  as  feme  sole,  a  verdict,  and  marry  before 
she  shall  have  judgment ;  for  the  deft,  has  no  day 
this  marriage ;  but  otherwise,  if  she  marries  befoi 
or  before  execution  of  a  writ  of  inquiry,  as  then 
has  day  to  plead  the  marriage  since  the  last  contin 
So,  if  a  pit.,  administratrix,  marries.  14  Mass.  R. 

vol.  v.  88 
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§  24.  If  A  and  B  bring  an  action,  as  baron  and  feme,  and 
then  marry  pending  the  suit,  yet  the  writ  abates,  for  though 
they  must  have  a  like  writ  again,  as  it  was  false  when  sued 
out,  it  shall  abate. 

§  25.  It  is  a  general  rule,  where  the  death  of  any  party 
happens  pending  the  writ,  yet  the  plea  is  in  the  same  condi- 
*-»• — — —  tion  it  would  be  in  were  he  living;  the  death  makes  no  al- 
teration. On  this  rule  all  the  cases  turn;  but  must  be  entered 
on  the  record. 
.  Cm.  EL  W2.  §  26.  The  first  difference  is  in  real  actions,  where  there 
—Co.  L.136.  ftpe  several  demandants,  and  there  is  summons  and  severance, 
117 ^e  Co'  as  m  mosE  rea'  actions,  then  the  death  of  one  of  (he  parties 
ae.  abates  the  writ,  if  the  demandant  deceased  was  not  nanmonti 

and  severed ;  but  when  necessarily  joined,  and  then  summoned 
and  Bevered,  his  death  has  no  effect  on  the  action,  being  out 
of  it.  But  in  personal  actions,  where  one  entire  thing  is 
to  be  recovered,  then  the  death  of  the  pit.  or  deft,  does 
not,  if  noted  on  the  record,  abate  or  affect  the  action.  These 
distinctions  lead  to  a  consideration  of  summons  and  see* 
raact.  Ph.,  administratrix,  marries,  she  abates  her  writ.  2 
Wheat.  R.  111. 

§  27.  Summons  and  severance  is  often,  in  real  actions,  in 

which  demandants  are  obliged  by  law  to  join,  also  among 

executors,  if  one  will  not  proceed,  who  is  necessarily  joined 

in  the  suit ;  but  not  in  personal  actions,  as  in  them,  all  go  for 

one  entire  thing,  as  debt  or  damages,  and  by  moieties  or 

parts.     In  real  actions,  each  demandant  goes  for  his  part, 

and  if  the  demandants  be  joint-tenants,  and  one  is  summoned 

and  severed,  or  not,  and  dies  pending  the  suit,  as  his  part 

survives  to  the  other  demandant ;   and  so,  among  parceners, 

if  one  die  without  issue,  fee,  the  surviving  pit.  must  sue  a 

new  writ  for  the  whole,  and  the  old  one  abates,  as  in  that  he 

sued  for  his  part,  but  on  such  death  he  has  a  new  interest 

4  Rac.  Abr.    and  goes  for  all ;    and  in  reel  actions,  one  joint  tenant,  &c. 

40jl*1'T.       can  release  only  his  part,  but  otherwise,  in  personal  actions; 

663, 663.—    a9  'n  lresPass-  one  j01nt  tenant  may  release  the  whole  dama- 

Co. Lit.  139.  ges,  so,  one  joint  obligee  may  release  the  whole  debt;  and 

— c'*v*a-     if  one  pit.,  in  a  personal  action,  become  nonsuit,  it  is  that  of 

Cir  w"'     a"'  eicePl  ,ne  P'ts*  c*  executors,  and  sue  in  outer  droit,  or 

in  audita  querela,  where  they  prosecute,  not  to  recover,  but 

to  be  discharged  of  a  burden.     As  to  land,  each  demandant 

going  for  his  part,  if  one  will  not  proceed,  but  make  default, 

it  is  but  reasonable  the  other  shall  go  on  for  his  part;  and 

therefore,  where  originally  obliged  to  join  in  the  action  with 

the  defaulter,  to  summons  and  sever  him,  and  so  put  him  out 

•  of  the  action,  and  go  on  without  him,  saving,  as  it  were,  him 

and  his  part  out  of  the  suit.  Hence  the  principle  is,  that  in  real 

and-mixed  actions,  to  recover  lands,  the  nonsuit  of  one  de- 
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mandant  is  sot  the  nonsuit  of  all,  except  no  summons  and   Ch.  176. 

severance  ;  but  he,  that  will  proceed  shall  summon  and  sever     Art.  4. 

the  defaulter,  when  summons  and  severance  lies.    One  execu-  \_^v-^«-> 


tor  mar  release  the  whole  debt,  but  then  it  is  a  devastavit  in 
him  j  but  if  he  will  not  proceed  to  recover  the  debt  or 
damages,  it  is  no  devastavit,  and  he  shall  be  summoned  and 
severed,  and  being  a  trust,  the  other  executor  shall  proceed 
for  the  whole,  and  when  the  severed  one  dies,  still  the  sur- 
viving executor  goes  on  for  the  whole ;  for  there  being  no 
alteration,  as  each  never  went  for  a  part,  there  is  no  need  of 
a  new  action,  and  the  old  one  does  not  abate ;  and  the  death 
of  the  one  deceased  is  noted  on  the  record  to  prevent  judg- 
ment being  entered,  for  or  against  one  deceased.  This  dis- 
tinction was  plain  in  the  old  action,  brought  by  joint  tenants 
to  recover  a  ward,  and  one  was  summoned  ana  severed,  be- 
cause obliged  to  join,  and  one  would  not  go  on,  the  other 
proceeded  ;  for  the  ward  being  entire,  he  originally  went  for 
the  whole  thing,  and  on  summons  and  severance,  he  did  the 
same,  went  for  the  whole,  and  *the  case  was  not  altered,  if 
the  severed  one  died  ;  so  there  being  no  alteration,  there  is, 
as  in  the  case  of  executors,  no  need  of  a  new  writ.  As  Cre.El.ess, 
where  two  executors  bring  an  action  of  debt,  #nd  one  is  8vS. 
severed,  or  not,  and  one  dies  severed,  or  not,,  the  writ  does 
not  abate. 

Lady  Bardolph  granted  a  ward  to  C.  who  married  the  6  Co,  IB;  b» 
deft.,  against  whom  the  queen  brought  a  writ  of  ward,  Sp**"**1" 
and  they  vouched  Lady  Bardolph,  and  afterwards  the  wife 
died,  by  which  the  chattel  real  survived  to  the  husband. 
Held,  the  writ  should  not  abate  for  the  wife's  death,  for  the 
word  grant  was  a  warranty  to  her,  and  it  survived  to  him, 
though  in  by  act  of  law  only.  Reno's  ex'rs-  v.  Davis  & 
wife,  4  Hen.  &  M.  283,  293.  If  an  appeal,  writ  of  error, 
or  supersedeas  be  granted  to  two  executors,  and  one  of 
them  direct  it  to  be  dismissed,  the  other  may  proceed  alone; 
and  as  both  are  before  the  court,  an  order  of  severance  may 
be  made  without  a  summons. 

§  28.  If  several  pits,  bring  an  action,  and  one  was  dead  4  Bac.  Abr. 
when  it  was  commenced,  the  writ  abates,  for  it  was  false  when  *?>  *^2.Ct°- 
sued  out,  and  not  suited  to  the  case:    so,  if  an  action  be  Tuffjn'.' 
brought  against  several  defts.,  and  one  dies,  the  writ  does  cue. 
not  abate,  but  his  death  shall  be  suggested  on  the  roll ;  and 
process  goes  on  as  if  alive ;  and  it  is  enough  to  suggest  the 
death  on  the  record,  before  judgment,  so  that  judgment  be 
not  rendered  against  one  deceased. 

§  29.  If  there  be  several  pits,  in  error,  each  proceeds  to  Sid.  419.— 4 
discharge  himself,  and  one  dies,  the  writ  abates,  and  the  pits.  BM.Abr.4i, 
being  distinct  sufferers,  the  survivors  cannot  prosecute  for  ^t^*'*4' 
the  whole  ;  otherwise,  if  there  be  several  defts.  in  error,  and 
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Oh.  176.    one  dies,  for  then  the  benefit  of  the  judgment  survives  to  the 
Art.  5.     survivor,  and  be  goes  for  the  whole  alont,  and  is  alone  to 
>^v^  defend  it:  but  said  in  Ventris,  that  the  death  of  one  pit.  in 
audita  querela,  shall  not  abate  the  writ ;  one  of  two  executors 
may  prosecute  a  writ  of  error. 
*  Stra.  783.       §30.  One  may  be  severed  in  two  ways,  by  summons  or 
i3B^-4  b      nol'cei  where  he  never  appeared  :  may  not  know  of  the  ac- 
Abr.  662.     '  t'on  *  3.  By  the  court's  award  of  nonsuit,  without  any  sum- 
mons, and  this  is  always  after  appearance.     Sees.  27;  90 
Viner,  57,  (1,  2,)pl.  5. 
ss3^C'  Abr*       $31*  "  m  judgment  °f  teoeretnce  can  be  had  in  any 

case  where  such  as  might  have  had  separate  actions  have 
joined  in  one,"  for  it  was  their  own  fault  to  join :  hence, 
summons  and  intranet  lies  only  where  the  pits,  must  join, 
10  Co.  134.        §  32.  This  was  debt  by  two  executors,  one  was  summoned 
and  severed,  and  afterwards  died.     Held,  the  writ  should  not 
abate.     If  two  coparceners  bring  a  real  action,  and  one  is 
summoned  and  severed,  and  ajltraards  dies,  having  issue  or  no 
issue,  the  writ  abates.     So,  if  two  joint  tenants  bring  an  ori- 
ginal real  action,  and  one  is  summoned  and  severed,  and  dies, 
Blont  Jeai,    the  writ  abates,  though  the  thing  in  demand  survives;  for  a 
c.8ncditeoe,  man  m  a  reai  aciionj  shall  not  recover  upon  an  unapt  writ: 
Teli.  *  iX  ne  sna"  not  recover  a  moiety  where  he  may  have  an  original 
.  writ  to  recover  the  whole ;  and  sometimes  where,  by  the  act 
of  God,  subsequent,  the  words  of  the  writ  become  unapt  for 
the  party's  case,  and  then  the  writ  shall  abate.     But  if  too 
parceners  bring  a  judicial  writ,  as  a  scire  facia*,  and  one  is 
summoned  ana  severed,  and  dies  without  issue,  then  the  writ 
shall  not  abate.     If  two  bring  an  original  real  action,  and  one 
is  summoned  and  severed,  and  she  take  husband,  and  enter 
into  the  land,  the  writ  shall  not  abate  ;  for  these  are  the  acts 
of  the  party  severed.    No  venue  is  necessary  in  abatement; 
9H.B1.  161;  7D.&E.  243. 
l  Eip.  »S.        §  33.  If  a  bond  be  made  to  several,  and  each  of  them,  it  is 
joint,  and  if  all  the  obligees  do  not  sue,  it  is  pleadable  in 
abatement.     Deft,  settles  with  one  joint  contractee ;  see  Ba- 
ker v.  Jewell. 
8  Johm.  B.        §  3*.  Several  tenants  in  common,  and  all  do  not  join  in 
108,BrotbeF-  trespass  auare  elaumm  /regit,  the  deft,  must  plead  in  abate- 
Hodni.        ment,  ana  cannot  take  advantage  of  it  at  the  trial. 

§  35.  Several  pleas  in  England,  in  disability  of  the  pit, 
are  seldom  or  never  pleaded  here,  as  profession,  excommuni- 
cation, abjured,  villainage. 

Art.  5.  Deft,  improperly  sued.  §  1.  By  the  strict  rules  of 
law,  there  are  many  cases  in  which  the  deft,  may  come  into 
court,  and  plead  that  he  is  not  suable  in  such  a  manner  or 
form,  or  by  such  a  description ;  or  so  alone,  or  so  named. 
&c.,  as  he  is :  but,  however,  exceptions  under  this  head  are 
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pretty  much  found  under  one  of  these  descriptions,  misjoinder 
m  action,  or  misnomer.  As  to  this  extensive  and  material 
branch  in  the  law,  misjoinder,  but  little  need  be  said  in  this 
article,  because  it  has  already  been  largely  considered  in  the 
preceding  chapters,  and  in  American  Precedents  of  Decla- 
rations, especially  under  the  heads  of  Joinder  in  Actions, 
Joint  and  Several,  Joint  Tenants,  &c.,  and  Evidence,  Hus- 
band and  Wife,  &c,  only  a  few  rales  and  cases  remain  to  be 
considered  here. 

§  2.  Misjoinder.  If  a  writ  be  brought  against  a  feme  covert, 
as  sole,  and  her  husband  not  joined  in  the  action,  she  ought 
to  plead  this  in  abatement ;  but  if  the  pit.  recover  against  a 
font  covert,  as  sole,  husband  not  joined,  he  may  avoid  the 
judgment  by  a  writ  of  error,  or  come  in  and  plead  it,  at  any 
time. 

§3.  Privies  not  named'  This  may  be  pleaded  in  abate- 
ment, as  one  administrator  not  named;  3  Inst.  CI.  153;  2 
Mod.  Ent.  18;  Cliff.  15,16:  one  executor  not  named ;  3  Ins. 
CI.  51,  94;  Thomp.  1 ;  Hob.  339 ;  1  Lut.  696  ;  Bro.  Red. 
199,  200;  2  Mod.  18:  one  obligor  not  named;  3  Inst.  CI. 
53 ;  Cliff.  4,  7 :  part-owner  not  named ;  3  Salk.  440 :  one 
carrier  not  named j  5  D.  &  E.  369 :  tenant  in  common  not 
named;  Salk.  709;  3  Inst.  CI.  100;  Thomp.  12:  one  joint 
tenant  not  named;  Mod.  Ent.  31 :  Joint  tenancy  is  in  abate- 
ment, not  in  bar;  13  Mod.  3  ;  see  Rice  v.  Shute,  Lylese  v. 
Cbampante,  Haywood  v.  Davies,  Mitchel  -p.  Tarbutt,  Addi- 
son v.  Overend,  Govett  v.  Radnidge. 

§  4.  A  deft,  sued  as  executor,  and  pleading  in  abatement, 
that  a  co-executor  ought  to  have  been  sued  with  him,  must 
show  he  administered,  &c. ;  but  where  the  deft,  so  pleaded, 
and  said,  that  "  he,  and  the  other  executor,  did  administer 
divers  goods,  &c,  where  the  said  A  B's,  (the  testator's;") 
the  court  rejected  the  word,  "roftert,"  as  surplusage,  and 
held*  the  plea  good. 

§5.  Debt  for  £1,066,  and  the  pit.  declared  for  £1,000, 
borrowed  by  the  deft,  of  the  pit. ;  and  in  a  second  count,  for 
£66,  for  interest,  of  a  certain  other  sum  lent  by  the  ph.  to 
the  deft. ;  he  pleaded  in  abatement  of  the  writ,  "  that  the 
said  sum  of  money,  in  the  said  writ  mentioned,  and  thereby 
supposed  to  be  borrowed  from  the  pit.,"  was  borrowed  by 
the  deft.,  and  others,  (not  joined,)  and  not  by  the  deft,  sepa- 
rately. On' demurrer,  because  this  plea  only  answered  one 
of  the  causes  of  action,  that  mentioned  in  the  first  count,  the 
court  held  the  plea  bad. 

§  6.  Where  several  persons  are  jointly  indebted,  or  jointly 
responsible,  and  all  of  them  are  not  made  defts.,  it  must  be 
pleaded  in  abatement,  and  cannot  be  taken  advantage  of  at 
the  trial. 
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§  7.  Debt  on  9  Ann,  to  recover  back  money  won  at  play ; 
deft,  may  plead  in  abatement,  it  was  due  from  others  as  well 
as  from  him.     7  D.  &.  E.  257. 
Aet.  6.  Misnomer. 

§  1.  In  several  cases  the  deft,  may  appear  by  his  true 
name  and  description ;  and  has  a  right  to  plead,  he  is  not 
truly  named  and  described ;  but  pleas  of  this  sort  are  now 
rarely  put  in ;  and  legal  learning  on  this  head,  is  rather  mat- 
ter of  curiosity,  than  of  use.  Still,  however,  numerous  pleas  of 
this  sort  are  legal,  and  the  deft's.  right,  if  he  chooses  to  plead 
them.  Misnomer  is  only  in  abatement.  2  W.  Bl.  1 120. 
l  H.V.Cb.5.  §  2.  This  statute  enacted,  "  that  in  every  original  writ  of 
actions,  perianal  appeals,  and  indictments,  and  in  which  the 
exigent  shall  be  awarded  in  the  names  of  the  defls-  in  such 
writs,  original  appeals,  and  indictments,  additions  shall  be 
made  of  their  estate,  or  degree,  or  mystery,  and  of  the  town  or 
hamlet,  or  places  and  counties  of  which  they  were,  or  be, 
or  in  which  they  be  or  were  conversant :"  if  not,  outlaw- 
ries  are  void,  or  the  process  to  be  abated  on  the  exception 
of  the  parly.  One  estate,  is  that  of  widow,  single-woman, 
wife,  &c.  1  Com.  D.  46. 
l  wn«.  U4,  §  3.  In  this  case  the  court  decided,  that  an  information  in 
_ex  *:  the  nature  of  a  quo  warranto,  is  not  within  this  statute. 

§  4.  On  a  fair  construction  of  this  act,  it  was  held,  one 
named  late  of  London,  was  well,  though  he  had  not  lived 
there  for  four  years.     Stra.  924,-Cortisos  v.  Monoz. 
Imp.M.P.66.      §  5.  If  the  deft,  have  a  degree,  as  yeoman,  and  a  trade,  he 
may  be  named  of  either.     Place  where  conversant,  is  suffi- 
cient.    1  Com.  D.  44,  66. 
1  Cro.  148.        §  6.  Addition  is  not  necessary  in  prosecution  for  a  nu- 
isance in  a  highway ;  for  no  outlawry  lies  in  such  case. 
dM^UH       $  7"  'l  seems  to  be  a  settled  rule  if  a  deft,  be  named  of  a 
VI.  is.       *  *fc£TOJ  be  must  be  named  of  his  highest.     In  England  there 
are  many  degrees  of  nobility,  &x.  that  do  not  exist  here. 
Here,  none  but  the  following,  going  from  the  highest  to  the 
lowest,  to  wit,  doctor  of  Hws,  in  divinity,  and  in  medicine, 
(quere  of  this  last,)  esquire,  gentleman,  and  yeoman ;  the 
three  last  used  not  very  accurately  in  our  practice.     Es- 
quire, however,  is  the  true  degree  of  every  one  holding  a 
public  commission,  in   which   ne  is  styled  esquire,  as  all 
judges,  justices  of  the  peace,  senators,  sheriffs,  and  usually 
military  officers  above  the  rank  of  company  officers.     Gen- 
tleman is  a  degree  very  vaguely  used.    Yeoman  is  the  de- 
gree of  any  one,  who  has  such  a  freehold  as  makes  him  a 
voter  or  juror;  this  description  is  become  inapplicable  in 
many  states. 
bct*30  §  8*  ^his  act  Prov'des  the  forms  of   original  writs  and 

1784.    *        summonses  of  scire  facias,  and  executions;  and  in  each  ex- 
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prtssion,  tbe  additi6n  of  pit.  and  Heft,  and  w 
other  statute  so  provides,  it  is  no  doubt  to  b 
statute  of  addition,  as  far  as  it  goes.  A  n 
two  christian  names  ;  the  law  recognizes  bi 
omission  of  a  middle  name  is  not  a  material 
§  9.  Rule.— -Names  are  only  marks  or  in 
and  when  omitted  or  mistaken,  there  is  a  c< 
nobody.  The  deft,  who  pleads  misnomer  > 
always  shew  his  true  name,  and  at  the  time  < 
chased ;  and  a  deft,  cannot  plead  misnomer  of 
A  deft,  may  answer  to  a  mistaken  name,  am 
by  his  true  name  for  the  same  thing,  he  ma 
he  is  one  and  the  same  person.  Best  to  pie 
person.     2  Chit,  on  PI.  417. 

§  10.  Misnomer  in  scire  facias,  abates  lb 
CI.  87. 

§11.  One  indicted  for  felony,  may  plead 
want  of  addition ;  but  at  the  same  time  mast 
the  felony.  If  his  plea  in  abatement  be  foi 
may  be  indicted  again,  or  tbe  indictment  a 
grand  jury  be  sitting.  If  against  him,  it  is  m 
and  if  one  be  indicted  without  any  addition, 
is  good,  as  he  waives  the  exception. 

§  1 2.  Wherever  one  is  liable,  as  heir,  exe 
trator,  &c.  he  must  be  so  named.  Misnomei 
will  abate  the  writ  only  as  to  him  who  pleads 
§  1 3.  Where  one  process  is  founded  on  anc 
must  pursue  ihe  former  exactly,  and  name 
tbe  latter  as  named  in  the  former. 

§  14.  Deft,  was  sued  by  the  name  of  Joht 
he  was  baptized  by  the  name  of  Benjamin, 
that  he,  mitt  John,  was  ever  known  by  the 
111,  on  genera)  demurrer,  and  repugnant ;  he 
relied  on  his  name  of  baptism. 

§  1 5.  Addition  of  degree  is,  as  above,  of  mys\ 
man,  sailor,  mariner,  spinster,  cordwainer, 
fee,  &c. ;  but  farmer,  servant,  citizen,  exto 
bad.  Spinster  applies  to  baron  or  feme  ;  ye< 
man ;  singiewoman,  widow,  wife  of  J.  S.,  are 
The  addition  ought  to  be  to  the  party's  sul 
not  to  the  alias  dictus  only.  Indictment  agi 
one  offence,  misnomer  of  one  abates  it  only  i 
the  others  shall  answer ;  for  they  are  in  la- 
dictments j  and  so  in  Impost. 

§  16.  One  named  not  in  existence.  Action  t 
one  may  plead,  there  is  no  such  person  in  e: 
others.  If  three  be  sued  and  imparl  seven 
two  may  plead  there  is  no  such  person  in  ei 
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Ch.  1 76.  third ;  otherwise,  if  they  impart  jointly.  Trespass  against 
Art.  6.  three,  and  one  pleads  there  is  no  such  name  in  existence  as 
im*»v"w  the  third  person  named,  and  it  is  so  found,  the  writ  abates  t* 
1  Com.D.  18.  tot„.  Ho  such  person  as  the  pit.  3  Ins.  CI.  89 ;  2  Hod.  1 3. 
Will. 30*.  §  17.  Plea  of  mitnomtr  in  abatement;  if  the  pit.  demur, 

he  must  pray  a  ravandetu  ouster. 
t  Mot.  E.  §  1 8.  Debt  on  a  bond  against  Edmund  Shepard  j  m  otftr, 

sKf- '  the  bond  was' "  know  aU  "*>"  **=• that  *'  Edward  she- 
Cro.  Jun.  pard,  &c,  and  signed  Edmund  Shepard,  his  true  name ;  nan 
f>68,640—  tst  factum  Itttaloru,  pleaded.  The  jury  found  it  was  the  deed 
S^Jac^AbT  °*  lne  sa'c'  Edmund  Shepard,  the  testator.  Judgment  for  the 
•  17.-J  Ini'  deft.;  for  the  pit.  declares  on  a  bondof  Edmund  Shfpard,and 
Cl.  B7.—  shows  a  bond  of  Edward  Shepard,  which  is  another  person ; 
PCJl*?*-  an^  (he  signing  is  no  part  of  the  bond ;  and  the  pit.  ought  to 
have  brought  his  action  according  to  his  bond,  against  Edward 
S.,  and  be  would  be  estopped  to  say  his  name  was  Edmund. 
bD.toE.  §19.  Richard  Moon  was  sued  by  the  name  of  Robert 

487,  Hoberti  Moon.     Held,  if  he  plead  in  abatement,  and  say,  and  said 
*'    oon"        Richardt  sued  by  the  name  of  Robert,  comes,  &c.  it  is  bod 

on  a  special  demurrer. 
8  D.  i  E.  §  20.  The  deft,  in  pleading  a  mimomtrt  must  give  his  sur- 

fo  d  BRk"d    naine  as.well  as  his  christian  name,  though  his  true  surname 

be  in  the  declaration.     Haworth  v.  Spraggs. 

Man.  Court,      §  21.  The  deft,  pleaded  in  abatement,  that  he  was  a  gen* 

V^lto^'    l'cinan  and  noL  a  jeoman,  and  because  named  yeoman  and 

—Hod.  Ent.  *°  DOt  °f  his  highest  degree,  the  writ  ought  to  abate.     Plea 

10.— 1  Salk.   held  good,  and  pit.  amended  by  Bohun  31 7.    Plea,  a  yeoman 

7i  *°1T~~L     and  not  a  gentleman  ;  plea  a  doctor  of  physic  and  in  abate- 

'n"'  ment,  because  not  so  named  in  the  writ.     So,  the  deft,  is  a 

chapman  and  not  a  husbandman;  Ras.  Ent.  108.     Deft,  is 

a  gentleman  and  not  a  yeoman ;  2  Mod.  Ent.  12;  Ras.  108. 

Gentleman,  and  not  a  broker;  Rob.  Ent.  91.     Gentleman, 

and  not  a  doctor  of  physic;  Clif.   16,  22.      Surname  mis- 

w^aLi*1''  uken>  Ras.  Ent.  108:   so,  christian  name ;  3  Ins.  Cl.  82; 

,J,j_  1  Lit.;  10  Mod.  Ent.  18.     Christian  name  mistaken,  pleaded 

in  abatement.     Replication  by  way  of  estoppel  that  she  put 

in  bail  by  such  a  name. 

§  22.  Plea,  no  such  town  in  the  county  ;  3  Ins.  Cl.  89; 
Ras.  108;  Rob.  Ent.  285;  2  Bro.   165;  Cl.  Assis.  313;  2 
Mod.  Ent.  19,  &c. 
Bm.  Ent.  §  23.  3  Ins.  Cl.  79,  deft's.  wife  not  named,  pleaded  in 

ion..-!  I*..  abatemenU     Bohxm.  316. 

Three  plead  severally,  one  he  his  junior,  one  he  is  of 
another  place ;  and  one  misnomer  of  his  surname. 
T™-  §  24.  Deft,  cannot  plead  a  misprision  of  addition,  after  be 

'  Irtr"  nas  admitted  himself  to  be  the  person  mentioned  in  the  de- 
claration ;  this  he  does  by  beginning  his  plea  in  abatement 
with  the  words  "  and  the  said  J.  S." 


Cl.  81. 
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9  25.  Where  the  father  and  son  have  the  same  names  and 
a  writ  contains  no  addition  of  senior  or  junior,  the  father  will 
be  intended,  prima  facia  ;  but  such  additions  are  unneces- 
sary where  there  is  any  matter  that  distinguishes  them. 
1  Salk.  6,  Leplot  v.  Browne. 

§  26.  Plea  in  abatement  that  the  deft,  was  at  the  time  a 
merchant  and  not  a  yeoman,  13  ill  on  demurrer,  for  every 
man,  trader  or  not,  has  a  degree  by  which  he  may  be  de- 
noted ;  the  deft,  must  shew  himself  of  another  degree  to 
abate  the  writ. 

§  27.  So,  plea  a  merchant  and  not  a  gentleman,  bad  ;  3 
Stra.  816,  Smith  v.  Mason;  2  L.  Raym.  1544  and  986: 
such  plea  should  give  a  better  writ ;  Nash  v.  Baftersby. 

§  28.  If  an  attorney  plead  privilege  without  saying  at  the 
time  of  the  writ  sued,  his  plea  is  bad  ;  1  Salk.  16,  Pease  v. 
Parsons ;  Lett  v.  Mills. 

§  29.  Mimomtr  cannot  be  pleaded  by  attorney  in  abate- 
ment ;  but  the  pit.  cannot  demur,  but  must  reply  the  fact,  or 
insist  on  the  warrant  of  attorney  by  way  of  estoppel.  Our 
practice  has  been  to  plead  misnomer  by  attorney. 

§  30.  Deft,  pleads  In  abatement,  misnomer ;  averring  ht 
was  baptized  by-  another  name,  by  which  he  was  always 
known  and  called,  and  traversed  he  was  known,  or  called 
by  the  name  in  the  writ.  Pit.  took  issue,  averring  he  was 
known  and  called  always  by  the  name  in  the  writ.  Repli- 
cation adjudged  good. 

§  31.  Plea  of  misnomer  in  abatement,  must  conclude  wilt 
praying  judgment  of  the  bill  j  praying  that  the  same  maj 
be  quashed, -was  held  ill  on  special  demurrer.  The  plea 
concluded  with  praying,  if  the  bill,  &c.  and  that  the  same  men, 
be  quashed.  The  court  said  it  was  a  dilatory  plea,  and  th< 
greatest  precision  is  required. 

§  32.  Misnomer  must  be  pleaded  in  abatement,  and  i: 
not,  deft,  cannot  avail  himself  of  the  error,  but  may  be  taker 
in  execution  by  the  wrong  name ;  6  D.  &  E,  234  ;  8  East 
328 ;  1  Mass.  R.*  76.      . 

§  33.  Deft,  may  plead- misnomer  in  abatement  after  put 
ting  in  bail  by  the  name  whereby  sued. 

§  34.  The  pits,  were  incorporated  by  the  name  of  u  tin 
mayor '  and  burgesses  of  the  borough  of  Stafford,  in  th» 
county  of  Stafford,"  and  sued  by  the  name  of  "  the  mayoi 
and  burgesses  of  the  borough  of  Stafford."  Held,  this  i: 
in  abatement  and  not  in  bar. 

*§  35.  Mistake  in  addition  of  place,  cannot  be  taken  ad 
vantage  of  but  by  plea  in  abatement;  and  if  a  corporatioi 
be  sued  by  a  wrong  name,  and  do  not  plead  this  in  abate 
merit,  and  plead  by  its  true  name,  no  cause  to  arrest  th< 
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Ch.  176.  judgment;  hence,  the  execution  will  be  against  it  by  a 
Art.  7.     wrong  name,  and  well  enough. 
v^-v-^/       §  36.  If  an  alia*  dictu*  be  subjoined  to  the  deft's.  name,  he 
4  John.  R.    cannot  plead  this  in  abatement ;  the  true  name  is  that  which 
Lord^s*  "-  Prece^cs  tne  a^*a*  dictui.    See  Maby  v.  Shepard,  ante. 
er  279.  §37*  P'ea  in  abatement,  misnomer  of  the  pit.     He  replied 

t  Eatt,  582,   'hat  be  was  known  as  well  by  one  name  as  the  other;  de- 
Bowen  r.        murrer ;  respondeat  ouster  awarded. 

Shapwtt.  §  38.  Held,  in  this  action,  that  the  misnomer  of  the  deftY 

*  **?":*-     place  of  abode,  must  be  pleaded  in  abatement. 
Bowker.  "       J*  B-,  of  West  Bradford,  was  required  by  proclamation, 
to  surrender,  fee.  bj  the  name  and  addition  of  J.  B.  of  East 
Bradford  township,  and  held  fatal ;  1  Dallas,  60,  Respublka 
v.  Buffington. 
i  Com.  D.  §  39,  If  one  sue  for  what  pertains  to  his  office,  as  sheriff, 

41*  ne  muat  QBtne  himself  sheriff,  fee.     So,  as  executor,  adminis- 

trator, fee. ;  see  outer  droit ;  and  if  the  pit.  sue  as  an  offi- 
cer, it  is  a  good  plea,  he  was  not  one  at  the  time.  So, 
against  an  officer,  executor,  guardian,  fee ;  but  it  is  said  it 
is  enough  if  the  declaration  show  the  capacity. 

Bennett  c.  Peerall,  2  L.  Raym. ;  deft,  pleads  misprision  of 
addition  given  him  by  the  pit. :  be  may  reply  the  deft,  bad  it 
by  reputation. 

Art.  7.  Death  of  dtfi- — eonerfurt— infancy — privilege. 
sRoi.R.sS. .  §  l.  Jf  afentt  sole  marry  pending  the  action,  it  is  her  own 
Miner*"  \  act,  and  the  husband  takes  her  attached,  and  the  pit.  shall 
B*c.  Abr.40.  Dave  judgment,  and  no  abatement  or  alteration  ;  but  a  feme 
-istm.sii.  covert's  bail  bond  is  void ;  1  Com.  D.  23. 
Stiles,  138.  §  2.  In  an  action  against  baron  and  feme,  he  died,  she 
4B&c.At>r.  married  again  pending  the  suit ;  court  inclined  to  abate  the 
40.-1  Com.  wrjt# 

6  3.  Replevin  for  cattle  impounded,  taken  damage  feasant ; 
Dodn'k  al.  ju?gnoeM  "*  'own*  and  defts.  did  not  appeal.  After  issue 
A.  D.  1776,  joined,  and  before  judgment,  one  of  the  defts.  died,  and  his 
Mm*.— Cfo.  death  was  suggested  on  the  docket  book  ot  record ;  motion, 
— 3Mod  249'        w"c  BD0U'°  aljate  *°r  tn'a  c*a&'    Objected,  the  action 

survived ;  .motion  disallowed. 
Cm.  Jam.  §  4.  Ejectment  against  husband  and  wife,  and  after  ver- 

36S,  Rigiey    diet  for  the  pit.  and  before  day  in  court,  he  died.   Judgment 
wife.   "^     was  8'ven  against  her  as  sole ;  for  it  is  in  the  nature  of  an 

action  of  trespass,  and  she  is  charged  of  her  own  fact,  and 

the  action  continues  against  her. 

s  D.  E.  63i.      §  5.  Plea,  the  deft,  was  'married  the  day  of  the  writ ;  3 

-lCom-D.  ins.  CI.  71,72;  2  Mod.  Ent.  7.    The  rule  is,  that  coverture 

*  in  a  woman,  when  pit.  or  deft.,  must  be  pleaded  in  abatement. 

§  6.  Plea,  one  deft,  died  before  the  writ  sued ;  3  Ins.  CI. 

75 :  Against  baron  and  feme,  she  died  after  verdict ;  writ 

abated;  Hob.  129. 
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§  7.  Trespass  against  four;  three  p!< 
died  after  the  last  continuance,  and  pra; 
the  writ  abate.  Held,  ill;  for  they  shot: 
the  court  would  further  proceed;  for 
abated  by  the  death  of  (he  fourth.     See 

§  6.  Writ  of  error  does  not  abate  by  t 
several  defts. ;  nor  by  cleft's,  death,  after  i 
pleaded;  2  Raym.  1295. 

§  9V  Where  feme  covert  may  be  BUed 
Baron  and  Feme,  Writ  does  not  abate  b 
after  first,  and  before  final  judgment,  as  ii 

§  10.  If  the  deft,  die  the  night  before  t 
and  a  verdict  is  obtained,  and  judgment  e 
Jar  and  will  be  set  aside  on  application  to 
does  not  abate  by  one  deft's.  death,  when 
1  Com.  D.  73 ;  nor  in  trespass,  though  < 
Cro.  19. 

§  11.  Plea  of  privilege.  'Phis  is  ill 
though  it  be  a  special  .one ;  2  Salk.  544. 

A  member  of  assembly  is  privileged  or 
home,  and  a  member  of  congress  only  wl 
actually  going  or  returning  ;  2  John.  Cas 
a  witness  is  privileged ;  and  a  county  offic 
when  in  another  county,  not  in  his  duty ;  th 
to  a  summons  as  well  as  to  an  arrest,  and 
mesne  process;  but  3  Dali.  478  ;  1  Dall 

Nor  is  it  a  loss  of  privilege,  though  th 
put  off  early  in  the  day,  and  he  remains  ti 
Sec. ;  as  where  the  deft,  attended  his  caus 
croft,  at  the  sittings,  and  it  was  so  put  ofl 
court  till  five  in  the  afternoon,  to  speak 
who  was  engaged  in  other  causes  ;  and  tl 
the  court  went  with  his  attorney  and  wit 
tavern,  and  during  dinner  was  arrested, 
was  not  at  an  end. 

And  it  is  now  settled,  that  all  persons 
to  a  cause  which  requires  their  attendance 
attend  in  the  course  of  it,  though  not  con 
to  attend,  (such  as  bail,  &c.)  are  privil 
eundo,  &c,  if  their  attendance  be  bona  fit 
pose ;  the  party  had  been  at  court  to  justi 
decided  on  motion,  to  discharge ;  but  as 
tificated  bankrupt,  and  evidently  attempts 
court  by  attempting  to  justify  as  bail,  he  b 
privilege. 

So  a  party  attending  an  arbitrator  to  t 

E38,  Hellej 
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Ch.  1 76.   an  order  of  court,  is  privileged  from  arrest.     So,  a  bankrupt 
Art.  8.     attending  (he  commissioners  for  his  examination  as  a  witness 
i_^->/-^v  or  party,  on  general  principles. 

4  Dall.  107,      So,  the  suit  of  the  privileged  party  cannot  be  farced  on 

hi, Gayer1!  to  (r;a[  wn;ie  his  privilege  continues,  if  he  show  it;  and  the 

Wini     "        goods  of  a  privileged  person,  taken  in  execution  during  his 

privilege  in  parliament,  ought  to  be  redelivered  ;  Jon.  155. 

§  1 2.  Debt  against  one  as  executor  ;  plea  he  is  administrator, 
is  in  abatement,  and  not  in  bar ;  no  executor  but  adminis- 
trator ;  Salk.  296  to  298 ;  12  Mod.  46,  83. 
sJoiiM.  k.        §  13.  A  was  sued  as  executor  of  B;  the  deft,  pleaded  in 
i26,Rattoon  abatement,  that  B  died  intestate,  and  administration  granted 
hera&nV.     to  tne  deft.,  fcc. ;  the  pit.  replied  that  before  administration, 
the  executor  made  himself  executor,  dt  son  tort,  &c-    On  de- 
murrer, the  replication  was  held  bad,  and  declaration  abated ; 
for  taking  administration  legalized  all  acts,  before  tortious. 
l  Salt.  3,  §  14.  Two  executors  sue  jointly,  it  cannot  be  pleaded  in 

ft*1*;  *•       abatement,  that  only  one  proved  the  will. 
SLRajm.        §  15"  The  P'1*  8ue9  as  administrator,  thedeft.  cannot  plead 
1207,  h«c-'    in  abatement,  a  prior  administration  granted  to  a  third  per- 
fcettr.  s«iiey.  son,  this  must  be  pleaded  in  bar,  since  it  destroys  all  right 
fj^.296;     of  action  in  the  pit. 

SaithiuT  Debt  against  one  as  txtcutor,  if  administrator,  he  must 

plead  this  in   abatement  and  not   in   bar;  1  Com.  D.  40. 
Where  the  deft,  pleads  privilege  as  an  attorney ;  see  Bacon's 
Abr.,  Abatement,  86 ;  t  Bos.  &  P.  4. 
Art.  8.  Exceptions  to  the  declaration. 
§  1.  The  exceptions  to  the  declaration  may  be  many,  as 
want  of  form,  misjoinder,  want  of  joining  proper  parties,  fee. 
As  to  these,  little  need  be  said  in  this  article,  because  these 
matters  have  been  already  largely  considered  in  the  rules 
and  cases  at  large,  necessary  and  proper  for  forming  a  good 
declaration  ;  also,  in  many  cases  of  joinder  in  actions.      A 
few  cases  only  will  be  added. 
10  Hod.  270,      §  2.  Defects  in  form  may  abate  original,  but  not  judicial 
shutter-        writs ;  and  defects  in  declarations  must  be  demurred  to  for 
p»tterioa  &  cauBe '.  see  Demurrer. 

ai.  §  3.  Where  the  deft,  pleads  in   bar,  and  demurs  to  the 

Raym.  1017,  replication,  and  concludes  with  praying  judgment,  and  that 
Cro*"e,''Bil"  the  declaration  may  be  quashed,  the  words  "and  that  the 
declaration  may  be  quashed,"  are  surplusage,  and  the  de- 
murrer is  a  demurrer  in  bar.     Plea,  taken  in  another  place, 
in  replevin,  is  a  plea  in  abatement,  not  in  bar. 
AhS"  D"  5  4-  The  rule,  the  deft,  by  his  plea  in  abatement,  must 

j,  8_  *"wnt»   give  the  deft,  a  better  writ,  extends  not  to  cases  where  the 
plea  goes  to  the  substance  of  the  writ,  or  avoids  the  whole 
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cause  of  action ;  Law's  pleadings,  103,  H 
deft,  leaves  the  ground  of  action  in  the  pit 
have  a  writ  in  a  better  form  j  not  when  th 
in  the  pit,  no  ground  of  action  at  all ;  nor 
court  in  the  country  to  try  the  cause. 

§  5.  If  the  declaration  be  amended,  it  i; 
the  deft,  may  plead  in  abatement ;  1  B. 
&  E.  377,  689  ;  5  D.  &  E.  310  ;  but  con 
3  D.  &  E.  642. 

Art.  9.  Exceptions  to  the  writ. — Dtftcls 

§  1.  Hatters  in  abatement,  dehors  the  v 
to  the  court,'  and  pleaded  in  proper  time 
for  defects  in  the  writ  itself  the  court  m: 
it,  and  as  the  writ  is  the  foundation  < 
ceedings,  the  law  obliges  parties,  strictly 
forms.  The  court,  in  some  cases,  ought 
ex  officio,  and  the  deft's.  plea  does  not  tal 
rity  of  the  court  in  this  respect,  but  the 
any  time  after.  Debt  was  brought  on 
against  an  administratrix  ;  she  pleaded, 
but  the  court  abated  the  writ,  because  it 
not  on  such  a  contract ;  nor  is  ibis  dt 
waiver. 

§  2.  But,  by  waiver,  many  defects  in 
and  pleas,  are  waived  and  cured ;  as  if  t 
a  bond  before  the  day  of  payment,  this  1 
he  waive  it,  and  plead  a  release,  or  whi 
found  against  him,  there  shall  be  judg 
though  it  appears  the  suit  is  brought 
payment.  So,  if  there  be  two  executors, 
deft,  may  plead  this  in  abatement;  1 
and  plead  a  release  of  the  other  execu 
it  shall  be  found  against  bim  ;  there 
against  him.     No  plea  to  the  writ  before 

The  pit.  may  waive  the  tort  in  his  ca 
money,  his  property,  tortiously  taken  frc 
sundry  cases.  A  party  in  pleading,  maj 
tage  ;  but  this  waiver  will  or  will  not,  cu 
other  party's  case,  according  to  circurost; 

§3.  Variance  between  the  writ  and  dec 
the  writ  and  prescribed  forms  in  original 
facias,  is  matter  in  abatement  f  as  in  E 
writ  and  the  register;  between  the  writ 
If  the  declaration  vary  from  the  writ  ii 
pleaded  in  abatement ;  if  in  substance,  t! 
It  in  arrest  of  judgment ;  1  Com.  D.  56  l 
K.  45. 


,d  by  Google 


710  PLEADINGS. 

Ch.  1 76.       §  4.  Variance  between  our  writ  and  statute,  was  thus  plead- 
Art,  9.     ed  by  James  Otis ;  and  the  said  V.  comes  and  defends,  &c., 
%^-v^,   and  says,  &c,  the  pit's,  writ  ought  to  be  abated,  for  it  is  not 
Fletcher  *.     purchased  against  the  said  V.,  according  to  the  form  of  origi- 
Vmiiai.-De.   na|  wrj[s  jn  [nal  caae  ma(jc  anf]  provided  by  a  law  of  this 
wfrnY.  dl      province ;  because  the  said  writ  is  directed,  in  the  words,  to 
bonitnon,.     wit:  to  the  sheriff  of  the  county  of  S.,  his  under  sheriff  or 
evidence        deputy,  greeting ;  whereas  by  the  forms  of  original  writs,  in 
rally 'noaii^  tnaC  case  ma^e  ai,d  provided  by  the  law  of  this  province,  the 
teriai  vari-     same  writ  should  be  directed  to  the  sheriff  or  marshal,  &c, 
aace ;  Kirby,  and  not  to  the  sheriff,  &c.  only,  as  the  pit.  supposeth  ;  hoc  pa- 
ralus ;  wherefore  be  prays  judgment  of  the  writ  aforesaid,  and 
that  it  be  abated,  and  for  his  costs.    Any  other  variance  be- 
tween the  writ  and  statute  form,  may  be  pleaded  in  the  same 
manner. 
3lu.cl.4G,      §5,  As  a  bond,  on  oyer,  remains  in  court,  variance  be- 
Entii  tween  that  and  the  writ  may  be  shewn,  and  pleaded  after 

imparlance,  but  not  between  the  writ  and  testament,  as  that 
does  not  remain  in  court. 
Kirby'i  §  6.  Defects  in  the  writ  in  abatement,  mean  not  defects  in 

„"  .  —  making  out  the  writ  itself:  as  where  executors  are  sued,  and 
Variance  ,  1  ,,.  .  _  .        ™    "        ,       '  , 

mint  be  there  is  no  addition  as  executors ;  3  Ins.  CI.  54 :  but  also, 
■hewn  (is  that  the  writ  is  sued  out  too  soon,  or  before  some  prior  step 
910?"  \,  's  Ia'ien  m  lfle  causei  S8  where  a  scire  facias  is  sued  out 
trik]_  *     *     against  bail  before  any  capias  or  execution  issued  against 

the  principal ;    3  Ins.  CI.  6p,  61  i    or  where  the  writ  is  sued 

out  before  the  trespass ;  3  Ins.  CI.  62  :  or  where  there  is  not 

fourteen  days  between  the  teste  and  return. 
A™il'*,w*'       §  7-  Or  where  a  like  summons  was  not  left  with  the  ot- 
r.  Waited?   sc°n^*nS  debtor,  as  the  absconding  or  trustee  act  directed ; 
trnttee.  'bis  was  pleaded  by  the  trustee  in  abatement,  and  saving 

this  plea  in  abatement,  if  overruled,  the  trustee  pleaded  also, 
-  no  goods,  effects,  or  credits  in  his  hands,  submitted  himself 

to  examination  on  oath,  and  prayed  the  pit.  might  become 

nonsuit,  and  for  costs. 
3Im.cl.B4,      §8.  Property  in  a  third  person,  in  replevin,  pleaded  in 
6i-  abatement,  and  not  in  the  pit.  Though  property  is  necessary 

in  this  action,  it  is  not  in  possessory  ac  lions  as  trespass,  &c. 
Pi.  Gco.338.  §  9.  So  it  is  in  abatement,  if  the  testator  was  alive  the 
i642LutW'     day  >ne  execu,or  sue9  out  his  writ.    So,  if  administration 

was  revoked  before  the  administrator  sues. 
7  Man.  R.         §  10.  A  covenant  not  to  sue  in  such  a  time  is  in  abate- 
Stt^*""      ment-    Plt>  sue(J  0l11  his  writ  and  tested  it  as  a  justice  of  the 
Tuft*  Common  Pleas ;  this  the  deft,  must  plead  in  abatement,  if 

he  will  avail  himself  of  the  defect  in  this  writ. 
1  Ld.  Raym.        §11*  Matters  after  the  writ  sued,  c/r. 
4304Mo»eiej      ]n  formedon  in  descender :  plea,  the  demandant's  entry  u 
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not  good  without  shewing  the  time ;  and  if,  by  another  plea, 
the  deft,  admits  himself  to  have  been  tenant,  he  must  shew 
the  demandant  has  entered  since  the  suing  out  of  the  writ ; 
1  Com.  D.  79. 

§  12.  Demise  of  the  land  after  the  writ  sued,  pleaded  in 
abatement.  So,  no  cause  of  action  then ;  demise  mistaken. 
1  Com.  D.  67.     3  Ins.  CI.  1 10. 

§13.  So,  plea  in  abatement,  part  of  the  debt  paid  after 
the  writ  sued  out,  and  a  rtltcut ;  but  not  a  bar  without  a 
release. 

§  14.  Deft,  not  tenant  of  the  freehold,  &c.,  in  dower,  two 
not  tenants,  one  sole  tenant,  nontenure ;  jointure  and  new 
assignment.   See  Post ;  3  Ins.  CI.  103  ;  Clif.  33. 

§  15.  An  entry  into  the  land,  by  the  demandant,  after 
verdict,  and  before  judgment,  does  not  abate  the  writ,  for  it 
cannot  be  pleaded,  but  before  verdict,  does,  or  into  a_  part ; 
and  it  may  be  pleaded,  pending  the  writ,  before  issue,  or  after 
issue,  rinct  the  last  continuance.  Hence  the  deft,  ought  to 
sb«w  when  and  how  hs  entered,  and  into  what  part ;  but  it 
must  be  such  an  entry  as  makes  him  tenant  of  the  land,  and 
be  so  pleaded.  Hence,  if  the  demandant  goes  upon  the 
land,  but  claims  nothing,  the  writ  does  not  abate,  and  be 
may  reply,  the  tenant  reentered  and  is  now  tenant.  .  So,  no 
abatement,  if  the  demandant,  pending  waste,  enter  for  a  con- 
dition broken.  So,  if  the  pit.  receive  a  part  of  bis  -demand, 
pending  the  writ,  it  abates,  as  part  of  the  debt  on  bond,  or 
single  bill,  but  this  must  be  pleaded  since  the  last  continu- 
ance, and  an  acquittance  must  be  shewn,    t  Com,  D.  80. 

And  if  land  be  recovered  by  a  stranger,  pending  a  writ,  it 
abates;  so,  for  a  part,  if  a  part  recovered;  Com.D.81;  even 
if  by  default  of  the  tenant ;  but  may  be  replied  by  collusion. 
And  he  that  pleads  a  recovery  by  a  stranger,  must  plead 
execution  issued :  id. 

Art.  10.  Action  of  the  writ.   (6th  branch' in  abatement.) 

tl.  In  this,  the  cleft's,  objection  is,  that  the  pit.  has  not 
rought  the  kind  of  action  suited  to  his  case,  as  that,  he  has 
brought  account,  when  he  should  have  brought  assumpsit, 
or  vice  versa  ;  or,  cast,  when  it  should  have  been  trespass  vi 
tt  armis ;  or  on  contract,  when  he  should  have  brought  his 
action  on  tort,  Slc.  It  is  obvious  that  pleas  in  abatement, 
under  this  head,  may  be  very  numerous  in  the  practice  of 
bad  lawyers ;  but,  in  fact,  ihey  are  rare ;  one  reason  is,  the 
true  distinctions  and  boundaries  of  actions  are  now  well  set- 
tled, except  in  a  very  few  cases.  The  new  line  between 
case  and  trespass,  and  between  contracts  and  torts  or  deceits, 
is  not  yet  well  drawn ;  hence  the  practice  has  vibrated. 
§  2.  But  little  need  be  said  on  this  branch  of  the  law,  be- 
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Ch.  176.   cause  almost  every  thing  necessary  or  proper  has  been 

Art.  11.     already  stated  in  the  preceding  chapters,  and  in  regular 

■i_j--i-^_r  order;  for  when  a  lawyer  commences  nis  action,  and  makes 

out  his  declaration,  is  the  proper  time  for  him  to  consider 

and  decide  what  kind  of  action  suits  his  case ;  this,  properly 

done,  in  season,  and  when  the  action  Is  brought,  no  further 

inquiry  is  necessary;   and  if  the  deft,  plead  in  abatement, 

and  allege,  the  proper  kind  of  action  is  not  brought,  the 

same  inquiry  returns ;    this  has  been  already  made  in  those 

preceding  chapters,  in  which  it  was  proper  to  inquire  and 

consider  when  account,  when  assumpsit,  when  case,  when 

covenant,  when  debt,  when  detinue,  replevin,  or  trespass ; 

when  ejectment,   entry    eur   disseizin,   formedon,   &c.  &c. 

would  be  the  proper  kind  of  action  suited  to  the  case  in 

question. 

I  Mod.  Ent.       §  3.  Plea,  the  action  ooght  to  be  account,  and  not  case, 

1B-  pleaded  in  abatement. 

3  In.  Cl.  §  4.  Plea  in  abatement,  that  the  causes  of  action  are  two, 

it  Mod  204   a       separate  and  distinct,  and  the  pit.  ought  to  bring  two 

actions.    So,  plea  in  abatement,  because  the  pit.  brings  his 

action  of  trespass  on  two  distinct  trespasses,  depending  upon 

?'"1  Cl*       two  distinct  titles,  appertaining  to  separate  and  distinct  offi- 

ces ;  ought  lo  bring  two  actions. 
— 3e«tt.  §  s*  *ut  lne  P'*"  may  Drulg  f°ur  distinct  actions  against 

tll.HaickM  the  drawer,  endorser,  second  endorser,  and  acceptor.    See 
c.H.rri..       Bills  of  Exchange,  ch.  20. 

§  6.  Where  nil  habuit  in  tenement™  is  pleaded,  and  is  the 
issue,  the  title  need  not  be  stated. 

Art.  1 1 .  Another  action  pending,  4"c  in  abatement. 
M?n  41!l       §  1-  The  rule  is.  whenever  it  appears  of  record,  that  the 
48.— Balk.     P"«  nas  sued  out  two  writs  agamst  the  same  deft.,  lor  tne 
ass.— Lev.    same  thing,  the  first  not  being  determined,  the  second  shall 
4H '  vtT"i i*.  aDate  >   an^  'l  '8  sufficient  if  there  was  only  a  writ  pending 

2 w'ili. 87 when  the  pit.  sued  out  his  second  writ,  for  then  this  writ  is 

Slnat.  CI.      bad,  rib  initio ;  but  it  must  appear  plainly  to  be  for  the  same 
"tw119"     tn'n8'  an(*  between  the  same  parties;  and  it  is  not  necessary 
ioi^Biirr    tnat  b°ln  should  be  pending  at  the  time  of  the  plea.   And  at 
1413.— l  w.  common  law,  when  the  pit.  has  brought  partition,  the  deft. 
Ei.  437.—     cannot  bring  it  for  the  same  land,  because  the  pit's,  writ  is 
***•  14jj      sufficient,  and  will  answer  the  deft's.  purpose*   Different  ac- 
64.      "    '      tions,  as  trespass  and  replevin,  &c,  for  the  same  thing, 
makes  no  difference ;  and.it  has  been  held,  in  the  case  of 
trespass  against  two,  a  plea,  an  action  against  one  of  them 
for  the  same  thing,  is  a  good  plea  :  but  if  the  first  writ  be 
abated,  and  a  second  sued  the  same  day,  it  shall  be  pre- 
sumed it  was  sued  after  the  first  was  abated.    Bond  v.  Barnes, 
.  3  Ld.  Raym.  S3  ;  2  Salk.  71C,  Johnson  v.  Long. 
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§  2.  Held,  if  the  pit.  have  an  action  pending  in  the  King's 
Bench,  for  the  same  thing,  and  bring  another  therefor  in  the 
Common  Pleas,  the  bat  abates ;  hut  otherwise  if  the  former 
action  had  been  pending  in  London,  or  other  inferior  court. 

3  Ld.   Raym.  1102  :  3  Wils.  87  ;  9  Johns.  R.  821  ;  1  Hob. 
134;  Comb.  289;  5  Johns.  R.  101 ;  1  Johns.  Cas.  397. 

§  S.  The  manner  of  pleading  another  action  pending  and 
of  record  remaining  undetermined,  when  the  second  is  com- 
menced ;  Mod.  Ent.  6;  3  Lilly,  7;  3  Ins.  CI  HI  to  119: 

4  Bac-  Abr.  48,  49 ;  Salk.  329 ;  3  Johns.  Cas.  397 ;  2  Chit- 
on PI  419. 

§  4.  It  is  not  sufficient  the  first  action  be  pending  when  the 
second  is  sued,  bat  the  first  must  be  entered  in  court,  and 
may  be  discontinued,  after  plea  pleaded  and  before  replica- 
tion.    1  Johns.  Cas.  39?. 

§  5-  Plea  in  abatement,  that  his  name  is  Thomas,  the  ac- 
tion being  against  him  by  the  name  of  John,  the  pit. 
must  have  his  writ  abated  before  he  commences  another 
action,  for  in  another  against  the  deft.,  by  the  name  of  Tho- 
mas, be  may  plead  the  one  against  him  by  the  name  of  John. 
§6.  The  pit.  sued  for  impleading  him  in  the  admiralty 
for  a  matter  at  law,  in  arresting  one  thirty-second  part  of 
the  pit's,  ship,  and  plea  in  abatement,  other  owners  not 
joined.  Held;  as  the  gist  of  the  action  was  for  the  suit  in 
the  admiralty,  against  the  pit.  only,  the  others  could  not  join, 
§  7.  Plea  of  recovery,  in  another  penal  action,  must  shew 
the  day  each  bill  was  exhibited, 

§  8.  Plea  in  abatement,  the  writ  was  never  returned.  2 
Ld.  Raym.  1400. 

A  plea  in  abatement,  of  a  former  action,  must  shew  it  is 
pending,  and  must  be  pleaded  prout  paiet  per  recordum. 

§  9,  A  writ  of  error  pending,  is  a  good  plea  in  abatement 
to  an  action  of  debt  on  the  judgment*:  and  if  such  a  plea 
conclude  with  a  prayer  of  quod  eat  inde  sine  die  quoque,  il 
is  bad. 

§  10.  Quaere  if  the  pending  of  a  rule  of  reference,  entered 
into  before  a  justice  of  the  peace,  be  pleadable  in  abatement 
of  an  action  for  the  same  thing. 

§  11.  A  writ  of  error  pending,  may  be  pleaded  in  abate 
ment  to  an  action  on  the  judgment ;  but  the  plea  must  con 
elude  clearly  in  abatement,  and  be  drawn  with  precision 
The  plea  must  clearly  state,  the  writ  of  error  was  brough 
before  the  suit  on  the  judgment  was  commenced.  It  mus 
also  shew  that  all  the  legal  steps  have  been  taken,  in  ordei 
to  make  it  a  supersedeas. 
t-  §  18.  Trustee  suit  pending. 
It  is  no  cause  to  abate  a  writ,  that  the  deft,  has  been  suei 
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Ca.  176.  as  trustee  of  the  pit.,  and  the  process  still  pending;  but  is 
Art.  12.  a  ground  for  a  continuance,  while  that  is  pending,  and  dur- 
s^n-"^'  ingsuch  continuance  the  pit. cannot  tax  costs  for  travel  and 
8  H.  VI.  38.   attendance. 

— lCom.  D.  g  j3_  pending  a  writ  of  an  tn/w-f'or  nature,  one  of  a  higher 
is  purchased,  for  the  same  lands,  the  first  only  abates.  An 
action  between  the  same  parties,  and  for  the  same  cause, 
pending  in  another  state,  is  no  bar  to  a  new  action,  &c. 
9  Johns.  R,  221,  Bowne,  &  al.  v  Joy. 
Co.  Eat.  Art.  12,  Several  matters  in  abatement  ;  also,  non-ten- 

E bKT  "■■  *■      .. 

■1  oases.  §  '  -  To  joint  tenancy  pleaded,  the  pit.  may  reply,  the  deft 

1  Cora.  D.  is  sole  tenant,  and  traverse  the  joint  tenancy  ;  or,  that  the 
lai  I*h  ,4'  P't'  an^  deft,  hold  jointly,  and  traverse  that  any  other  holds 
«„*  with  them ;  .or,  that  the  pit.   was  seised,  until  disseized  by 

A,  who  enfeoffed  the   deft,  and  B,  and  then   the  pit   re-en- 
tered, and  was  disseized  by  the  deft,  alone. 

1  Cora.  D.  §  2.  Debt  against  A,  on  a  bond  by  A  and  B  ;  .verdict  for 
30 — Booth,  the  pit.  He  has  judgment,  though  it  appears  in  the  declara- 
27,28,28.     tJon  A  and  g  Ka\^  it>  for  B  m|ght  not  deliver  it.     Debt 

againstan  heir  in  gavelkind,  he  may  plead  there  is  a  coheir, 

not  named  in  abatement. 
Lutw.  n._       Action  against  several  defts.,  they  may  plead  in  abate- 
Th.  D.l.  ii,  ment,  they  hold  the  land  severally;   or  that  one  of  them 
Hh'imm*"  no't'a  Parcel  °f  'l  'n  severalty.     So,  in  a  real  action  against 
30,   '  four,  one  may  plead  he  holds  with  two  jointly,  and  the  third 

has  nothing,  though  the  other  confesses  the  action. 

2  Lev,  8.  §  3.  But  several  tenancy  is  no  plea  in  a  writ  founded  on 

disseizin,  as  in  a  writ  of  entry  in  the  per ;  for  the  demandant 
may  join  another  with  the  tenant  of  the  land  to  avoid  a  dila- 
tory plea. 
Th.  V).  L.  §  4-  JHft-  makes  an  abatable  torit  good ;    as  if  abatable 

16;  Ch.  3,1.1,  for  want  of  a  proper  tenant,  if  the  deft,  purchase,  pending 
Sj  Ch.  3,«.6,  the  action,  this  makes  the  writ  good.     So,  if  he  in  reversion, 
come  into  possession  by  surrender  of  tenant  for  life,  pending 
Saik  59         t'ie  act'on>  though  sued  before;  but  not,  if  tenant  for  life 
dies ;  for  then  the  reversioner  comes  to  the  estate  Ay  the  act 
of  God.     So,  where  the  deft,  voluntarily  appears,  and  does 
M      iRi     not  °bject  '"  abatement. 
14;..— jCtq*       §  *•  Non-lenure  pleaded  in  abatement,  generally,  and  the 
Ei.  ass  —      writ  abates ;  or  specially,  as  that  the  deft,  has  only  common, 
8  H.  VI.  35.   and,  as  on  his  common,  put  his  cattle  into  the  land ;  without 
li  Ch  22  s  this,  that  he  has  any  other  possession,  and  that  he  is  tenant 
4b!—  lCom.  °f  the  freehold;  or,  that  he  has  only  for  years,   or  is  in   by 
J).  34,36 —  elegit,  and  A  is  tenant  of  the  freehold.     If  the  deft,   plead 
l  Mod.  181.    non-tenure  generally,  he  need  not  shew  who  is  tenant;  but 

3  Mass.  R.     otherwise,  if  special  non-tenure.     Booth,  27. 

312,  313.  §  6-  In  a  plea  of  non-t enure,  with  disclaimer,  it  is  not  neces- 
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sary  to  allege  that  the  tenant  does  not  make  any  claim  to    On.  176. 
the  demanded  premises.  Jlrt .    13. 

If  the  deft,  plead  he  holds  not  the  lands  of  the  pit,  but  of  wvn^ 
another,  (this  he  rarely  does,)  then  this  is  a  plea  in  bar.  4  Bac.  105. 
Non-tenure  and  disclaimer  are  not  strictly  pleas  in  abate- 
ment, for  the  plea  thereof  does  not  admit  of  a  future  action, 
as  to  the  thing  disclaimed  ;  nor  properly  a  plea  in  bar,  but 
the  deft  merely  says  he  does  not  hold,  or  claim  the  land, 
the  pit.  demands.  As  to  disclaimer  in  trespass,  see  Trespass, 
Ch.  173,  Amends  Tendered,  a.  5. 

§  7.  This  act  provides,  that  when  any  person  is  sued  in  £*•**•  8et,„ 
ejectment,  or  other  real  action,  for  lands,  tenements,  or  he-  179™^     ' 
reditamenta,  he  shall  be  holden  to  answer  for  such  part  of  the  Maine  act, 
premises  demanded,  as  he  then  holds,  oris  in  possession  of,  c.  59,  >.  JO,  - 
which  he  shall  distinguish,  and  set  forth  in  his  plea,  "and 
disclaim  the  rest :"  and  if  he  disclaim,  or  any  of  the  defts. 
disclaim  the  whole,  and  the  pit.  cannot  prove  the  deft's. 
possession  of  the  premises,  or  any  part  thereof,  he  recovers 
costs. 

§  8.  The  deft,  on  this  act,  defends  a  described  part,  by  a 
plea  in  bar,  if  he  possess  any  part  when  sued,  and  disclaims 
the  rest,  and  the  pit.  of  course,  recovers  the  disclaimed  part, 
and  the  parties  have  a  trial  as  to  the  part  defended.  If  the 
deft,  disclaim  all,  and  proves  his  disclaimer,  he  has  costs, 
and  the  pit  recovers  the  land,  or  if  he  has  not  judgment  in 
form  to  recover  it,  be  may  enter  non-tenure  in  dower.  See 
Merrill  v.  Russell. 

§9.  This  wasejectment  for  landsin  Wells;  thcdcfts.  dis-  JMm,ll 
claimed   as  to  part,  and  pleaded   not  guilty  as  to  the  rest.  J^8'  g$1*, 
Issue  joined  on  both  pleas.     Verdict  for  the  deft,  on  the  plea  jih  v.Oibom 
of  not  guilty  ;  and  for  the  pit.  on  the  other,  that  the  defts.  k  a\. 
were  in   possession  of  the  same  at  the  commencement,  of  the 
action.     Judgment  for  the  pits,  for  the  lands  disclaimed,  and 
for  costs. 

Writ  otjbrmedon  in  remainder ;  and  held,  that  a  plea  of  l4  HaM  H 
non-tenure,  without  disclaimer,  is  good:  form  of  the  plea  in  i&i,Proatv* 
abatement.    Our  statute  of  1795,  c.  75,  does  not  require  a  Libbj. 
disclaimer.     Writ  abated  ;  deft,  denied  be  was  tenant  of  the 
freehold,  and  stated  who  was. 

Writ  of  dower.  Plea,  the  tenant  could  not  render  the  dower  14  Mui.  R, 
demanded,  because  he  was  not  tenant  of  the  freehold,  and  33j*i  ou»«.  . 
never  claimed  any  thing  therein,  and  prayed   the  writ  be      arren* 
quashed.     Objection,  the  plea  was  not  filed  in  time.     Held, 
non-tenure  might  have  been  pleaded  in  bar,  or  may    be   in 
abatement-    3  Saund.  444.  The  plea  of  non-tenure,  though  it 
prays  judgment  of  the  writ,  is  not  strictly  in  abatement,  "for, 
instead  01  giving  the  demandant  a  better  writ,  the  plea  is, 
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Ch.  17«.  ihit  (he  tenant  if  notable  to  the  action,  in  as  much  as  faa 
Art.  18.  does  not  hold  the  land  in  any  shape;"  is  often  " pleaded  u 
>^*v-*^  Jo '  PWt,  along  with  a  plea  in  bar  to  the  rest.  See  a.  SI ;  and 
Ch.  1 12,  a.  5,  a.  40,  said  to  be  only  in  abatement ;  Ch.  178, 
a-  13,  s.  16,  non-tenure,  nothing  in  arrear,  and  infancy,  nay 
be  pleaded  together-  JNan-tenun  is  a  good  plea  in  curia  clou- 
dtnda,  which  may  be  quia  timet.  Bohun,  62, 64  ;  5  Tana. 
340.  ' 

SlmtCl-  4  10.  Sole  tenure  pleaded  in  abatement.  In  an  action  against 

im'^SZL  AraLDd  ?*  they  **y   lhe  dem"dW  wgfct  not  to  have  seisin 
364  4»—i  demanded  tenements,  because  A  says   he  is  tenant 

Ciu'ue,  S3,     'hsreof.  demanded  against  him   and  said  B,  as  of  freehold, 
84.  and  was  so  the  day  of  the  writ  purchased,  and  alwaya  after- 

wards,  abtqut  hoe,  the  said  B  then,  or  afterwards,  had  any 
thing  in  the  same ;  hocparatut,  and  judgment  of  the  writ, 
that  it  may  be  quashed.  Replication,  that  aaid  A  and  IS 
were  tenanta  of  aaid  tenements,  with  the  appurtenances,  as  of 
freehold  in  common,  as  by  the  writ  is  supposed,  and  hoe  pe- 
tit, and  said  A  and  B  likewise. 
RaitEnt  §  H.  Non-tenure  pleaded  to  part ;  and  to  thereat,  that  the 

267.  demandant  had  entered.     Replication  to  the  first,   he  was 

tenant ;  to  the  last,  a  demurrer.  To  work  a  forfeiture  of  an 
estate  for  life  by  disclaimer,  it  must  be  in  a  court  of  record. 
1  Cruise,  94. 
3  Lot.  It.  5*  §  1 2-  Plea,  the  deft,  continued  to  receive  the  rents  and 
profits,  by  which,  by  this  statute,  he  became  pernor  of  the 
profits,  and  ought  to  be  adjudged  tenant 
laii^M.'       $  13'  Pk>J  the  teoementj  descended  to  the  deft's.  father, 

Rut.  303,   who  is  yet  seized,  as  of  freehold,  and  a  traverse,  the  deft,  is 

fcc.  tenant,  &c. :  in  fact,  a  plea  of  non-tenure,  stating  who  is  te- 

nant.    See  many  cases,  Com-  D.  Abatement,  F.  12,  13, 14, 
15, 16. 
1  Vent.  180.        $  14.  Action  for  dower  against  A  and  B ;  they  plead  as  to 
— iRwtEnt  part,  that  they  hold  in  severalty ;  and  as  to  the  residue,  they 

plead  severally  non-tenure. 
7  Johns-  R..  If  lhe  deft,  disclaims  title  to  real  property,  parol  evidence 

186,Jackion  of  disclaimer  is  not  sufficient,  or  admissible  ;  and  where  it  is 
«■  Voiburgb.   proved  the  deft-  has  acknowledged  tenancy  in  ejectment,  he 
will  not  be  allowed  to  give  evidence  to  contradict  his  land- 
lord's title.     Tenancy  or  not  is  matter  of  fact,  and  parol  evi- 
dence is  admissible  to  disprove  it. 
l  Cruise,  95        ^  tenant  for  life  be  disseized,  and  bring  a  writ  of  right, 
366.-4         this  is  a  forfeiture  of  his  estate,  as  by  suing  this  right,  he 
Cruise,  367.    claims  the  estate  and  reversion,  as  being  in  himself;  hence, 
denies  he  holds  over.     So,  if  a  writ  of  right  is  brought  against 
him,  and  he  joins  the  mise  on  the  mere  right ;  for  by  plead- 
ing as  tenant  in  fee,  be  claims  the  inheritance  to  be  in  him- 
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self,  so  dames  the  tenure.  If  t  grantee  execute  the  inden- 
ture, he  accept!  the  estate  therein  granted  to  him ;  but  he 
may  disclaim  such  grant  in  a  deed  pall,  and  no  estate  Tests 
in  him  ;  but  a  freehold  after  rested,  must,  to  divest  it,  be  dis- 
claimed in  a  court  of  record,  not  by  words  in  pais ;  but  the 
assignee  of  a  leasehold  may  disclaim  or  refuse  in  pais. 

At  common  law,  by  non-tenure  of  an  entire  thing,  as  a  ma- 
nor, the  whole  writ  abated :  but  by  85  E.  III.,  cb.  16,  only 
for  the  quantity  of  the  non-tenure  alleged  and  proved  ;  and 
in  non-tenure  of  parcel,  the  tenant  must  shew  who  is  tenant, 
else  answer  to  the  residue  of  the  land  demanded ;  for  the 
common  law  did  not  allow  a  writ,  good  in  part,  to  be  wholly 
abated,  except  the  tenant  ahowed  how  the  pit.  could  have  a 
better  writ.  Some  cases  in  which  non-tenure  of  parcel  does 
not  abate  ;  Booth,  30,  as  waste  and  scire  facias,  &e. ;  after 
viewed,  the  pleading'of  non-Zenure  is  of  the  land  put  in  view, 
id.  ;  joint  tenancy,  several  cases,  Booth,  31,  33;  sole  ten- 
ancy, 33,  34 ;  several  tenancy,  34,  35 ;  each  one  shews 
what  he  holds,  and  must  plead  over  in  bar  or  vouch. 

§  15.  In  this  case  the  court  held,  that  the  plea  of  non-te- 
nure was  not  taken  away  by  the  above  statute,  of  February 
27,  1736.  The  deft,  pleaded  the  general  issue  as  to  60  acres, 
and  non-tenure  as  to  the  residue. 

§  16.  Formedon  against  two,  one  disclaims,  and  the  other 
is  defaulted  :  the  demandant  has  judgment  against  him,  de- 
faulted for  the  whole.  If  one  disclaim,  and  the  other  plead 
non-tenure,  the  demandant  takes  nothing  by  his  writ,  but  he 
may  afterwards  enter.  Writ  against  joint  tenants,  one  dis- 
claims, the  whole  vests  in  the  other ;  for  the  disclaimer  is  a 
disagreement  to  the  purchase  on  record.  No  one  can  dis- 
claim who  is  not  charged  as  tenant.  A  husband  cannot  dis- 
claim for  his  wife,  but  may,  when  both  sre  sued  in  s  writ  of 
entry,  say   she  was  not  tenant  on  the  day  of  the  writ  sued. 

General  non-tenure  is  when  the  party  denies  he  ever  was 
tenant  of  the  land  in  question ;  special,  when  he  denies  he 
was  tenant  at  the  time  of  the  writ  purchased.  And  in  debt 
for  rent,  non-tenure  is  a  good  plea. 

§  17.  This  wasa  writ  of  entry  in  the  quibut,  in  the  nature 
of  assize ;  and  held,  if  a  disseizor  make  a  lease,  reserving 
rent,  the  disseizee  re-enters,  upon  whom  the  lessee  enters  for 
his  term,  and  continues  to  pay  rent  to  the  disseizor,  both  dis- 
seizor and  his  lessee  shall  be  deemed  disseizors  ;  and  hence, 
non-tenure  by  one  is  a  bad  plea,  for  they  both  are  tenants. 
Birling,  the  lessee,  pleaded  non-tenure,  in  abatement  of  the 
writ ;  and  Trappes,  the  lessor,  took  upon  himself  the  entire 
tenancy,  and  traversed  Birling  had  any  thing  on  the  day  of 
the  writ  purchased,  or  at  any  time  since  ;  and  pleaded  a  bar, 
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Ch.  176.   viz.  the  feoffment  of  Walker  and  Hylton  to  him  in  fee,  and 
Art.  12.     gave  colour  to  the  demandant  by  the  same  feoffers.      He,  as  to 
^+**r+*    Birling's  plea  in  abatement,  averred  him  and  Trappes  ten- 
ants of  the  freehold,  as  the  writ  supposed  ;  and  issue-     As  to 
T's.  plea  in  bar,  the  pit.  said  his  father  was  seized  in  fee,  till 
said  feoffors  disseized  him,  who  being  thus  in  by  disseizin, 
enfeoffed  Trappes  as  above  ;  and   his  father  died,  and  his  son, 
the  demandant  entered  on  T,  and  was  seized  in  fee,  as  in  his 
remitter,  until  by  B.  and  T.  disseized,  &c-     T.  traversed  the 
disseizin  so  made  on  his  father,  by  said  W.  and  H.,  and  on 
this  point  they  were  atjssue.     On  the  evidence  to  prove  joint 
tenancy,  it  appeared  B.,  before  the  demandant's  entry,  was 
termor  or  lessee  at  will,  to  T.,  and  had  paid  him  rent,  and 
re-entered  on   the  demandant  claiming  the  former  estates. 
Held,  as  above,  both  were  disseizors  and  tenants;   for  a  ter- 
mor cannot  qualify  his  own  wrong,  kc.     Verdict  for  the  pit. 
on  both  issues  ;  and  judgment  for  him. 
Stat.  2s,  E.         §  18.  At-eommon  lav,  non-tenure  of  part  abated  the  writ, 
«''  16nT^l    ^ut  °?  U>'>  slft,ute>  non-tenure  of  part  abates  it  but  for  that 
Doct-'ri. lis  Part:  au<*  when  *Be  deft,  pleads  non-tenure  to  all,  he  need 
*  not  shew  who  is  tenant ;  but  when  of  part,  he  must  shew  who 
is  of  the  other  part ;   and  at  common  law,   aver  he  himself 
was  not,  the  day  of  the  writ  sued  out     But  by  our  statute 
above  cited,  he  may  admit  himself  tenant  of  part  and  defend 
it,  and  disclaim  the  other  part.     To  plead  non-tenure,  the 
4  Bac.  105.    day  of  the  writ  purchased,  is  sufficient,  without  adding,  nor 
afterwards. 

§  19.  In  formedonin  reverter,  if  the  tenant  pleads  non-ten- 
Co.  Lit.  109  ure  generally,  the  demandant  may  maintain  his  writ,  that  he 
—4  Bactos.  ^  tenant,  though  he  can  recover  no  damages  ;  for  on  the 
simple  plea  of  non-tenure,  supposing  the  tenant  has  no  free- 
hold, but  a  reversion  in  fee,  the  demandant  shall  not  be  re- 
stored to  the  fee,  for  nothing  is  disowned  by  the  simple  plea 
of  non-tenure,  but  the  freehold,  which  may  be  true,  and  yet 
he  may  have  the  reversion  in  fee.  Hut  when  the  tenant  dis- 
elaims,  or  pleads  non-tenure  and  disclaimer,  the  pit-  ahall 
be  restored  to  the  whole,  because  the  deft,  has  disclaimed 
the  whole,  and  all  interest  and  title  and  right. 

§  28.  On  feudal  principles,  a  disclaimer  worked  a  forfeit- 
's ure  in  some  cases,  and  was  deemed  equivalent  to  an  illegal 
alienation  by  the  particular  tenant  As  where  the  tenant  held 
of  any  lord,  and  neglected  to  render  to  him  the  due  services, 
and  on  being  sued  for  them,  disclaimed  to  hold  of  him ;  this 
disclaimer  of  tenure,  in  any  court  of  record,  was  a  forfeiture 
of  the  lands  to  the  lord.  , 

4  Wwd.'  Is  the  form  of  a  disclaimer,  by  some  of  the  complam- 

Con.  914.       aDu  ;  also  in  a  bill  in  equity,  exhibited  against  their  consent, 
by  other  complainants. 
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§  81.  A  disclaimer  of  the  whole  may  be  in  b 
comes  and  defends,  when,  &c,  and  says,  actic 

he  says  he  did  not  within years  last  past, 

disseize  the  pit.  of  the  demanded  premises,  noi 
possession  of  any  part  thereof,  and  here  in  cc  ; 

all  right,  title,  and  interest  in  the  same ;  hoc  pa 
ought  to  disclaim  only  the  possession,  if  he  has 
lost  his  entry  by  twenty  years  adverse  posset 
wise  he  may  lose  his  title,  and  be  barred  in  a  f 
brought  on  the  ground  of  Aw  right ;  for  a  disc 
right  and  title  on  record,  is  a  bar  to  any  future 
cover  his  title,  even  a  writ  of  right-    To  this  ; 
may  reply  precludi  non,  and  say  the  deft,  at  the  i 
out  the  writ,  had  entered  on  the  premises,  and  i 
pit.  in  the  manner  and  form  stated  in  hisdeclarati 
sue.     Or  the  pit.  may  demur  to  the  d  eft's,  plea,  a 
he  did  not  enter,  and  is  not  in  possession,  then  Ih 
is  for  costs  for  the  deft. ;  so,  if  the  issue  be  found 

§  23.  Sole  or  entire  tenancy.  This  one  may  ti  i 
self,  in  an  action  against  several  defts.,  and  dcmani 
of  the  writ :  or  this,  or  to  part,  and  plead  as  to  the 
in  an  action  against  baron  and  feme,  he  may  plead  ; 
for  her,  and  take  the  entire  tenancy  on  himself, 
action  against  several,  each  may  take  the  entirt 
upon  himself;  or  one  may  plead  non-tenure,  and 
take  the  entire  tenancy  on  himself,  and  plead  and  vi 

§  23.  After  a  plea  in  abatement,  and  demurrer, 
must  pray  a  respondcas  ouster,  and  not  judgment 
Non- tenure,  joint  tenancy,  sole  tenancy,  and  several 
are  good  pleas  in  abatement  in  a  writ  of  right ;  but 
ment  only.     Ch.  104,  a.  3,  s.  34. 

§24.  If  a  plea  in  abatement  contains  matter  wh 
only  to  abate  a  part,  of  the  writ,  but  concludes  by 
abatement  of  the  whole,  the  court  may  abate  so  mucl 
the  matter  pleaded  applies  to.  The  court  is  not  b 
give  the  judgment  prayed  for,  but  may  one,  on  th 
record. 

§  25.  If  a  writ  shew  a  had  title  when  none  is  neces: 
abates.  It  is  matter  in  abatement  if  the  pit.  mistake  ti 
As  in  a  nuper  obiit,  of  the  father's- seizin,  deft,  may  pi 
brother  entered  after  the  father's  death,  and  died  i 
so,  in  a  writ  of  entry.  Hut  last  seizin  is  no  plea  in  a 
right.  And  informedon,  a  mistake  of  Llie  descent  mn 
the  writ,  if  in  the  demandant's  own  title  .  so,  if  the  d 
ant  in  formcdon  does  not  shew  how  heir  or  cbusin. 
son  or  brother  surviving,  &c,  be  not  seized  by  force 
entail,  the  demandant  may  name  him  or  Dot,  as  he  p 
need  not  name  one  an  alien  born. 
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Cu.  176,        §  M.  A  plea  in  abatement  must  be  certain  le  every  intent, 
Art.  IS.    and  generally  give  the  pit.  a  better  Writ ;  and  must  have  aa 
\^»v«w    apt  beginning  and  conclusion,  as  these  make  the  plea.    P.i- 
La*«*  eept  in  these  particulars,  pleas  in  abatement  are  governed  by 

Plead.  107.      the  same  rules  as  in  pleas  in  bar. 

Co.  Lit  904.  §  27'  S*veral  P*eas  containing  diatinet  matters  to  one  ue 
— Lswes'  PI.  the  same  thing,  and  to  which  several  answers  are  repaired, 
107. — Tidd,  may  be  pleaded  in  abatement :  and  sometime*  the  deft,  nay 
ss*-  plead  in  abatement  to  part,  and  in  bar  to  Ike  residue,  not 

only  in  debt,  but  in  other  actions  ;  as  is  assumpsit,  he  any 
plead  that  some  of  the  promises  sued  were  made  by  himself, 
and  other  persons  not  named  ;  and  totally  deny  he  made  or 
was  concerned  in  making  the  others.     But  the  deft  nersr 
pleads  in  bat  and  abatement  to  the  same  part  of  the  writ  or  de- 
claration, at  the  same  time  :  nor  does  he  ever  at  once  plead 
several  different  pleas  in  abatement  to  the  whole,  or  the  same 
part  of  the  declaration.     If  the  matter  in  abatement  be  ap- 
parent in  the  writ  and  declaration,  the  deft,  beginsandeoa- 
cludes  his  plea  in  abatement,  by  praying  judgment  of  the 
writ  or  bill,  and  that  the  same  may  be  quashed,  that  is,  held 
void,  and  conclude  his  pleain  the  same  manner  ;  but  when 
he  pleads  to  the  writ,  &e.,  Cor  matter  dehors,  or  out  of  it,  u 
joint  tenancy,  non-tenure,  fyc,  he  must  only  conclude  nil 
plea  in  this  manner. 
l  St™.  639.         §  2s.  Affidavits  required  to  pleas  in  abatement.    These 
mi -Bam    »rc-not  m  uao  in  Massachusetts,  but  are  in  New  York,  and 
844,  Lander  several  States  which  adopt  the  English  practice ;  but  it  nay 
*.Foiter.—    be  by  the  attorney.  £  Stra. -1-161.     The  affidavit  must  be  posi- 
•taTaci ,Da   tive  " t0  the  truth  of  *Terv  niatter  of  fact  contained  io  In* 
90  !_5  Dull    P'ea'     *l  must  leave  no  matter  to  be  collected  by  inference- 
■84.  '   Sayer's  R.  £95  ;  Lill.  Entr.,  the  form.     And  if  this  plea  be 

filed  without  an  affidavit,  it  may  be  viewed  aa  void.  4  East, 
384,  Lang  v-  Comber. 

6  Taiui.  ft.  §  811.  Held,  b  plea  in  abatement  must  begin  by  alleging 
™*  the  deft.,  styling  himself  by  h»  real  name,  comes,  die. 

7  Wentw.  §  30.  Debt  on  bond,  form  of  a  plea  in  abatement,  that  tiro 
30S-              were  jointly  bound  and  only  one  sued. 

Form*  of  plus  io  abtteMcnt,  Story1*  Pleadiuo,  1  to  74 ;  1  Wtaty-1 
to 80  ;  Index  of  reference,  to  sundry  otbar  t.otEori,  1  Wentw-l  Sum- 
CI.  7  to  138;  Index  nf  References,  fc.,  10  Went*.  41,4tc. 
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